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SCHEDULE 

BEPOBIS  FROM  WHIGH  0ASB8  HAYB  BBKET  SBUOUD 

YOB  TBB 

AMERICAN  DECISIONS. 


«•  IB  pansUiMM,  And  Um  nooibOT  of  tb*  i 

mn  i»-ftpottod  it  1b  hmifj^mt^  tottn; 


Alabama— <1  ^Oant)  12;  (1  Stew.)  18;  (2  Stew.)  19^  20;  (3  Stew.)  20^  21; 

(1  Stew.  &  P.)  21;  (1, 2, 8  Stew.  &  P.)  23;  (4, 5  Stew.  &  P.)  24;  (5Stew. 

&  P.,  and  1  Porter)  26;  (1, 2  POrter)  27;  (3, 4  Porter)  29;  (4, 5»  6  Porter) 

aO;  (6,  7  Porter)  31;  (8,  9  Porter)  33;  (1)  34,  35;  (2,  8)  36;  (8,  4)  37; 

(4,  6)  39;  (6.  7)  41;  (7,  8)  42;  (9, 10)  44;  (11,  12)  46;  (13,  14.  15)  48; 

(15, 16)  50;  (17, 18)  52;  (18, 19)  54;  (20. 21)  56;  (22, 23)  58;  (24, 25)  60; 

(26,  27)  62;  (15,  16)  63;  (28,  29)  65. 
ABBAiiaA»-(l,  2)  33;  (2)  35;  (3)  36;  (4)  37,  38;  (5)  39,  41;  (6)  42;  (7.  8) 

44,  46;  (8,  9)  47;  (9,  10)  50;  (10, 11)  52;  (11,  12)  54;  (12,  13)  56;  (13. 

14)  58;  (14,  15)  60;  (17,  18)  65. 
Oauvobioa— <1)  52, 54;  (2)  56;  (3)  58;  (4)  60;  (5)  63;  (6)  65. 
ComntcrnouT— (Kirby,  and  1,  2  Boot)  1;  (1, 2  Day)  2;  (3  Day)  3;  (4  Day)  4; 

(5  Day)  5;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (5)  13;  (6)  16;  (7)  18;  (8)  20; 

(9)  21;  (10)  25,  26,  27;  (11)  27,  29;  (12)  30,  31;  (13)  33;  (18,  14)  35; 

(14)  36;  (15)  38, 39;  (16)  41;  (17, 18)  44;  (18)  46;  (19)  48;  (19, 20)  50; 

(20)  52;  (21)  54;  (21,  22)  56;  (22)  58;  (23)  60;  (23,  24)  63;  (25)  65. 
Dblawabb-KI  Harr.)  23,  25,  26, 27;  (2  Harr.)  29,  30,  31,  33;  (4  Harr.) 

42,  44;  (5  Harr.)  48,  60;  (1  Boost)  6a 
ItOBlDA— (1)  M>  46;  (2)  48;  50;  (3)  52;  (4)  54,  56;  (5)  58;  (6)  63»  65. 
Oboboia— (1 T.  U.  P.  Charlton)  4;  (1)  44;  (2, 3)  46;  (4, 5)  48;  (6,  7)  50;  (8,  9) 

52;  (9,  10)  54;  (11,  12)  56;  (12,  13,  14)  58;  (15,  16)  60;  (17, 18, 19)  63; 

(19,  20)  65. 
iLLnrois— (Breeee)  2;  (1  Soam.)  25,  26,  27,  28^  29,  30;  32,  33;  (2  Soam.) 

33,  35;  (3  Scam.)  36;   (3,  4  Soam.)  38;  (4  Scam.)  39;   (1  Gilm.)  41; 

(2Gilm.)43;  (3Gilm.)44;  (4Gilm.)46;  (5 Gilm.) 48,  50;  (11)50;  (11. 

12)52;  (12,13)54;  (13,14)56;  (14,15)58;  (15)60;  (16)61;  (16,17)63; 

(17.  18)  65. 
Ibbuba— (1  Blaokl)  12;  (2  Blaokf. )  18,  20, 21;  3  Blaokf.  25, 26;  (4  Blackl) 

28;  29,  30,  32;  (5  Blaokf.)  32,  33,  35,  36;  (6  Blaokf.)  36^  38,  39| 

f 
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8  SOHKDULB. 

(7BlMkt)»,41,43;  (8BImckf.)44^46;  (1)4^50;  (?)52;  »  )Mj 
(8)  56;  (4)  58;  (6,  6)  61;  (6,  7)  63;  (7.  8)  65. 

Iowa— (Morris)  39,  41,  43;  (1  O.  Greene)  46,  48,  50;  (2  G.  Greene)  52| 
(3  G.  Greene)  54,  56;  (4  G.  Greene)  61;  (1,  2)  63;  (2)  65. 

KsNTUOKT— (1  Sneed)  2;  (Hardin)  3;  (1  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6; 
(4  Bibb)  7;  (1  A.  K.  Marsh.)  10;  (2  A.  K.  Marsh.,  and  Litt.  Sel.  Gas.)  12; 
(3  A.  K.  Marsh.,  and  1,  2  litt.)  13;  (3,  4  Litt)  14;  (I,  2  Mon.,  and  6 
Litt.)  15;  (3,  4  Mon.)  16;  (6,  6  Mon.)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  5  J.  J.  Marsh.)  20;  (5,  6  J.  J.  Marsh.)  22;  (7  J.  J. 
Marsh.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (3  Dana)  28;  (4  Dana)  29; 
(5  Dana)  30;  (6,  7  Dana)  32;  (8,  9  Dana)  33;  (9  Dana,  and  1  B.  Mon.) 
35;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4,  6  B. 
Mon.)  41;  (5,  6  B.  Mod.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  45;  (7,  8  B. 
Mon.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  50;  (10,  11  B.  Mon.)  52; 
(12 B.  Mon.)  54;  (13  B.  Mon.)  56;  (14  B.  Mon.)  58;  (14,  15  B.  Mon.)  61; 
(15,  16  B.  Mon.)  63. 

Louisiana— (1,  2,  3  Mart.)  5;  (3,  4  Mart)  6;  (5, 6, 7  Mart.)  12;  (8,  9, 10, 11, 
12  Mart)  13;  (1,  2  Mart,  N.  S.)  14;  (3  Mart,  N.  S.)  15;  (4,  5  Mart., 
N.  S.)  16;  (6  Mart,  N.  S.)  17;  (7  Mart,  N.  S.)  18;  (8  Mart.,  N.  S.)  19. 
20;  (1,  2)  20;  (2,  3)  22;  (3.  4)  23;  (6,  6)  25;  (6,  7)  26;  (8)  28;  (9,  10)  29; 
(11)  30;  (12)32;  (13,  14)  33;  (15,  16)  35;  (17,  18,  19)  36;  (1  Rob.)  36; 
(1,  2,  3  Rob.)  38;  (4,  5,  6  Rob.)  39;  (6,  7,  8,  9  Rob.)  41;  (10.  11. 
12  Rob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50; 
(5  Ann.)  52;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58;  (9  Ann.)  61;  (10 
Ann.)  63. 

Madtv— (1  GreenL)  10;  (2  Greenl.)  11;  (3  Greenl.)  14;  (4  GreenL)  16; 
(5  GreenL)  17;  (6  GreenL)  19;  (6,  7  GreenL)  20;  (7,  8  GreenL)  22;  (8,  9 
GreenL)  23;  (10  Me.)  25;  (11)  25,  26;  (12)  28;  (13)  29;  (14)  30,  31; 
(15)  32;  (15,  16)  33;  (17)  35;  (18,  19)  36;  (20)  37;  (21,  22)38;  (22,  23) 
39;  (23,  24)  41;  (25)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
50;  (31,  32)  52;  (32,  33)  54;  (34,  35)  56;  (35,  36,  37)  58;  (37)  59;  (38)  61; 
(39,  40)  63. 

I1abtlani>— (1,  2,  3,  4  H.  ft  M.)  1;  (1  H.  ft  J.)  2;  (2  H.  ft  J.)  3;  (3  H.  ft  J.) 
5,  6;  (4  H.  ft  J.)  7;  (5  H.  ft  J.)  9;  (6  H.  ft  J.)  14;  (7  H.  ft  J.)  16;  (1  BL 
Oi.)  17, 18;  (1  H.  ft  G.)  18;  (1,  2  Gill  ft  J.)  19;  (2  BL  €»!.,  and  2, 3  G. 
ft  J.)  20;  (3  BL  C^i.,  and  3  G.  ft  J.)  22;  (4,  5  G.  ft  J.)  23;  (5,  6  G.  ft  J.) 
25;  (6,  7  G.  ft  J.)  26;  (7  G.  ft  J.)  28;  (8  G.  ft  J.)  29;  (9  G.  ft  J.)  31; 
(10  G.  ft  J.)  32;  (11  G.  ft  J.)  33,  35,  37;  (12  G.  ft  J.)  38;  (1  Gill)  39; 
(2  Gill)  41;  (3  Gill)  43;  (4  Gill)  45;  (5,  6  Gill)  46;  (6,  7  Gill)  48;  (8  GiU) 
50;  (9  Gill)  52;  (1)  54;  (2,  3)  56;  (4,  5)  59;  (5,  6,  7)  61;  (8)  63. 

liABSAOHnsBTTS— (Qoinoy)  1;  (1)  2;  (2,  3,  4)  3;  (5, 6)  4;  (7, 8)  5;  (9, 10, 11)  6; 
(12, 13, 14)  7;  (15,  16)  8;  (17)  9;  (1  Pick.)  11;  (2  Pick.)  13;  (3  Pick.)  15; 
(4, 5  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  20;  (11, 12 
Pick.)  22;  (12,  13  Pick.)  24;  (13.  14,  15  Pick.)  25;  (15,  16  Pick.)  26; 
(16, 17  Pick.)  28;  (18  Pick.)  29;  (19  Pick.)  31;  (20  Pick.)  32;  (22  Pick.) 
33;  (23  Pick.)  34;  (24  Pick.,  and  1,  2  Met)  35;  (2,  3  Met)  37;  (3,  4,  6 
Met)  38;  (5, 6,  7  Met  39;  (7,  8  Met)  41;  (9,  10  Met)  43;  (11, 12 Met) 
45;  (12,  13  Met)  46;  (1,  2  Cnsh.)48;  (3,  4CMsh.)  50;  (5  CMsh.)  51;  (5, 
6  Ouah.)  52;  (6  Oish.)  53;  (7, 8  Gush.)  54;  (9  Cosh.)  55,  57;  (10  Cuh.) 
57;  (11, 12  Cosh.)  59;  (1,  2  Gray)  61;  (3  Gray)  63;  (4  Gray)  64. 
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SCHEDULB.  9 

ICtobioaii— a  Dong.)  40^  41;  (2  Doag.)  43,  45^47:  (1)  48^  51,  53;  <2)  55, 

57;  (2,  3)  59;  (3)  61;  (3)  64. 

MmnsoTA— <1)  ^^i  61. 

MusissiFPi— (Walker)  12;  (1  How.)  26,  28, 29, 31;  (2  How.)  32;  (3, 4  How.) 
34;  (4, 6  How.)  35;  (5  How.)  37;  (6  How.)  38;  (7  How.,  and  1 8.  &  M.) 
40;  (2,  3  S.  &  M.)  41;  (4,  5  S.  &  M.)  43;  (5,  6,  7  S.  &  M.)  45;  (8,  9  S. 
&  M.)  47;  (9,  10  S.  &  M.)  48;  (11  S.  &  M.)  49;  (12,  13  S.  &  M.)  51;  (13, 
14  S.  &  M.)  53;  (23)  55,  57;  (24,  25)  57;  (25,  26)  59;  (27.  28)  61;  (28, 
29,  30)  64. 

MinouRi— (1)  13, 14;  (2)  22;  (3)  22,  23,  25,  26;  (4)  28,  29,  31;  (5)  31,  32; 

(6)  34,  35;  (7)  37,  38;  (8)  40,  41;  (9)  43;  (9,  10)  45:  (10,  11)  47;  (11, 
12)  49;  (12)  51;  (13)  53;  (14,  15)  55;  (15,  16,  17)  57;  (17,  18.  19)  59; 
(19,  20)  61;  (20,  21,  22)  64. 

Nsw  Hampshire— (1)  8;  (2)  9;  (3)  14;  (4)  17;  (5)  20,  22;  (6)  23,  25,  26; 

(7)  26,  28;  (8)  28,  29, 31;  (9)  31,  32;  (10)  34;  (11)  35;  (12)  37;  (13)  38; 
(13,  14)  40;  (15, 16)41;  (16,  17)  43;  (18)  45,  47;  (19)  49;  (19,  20)  51; 
<21,  22)  53;  (22,  23,  24)  55;  (24,  25,  26)  57;  (26,  27,  28)  59;  (28, 
29)  61;  (30,  31,  32)  64. 

Nsw  Jebset— (Coze)  1;  (1  Pen.)  2;  (2  Pen.)  4;  (1  South.)  7;  (2  South.)  8; 
(1  Halst)  10;  (2  Halst.)  11;  (3  Halst.)  14;  (4  Halst.)  17;  (5  Halst.)  18; 
(6  Halst.)  19,  20;  (1  Sax.,  7  Halst.)  21;  (1  Gr.,  1  Sax.,  7  Halst.)  22; 
(1  Sax.,  1  Gr.)  23;  (1, 2Gr.)  25;  (2  Gr.)  27;  (3Gr.)  28,  29;  (2  Gr.  Ch.) 
29;  (1  Harr.,  3  Gr.  Ch.)  31;  (1  Harr.,  1  Gr.  Ch.)  32;  (2Harr.,  1  Gr.  Ch.) 
34;  (1  Gr.  Ch.,  2,  3  Harr.)  35;  (3  Harr.)  37;  (3  Gr.  Ch.,  1  Spencer,  3  & 
4  Harr.)  38;  (1  Spenoer,  3Gr.  Ch.)  40;  (3Gr.  Ch.)  41;  (1  Spencer,  3  Gr. 
Ch.,  1  Halst.  Ch,)  43;  (1  Spencer,  1  Halst.  Ch.)  45;  (1  Zab.,  2  Halst. 
Ch.)  47;  (2  Zab.,  3  Halst  Ch.)  51;  (2,  3  Zab.)  53;  (3  Zab.,  4  Habt.  Ch.) 
55;  (3  Zab.,  1  Stock.  C»i.)  57;  (4  Zab.,  1  Stock.  Ch.)  59;  (4&b.)  61; 
(4  Zab.,  1  Datch.,  1,  2,  3  Stock.  Ch.)  64w 

Nsw  York— (1,  2  Johns.  Cas.)  1;  (3  Johns.  CSas.,  1,  2  Cai.  Cas.,  1,  2,  3  CaL) 
2;  (1,  2,  3  Johns.)  3;  (4, 5  Johns.)  4;  (6,  7,  8  Johns.)  5;  (9,  10,  11  Johns.) 
6;  (12, 13,  14  Johns.,  1,  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Ch.)  8;  (18  Johns.,  5  Johns.  Ch.)  9;  (19  Johns.,  6  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  11;  (1  Cow.)  13;  (Hop.  Ch.,  and  2  Cow.)  14;  (3,  4, 
5Cow.)  15;  (6Cow.)  16;  (7  C>)w.)  17;  (8,  9Cow.)  18;  (1  PaL,  1,  2  Wend.) 
19;  (2, 3  Wend.)  20;  (2  PaL,  4,  5, 6  Wend.)  21;  (2, 3  Pai.,  6,  7. 8  Wend.) 
22;  (3  Pai.)  23^  24;  (8,  9,  10  Wend.)  24;  (4  Pai.,  10,  11  Wend.)  25; 
(4  PaL,  11,  12,  13  Wend.)  27;  (5  PaL,  13,  14  Wend.)  28;  (6  Pai.)  29; 
(16,  16  Wend.)  30;  (6,  7  Pai.,  17,  18  Wend.)  31;  (7  PaL,  19,  20  Wend.) 
32;  (7,  8  PaL,  21,  22  Wend.)  34;  (23,  24,  25  Wend.,  8  Pai.)  35;  (25,  28 
Wend.,  1,  2  Hill,  9  Pai.)  37;  (9  Pai.,  2,  3  Hill)  38;  (10  PaL,  4,  5,  6  HUl) 
40;  (6  Hill)  41;  (7  Hill,  10,  11  PaL)  42;  (1,  2  Denio,  11  Pai.,  1  Barb. 
Ch.)  43;  (1,  2  Barb.  Ch.,  3  Denio)  45;  (4,  5  Denio,  2  Barb.  Ch.)  47; 
(3  Barb.  Ch.,  5  Denio)  49;  (1,  2)  49;  (2,  3)  51;  (3,  4)  53;  (4,  5,  6)  55; 
(5.  7)  57;  (7,  8,  9)  59;  (9,  10)  61;  (11,  12)  62;  (12,  13)  64. 

HOSTH  Cabouka— (1  Mart.,  1  Hayw.,  1  TayL)  1;  (2  Hayw..  1  C>>nf.)  2; 
(1  Marph.)  3, 4;  (2Marph.)  5;  (1,  2  LawBep.)  6;  (1 T.  R.) 7;  (3Murph., 
1  Hawks)  9;  (2  Hawks)  11;  (3  Hawks)  14;  (4  Hawks)  15;  (1  Dev.)  17; 
(2DeT.)  18^  21;  (1  Dev.  £q.)  18;  (3  Dev.,  2  Dev.  Eq.)  22,  24;  (4  Dev., 
«DeT.  £q.)25;  (4  Dev.,  2  Dev.  £q.,  1  D.  ft  B.,  1  D.  &  B.  Eq.)  27;  (1,  9 
B.  ft  B.,  1  D.  &  B.  Eq.)  28,  30;  (1  D.  ft  B.  Eq.,  2  D.  ft  B.)  31;  (3»  4  Dl 
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ftR,2IXftB.Bq.)32;  (4  D.  ft  B.,  2  D.  ft  &  Bq.)  M;  (i  Ind.)  88| 
(1  Lred.  Eq.)  36;  (2  Ired.)  37;  (2,  3  IreoL,  2  Ired.  Eq.)  38;  (3,  4  Ired.) 
2,  3  Ired.  Eq.)  40;  (4,  5  Ired.,  3  Ired.  Eq.)  42;  (5,  6  Ired.,  3, 4  Ired.  Eq.) 
44;  (6, 7  Ired.,  4  Ired.  Ch,)  45;  (7, 8  Ired.,  4,  5  Ired.,  Eq.)  47;  (8,  9 Ired.. 
6  Ired.  Eq.)  49;  (9,  10,  11  Ired..  6  Ired.  Eq.)  61;  (11  Ired.,  7  Ired.  Eq.) 
53;  (12, 13  Ired.,  8  Ired.  Eq.)  55;  (13  Ired.,  8  Ired.  Eq.,  BosbeeL.,  Bob- 
bee  Eq.)  57;  (Basbee  L.,  1  Jones  L.,  Bosbee  Eq.,  1  Jones  Eq.)  59;  (1,  2 
Jones  L.,  1,  2  Jones  Eq.)  62;  (2  Jones  Eq.,  2,  3  Jones  L.)  64. 

Ohio-(1)  13;  (2)  15;  (3)  17;  (4)  19,  20;  (5)  22.  24;  (6)  25,  27;  (7)  28,  30; 
(8)  31,  32;  (9)  34;  (10)  36;  (11)  37,  38;  (12)  40;  (13)  42;  (14,  15)  45; 
(16)  47;  (17)  49;  (18)  51;  (19)  53;  (20)  55;  (1.  2  Ohio  St.)  59;  (3,  4 
Ohio  St)  62;  (4.  5  Ohio  St.)  64. 

Obxgon— ^1)  62. 

PxNMSYLVANiA— <1  Add..  1.  2,  3  DalL.  1.  2  Yeates)  1;  (1  Bin..  3.  4  Yeates) 
2;  (2  Bin.)  4;  (3.  4  Bin.)  5;  (5.  6  Bin.)  6;  (1,  2  S.  ft  R.)  7;  (3. 4  S.  ft  R.)  8; 
(5.  6  S.  ft  R.)  9;  (7  S.  ft  R.)  10;  (8.  9  S.  ft  R.)  11;  (10  S.  ft  R.)  13;  (11; 
12  S.  ftR.)  14;  (13  S.  ft  R.)  15;  (14,  15,  16  S.  ft  R.)  16;  (17  S.  ft  R.)  17, 
(1  Rawle)  18;  (2  Rawle)  19;  (2  Rawle,  1.  2  P.  ft  W.)  21;  (3  Rawle,  2,  3 
P.  ft  W.)  23,  24;  (4  Rawle,  1,  2  Watts)  26;  (4  Rawle.  2,  3  Watts)  27; 
(5  Rawle.  4  Watts)  28;  (1  Whart.)  29;  (1. 2Whart.,  5  Watts)  30;  (6  Watts. 

3  Whart)  31;  (7  Watts)  32;  (4  Whart)  33;  (8,  9  Watts,  4,  5  Whart) 
34;  (9,  10  WatU.  6  Whart)  36;  (6  Whart,  1,  2,  3  W.  ft  S.)  37;  (3  W. 
ft  S.)  38;  (3,  4,  6  W.  ft  S.)  39;  (6,  6  W.  ft  S.)  40;  (7,  8, 9  W.  ft  S.)  42; 
(1.  2  Pa.  St)  44;  (2.  3. 4. 5)  45;  (5,  6, 7)  47;  (7,  8,  9, 10)  49;  (10. 11.  12) 
51;  (13.  14,  15)  53;  (16.  17, 18)  55;  (18.  19.  20)  57;  (20.21)  59;  (22)  GO; 
(22.  23.  24)  62;  (24.  25)  64. 

RSODS  IsLiLND— (1)  19.  36.  51.  53;  (2)  55.  57.  60;  (3)  62. 

South  Cabouna— (1,  2  Bay,  1  Desaa.  Eq.)  1;  2  Desan.  Eq..  1  Brey.)  2; 
(2  Brev.)  3;  (3  Desan.  Eq.,  2  Brev.)  4;  (3  Desan.  Eq.,  3  Brev.)  5; 
(4  Desan.  Eq.,  3  Brev.)  6;  (1  N.  ftM.)9;  (1  N.  ft  M.,  1  McC.)  10;  (1,  2 
Mill)  12;  (2  McC.)  13;  (1  Harp.  Eq.)  14;  (3  McC.)  15;  (1,  2  MoC.  Oh.) 
16;  (4  McC.)  17;  (1  Harp.)  18;  (1  Bai.)  19;  (1,  2  Bai,  1  Bai.  Eq.)  21; 
(2  Bai.,  1  Bai.  Eq..  1  Rich.  Eq.)  23;  (1  Rich.  Eq.)  24;  (1  Hill.  1  HiU  Oh.) 
26;  (2  Hill,  1,  2  Hill  Oh.)  27;  (2  HiU  Ch.)  29;  (3  Hill,  1  RUey,  1  RUey 
Oh..  2  Hill  Ch.)  30;  (Dudley)  31;  (Rice)  33;  (Cheves)  34;  (McM.)  36; 
(1  McM.  Eq.,  2  McM.) 37;  (2  McM..  1  Spears  Eq.)  39;  (1  Spears.  1  Spears 
Eq.)  40,  42;  (1  Rich.  Eq.,  1  Rich.,  2  Spears)  42;  (1,  2  Rich.,  1,  2  Rich. 
Eq.)  44;  (2,  3  Rich.)  45;  (2  Rich.  Eq.)  46;  (1  Strob.  Eq.,  1,  2  Strob.)  47; 
(2. 3  Strob..  2 Strob.  Eq.)  49;  (3,  4  Strob..  3  Strob.  Eq.)  51;  (4.  5  Strob.. 

4  Rich.,  4  Strob.  Eq.)  53;  (3,  4  Rich.  Eq..  4.  5.  6  Rich.)  55;  (4  Rich.  Eq.. 
6  Rich.)  57;  (5. 6  Rich.  Eq.,  6  Rich.)  60;  (6.  7  Rich.  Eq.,  7,  8  Rich.)  62; 
(7,  8  Rich.  Eq.,  8,  9  Rich.  L.)  64. 

TDmESSXS-~(l  Overt)  3;  (1  Cooke,  2  Overt)  5;  (3,  4,  5  Hay.)  9;  (Peck)  14; 

(M.  ft  Y.)  17;  (1, 2.  3  Yerg.)  24;  (4, 5  Yerg.)  26;  (6, 7  Yerg.)  27;  (8  Yerg.) 

29;   (9,  10  Yerg.)  30;   (10  Yerg.)  31;  (1  Meigs)  33;   (1  Humph.)  34; 

(2  Humph.)  36,  37;  (3  Humph.)  39;  (4  Humph.)  40;   (5  Humph.)  42; 

(6  Humph.)  44;  (7  Humph.)  46;   (8  Humph.)  47;  (8,  9  Humph.)  49; 

(9,  10  Humph.)  51;  (10,  11  Humph.)  53;  (1  Swan)  55.  57;  (2  Swan)  58; 

(1  Sneed)  60;  (1,  2  Sneed)  62;  (2  Sneed)  64;  (3  Sneed)  65. 
TtXA»-(l)  *6;  (2)  47;  (3)  49;  (4, 5)  51;  (5, 6)  55;  (6)  56;  (7.  8,  9)  58;  (9,  1(^ 

11)  60;  (11.  12,  13)  62;  (18.  14.  15)  65. 
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TsBiinii9-a  N.  GUp.,  1  D.  CUp.)  1;  (1,  2  l^ler)  2|  a  !>•  Chip.)  6^  12; 

(1  Aik.,  2  D.  Chip.)  15;  (2  Aik.)  16;  (1)  18;  (2)  19,  21;  (3)  21,  23;  (4) 

23,  24;  (6)  26;  (6)  27;  (7)29;  (8)30;  (9)31;  (10)  33;  (11)34;  (12)36; 

(13)  37;  (14)  39;  (15)  40;  (16,  17)  42;  (17.  18)  44;  (18,  19)  46;  (19)  47; 

(20)  49;  (20,  21)  50;  (21,  22)  52;  (22,  23)  54;  (23)  56;  (24,  26)  58;  (26, 

26)  60;  (26,  27)  62;  (27,  28)  65. 
VxBonaA-(l  JeC,  1,  2  Wash.,  1,  2  CaU)  1;  (3,  4,  5  CaU)  2;  (1,  2  H.  ft  M., 

6  CaU)  3;  (4  H.  &  M.,  1  Miinf.)  4;  (1  Va.  Cas.,  2, 3  Mnnf.)  5;  (4  Miinf.) 

6;  (5  Mnnf.)  7;  (6  Manf.)  8;  (1  Gilm.)  9;  (1  Rand.)  10;  (2  Band.)  14; 

(3, 4  Rand.)  15;  (5  Rand.)  16;  (6  Rand.)  18;  (1  Leigh)  19;  (2 Leigh)  21; 

(3  Leigh)  23;  (3.  4  Leigh)  24;  (4  Leigh)  26;  (5  Leigh)  27;  (6  Leigh)  29; 

(7  Leigh)  30;  (8  Leigh)  31;  (9  Leigh)  33;  (10  Leigh)  34;  (11  Leigh)  36; 

(11, 12  Leigh)  37;  (1  Rob.)  39,  40;  (2  Rob.)  40;  (1  Oratt)  42;  (2  Gratt.) 

44;  (3  Gratt.)  46;  (4  Gratt.)  47;   (4,  5  Gratt.)  50;  (5,  6  Gratt.)  52; 

(7  Gratt.)  54;  (7,  8  Gratt.)  56;  (9  Gratt)  58;  (9,  10  Gratt)  60;  (11 

Gratt)  62;  (12  Gratt)  65. 
WnooNsnr— (1  Pin.)  39,  40,  42,  44;  (2  Pin.,  1  Chand.)  52;  (2,  S  Pia^  2, 1 

Chand.)  54;  (3  Pin.)  56;  (1,  2)  60;  (S)  62;  (4)  6& 
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Wallbn  v.  Huff. 


(8SaBD>,88.] 

Aix  Wbo  Xmtie  UTOir  Lavd  Pbndiko  Aotion  ov  EjacnmuT  ace  rabjaet  to 
ranovml  by  the  final  prooeM. 

Afpbal  from  the  circuit  court  of  Claiborne  ooaniy.  The 
opinion  states  the  case. 

Mayfnard  and  Iktrley^  for  the  petitioner. 

Heiabell  and  Evans,  for  the  respondent. 

By  Conrt,  Oasdthbbs,  J.  This  is  an  application  to  the  drcnit 
eonrt  for  restitution  of  the  possession  of  a  tract  of  land  of  which 
{he  petitioner  had  been  dispossessed  under  a  writ  of  possession 
issued  in  the  case  of  Daniel  Huff* 9  Lessee  t.  Lake,  9  Humph.  138. 
The  petition  was  denied,  and  appeal  in  error  taken  to  this  court. 
The  facts  are,  that  in  1837  an  action  of  ejectment  was  instituted 
hj  Huff  against  Lake,  the  tenant  in  possession,  and  after  a  pro- 
tcaoted  litigation,  judgment  bj  default  was  rendered  against 
Ijake  in  1860,  and  a  writ  of  possession  awarded.  The  petitioner 
18  the  widow  of  James  Wallen,  deceased,  and  claims  in  that 
character,  as  well  as  for  her  children,  the  heirs.  Lake  was 
upon  the  land  as  tenant  of  James  Wallen,  who  as  landlord  was 
permitted  to  defend  bj  the  court  until  he  died  in  1848,  and 
there  was  no  revivor  against  his  heirs,  but  the  suit  progressed 
•gainst  the  original  defendant.  Lake,  to  its  termination  as  afore- 
said. 

The  case  of  Euff  v.  Lake,  9  Humph.  138,  was  before  this 
court  in  1848,  when  it  was  decided  that  the  death  of  Wallen, 
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the  landlord,  after  he  had  been  permitted  to  defend,  did  not 
abate  the  suit,  although  the  tenant.  Lake,  had  never  pleaded  to 
the  action,  but  that  he  still  continued  to  be  the  real  defendant, 
and  that  the  plaintiff  might  revive  or  not,  as  he  chose,  against 
the  heirs  of  the  landlord,  and  if  not,  the  suit  would  abate  as  to 
them  if  they  made  no  application  to  become  parties,  and  pro- 
gress against  Lake,  the  original  defendant. 

When  this  suit  was  brought,  the  proof  shows  that  there  was 
no  one  in  the  possession  of  any  part  of  the  land  claimed  in  the 
declaration,  holding  adversely  to  the  title  of  Huff,  but  the  de- 
fendant Lake,  who  claimed  to  hold  the  whole  tract  under  Wal- 
len. The  title  of  James  Wallen  was  derived  from  his  father, 
John  Wallen,  by  deed  to  himself  and  his  brother  John.  James 
Wallen,  before  his  death,  but  after  the  commencement  of  the 
suit,  moved  upon  a  part  of  the  land,  and  there  died,  leaving  his 
widow,  the  petitioner,  and  his  children  upon  the  land. 

Under  these  circimistances,  can  she  resist  the  operation  of 
the  writ  of  possession  in  favor  of  Huff?  We  think  not.  She 
must  stand  in  the  shoes  of  her  husband,  and  can  have  no  other 
rights.  He  became  a  defendant,  and  would  of  course  be  bound 
by  the  judgment  if  he  had  lived,  and  it  is  not  presumed  that 
the  condition  of  his  family  would  be  any  better  after  his  death; 
so  far  as  the  execution  of  final  process  is  concerned.  But  how 
this  would  be  is  not  material,  as  she  is  liable  to  be  dispossessed 
upon  another  ground.  Before  the  commencement  of  this  suit, 
the  Collingsworth  women  were  living  on  this  land  under  Huff, 
and  the  house  in  which  they  lived  was  delivered  by  Wallen  to 
Lake,  and  they  went  out  into  another  house  on  the  land  by  per- 
mission of  Lake,  and  they  were  there  at  the  time  the  suit  was 
brought.  At  this  time,  as  is  proved  by  Lake,  there  was ' '  no  other 
person  in  possession  within  the  boundaiy  described  in  the  dec- 
laration, north  of  Walker's  line,  and  by  my  contract  with  Wallen,  I 
was  to  have  the  whole  of  the  land  north  of  Walker's  line."  When 
the  Collingsworth  women  left  the  house  west  of  the  road,  pend- 
ing the  suit,  Billingsly  came  in  under  Wallen,  and  built  a  new 
house  there,  and  moved  the  old  one  to  it  as  a  kitchen.  After 
Billingsly  left,  Lake  moved  into  it,  and  then  the  petitioner. 
This  is  the  house  of  which  the  petitioner  was  dispossessed  by 
the  sheriffl  It  seems  that  James  Wallen  moved  upon  the  land 
after  the  institution  of  the  suit,  and  died  there  in  1848,  leaving 
his  family  in  the  Billingsly  house.  It  must  follow,  from  these 
facts,  that  if  his  widow  and  heirs  are  not  bound  by  the  judg- 
ment as  parties,  as  there  was  no  revivor  against  them,  which  it 
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not  now  admitted  or  decided,  yet  thej  are  subject  to  the  opera- 
tion of  the  writ  of  possession,  because  thej  came  upon  the  land 
after  the  action  was  brought.  There  has  been  no  controversy 
on  this  point  since  the  case  of  Hickman's  Ijessee  v.  Dale,  7 
Yerg.  149.  See  also  Long  v.  Marion,  2  A.  K.  Marsh.  40.  All' 
who  enter  upon  the  land  pending  the  action  of  ejectment  are 
subject  to  be  removed  by  the  final  process.  If  this  were  not  so, 
there  would  be  no  advantage  in  a  recovery  or  end  to  litigation. 
But  it  is  otherwise  where  a  tenant  in  possession  at  the  date  of 
the  writ  is  not  sued  or  served  with  process  in  ejectment:  Til- 
linghasfs  Adams,  339;  Ex  parte  Bet/nolds,  1  Cai.  500. 

It  is  also  well  settled  that  where  the  plaintiff  in  ejectment  is 
put  in  possession  of  more  land  than  is  recovered  by  the  verdict, 
a  writ  of  restitution  will  be  awarded:  Jackson  ex  dem,  Ostrander 
T.  HatbrovLch,  5  Johns.  366.  In  reference  to  this  rule,  it  is  con- 
tended in  the  case  before  us  that  Lake  only  had  possession  of 
about  thirty-eight  acres,  and  the  recovery  could  only  be  to  that 
extent,  and  the  writ  of  possession  could  go  no  further.  That 
would  be  correct  if  the  fact  were  that  way.  If  a  tenant  only 
claims  a  part  of  a  tract  on  which  he  lives,  by  lease  or  otherwise, 
the  contest  is  only  to  that  extent,  and  the  recovery  no  further. 
But  such  is  not  the  case  here.  Lake  wrent  into  possession  of 
the  whole  tract  claimed  by  Wallen  north  of  Walker'a  line,  and 
at  that  time  the  proof  is  that  there  was  no  conflicting  possession. 
Certainly  the  landlord,  or  those  claiming  under  or  through  him, 
cannot  be  heard  to  claim  against  his  own  acts.  The  claim  of 
Wallen  was  co-extensive  with  the  land  sued  for  and  described 
in  the  declaration  lyix^  north  cl  Walker's  line,  and  to  the  same 
extent  was  the  possession  for  him  by  his  tenant  Lake.  The 
judgment,  then,  was  for  the  whole  and  every  part,  and  is  not 
confined  to  the  actual  possession  of  Lake.  The  case  of  Blair  v. 
Paihkxder,  5  Yerg.  230,  only  decides  that  a  writ  of  restitution 
will  be  granted  when  possession  is  given  by  the  sheriff  of  all 
lands  described  in  the  declaration,  although  a  part  of  it  was  not 
in  the  possession  of  defendant  at  the  commencement  of  the  suit, 
to  the  extent  of  such  part. 

The  judgment  of  the  court  below,  refusing  the  writ  of  resti- 
tution, will  be  affirmed. 

OoNCLDsnmms  ov  Judomxrt  nr  EjicrmNT:  See  caaee  ooUeoted  in  note 
to  Podem$  v.  PtoiteiM,  33  Am.  Deo.  764;  and  m  to  who  may  be  diepoeeeeeed 
under  judgment  in  ejeotment,  eee  note  to  Howard  v.  Keitedf'^  Sa^rw,  89  Id. 
811  et  eeq.,  where  the  question  ie  diBoaaaed  at  length,  and  a  large  number  ol 
Mitbofities  collected,  among  which  is  the  prindpal  case. 
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I>  Pabtt  Gom  UPON  Land  PDnoumB  Lrrx,  bo  is  proporly  ombraoed  ia 
a  writ  of  ponevlon  m  rabjeot  to  removal:  UtomasBon  v.  WkUe^  6  Baxt  150, 
dtiDg  the  principal  case  to  this  point;  and  it  is  again  cited  in  8amp9on  v. 
OAiqfer»  22  OaL  207,  to  the  effect  that  all  are  subject  to  removal  who  enter 
opon  land  pending  the  action  of  ejectment;  if  this  were  not  so^  there  would 
be  no  advantage  in  a  recovery  or  end  to  litigation. 


Ellib  t;.  FiHUJsB. 


Real  Escati  being  Dxyisbd  to  Trubteis  and  thkr  Hxib8»  to  Usb  of 
OR  IN  Trust  for  Anothxr  and  hd  Hxirs,  if  the  testator  has  imposed 
upon  the  trustees  any  trust  or  duty,  the  performance  of  which  requires 
that  the  estate  should  be  vested  in  them,  they  will  take  an  estate  co- 
extensive with  the  duties  to  be  performed;  if  not,  the  legal  ownership 
wHI  pass  over  to  the  beneficial  devisee. 

TRirsTBKS  Takk  Exactly  That  Quantitt  of  Interxst  in  Ebtats  Which 
PuBPOOBB  OF  Trust  Biquirs,  and  in  the  absence  of  any  express  lim- 
itation, sufficient  to  cany  the  legal  inheritance,  the  estate  of  the  trustees 
may  be  enlaiged  and  extended  into  such  an  estate  as  the  nature  of  the 
trust  may  require;  the  construction  in  this  respect  to  be  governed  mainly 
by  the  intention  of  the  testator,  as  gathered  from  the  general  scope  of  the 
will 

Tkcator  havino  Dbtised  fisTATS  TO  Trustbbs  in  Trust  for  Usb  and 
Brnxfit  of  Fsmr  Cotxrt  during  her  natural  life,  and  at  her  death  to 
the  use  of  the  heirs  of  her  body,  and  in  default  of  heirs  of  her  body,  then 
to  his  (the  testator's)  own  right  heirs;  the  trustees  take  only  a  legal 
estate  for  the  life  of  the  feme  covert^  the  evident  intention  of  the  trust 
being  to  protect  the  property  against  the  marital  rights  of  the  husband, 
and  upon  the  death  of  the/eme  eavert^  the  legal  title  vests  in  the  heirs  of 
her  body  as  purchasers,  under  the  limitation  in  the  wilL 

Appeal  from  the  drciiit  court  of  Hawkiiui  county.    The  opin- 
ion states  the  case. 

Sail,  for  the  complainant 

Heiakeil,  for  the  respondent.  ^     • 

By  Court,  MoEimnxt,  J.  The  questions  in  this  cause  arise  upon 
the  construction  of  certain  clauses  of  the  will  of  John  Ellis,  de*  ' 
ceased.  The  third  clause  is  as  follows:  **  I  give  unto  mj  sons 
William  and  John,  as  trustees  in  trust,  for  the  use  and  benefit 
of  my  daughter  Nancy  Fisher,  one  tract  of  land  where  John 
Bichardson  lives,  amounting  to  one  hundred  acres,  ♦  «  « 
and  one  thousand  dollars  in  money.  The  trustees  aforesaid  are 
to  loan  out  said  money  at  interest  oh  the  best  security,  of 
Test  it  in  some  safe  stock  yielding  an  annual  or  semi-annnal 


Digitized  by  VjOOQIC 


Sept  1855.]  Elus  v.  FiSHEa  58 

interest,  and  to  collect  and  pay  over  annnallj  the  interest  to 
her  separate  use  and  benefit  during  her  natnral  life,  unless  her 
husband,  James  Fisher,  should  die  or  be  divorced  from  her 
before  her  death;  in  that  event,  the  principal  may  be  paid  over  if 
said  trustees  should  deem  it  advisable;  but  if  she  should  die 
before  Fisher,  and  not  be  divorced,  then  said  thousand  dollars 
and  interest  shall  pass  to  the  heirs  of  her  body,  if  any  she 
leaves;  and  if  she  leaves  none,  then  it  is  to  be  divided  among 
my  own  right  heirs.  The  tract  of  land  on  which  Richardson 
lives  is  to  vest  in  my  said  sons  William  and  John,  their  heirs 
and  assignees,  forever,  in  trust  for  the  separate  use  and  benefit  of 
my  said  daughter  during  her  natural  life,  and  at  her  death  to 
the  use  of  the  heirs  of  her  body,  if  any  she  have;  and  in 
default  of  heirs  of  her  body,  then  to  my  own  right  heirs.  Dur- 
ing the  intermarriage  of  my  daughter  Nancy  and  James  Fisher, 
the  exclusive  control  of  the  land  shall  be  vested  in  said  trustees; 
and  they  shall  have  full  authority  either  to  put  it  into  the  pos- 
session of  my  said  daughter  herself,  or  to  rent  it  out  to  somebody 
else  and  pay  over  to  her  the  annual  rente,  as  they  may  deem 
most  for  her  advantage."  A  codidl  to  the  will  reduces  the 
pecuniary  legacy  from  one  thousimd  to  five  hundred  dollars,  and 
contains  the  following  additional  bequest:  **  It  is  my  will  that 
my  daughter  Nancy  Fisher  shall  have  the  separate  use  and 
benefit  of  my  black  girl  Sarah,  in  the  same  way  that  I  have  given 
the  land  to  her.  The  said  Sarah  is  therefore  willed  to  my  sons 
John  and  William,  as  trustees,  to  do  with  said  slave  and  her 
increase  in  the  same  way  as  already  provided  in  my  will  they  are 
to  do  with  the  land." 

Said  Nan<7  Fisher  died  in  March,  1850,  leaving  her  husband, 
James  Fisher,  and  three  minor  children,  the  issue  of  said  mar- 
riage, surviving  her. 

The  bill  is  brought  by  the  surviving  trustee  to  have  the  land 
and  slave  sold  for  the  benefit  of  the  three  children,  heirs  of  the 
body  of  said  Nancy  Fisher,  assuming  that  on  her  death  the  title 
to  said  land  and  slave  vested  in  them  absolutely  under  the  lim- 
itations of  the  will.  The  defendant,  James  Fisher,  demurred 
to  the  bill,  and  the  demurrer  was  allowed;  the  chancellor  being 
of  opinion  that  the  trustees  took  the  legal  estete  in  fee  in  the 
timot  of  land,  and  the  legal  title  to  the  slave  in  trust,  however, 
for  the  use  of  Nancy  Fidier  for  life,  and  then  in  trust  for  her 
heirs  as  a  class,  to  take  in  succession  from  generation  to 
generation;  and  Uiat,  by  force  of  the  rule  in  Shellet^s  Case, 
Nanej  Fisher  became  vested  with  an  equitable  estate  in  fee  to 
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the  land,  and  an  absolute  equitable  title  to  the^alave;  and  that 
on  her  death  her  husband  became  entitled,  by  the  curtesj»  to  a 
life  estate  in  the  land,  and  to  the  absolute  ownership  of  the 
slave  by  virtue  of  his  marital  rights.  As  to  the  pecuniary  leg- 
acy of  nve  hundred  dollars,  nothing  was  decreed,  the  husband 
asserting  no  claim  thereto. 

We  do  not  concur  in  the  view  taken  of  this  case  by  the  chan- 
cellor. The  trustees  did  not  t^ke  an  estate  of  inheritance  in 
(he  land.  Where  real  estate  is  devised  to  trustees  and  their 
heirs,  to  the  use  of  or  in  trust  for  another  and  his  heirs,  the 
question  whether  the  trustees  do  or  do  not  take  the  legal  estate 
depends  chiefly  on  the  fact  whether  the  testator  has  imposed 
upon  the  trustees  any  trust  or  duty,  the  performance  of  which 
requires  that  the  estate  should  be  vested  in  them.  If  so,  an 
estate  co-extensive  with  the  duties  to  be  performed  will  vest  in 
the  trustees;  if  not,  the  legal  ownership  vnll  pass  over  to  the 
beneficial  devisee. 

The  established  doctrine  is,  that  trustees  take  exactly  that 
quantity  of  interest  which  the  purposes  of  the  trust  require. 
The  question  is  not  whether  the  testator  has  used  words  of  lim- 
ifcatipn,  or  expressions  adequate  to  carry  an  estate  of  inheri- 
tance; but  whether  the  exigencies  of  the  trust  demand  the  fee- 
simple,  or  can  be  satisfied  by  any,  and  what,  less  estate.  And 
therefore  a  devise  to  trustees  maybe  either  restricted  or  ex- 
tended, as  the  nature  and  purposes  of  the  trust  require. 
Although  the  devise  be  expressly  to  the  trustees  and  their  heirs, 
it  is  well  settled  that  if  the  diities  imposed  on  them,  or  the  pur- 
pose of  the  trust  require  only  an  estate  pur  aidre  m^  to  be 
vested  in  them,  their  legal  interest  will  be  cut  down  to  that 
extent,  notwithstanding  the  express  limitation  to  them  in  fee. 
This  construction  has  been  held  to  prevail  even  in  the  case  of  a 
deed  by  necessary  implication,  arising  ftom  tbe  object  of  the 
trust  in  connection  with  the  nature  of  the  subsequent  limita- 
tions; and  much  more,  readily  will  it  prevail  in  the  case  of  a 
will..  And  on  the  other  hand,  in  the  absence  of  any  express 
limitation  sufficient  to  carry  the  legal  inheritance,  the  estate  of 
the  trustees  may  be  enlarged  and  extended  into  such  an  estate 
as  the  nature  and  purposes  of  the  trust  require.  The  construc- 
tion in  this  respect  is  governed  mainly  by  the  intention  of  the 
testator,  as  gathered  from  the  general  scope  of  the  will. 

Where  lands  were  devised  to  trustees  and  their  heirs,  in  trust, 
to  pay  several  lefi^acies  and  annuities,  and  then  to  pay  the  sur- 
plus rents  into  tne  proper  hands  of  h/eme  covert,  and  after  her 


Digitized  by  VjOOQIC 


Sept  1856.]  Elus  t;.  Fisheb.  65 

death  to  stand  seised  to  the  use  of  the  heirs  of  her  body,  it  was 
decreed  that  the  trustees  took  the  legal  estate  during  the  life  of 
the  married  woman;  but  that  after  her  death  it  vested  in  the 
heirs  of  her  body;  and  the  decree  was  affirmed  bj  the  house  of 
lords,  after  consulting  with  the  judges:  Say-and-Seal  t.  Jones,  3 
Bro.  P.  C.  113;  S.  C,  1  Eq.  Cas.  Abr.  383.  So,  in  the  case  of 
a  devise  to  a  trustee  and  his  heirs  upon  trust  to  paj  and  apply 
the  rents  for  the  benefit  of  a  person  for  life,  and  after  his  de* 
oease  to  hold  the  lands  in  trust  for  other  persons — the  direction 
to  apply  the  rents  being  limited  to  the  cesiui  que  irusf  for  life — 
the  estate  of  the  trustee  was  held  to  terminate  at  the  death  of 
the  cesiui  que  trust:  Doe  dem,  EaUen  v.  Ironmonger,  3  East,  533; 
Bobinson  v.  Orey,  9  Id.  1. 

These  authorities  establish  that  in  the  case  before  us  the 
trustee  took  the  legal  estate  only  for  the  life  of  Nancy  Fisher, 
the  obvious  intention  and  purpose  of  the  trust  being  merely  to 
protect  the  property  against  the  marital  rights  of  the  husband. 
Upon  the  death  of  Mrs.  Fisher,  the  object  of  the  trust  was  ac- 
complished, and  the  absolute  legal  estate  vested  in  the  heirs  of 
her  body  under  the  limitation  in  the  will.  In  this  view,  the  rule 
in  8heUey*8  Case  case  can  have  no  application.  That  rule  re- 
quires that  the  estate  of  the  ancestor  and  the  limitation  to  the 
heirs  shall  be  of  the  same  quality;  that  is,  both  legal  or  both 
equitable. 

But  in  the  present  case,  Mrs.  Fisher  had  only  an  equitable 
estate  for  life;  and  the  legal  estate  of  the  trustees  during  her 
life  ceasing  upon  her  death,  the  limitation  io  the  heirs  of  her 
body  was  instantly  executed  in  them.  (Consequently  they  ""be- 
oame  vested  with  the  legal  estate,  not  as  heirs,  but  as  pur- 
chasers: See  Hill  on  Trustees,  p.  2,  c.  1,  2;  2  Jarm.  on  Wills, 
c  35-37. 

It  follows  that  the  defendant,  as  husband  of  Nancy  Fisher, 
tiJces  no  interest  either  in  the  land,  slave,  or  pecuniary  legacy. 

The  decree  will  be  reversed;  the  demurrer  disallowed,  and  the 
cause  will  bo  remanded  to  the  chancery  court. 

Ih  All  Cases  whski  It  is  Doubttul  What  Estates  Tbubtebs  have,  they 
am  pranmed  to  take  an  estate  large  enough  to  enable  them  to  aooomplish 
the  purpoeee  of  the  troat;  bat  the  trustee  will  never  by  construction  be  held 
to  take  a  greater  estate  than  the  nature  of  the  trust  requires:  Coulter  v.  Rob* 
trtmm,  67  Am.  Dec  168.  Legal  estate  conveyed  in  trust  must  be  commensn* 
rate  with  the  trust:  €f<mld  v.  Lamb,  45  Id.  187;  Marten  v.  Barrett,  39  Id. 
075,  and  note  582;  Bice  v.  Burnett,  42  Id.  336. 

Tbusieb  Taxes  Ezaotlt  That  QaAimTT  or  Interest  Whiob  Fvw 
roan  or  Teubt  Biquibe:  Hoobeny  v.  Harding,  10  Lea,  887;  Hendenom  v. 
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Mm,  0  Id.  82;  Turiep  v.  MantengiU,  7  Id.  359;  Hardingy.Sk  Louis  Life 
Jhs.  Co,,  3  Coop.  Ch.  468;  Murdoek  v.  JokiMon,  7  Goldw.  611;  WVlkmHon  t. 
Wichenham,  3  Id.  55;  and  the  purposes  of  the  trust  being  executed,  the  trust 
estate  ceases:  Bowers  v.  Bowers,  4  Heisk.  302;  Turner  v.  /vie,  5  Id.  234; 
BeloU  V.  WhiU,  2  Head,  708;  Beeeher  v.  Hicks,  7  Lea,  213:  Smith  v.  Met- 
toJ^f,  1  Head,  68;  Tvfde^  t.  MassengiU,  7  Lea,  359;  Hoobemf  v.  Harding,  3 
Coop.  Ch.  681. 

Whbtubr  Tbustbes  Take  Legal  Estate  or  mot  depends  chiefly  on 
the  fact  whether  the  testator  has  impoeed  upon  the  trustees  any  trust  or 
duty,  the  performance  of  which  requires  that  the  legal  estate  should  be  vested 
in  them:  Hooberry  ▼.  Harding,  3  Coop.  Ch.  680;  the  above  cases  all  citing 
the  principal  case  to  the  points  here  mentioned. 

The  frimcipal  case  is  oovpabed  and  oisriNOUiaiiED  in  QardeMrt  v. 
Hinds,  1  Head,  410. 


East  Tennessee  Ibon  Mfq.  Go.  t;.  Btnum. 

[8  Shbed,  268.] 

MiOHANio^  Lien  Law  or  Tennessee  Creates  Lein  only  in  Favor  or  Me- 
chanic OR  Undbrtaker  Who  shall  Bitild,  Repaid,  Furnish  Mate- 
rials, or  any  part  thereof,  or  who  shall  do  any  work  upon  a  house,  either 
by  finishing,  painting,  ornamenting,  or  otherwise  working  on  same;  and 
does  not  embrace  machinery  which  was  intended  to  be  nsed  in  snch 
house  for  manof acturing  purposes. 

Afpbal  from  the  Hamilton  coimty  oixeiih  court.  The  opimon 
states  the  case. 

Jjyle^  for  the  complainants. 

Wdoker  and  Key,  for  the  defendant. 

By  Ck>art,  Habbis,  J.  This  bill  this  filed  in  Uiechanoeiy  oonrt 
at  Harrison,  for  the  purpose  of  enforcing  a  mechanic's  lien. 
(Complainants  charge  that  they  are  engaged  in  manufacturing 
iron  and  machinery,  and  that  some  time  in  the  year  1864,  at  the 
request  of  the  defendant,  they  furnished  and  put  up  for  him,  in 
a  house  which  he  had  erected  for  a  large  steam  tannery,  all  the 
boilers,  engine,  and  necessary  fixtures  for  that  purpose,  to  the 
Talue  of  two  thousand  doUars,  which  is  due  and  unpaid.  They 
pray  that  said  tannery,  and  the  lot  upon  which  it  is  erected,  be 
attached,  and  that  their  lien  as  mechanics  be  enforced  for  the 
payment  of  said  debt. 

To  this  bill  the  defendant  demurred,  and  the  demurrer  was 
allowed  by  the  chancellor;  to  reyerse  which  an  appeal  is  taken 
to  this  court.  And  the  only  question  is,  whether  the  articles 
furnished  by  complainants  are  embraced  in  the  statutes  creating 
a  lien  in  favor  of  mechanics.    And  we  think  they  are  not 
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It  is  most  manifest  from  an  inspection  of  the  several  statutes 
npou  that  subject,  and  the  various  adjudications  thereon,  that 
the  lien  is  only  given  to  the  mechanic  or  undertaker  who  shall 
build  or  rc^r,  either  in  whole  or  in  part,  a  house,  fixtures,  or 
improvements,  or  who  shall  furnish  materials,  or  any  part  of 
the  materials,  in  such  building  or  repairing;  or  shall  do  any 
work  upon  said  house,  either  by  finishing  off  the  same,  painting, 
ornamenting,  or  otherwise;  and  does  not  embrace  machinery 
which  was  intended  to  be  used  in  such  house  for  manufacturing 
purx>08es. 

In  the  case  of  Greenwood  v.  Tennessee  Mfg.  Co.,  2  Swan,  130, 
it  was  held  that  this  lien  did  not  exist  in  favor  of  a  ''  merchant 
who  furnished  machinery  to  be  used  in  a  building  erected  for 
manufacturing  purposes."  But  it  is  insisted,  that  in  that  case 
the  machinery  was  furnished  by  a  merchant,  and  in  the  case  before 
the  court  they  were  furnished  by  mechanics.  This  can  make  no 
di£Eerence.  Why  would  not  the  merchant  who  purchased  the 
machinery  from  ihe  manufacturer,  and  furnished  it  to  the  defend- 
ant, be  as  much  entitled  to  the  lien  as  would  the  manufacturer 
who  furnished  it  directly  to  him  ?  No  good  reason  can  be  per- 
ceived. 

It  is  clear  that  if  a  i)erson  who  is  not  a  mechanic  become  an 
undertaker,  and  furnish  materials  that  enter  into  the  construc- 
tion of  a  house,  or  employ  mechanics  to  work  thereon,  such 
undertaker  is  within  the  provisions  of  the  statutes,  because  the 
lien  is  given  to  him  who  constructs  the  house,  in  whole  or  in 
part,  or  furnishes  the  materials  which  enter  into  its  construction; 
but  not  to  the  person  who  sells  the  furniture  which  goes  into 
the  house,  or  the  person  who  furnishes  the  machinery  to  be  used 
therein,  if  it  is  a  manufacturing  establishment. 

We  therefore  think  there  is  no  error,  and  afBrm  the  judgment. 

AsnsAira'  hums  Sovl  Ssavion:  Kote  to  Mcfntyre  t.  Carver,  87  Am.  Beo. 
082;  MeOrUU$  v.  Wiistm,  66  Id.  S55.  Mechanios'  liens,  who  are  entitled  to, 
and  kinds  of:  See  notes  to  Lyon  v.  McChffty^  45  Id.  678;  and  OMt  v.  QoXa, 
41  Id.  221;  Xoonie  v.  Hogan^  61  Id.  688  et  seq. 

Ths  pbinoipal  oasb  is  crrso  in  AUman  ▼.  Corban,  4  Baxt.  76,  to  the 
point  that  the  act  of  1846  of  Tennessee  relating  to  mechanios'  liens  did 
not  emteace  founders  and  machinists,  contractors,  or  undertakers,  and  that  a 
Uen  did  not  exist  in  favor  of  a  mechanic  formshing  machinery  to  be  used  in  * 
building. 

Saonox  1881  a  ov  Ck>DX  ov  Tsnxissxs  now  Pbovidss  "  that  section  1081 
ol  the  oode  be  so  amended  that  the  benefits  of  said  section  shall  apply  to  all 
psBBOos  doing  any  portion  of  the  work  or  furnishing  any  portion  of  the  mai 
tanal  for  the  building  contemplated  in  said  section:"  Acts  1860-60,  o.  Hi. 
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Bank  of  Tennessee  v.  Beattt. 

(8  Smsid,  805.] 
SaLB    07    RSAL    ESTATS    MaDS    BT    SHBBmr    AITEB    EXFUULTIOV    09    HB 

OmcuL  TiRM,  Qoder  a  venditioni  exponas  issned  npon  a  levy  made  by 
him  while  in  office,  it  utterly  void  for  want  of  authority,  and  vest*  no 
title  in  the  pnrohaaer. 

Vbnbitioni  Esponas  18  Nbw  Pbooess  in  Cask,  and  can  only  communioata 
and  impose  powers  and  duties  upon  the  sheriff  then  in  office,  and  ex- 
sheriff  has  no  more  authority  to  act  under  it  than  an  unofficial  stranger. 

Whbrb  Drbd  Prxsentbd  bt  Pabtt,  upon  Which  Alons  Hb  Reubs  for 
TiTLB,  recites  expressly  that  the  sheriff's  term  of  service  had  expired, 
that  his  successor  was  in  offioe  at  the  time  of  the  sale  and  made  the  deed, 
and  that  the  return  of  the  sale  upon  the  writ  of  venditioni  exponoi  is 
signed  by  the  ex-sheriff  as  '*  former  sheriff,"  these  facts  may  be  proved 
by  parol. 

Appbaii  from  the  circuit  court  of  Fentress  couniy.  The  opin* 
ion  states  the  case. 

ColfM^  tor  the  plaintiff. 

Swope  and  Janes,  for  the  defendant. 

By  Court,  Cabuthebs,  J.  This  is  an  action  of  ejectment, 
hrought  by  the  plaintiff  to  recover  a  tract  of  land  in  Fentress 
county.  The  bank  had  a  judgment  against  the  defendant  and 
others,  upon  which  execution  was  issued,  and  levied  upon  the 
land  sued  for  by  the  sheriff,  Bledsoe,  who  failed  to  sell  for  want 
of  bidders.  This  execution,  with  the  proper  indorsements,  was 
returned  to  the  ensuing  term  of  the  court,  and  a  vendiHoni  ex^ 
panaa  issued,  under  which,  or  an  alias,  the  sale  of  the  land  waa 
made  bj  Bledsoe,  after  his  term  of  office  had  expired,  and  the 
plaintiff  became  the  purchaser.  A  deed  was  made  by  the  suc- 
cessor of  Bledsoe  to  the  bank.  This  was  the  title  rcdied  upon 
by  the  plaintiff  for  a  recovery,  and  the  circuit  judge  decided  it 
was  insufficient.  There  was  a  verdict  for  the  defendant,  motion 
for  a  new  trial  overruled,  and  appeal  in  error  to  this  court. 

The  only  material  question  is  upon  the  legality  of  a  sale  of 
land  by  a  sheriff,  after  the  expiration  of  his  term,  under  a  ven^ 
dUicni  exponas  issued  upon  a  levy  made  by  him  while  in  offioe. 
We  think  such  a  sale  is  utterly  void  for  want  of  authority,  and 
vests  no  title  in  the  purchaser.  It  would  be  otherwise  in  case 
of  personal  property,  because  in  that  case,  bj  the  levy,  the  title 
is  vested  in  the  sheriff  for  the  satisfaction  of  the  execution,  and 
he  has  the  same  power  to  sell  it  after  as  before  the  expiration 
of  his  term — ^it  is  **  unfinished  business''  in  his  hands,  and  he 
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has  a  right  to  finish  it  bj  a  sale,  eyen  without  the  aid  of  the 
statutes  on  that  subject.  In  such  cases,  the  levy  upon  suifi- 
cient  property  to  satisfy  the  execution  is  a  satisfaction  in  law, 
certain  exceptions  made  by  the  statutes  out  of  the  way,  and 
binds  him  for  the  debt.  Not  so  in  the  case  of  real  estate. 
There  is  no  change  of  title  until  the  sale  is  made  in  Ihat  case. 
No  title  is  vested  in  the  sheriff  by  the  levy,  nor  does  it  operate 
as  a  satisfaction,  or  make  him  liable  for  the  debt  Conse- 
quently his  power,  as  well  as  duty,  in  relation  to  it  ceases  upon 
the  return  of  the^.  fa. ,  with  his  action  upon  it,  to  the  court.  A 
venditioni  exponas  is  a  new  process  in  the  case,  and  can  only 
communicate  powers  and  impose  diities  upon  the  sheriff  then 
in  office.  The  ex-sheriff  has  no  more  authority  to  act  under  it 
than  an  unofficial  stranger. 

But  the  several  statutes  giving  an  outgoing  sheriff  two  years 
after  the^xpiration  of  his  term  to  wind  up  his  "  unfinished  busi- 
ness'* are  relied  upon  in  argument  to  avoid  the  principles  stated, 
and  to  validate  the  sale  of  Bledsoe  in  this  case.  This  was  not 
*' unfinished  business."  His  business  in  connection  with  this 
matter  was  finished  when  he  made  a  proper  return  of  his  action 
to  the  court,  and  if  he  had  continued  in  office,  the  execution  of 
the  subsequent  writ  under  which  the  sale  was  made  woiild  have 
been  new  business.  Without  undertaking  to  define  what  is 
meant  in  these  statutes  by  the  phrase  "  unfinished  business,"  it 
is  enough  to  say  now  that  it  does  not  embrace  the  case  under 
consideration. 

Again :  it  is  objected  that  the  court  allowed  the  fact  that  Bled- 
soe's term  of  service  had  expired,  and  his  successor  was  in  office 
at  the  time  of  the  sale,  to  be  proved  by  parol.  This  fact,  it  is 
insisted,  could  only  be  proved  by  the  records  of  the  county 
court.  If  this  objection  could  be  sustained  in  any  case,  it 
surely  cannot  in  one  like  this,  where  the  deed  presented  by  the 
plaintiff,  upon  which  alone  he  relied  for  title,  expressly  sets 
forth  these  facts,  and  is  made  by  the  successor,  and  the  return 
of  the  sale  upon  the  writ  of  vendilioni  exponas  is  made  and 
signed  by  Bledsoe  as  "  former  sheriff." 

There  is,  then,  no  error  in  the  case,  and  the  judgment  is 
affirmed. 

Kkw  SHsanrr  must  Exsouts  Unsxeoutid  WRtr  of  venditioni  expomu  r»- 
oaived  from  hii  pred60MK>r,  and  make  a  conveyance  to  the  parchaaer:  Leshitg 
▼.  Qardner^  3S  Am.  Bee  7Si,  and  note  768;  and  as  to  the  powers  and  dntiei 
of  a  sheriff  after  the  ezpixstion  of  his  official  term,  see  note  to  Tukeif  v. 
BmiiK  96  Id.  706  et  seq.,  discussing  this  qnestioa  and  collecting  the  aathori 
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ities  tiiereoii,  among  others  the  principal  case,  from  which  disoossion  it  ap- 
pears that  a  contrary  mle  preyaik  in  most  of  the  states  from  that  ennndated 
in  the  principal  case.  See  Bondurantv,  Bt^ford,  35  Id.  33;  Allen  t.  TrimbUt 
7  Id.  726,  and  cases  cited  in  note  thereto  731;  Lofland  Y,J!wing,  15  Id.  41; 
Purl  V,  DuvaUf  9  Id.  490;  Lemon  ▼.  Craddock,  12  Id.  301,  cases  cited  in  not« 
to  Elkin  ▼.  People,  36  Id.  543.  Sheriff,  after  expiration  of  term,  has  author- 
ity  to  sell  goods  levied  upon  daring  his  term,  and  may  he  compelled  to  do  so: 
Tyree  v.  WiUon,  58  Id.  213,  note  216. 

Thb  princifal  cask  is  citsd  in  Clark  v.  Sawyer,  48  Cal.  138,  to  the  effect 
that  when  a  vendUumi  exponas  is  issued  for  the  enforcement  of  a  lien  acquired 
under  an  execution  leyied  on  land,  no  reason  is  perceived  why  it  must  neoet- 
sarily  be  executed  by  the  sheriff  who  made  the  levy,  and  who  has  gone  out  id 
offMe,  and  not  by  his  successor. 
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Keid  v.  Boyd. 

[18  TaxAM,  an.] 
cw  CovBT  IK  WmcB  Judgment  ^vab  Bsndiebd  nod  noi 
te  AF,T.»mn>  or  Psotkd  in  an  action  on  snch  judgment  in  a  fitter  atettk 
It  will  be  presomed. 

KuHHTUON  or  Capias  ad  Eispondendum  is  Shown  to  bb  Pbdca  Faoh 
SufiKOKNT  where  the  reoord  of  a  jadgment  of  a  court  of  a  eieter  state 
seto  oot  that  rach  writ  had  been  inned  for  the  defendant^  and  was  re* 
tuned  "  execoted  personally. " 

8CATUTI  or  Limitations  will,  in  Texas,  Bab  Action  on  Judombnt  of  b 
sister  state  in  ten  years. 

BcATDTB  or  Limitations  will,  in  Texas,  Bab  Action  on  Fobsion  Judo- 
mbnt; other  than  that  of  a  sister  state,  in  four  years. 

Apvbal  from  Yictoria.  The  court  which  rendered  the  judg- 
ment was  described  in  the  petition  as  '^  a  circuit  court  begun 
and  held  in  and  for  the  county  of  Claiborne  and  state  of  Mis- 
siflsippi,  at  the  court-house  thereof,  before  the  Honorable  Stan- 
hope Posey,  judge  of  the  first  judicial  district  of  the  state  of 
Mississippi,"  etc.  This  was  the  only  allegation  respecting  the 
jurisdiction  of  the  court;  but  a  copy  of  the  judgment  was  filed 
and  made  a  part  of  the  petition.  The  other  facts  are  stated  in 
the  opinion. 

A.  8.  Cunninghani,  for  the  appellant. 

W.  8.  01098,  for  the  appellee,  suggested  delay. 

By  Court,  Hbmphill,  0.  J.  This  is  a  suit  on  a  judgment  ren^ 
dered  in  the  state  of  Mississippi  in  the  year  1847.  The  defenses 
«re  demurrer  to  the  petition,  and,  among  other  matters,  it  was 

61 
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pleaded  that  tbere  was  no  snoh  record;  that  the  judgment  wan 
barred  bj  the  statute  of  limitations  of  this  state;  that  the  court 
rendering  the  judgment  had  no  jurisdiction;  that  the  judgment 
was  obtfldned  bj  fraud  and  collusion;  that  there  was  no  legal 
service  on  the  defendant. 

There  was  judgment  for  plaintiff.  On  appeal  the  defendant 
assigns  error:  1.  In  oyerruling  the  demurrer.  In  support  of 
this  assignment,  it  is  insisted  that  the  petition  is  defective  in  not 
alleging  that  the  dktrict  court  of  Mississippi  had  jurisdiction 
of  the  subject-matter.    . 

This  objection  cannot  be  sustained.  When  a  judgment  of  a 
sister  state  is  produced,  the  presumption  is  that  the  court  in 
which  it  was  rendered  had  jurisdiction  and  authority:  Scoti  v. 
Coleman,  5  Intt.  850  [15  Am.  Dec.  71].  Courts  of  general  juris- 
diction are  presumed  to  have  had  jurisdiction  until  the  contrary 
appears:  Mills  t.  Martin,  19  Johns.  33;  Thomas  t.  Bobinson,  3 
Wend.  267;  Hawley  \.  Cramer,  4  Cow.  717;  Shumway  v.  SfiU' 
man,  6  Wend.  447;  Wheeler  v.  Raymond,  8  Cow.  311;  2  Phill: 
Ey.,  Cowen's  &  Hill's  notes,  108-112.  Prima  facie  the  plaintiff 
would  not  be  required  to  prove  the  jurisdiction  of  the  court, 
being  one  of  general  jurisdiction,  and  he  was  not  bound  to 
allege  any  fact  which  he  was  not  compelled  to  prove. 

It  is  urged,  also,  in  support  of  the  demurriar,  that  the  record 
does  not  show  that  the  court  had  jurisdiction  of  the  defendant 
by  proper  service,  but  shows  the  contrary.  The  writ  was  a  co- 
fias  ad  respondendum,  requiring  the  sheriff  to  take  the  body, 
and  him  safely  keep,  and  bring  his  body  before  the  court,  etc. 
The  return  was  "  executed  personally."  This  is  not  a  very  sat- 
isfactory showing  of  the  mode  in  which  the  writ  was  executed; 
but  prima  facie  it  must  be  presumed  sufficient,  and  in  accordance 
with  the  laws  regulating  the  practice  of  the  forum  in  which  the 
suit  was  prosecuted.  We  are  of  opinion  that  in  this  respect 
also  the  showing  of  the  petition  had  sufficiency  in  law. 

It  will  not  be  necessary  to  examine  in  detail  the  other  errors 
alleged.  The  attempt  to  show  that  the  judgment  was  void  as 
against  the  defendant,  in  consequence  of  his  being  a  citizen  of 
this  state  at  the  commencement  and  throughout  the  proceeding 
in  which  the  judgment  was  obtained,  was  rebutted  by  the  evi- 
dence that  about  the  time  of  the  commencement  of  this  suit  he 
was  absent  from  this  state  and  on  a  visit,  as  said  by  himself,  to 
Mississippi. 

Nor  did  the  statute  of  limitations  of  this  state  operate  as  a 
bar  to  the   judgment.     In  the  case  of  Edrper  v.  IRehcl^  18 
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Tez.  I6I9  it  was  held  that  jadgments  of  a  sbtGr  state  conld  be 
baired  only  by  the  limitation  of  ten  years.  This  rule  in  refer- 
ence to  such  judgments  was  adopted  by  analogy  to  the  proyis- 
ions  barring  domestic  judgments  of  courts  of  record.  In  the 
same  case  it  was  intimated  that  most  probably  the  limitation  of 
four  years  would  apply  to  foreign  judgments,  not  being  those  of 
a  neighboring  state;  such  judgments  being  only  prima  facte  and 
not  conclusiye  evidence  of  debt 

Upon  the  whole,  we  are  of  opinion  that  there  was  no  error, 
and  it  is  ordered  that  the  judgment  be  a£Brmed. 

Judgment  a£Brmed. 

JuDOKXNTs  or  S18TKB  States,  and  Presumptions  Bklatiko  thssxto: 
See  Dotes  to  DoUm  v.  Pearce,  62  Am.  Deo.  158;  Chmn  t.  Howdl^  Id.  791, 
where  other  oaaes  in  this  aeries  are  oollected. 

Statutis  Babbino  Actions  on  Judomxnts  or  Sistkb  States,  if  they 
are  not  broaght  within  a  speoified  period,  may  be  passed:  Napier  v.  Oidiertt 
40  Am.  Dee.  613.  Suits  on  jodgments  of  sister  states  are  not  Indaded  in  the 
■tatate  of  limitations  of  South  Carolina;  therefore  sooh  an  aotion  Is  not  barred 
by  lapse  of  time:  Id. 

The  pkinoifal  case  was  cited  in  ff<mtUm  ▼.  Ihtnn^  13  Tsx.  480^  to  the 
point  that  the  Judgment  of  a  sister  state  is  oonolusive  as  to  rsgnlarity. 


Cook  v.  ThobnhhiL. 

[18  TSZAS,  998.] 

JjnaMwn  nr  One  State  Bstabushinq  Bight  or  PLAnmrF  to  Sub  bt 
Pboorbin  Ami  will  be  held  finAl  and  oonolusive  as  to  that  matter  in  the 
courts  of  a  sister  state. 

Action  on  Judgment  Beoovbbbd  bt  Lunatic  in  One  State,  Suing  by 
Pbocrbin  Ami,  may  be  maintained  in  another  state  by  the  lunatic  suing 
by  the  same  next  friend. 

Judgment  or  State  Coubt  has  Same  Cbedit,  .VAUDmr,  and  Bitect  in 
e^eiy  other  court  in  the  United  States  which  it  had  in  the  state  where 
it  was  pronounced;  and  whatever  pleas  would  be  good  to  a  suit  thereon 
in  such  state,  and  none  others,  may  be  pleaded  in  any  other  court  in  the 
United  States. 

FtBA  THAT  BsTATE  Or  LUNATIC  Who   SuBS    BT    HEB    NeXT    FbIBND   IS  iu 

ohai^  of  a  committee,  by  whom  the  suit  ought  to  be  brought,  if  at  all, 
is  one  in  abatement  not  going  to  the  Jurisdiction  of  the  court,  and  is  bad 
unleas  verified  by  a£Sdavit. 

Ebbob  from  Cblyeston.  This  action  was  brought  by  defend- 
ant in  error,  by  her  next  friend,  Alexander  Tenn^ll,  against 
plaintiff  in  error»  to  recover  two  slayes.  It  api>eared  from  the 
petition^  and  record  of  an  action  in  the  state  of  Mississippi 
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between  the  same  parties^  and  made  a  part  of  the  petition,  that 
the  alaves  were  plaintifiTB  property  about  the  year  1880,  in  the 
state  of  Virginia;  that  plaintiff  then  resided  there,  and  was  a 
lunatic;  that  a  committee  of  her  estate  was  dnlj  appointed;  that 
in  1835  plaintiff's  brother  took  the  shiTes  to  Mississippi,  and 
treated  them  as  his  own;  that  they  were  there,  with  another 
slave,  sold  on  an  execution  against  him  in  1840,  and  purchased 
by  defendant  in  this  suit  for  the  sum  of  one  thousand  six 
hundred  and  forty  dollars;  and  that  the  plaintiff,  by  her  next 
friend,  Elijah  Thomhill  (the  same  as  whose  property  the  slaves 
had  been  sold),  for  whom  Alexander  Tennell  was  afterwards 
substituted,  sued  the  defendant  in  Mississippi,  and  recovered 
judgment  against  him  for  the  slaves  or  for  a  certain  amount,  their 
value,  and  for  the  use  of  the  same  to  the  time  of  the  trial,  in 
1846.  The  action  in  Texas  was  brought  to  recover  the  slaves, 
or  their  value,  together  with  the  amount  adjudged  in  Mississippi 
for  their  use,  and  for  the  value  of  their  use  since  that  time. 
Defendant  put  in  an  unverified  plea  in  abatement,  to  the  effect 
that  plaintiff,  Parthenia  Thomhill,  was  domiciliated  in  Virginia, 
that  her  estate  had  been  at  the  commencement  of  this  suit,  and 

still  was,  in  charge  of  one Boss,  who  had  been  and  yet  was 

the  committee  of  her  estate,  duly  appointed  according  to  law. 
A  general  exception  to  this  plea  was  sustained.  Defendant  also 
pleaded,  in  general  terms,  that  the  Mississippi  judgment  was 
obtained  by  fraud;  and  at  his  request  the  jury  were  instructed 
that  if  said  judgment  was  obtained  by  fraud  of  plaintiff's  next 
friend,  or  Alexander  Tennell,  it  was  void.  Verdict  and  judg- 
ment for  plaintiff. 

W.  Jleaander,  for  the  plaintiff  in  error. 

Janes  and  Bollinger,  for  the  defendant  in  error.  ' 

By  Oourt,  Whxelbb,  J.  The  record  of  the  judgment  re- 
covered in  the  state  of  Mississippi  establishes  the  right  of  the 
plaintiff  to  recover,  hx  the  name  and  capacity  in  which  she  now 
sues.  Her  right  to  sue  by  her  next  friend  was  matter  material 
and  traversable  in  that  suit;  and  as  to  that  matter  the  judgment 
is  final  and  conclusive:  1  Ghreenl.  Ev.,  sees.  528,  548. 

It  cannot  be  pretended  that  the  court  in  Mississippi  had  not 
jurisdiction  to  try  and  determine  the  question  of  the  right  of 
the  plaintiff  to  sue  and  recover  in  the  action  brought  there  by 
her  next  friend;  and  having  jurisdiction  of  the  parties  and  the 
subject-matter,  its  judgment  was  conclusive  of  that  question 
there,  and  is  entitled  to  the  same  effect  when  suit  is  Hought 


Digitized  by  VjOOQIC 


1895.]  Tems  v.  M6D0NAUX  65 

tipon  it  in  this  state:  JUcElmoyU  v.  Cohen,  1^  Pet  812.  A 
judgment  of  a  state  conrt  has  the  same  credit,  talidity,  and 
effect  in  every  other  court  in  the  United  States  which  it  had  in 
the  state  where  it  was  pronounced,  and  whatever  pleas  would 
be  good  to  a  suit  thereon  in  such  state,  and  none  others,  may  be 
pleaded  in  any  other  court  in  the  United  States:  Hampton  v. 
McConnel,  3  Wheat.  234.  If  this  suit  upon  the  judgment  had 
been  brought  in  the  state  of  Mississippi,  it  will  not  be  pretended 
that  the  defendant  could  question  and  bring  again  into  litigation 
the  right  of  the  plaintiff  to  sue.  No  more  can  he  do  so  in  this 
suit.  The  plea  in  abatement,  if  otherwise  admissible  and  sufiS- 
ciunt,  was  bad,  because  not  verified  by  affidavit  It  was  not  a 
plea  to  the  jurisdiction,  nor  did  its  truth  appear  by  the  record: 
Dig.,  art.  690. 

The  transcript  of  the  record  from  the  county  court  of  Fauquier 
county,  Virginia,  was  rightly  excluded,  for  the  reason  that  it 
was  not  pertinent  to  any  issue  which  was  or  could  be  made  in 
the  case. 

There  was  no  evidence  of  any  firaud  practiced  in  obtaining  the 
judgment  sued  on;  and  the  rulings  of  the  court  upon  that  subject 
•re  therefore  wholly  immaterial.    The  judgment  is  affirmed^ 

Judgment  affirmed. 

JUDOJCKNTB  or  8I8TSB  StATB,  AND  Pbesumptioms  Rxlatino  thebkto:  Se« 
notes  to  DoUim  t.  Pecuree^  62  Am.  Dec.  158;  Ounn  v.  HowtU^  Id.  791,  and 
anthorities  there  ooUected:  Seo  also  Rtid  ▼.  Boyd,  ante,  p.  Gl. 

Plxas  in  Sott  on  JuDOMKirT  or  SiSTSB  Statb  are  left  to  be  prescribed  by 
the  states;  the  act  of  congress  of  1790  was  intended  only  to  render  a  jadg- 
ment  oondnsive  of  everything  decided  by  it:  Napier  v.  Oidiere,  40  Am.  Deo. 
613. 

PXBSOVS  UKDEB   LlOAL  DiSABILITUS  OUGHT  TO  SlTB  BT  PbOOHXIX   AmI: 

Tkomaey.Dike^  34  Am.  Dec  690;  ZMi^  t.  Jfoso,  40  Id.  592;  but  these  cases 
rafer  to  infants. 

The  principal  oasx  was  oftbd  in  AUem  t.  PoMtiett;  61  Tex.  169,  to  the 
point  that  the  plea  that  plaintiff  had  become  nof»  compos  meniU  was  in  the 
natnrs  d  a  plea  in  abatement^  and  should  have  been  sworn  to. 


Teas  v.  McDonald. 

[13  TxXAfl,  S49.] 

Iv  AonoN  TO  Sbt  asidb  Shebift's  Sals  on  Ground  op  Fraud,  all  par* 

ties  jmntly  participating  or  implicated  in  the  frand  are  properly  joined. 
PtisoNS  havino  Dippbbbnt  and  Opposite  Interests  to  be  Appboted 

BY  Judgment  may  properly  be  made  parties  defendant  in  a  soit  to  set 

aside  a  sheriff's  sale  for  fraud. 

An.  Dao.  Yoi..  LZY— tf 
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PLACinif  MAT  PbAT  FOR  AlTBRNATIVX  BbUKF  IN  ACTIOX  TO    SST  ASII» 

Shkbivf's  Sals  oir  Qbouic d  or  Fraud.  If  he  fail  in  his  remedy  agiuiist 
porchMer  to  haTe  sale  aet  aaide,  he  may  have  jndgmeot  agaimit  the 
other  defendants  for  damages  sastalned  by  him. 

Causes  or  Exgxption  hot  Assioneo,  and  not  Aftkotino  Foundation 
or  Action,  arb  Waivxd,  where  special  causes  of  exception  have  been 
assigned. 

EviBT  or  Amsndmint  dobs  not  Best  in  Disorrtion  or  Court,  if  the 
amendment  is  proper  in  itself,  and  is  made  in  time. 

In  Making  Amendmknts,  Lbavs  or  Court  is  Asked  for  Purpose  onli 
of  notifying  adverse  party,  and  preventing  surprise. 

PuoNTirr,  IN  Action  to  Set  aside  Sheriff's  Sale  for  Fraud,  has 
Right  to  Propound  Interrogatories  to  either  or  all  of  the  defendants 
touching  any  matters  pertinent  to  the  issues. 

KuLiNOS  OF  Court  below  in  Giving  or  Refusing  Instructions  will  not 
be  revised,  in  the  absence  of  a  full  statement  of  facts. 

Statbment  in  Record,  Certifibd  to  Tear  after  Trial,  and  purporting 
to  contain  only  what  the  judge  **  can  recollect  after  the  lapse  of  so  long 
a  period  of  time,"  is  not  an  authentic  statement  of  facts. 

Court  mat  Refuse  to  Permit  Partt  to  Make  New  Answers  to  In- 
terrogatories propounded  to  him,  where  first  answers  were  stricken 
out  as  not  sufficiently  categorical. 

Sheriff  is  not  Competent  Wftness  for  his  Co-defendants,  on  Joint 
Trial  as  to  All  of  Defendants,  in  action  to  set  aside  sheriff's  sale 
on  ground  of  fraud,  where  the  sheriff  is  made  a  defendant  and  chai^ged 
with  being  a  party  to  such  fraud. 

Sheriff's  Sale  will  not  be  Set  aside,  and  Propertt  Restored  to 
Owner  upon  his  refunding  the  purchase  money,  except  in  those  cases 
where  it  is  Just  and  equitable,  as  between  the  parties,  that  this  rule 
should  be  applied. 

Whbre  Several  Defendants  bavb  Inconsistbnt  Claims,  or  Will  Oc- 
CUPT  Adverse  Positions  towards  Each  Other,  on  the  event  of  plaint- 
iff's recovery,  they  must  frame  their  pleadings,  as  to  each  other,  in 
contemplation  of  such  event,  or  the  court  will  not  interpose  to  adjust 
their  respective  rights. 

Error  from  Walker.  Action  by  William  McDonald  against 
Albert  G.  Teas,  John  Cotton,  and  A.  J.  Stevens.  It  was  alleged 
in  the  petition  that  the  plaintiff  and  Cotton,  having  contracted  a 
joint  debt  with  one  Campbell  for  building  a  saw-mill,  and  plaintiff 
having  paid  his  half  thereof,  judgment  was  i*ecovered  for  the 
balance  against  both  him  and  Cotton,  whereupon  Cotton  prose- 
cuted a  writ  of  error,  and  the  judgment  being  afiirmed  against 
Cotton  and  his  sureties,  execution  was  issued  against  the  plaintiff, 
said  Cotton,  and  said  Cotton's  sureties,  on  the  writ-of-error 
bond;  that  said  Cotton  thereupon  combined  with  the  said  A.  J. 
Stevens,  the  sheriff,  to  defraud  this  plaintiff,  and  to  levy  said 
execution  upon  the  property  of  this  plaintiff,  notwithstanding 
plaintiff  had  paid  his  half  of  the  original  debt»  and  notwith- 
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standing  fhfti  Campbell's  attorney  liad  instraoted  the  sheriff  to 
make  the  money  out  of  the  property  of  said  Ootton;  that  the 
sheriff  accordingly  leyied  the  execution  npon  three  hundred  and 
tweniy  acres  of  land,  which  said  Cotton  pointed  out  as  his  own, 
and  upon  six  hundred  and  twenty-two  acres,  which  said  Cotton 
pointed  out  as  the  property  of  this  plaintiff;  that  at  the  sale,  the 
said  Teas  haying  full  knowledge  of  the  facts  hereinbefore  alleged, 
and  being  privy,  and  consenting  to  the  fraud,  bid  off  the  said 
six  hundred  and  twenty-two  acres  for  the  sum  of  two  hundred 
and  forty  dollars,  but  was  informed  by  the  sheriff,  by  direction 
of  Campbell's  attorney,  that  Cotton  had  no  right  to  point  out 
the  land  of  this  plaintiff,  that  McDonald  had  paid  his  half  of 
the  original  joint  debt,  and  that  he  would  not  surrender  the 
land  without  compulsion,  and  that  Campbell  did  not  require 
him  to  complete  the  purchase  unless  he  chose  to  do  so  with  a 
knowledge  of  the  facts;  that  Cotton  had  bid  off  his  own  land  for 
twenty  dollars;  and  that  the  six  hundred  and  twenty-two  acres 
were  worth  one  thousand  two  hundred  and  foriy-four  dollars. 
Wherefore  he  prayed  that,  by  reason  of  the  irregularity  of  the 
execution,  and  the  fraud  committed  in  the  levy  and  sale,  the 
sale  be  annulled,  or  if  that  should  not  be  deemed  equitable,  that 
plaintiff  have  judgment  ^igainst  the  said  Stevens  and  Cotton  for 
the  aforesaid  value  of  said  land,  and  for  five  hundred  dollars 
damages.  Defendants  answered  sejMtrately:  1.  By  exceptions 
to  the  misjoinder  of  defendants  and  of  causes  of  action;  2.  By 
denying  all  the  allegations  of  the  petition  which  were  not  shown 
to  be  true  by  the  proceedings  and  execution  in  thecase  of  Camp* 
hM  T.  MbDondld  and  CoUan,  Interrogatories  were  propounded 
to  defendant  Stevens,  concerning  the  information  given  to 
defendant  Teas,  as  stated  in  the  above  petition.  The  disposition 
of  the  other  facts  connected  vrith  them  will  be  found  in  the 
opinion.  Defendants  Offered  the  co-defendant  A.  J.  Stevens  as 
a  witness,  but  his  testimony  was  excluded.  Special  issues  were 
submitted  to  the  jury  under  the  direction  of  the  court,  and  their 
verdict  upon  the  same,  the  only  one  in  the  case,  showed :  1.  The 
value  of  the  tract  in  controversy  to  be  as  above  stated;  2.  That 
Cotton  formally  pointed  out  the  land  to  the  sheriff;  3.  That  Teas 
was  informed  of  this  fact  before  he  paid  the  purchase  money;  4. 
That  Teas  was  notified  before  he  paid  the  purchase  money  that 
Gampbell's  attorney  did  not  require  him  to  jmy  it;  5.  That  Cot- 
ton gave  an  indemnifying  bond  to  levy  and  sell  said  land;  6. 
That  McDonald  had  paid  one  half  of  the  original  joint  debt  due 
Oampbell;  7.  That  Cotton  encouraged  Teas  to  purchase  at  the 
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timeof  8al6;  8.  But  tbiit  Cotton  furnished  no  aid  :ta  Teas  in 
procuring  the  money  to  pay  for  said  land;  9.  And  that  Teas  had 
no  notice  that  Cotton  gave  Sterens  ah  indemnifying  bond  to  sell 
it.  The  finding  of  the  jury  vrtis  entered  of  record,  and  judgment 
of  the  court  thereon  reserved  for  furl^her  hearing.  Motion:  for 
new  trial  was  denied.  It  was  agreed  that  the  judge  should  make 
out  and  file  bills  of  exceptions  on  points  reserved  by  the  partiesi 
A  year  afterwards  the  court  decreed  that  the .  sheriff ^s  deed  to 
Teas  **  be  set  aside  and  decreed  to  be  nnll  and  Void,-  for  fraiidi'^ 
At  the  sameterm,astatemeDt  of-iactis  was  prepared  and  certified 
by  the  judge  to  contain  '^all  the  evidence  adduced' on  the  tri&l, 
as  well  as  X  recollect  it,  after  the  Xapse  of  so  long  a  period  6f 
time. "  Plaintiff 's  attorney  did  hot  join  in  making  the  st^ttemeit 
of  facts.  Te^  prosecuted  the  writ  of.  error,  and  after  judgment 
upon  it  iurthe  court  above,  a  rehearing  was  had,  upon  the  ground 
that  the  issues,  as  found  by  the  jury,  did  not  make  out  such  u 
case  of  firaud  against  Teas  as  to  deprive  him',  in  equity  at  least, 
to  be  reimbursed  the  money  which  he  advanced  to  satisfy  the 
judgment  against  McDonald  and  Cotton,  and  that  the  sale 
should  not  be  set  aside  until  this  was  done.  The  other  matters 
appear  from  the  opinion. 

W.  A.  Leigh  and  A.  P.  Wiley,  for  the  plaintiff  in  error. 

A.  P.  Wiley,  for  the  plaintiff  in  error,  on  rehearing. 

K  Toakum,  for  the  defendants  in  error. 

By  Court,  Whkkxb,  J.  It  will  suffice  for  the  disposition  of 
this  case  to  consider  the  errors  assigned,  which  have  been  relied 
on  in  argument  by  counsel  for  the  appellant.  And  first,  it  is 
insisted  that  the  court  erred  in  Overruling  exceptions  to  thei 
original  and  amended  petition.  The  exceptions  taken  were,  that 
there  was  a  misjoinder  of  parties  defendant,  and  of  causes  of 
action  and  inconsistency  and  repugnancy  in  the  prayer  of  the 
petition.  In  neither  respect  do  We  think  the  exceptions  well 
taken.  Although  for  the  purpose  of  setting  aside  the  sale  as 
fraudulent  it  may  not  have  beeu  necessary  to  join  the  defend- 
ants Cotton  and  Stevens,  yet,  as  they  were  charged  with  a  joint- 
partidpancy  in  the  fraud  practiced  upon  the  plaintiff,  and  were 
by  the  averments  of  the  petition  jointly  iniplicated  in  effectu- 
ating the  alleged  fraudulent  sale,  upon  exceptions  to  the  peti- 
tion, they  must  be  held  to  have  been  properly  joined,  on  the 
principle  decided  in  BirdweU  v.  BuUer,  13  Tex.  838.  It  is  no 
objection  to  the  joinder  of  these  defendants  that  they  may  have  ' 
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bad  BO  identify  of  interests  to  be  a£Eected  by  &e  judgment; 
for  in  courts  of  eqoity  persons  having  yery  different  and  opposite 
interests  are  often  made  parties  defendant:  2  Story's  Eq.  Jur., 
sec.  1526. 

It  was  certainly  competent  for  the  plaintiff,  in  stating  his 
cause  of  action,  to  frame  his  petition  with  a  double  aspect,  and 
to  pray  altematiTC  relief,  so  that  in  case  he  failed  to  bring  home 
to  tiie  defendant  Teas  a  sufficient  knowledge  of  and  participancy 
in  the  fraudulent  acts  of  his  co-defendants  to  avoid  the  sale,  he 
might  have  his  recourse  upon  the  other  defendants  for  the 
injujy  he  has  sustained  by  reason  of  their  acts.  If  the  aver- 
ments of  the  plaintiff  w^re  true,  as  upon  exceptions  they  must 
be  taken  to  be^  he  had  his  remedy  to  set  aside  the  sale,  and  for 
damages;  and  it  was  not  necessary  ito  bring  more  suits  than  one 
against  the  same  parties  to  obtain  the  full  measure  of  redress  to 
which  he  was  entitted  for  the  same  injury. 

It  is  objected  to  the  amended  petition  that  it  does  not  appear 
to  have  been  filed  by  leave  of  the  court,  and  that  it  is  not  suffi- 
ciently iq>eeial  in  its  charges  of  fraud.  It  was  not  excepted  to 
on  eittier  of  these  grounds,  but  on  the  sole  ground  of  repug- 
nancy to  the  original  petition;  and  it  is  well  settied  that  where 
special  caused  of  exception  have  been  assigned,  others  not 
assigned  will  be  deemed  to  have  been  waived:  Crayton  v.  Munger, 
9  Tex.  285;  and  for  the  obvious  reason,  that  had  the  objection 
been  taken  at  the  time  of  excepting  it  might  have  been  obviated 
by  amendment.  Besides,  the  right  of  amendment  in  a  proper 
case  is  a  right  which  does  not  rest  in  the  discretion  of  the  court. 
It  IB  subject  only  to  the  qualification  that  it  be  in  itself  proper 
and  be  made  in  time.  And  the  only  sensible  object  there  can 
be  in  obtaining  the  leave  of  the  court  is  to  give  notice  of  the 
amendment  to  the  adverse  party,  in  order  that  it  may  not  operate 
as  a  surprise:  ConneU  v.  Chandler^  11  Id.  249.  Here  the  defenr' 
ants  had  notice  of  the  amendment,  and  excepted  to  it,  and  can- 
not therefore  have  been  surprised  by  it,  or  in  any  way  prejudiced 
by  the  omission  to  obtain  the  leave  of  the  court  to  file  it.  Nor 
is  the  objection  well  founded,  that  it  does  not  allege  with  suffi- 
cient certainty  and  specialty  the  facts  in  which  the  fraud  is 
charged  to  consist.  These  were  stated  in  the  original  petition, 
to  which  it  refers  for  the  specification  of  them,  and  it  was  im- 
neoeesaiy  to  reiterate  them  in  the  amendment.  In  no  point  of 
new  are  the  objections  tenable. 

Again:  it  is  objected  that  the  court  erred  in  overruling  excep- 
tkms  to  the  interrogatories  propounded  to  the  defendant  Stevens, 
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and  in  strildng  out  his  answer  to  the  first  intenogatoxy,  and  in 
refusing  instructionsiMked  by  the  defendant  as  to  the  legal  effect 
of  his  answer.  To  this  it  must  be  answered  that  it  was  the  un- 
doubted right  of  the  plaintiff  to  propound  interrogatories  to 
either  or  all  of  the  defendants  touching  any  matters  pertinent 
to  the  issues.  The  answer  of  the  defendant,  stricken  out,  was 
not  such  as  the  law  required:  Hart's  Dig.,  arts.  736,  737;  but 
was  manifestly  evasive  and  impertinent,  and  was  therefore  very 
properly  stricken  out,  and  the  interrogatoiy  taken  as  confessed 
as  to  the  defendant  Stevens.  But  what  should  be  its  effect  upon 
liis  co-defendants  was  a  different  question.  And  upon  this  ques- 
tion we  cannot  revise  the  rulings  of  the  court  complained  of,  in 
refusing  instructions  asked  by  the  defendants,  for  the  reason 
that  there  is  no  properly  authenticated  statement  of  facts;  and 
consequently,  we  cannot  know  what  effect  or  influence,  if  any, 
these  rulings  had  upon  the  finding  of  the  jury.  It  is  well  set- 
tled that  in  the  absence  of  a  statement  of  all  the  facts,  this  court 
cannot  revise  the  rulings  of  the  court  below  in  giving  or  refus- 
ing instructions:  Armstrong  v.  Lipscomb,  11  Tex.  649.  It  is  evi- 
dent that  the  statement  in  the  record  cannot  be  received  as  an 
authentic  statement  of  facts,  for  two  reasons:  it  was  not  made 
out  and  certified  to  by  the  judge  until  a  year  after  the  trial,  and 
the  certificate  does  not  purport  that  it  certainly  contains  all  the 
evidence  adduced  in  the  case,  but  only  that  it  is  all  that  the  judgv 
can  recollect  **  after  the  lapse  of  so  long  a  period  of  time." 

There  was  no  error  in  refusing  to  permit  the  defendant  Ste- 
vens to  amend  his  answer  which  had  been  stricken  out,  or  after- 
wards to  testify  in  the  case  to  exculpate  himself  and  his  co-de- 
fendants. It  would  be  of  dangerous  consequence  to  the  rights 
of  honest  litigants  to  permit  amended  afterthought  swearing 
under  such  circimistances..  The  court  rested  its  judgment  on 
ibe  sole  ground  of  the  fraud  practiced  upon  the  plaintiff  in 
affecting  the  sale  of  his  land  by  the  parties  under  the  circum- 
stances of  the  case.  And  on  that  ground  we  think  the  judg- 
ment ought  to  be  affirmed.  The  verdict  conclusively  establishes 
that  Teas  was  apprised  (among  other  matters  calculated  to  put 
him  upon  inquiry)  that  the  defendant  in  execution,  the  present 
plaintiff,  objected  to  the  sale,  and  that  the  plaintiff  in  execution 
did  not  require  him  to  complete  the  purchase.  He  is  presumed 
to  have  been  aware  of  the  value  of  the  land,  and  he  must  have 
known  that  he  was  purchasing  for  a  price  which  no  man  in  hia 
senses  would  be  willing  to  accept,  and  for  which  no  honest  and 
fair  mail  would  take  another's  properly  vnthout  his  consent 


Digitized  by  VjOOQIC 


1855.]  Teas  v.  McDonald.  71 

He  knew,  at  least,  that  it  was  a  most  inequitable,  if  he  did  not 
ako  know  that  it  was  a  most  iniquitous,  bargain,  and  that  it  was 
objected  to  as  improper;  and  if  he  was  not  fully  apprised  of  the 
unjust,  oppressive,  and  fraudulent  conduct  of  his  co-defendant 
Cotton,  he  at  least  was  apprised  of  enough  to  have  put  bim 
upon  inquiry,  and  the  sources  of  information  appear  to  have 
been  at  hand.  As  an  honest  and  fair  man,  he  should  have  made 
Inquiry;  and  if  he  would  not,  and  therefore  was  not  apprised  of 
all  the  facts — as  there  is  little  reason  to  doubt  he  was — ^it  was 
his  own  fault,  and  he  must  suffer  the  consequences  of  the 
annulling  of  the  fraudulent  and  oppressive  bargain,  which, 
though  cautioned,  he  persisted  in  consummating  and  seeks  to 
uphold. 
The  judgment  is  a£Brmed. 

Application  was  made  by  counsel  for  the  plaintiff  in  error  for 
a  reconsideration  and  rehearing,  but  tlie  same  was  refused,  and 
the  following  opinion  rendered: 

Wheelbb,  J.  We  have  attentively  considered  the  application 
for  a  rehearing,  but  see  no  reason  to  award  it.  It  is,  in  general, 
true  that  a  court  of  equity  will  not  set  aside  a  sale  and  restore 
the  property  to  the  owner  without  requiring  him  to  refund  the 
purchase  money  which  he  has  received:  Howatrd  v.  North,  5  Tex. 
290  [51  Am.  Dec.  769];  Hatch  v.  Garta,  7. Id.  60;  Hunt  v.  Tur- 
ner, 9  Id.  385  [60  Am.  Dec.  167].  And  this  upon  the  piindple 
that  he  who  seeks  equity  must  do  equity.  Whether  fraud  id 
the  purchaser  will  in  any  case  constitute  an  exception  to  the 
rule,  it  is  not  necessary  in  this  case  to  inquire;  for  the  rule  is 
only  applicable  in  those  cases  where  it  is  just  and  equitable  ai^ 
between  i)arties  that  it  should  be  applied.  And  where  the 
property  of  a  judgment  debtor  is  sold,  and  the  price  applied  in 
payment  of  his  debt,  if  he  would  set  aside  the  sale  and  be  res' 
stored  to  the  possession  of  his  property,  the  law  deems  it  just 
and  equitable  that  he  should  refund  the  purchase  money  whiek 
he  has  received.  But  in  this  case  if  Teas,  the  purchaser  of  tba 
property,  was  chargeable  with  notice  of  the  facts,  as  we  think 
he  was,  he  is  to  be  deemed  to  have  purchased  with  a  knowledge 
of  the  fact  that  the  judgment  debtor,  whose  property  he  pur- 
chased, though  legally  liable  to  the  plaintiff  in  execution,  yet, 
as  between  him  and  his  co-defendant  Cotton,  was  not  equitably 
liable;  for  that  he  had  paid  his  proportion  of  the  debt,  and 
really  owed  nothing;  and  that  his  co-defendant  Cotton,  who 
pointed  out  the  property,  was  the  sole  debtor,  out  of  whose 
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property  ihe  debt  should  have  been  collected;  and  that  he  was 
held  so  liable  by  the  plaintiff  in  execution,  who  did  not  desire 
the  property  of  the  plaintiff  in  this  suit  to  be  sold  in  satisfac- 
tion of  his  judgment.  After  bidding  off  the  property,  Teas 
was  apprised  that  the  plaintiff  in  execution  did  not  require  him 
to  pay  the  money.  It  was  really  and  equitably  the  debt  of  his 
co-defendant  Cotton,  at  whose  instigation  he  made  the  purchase, 
and  in  whose  fraudulent  conduct  he  became  implicated,  which 
the  purchase  money  paid  by  Teas  went  to  extinguish;  and  in 
equity  and  justice  he  should  look  to  Cotton,  and  not  to  the 
plaintiff  in  this  suit,  to  refund  it.  It  was  not  equitable  or  just 
to  this  plaintiff  to  purchase  his  property  in  satisfaction  of  the 
debt  of  another;  and  it  would  not  be  just  or  equitable  to  re- 
quire him  to  refund  money  which  he  did  not  receive,  but  which 
was  paid  for  the  benefit  of  another.  But  it  is  said  that  Cotton, 
who  was  principally  in  fault,  and  not  Teas,  should  be  the  suf- 
ferer. But  Teas  permitted  himself  to  become  the  instrument  of 
Cotton  in  perpetrating  the  wrong  done  the  plaintiff.  It  was  not 
the  duty  of  the  plaintiff  to  ask  an  adjustment  of  their  respect- 
ire  rights.  Nor  could  the  court  interpose  for  that  purpose 
unless  they  had  so  framed  their  pleadings  as  to  render  such  an 
interposition  proper.  If,  when  sued  for  the  restoration  of  the 
property,  Tead  had  manifested  a  willingness  to  do  justice,  and 
had  asked  equity  of  his  co-defendant  Cotton,  his  claims  to  re- 
lief might  hare  been  considered.  But  having  adopted  a  differ- 
ent course,  and  occupied  the  same  position  in  his  defense  as  his 
co-defendant,  he  cannot  now  claim  the  advantage  of  an  incon- 
sistent position.  And  to  require  the  plaintiff  to  make  restitu- 
tion to  him  would  be  to  enable  the  defendants  to  avail  them- 
selves of  the  amicable  position  they  assumed  upon  the  record^ 
to  impute  to  themselves,  for  their  own  advantage,  the  fraud 
practiced  upon  the  plaintiff.  They  severed  in  their  answers,  it 
is  true,  but  they  urged  substantially  the  same  defenses,  and 
seemed  to  have  been  actuated  by  a  common  purpose,  the  defeat 
of  the  plaintiff's  just  rights.  And  they  must  be  held  to  all  the 
consequences  of  the  character  and  attitude  which  they  have 
assumed  upon  the  record. 
Judgment  affirmed. 

JoumxB  or  Causbs  and  PAsmES. — ^Unoonnected  parfeie*  may  unite  in  a 
knit  if  there  ia  one  oonneoted  interest  among  them  all  oentering  in  the  point 
!n  issue  in  the  case;  but  a  bill  filed  against  several  persons,  oonoeming  distinct 
things  or  acts,  is  demurrable.  A  bill  against  several  persons  must  relate  to 
mattsta  of  the  same  nature  and  having  a  connection  with  one  another,  and  all 


Digitized  by  VjOOQIC 


1866.]  imLUEB  V,  Alexander.  73 

of  the  defendaifcii  miut  be  more  or  leas  oonoemed,  though  their  rights  in 
respect  to  the  general  subject  of  the  cause  may  be  distinct:  FeUow8  v.  JFeliowe, 
15  Am.  Dec  412,  and  note  thereto  427,  on  joinder  of  defendants  in  eqtiity. 
Parties  having  distinct  and  separate  rights  will  not  be  compelled  to  litigate 
them  in  a  single  suit:  Merrill  v.  Lake,  47  Id.  377.  All  persons  immediately 
interested,  or  who  may  be  benefited  or  injured  by  the  decree,  should  be  made 
parties  to  a  suit;  and  when  this  is  the  case,  the  court  will  go  on  and  try  the 
cause,  even  though  it  appear  that  persons  having  more  remote  interests  are 
not  represented:  Bofil  v.  Fisher,  55  Id.  627;  New  London  Bank  v.  Lee,  27 
Id.  713;  Beardsley  v.  Knighi,  33  Id.  193;  Howell  v.  Harvey,  39  Id.  376. 

As  TO  WHEN  Sheriff's  Sals  will  be  Set  aside  fob  Insitfficienot  of 
Consideration,  see  ParUow  v.  Lane,  39  Am.  Dec.  473;  Ingram  v.  Belk,  47 
Id.  591;  Coleman  v.  Bank  of  Hamburg,  49  Id.  671;  Oreenup  v.  Stoker,  Id.  474; 
Sprool  ▼.  Beed,  56  Id.  549;  Allen  v.  Cole,  59  Id.  416. 

As  TO  Proper  Mode  of  Presenting  to  Appellate  Court  Any  Sup- 
posed Error  of  the  court  below  in  admitting  facts  and  circumstances  upon 
whieh  judgment  was  pronomioed,  see  Vaaa  v.  CommonweaUh,  24  Am.  Deo. 
695;  EUicoU  v.  dfartm,  61  Id.  327. 

Admissibilitt  of  Evidenob  not-  Objected  to  on  Trial  will  not  bi 
Considered  on  Appeal:  Burke  v.  AUen^  61  Am.  Dec.  642,  and  cases  there 
cited. 

Bill  of  Exceptions  not  Showing  Instructions  were  Relevant  or 
Ibrelxtant  will  not  be  Revised  by  Appellate  Court:  FUzhugh*$  Es^r 
V.  Fitxhrngh^  62  Am.  Dec  653,  and  oases  cited  in  note  to  the  same  658. 

Amendments:  See  note  to  Newman  v*  Foster,  34  Am.  Dec.  105;  Slevemon 
▼.  Mudgett,  Id.  155,  and  extended  note  thereto  158,  containing  an  exhaustive 
treatment  of  the  subject;  note  to  PvrceiU  ▼.  MeFarland,  35  Id.  735;  note  to 
ChartwrigJU  v.  Chabert,  49  Id.  747;  Cook  v.  i^peort,  56  Id.  348. 

Prater  for  Relief,  incompatible  with  the  allegations  and  pnrpose-of  a 
bin,  may  be  regarded  as  surplusage:  Murdoeife  Caae^  20  Am.  Deo.  381.  A 
plaintiff  will  not  be  denied  relief  merely  because  he  is  mistaken  as  to  the  relief, 
specially  prayed  for;  but  if  the  bill  also  contains  a  general  prayer  for  relief, 
he  will  be  reeved  according  to  the  facts  of  his  case:  Note  to  ColUm  v.  i^ost, 
22  Id.  662.  Alternative  prayer  is  proper  in  a  bill  framed  with  a  double  as- 
pect: Id.  648.  Prayer  for  rdief  need  not  be  looked  to  for  grounds  of  action: 
Fridgmy.  Strickland,  58 Id.  124. 

The  principal  case  was  cttid  in  Harrington  v.  Moore,  21  Tex.  550,  to 
the  point  that  where  defendants  occupy  a  friendly  attitude  upon  the  record, 
and  espouse  the  cause  and  urge  the  defense  of  each  other,  though  answering 
•epaimtely,  the  oonrt  will  not  interpose  between  them,  unless  such  interpoei- 
tion  is  raqnired  by  the  tnnaaotioos  out  of  which  the  soit  arose. 


MtTiTjEB  t;.  Alexander. 

[IS  Tbus,  487.) 
Simuff^s  Died  Incomplste  from  Wanting  Seal  is,  if  aooompanied  by  a 

soffident  return  upon  the  execution,  evidence  of  the  sale  of  land  under 

the  exaenti<m,  and  of  a  purchase  by  plaintiff. 
MflRAU  or  Lett  mat  be  Amended  and  Ck>RaBOTED  bt  Sheriff  befobi 

RjBmOl  HfW  SlBUUTlON. 
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Lett  kud  vot  bb  Sepa&atblt  Siovxd.  An  offiokl  tigiiAtiire  to  the  ra- 
turn  of  which  the  levy  is  a  part  is  snflicient. 

Dxptmr  SHiEifv's  Siovatuui  to  Rktubv,  Followxd  bt  his  Pxopbb  Ov* 
noiAL  Dbsioiiation,  is  SuvFidBNT,  without  the  high  •heriff'a  name,  at 
he  is  an  ofBloer  known  to  the  law. 

Altxbations  in  Levy  will,  in  Collateral  Pbooeedinqs  aiteb  Sale, 
BE  PBBaaMED  to  be  the  oorreotion  of  mistakes;  and  in  the  absence  of  ev- 
idence to  the  contrary,  these  corrections,  if  without  date,  will  be  pre* 
snmed  to  have  been  made  before  the  rotom  of  the  execution. 

GoBBBonoKS  OF  ENTRIES  Made  TO  EviDENCB  Offioial  Aots  are  admitted 
in  every  day's  practice;  but  these  cases  roust  be  distinguished  from  those 
concerning  the  alteration  of  a  private  instrument  by  a  party  to  it. 

Ibrboularities  nc  Levt,  Advbbtisements,  Bra,  mat  be  Waitbd  bt 
Detendamt  in  Exbootiob,  bbtorb  Sale,  l^  his  express  act 

Ibrboulabitibs  in  Shebuv's  Sale  mat  be  Cured  by  execution  defend- 
ant's prior  express  written  authority  to  sell  land  previously  levied  on 
and  advertised  for  sale,  without  apprsisement.  So  a  parol  authority  by 
the  defendant  in  execution  to  the  dieriff  to  sell  designated  lands,  though 
the  sale  would  not  have  been  otherwiM  regular,  will  cure  the  irregularity. 

Bbbob  from  Colorado.  Trespass  to  try  title.  Action  by 
plaintiff  in  error  against  defendants  in  error.  Both  jMurties 
daimed  under  Ira  B.  Lewis.  Plaintiff  introduced  in  eridence 
the  docket  title  of  a  judgment  in  the  district  court  of  Colorado 
county  against  said  Lewis,  dated  September  6, 1843,  and  an  ex- 
ecution issued  thereon  on  May  8, 1844,  to  sell  without  appraise- 
ment. In  connection  therewith  he  then  offered  the  sheriff's  re- 
turn, the  sheriff's  deed,  and  a  letter  from  Ira  B.  Lewis.  The 
following  return  was  indorsed  on  the  execution:  **  Beoeired  the 
tenth  day  of  May,  1844.  Merritt  Hutchins,  deputy.  By  virtue 
of  the  within  execution,  I  have  levied  on  fourteen  labors  off  of 
the  Gilleland  league  of  land,  or  so  much  of  said  tract  as  will 
satisfy  the  within  execution,  commencing  at  the  north-west  cor- 
ner. May  the  10th  day,  1844.  B.  H.  Tobin,  sheriff  C.  C.  By 
Merritt  Hutchins,  deputy.  Tract  to  be  offered  to  commence  at 
north-east  comer  thereof.  M.  Hutchins,  deputy-sheriff  C.  C. 
Purchased  by  Kidder  Walker,  agent  for  John  F.  Miller,  at 
tweniy-five  cents  per  acre.  Satisfied  in  full.  August  the  9ih 
day,  1844.  B.  H.  Tobin,  sheriff  C.  C.  By  Merritt  Hutchins, 
deputy- sheriff  C.  C."  That  part  of  the  return  reading  as  fol- 
lows: "  Tract  to  be  offered,  to  commence  at  north-east  comer 
thereof,"  the  sheriff's  deed,  and  the  letter  from  Lewis,  were  ex- 
cluded. The  sheriff's  deed  was  dated  August  7, 1844,  and  was 
recorded  September  10, 1844.  It  was  for  six  hundred  and  forty 
acres,  and  purported  to  be  under  the  hand  and  seal  of  the  sher- 
iff, using  a  scroll  for  the  seal;  but  no  scroll  was  made.    It  re« 
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cited  that  the  land  had  been  adYertised  according  to  Iaw«  and 
purchased  hj  MiUer^  the  grantee,  but  did  not  say  when  adver- 
tised or  sold.  Lewis's  letter  ran  as  follows:  **  [Style  of  the  ex- 
ecution.] To  E.  Walker,  attorney  for  plaintiff.  Dear  Sir — In 
consideration  of  you  having  granted  my  request  to  postpone  the 
sale  of  my  land,  advertised  for  the  first  Tuesday  of  this  month, 
to  satisfy  the  above  cause,  I  hereby  rectify  [so  in  the  transcript] 
the  levy  as  made;  I  do  hereby  waive  all  legal  exceptions  to  the 
proceedings  had  on  said  execution,  and  do  grant  the  privilege 
of  the  sale  of  said  land  so  levied  upon  as  aforesaid  under  said 
execution,  on  the  first  Tuesday  of  August  next,  without  ap- 
praisement or  advertisement,  if  you  think  proper,  and  I  should 
not  pay  the  plaintiff's  claim  on  or  before  that  time.  Columbus. 
June  5, 1844.  I.  B.  Lewis."  The  following  indorsement  was 
on  the  execution:  '*  The  sheriff  is  hereby  ordered  to  suspend  the 
sale  of  the  within  property  until  first  Tuesday  in  August  next. 
E.  Walker,  attorney  for  plaintiff."  It  was  alleged  in  the  peti- 
tion that,  at  the  time  of  the  levy,  Lewis  owned  thirteen  and  one 
sixth  labors  of  the  Oilleland  league,  taken  off  the  west  side  of 
aaid  league.    Verdict  and  judgment  for  defendants. 

O.  W.  8mUh  and  Jones^  and  BaUinger  and  Jones,  for  the  plaintiff 
in  error. 

Edrris  and  Pease,  for  the  defendants  in  error.    . 

By  Court,  Wheelbb,  J.  There  can  be  no  question  that  the 
sheriff's  deed,  though  incomplete,  wanting  a  seal,  and  the  return 
upon  the  execution  eyidenced  a  sale  of  the  land  under  the  execu- 
tion, and  a  purchase  by  the  plaintiff.  But  the  former  and  a  part 
of  the  entry  of  the  levy  were  excluded  on  account  of  the  apparent 
repugnancy  in  the  entry  of  the  levy.  And  the  question  is, 
whether  they,  were  rightly  excluded.  The  first  entry  of  the  levy 
upon  the  execution  showed  a  le^y  upon  the  north-west  comer  of 
the  league.  But  the  entry  immediately  below,  evidentiy  made 
afterwards,  stated  that  it  was  the  north-east  comer  that  was  to 
be  sold;  and  the  instrument  delivered  by  the  sheriff  to  the  pur- 
chaser as  a  conveyance  evidenced  a  sale  of  the  north-east  comer. 
It  was  the  right  of  the  officer  to  amend  and  correct  his  entry  of 
the  levy.  But  it  is  objected  that  the  last  entry  is  in  a  different 
handwriting,  with  different  ink,  and  is  without  date.  The  signa- 
ture to  the  entry  appears  to  be  in  the  same  handwriting  as  that 
which  precedes  it.  The  difference  in  the  ink  renders  it  probable 
merely  that  it  was  made  at  a  different  time ;  and  it  is  evident  from 
the  manner  of  the  entry  that  it  was  made  subsequent  to  the  first 
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dntry,  as  it  is  natural  to  suppose  it  would  be  if  intended  as  an 
amendment  of  it.  There  is,  therefore,  nothing  of  a  suspicious 
character  in  these  circumstances.  But  the  entry  is  without  date. 
If  an  amendment  merely  of  the  previous  entiy,  as  it  appears  to 
have  been,  it  was  not  necessary  that  it  should  have  been  dated. 
In  the  case  of  Howard  v.  NoHh,  6  Tex.  290  [61  Am.  Dec.  769],  it 
was  said  the  act  of  1842  '*  does  not  direct  tiie  manner  in  which 
the  return  of  the  officer  shall  be  made,  or  what  facts  shall  be 
stated,"  and  it  was  held  that  the  le^y  need  not  be  separately 
signed.  It  was  sufficient  that  the  return  of  which  it  was  a  part 
was  signed  by  the  officer.  "  Nor  does  the  statute,"  it  was  said, 
'*  impose  upon  the  purchaser  the  necessity  of  proving  by  the  re- 
turn in  writing,  or  by  parol  evidence,  that  the  officer  has  not  devi« 
ated  in  his  acts  from  the  mode  prescribed  by  the  statute  for  the 
execution  of  his  authority : "  Id.  307.  The  entry  in  question  was 
the  act  of  a  public  officer  in  the  performance  of  his  duty,  and 
the  presumption,  until  the  contrary  appears,,  must  be  that  it  was 
made  in  proper  time.  To  require  Ihe  plaintiff  to  prove  that  it  was 
so  made  would  be  to  require  him  to  prove  that  the  officer  had  not 
deviated  from  the  line  of  his  duty,  which  the  law  presumes^ 
without  proof.  And  to  reject  this  portion  of  the  return  on  the 
assumption  that  it  was  an  interpolation  made  after  the  advertise- 
ment of  a  different  part  of  the  league,  and  the  date  of  the  letter 
of  the  defendant  in  execution  recognizing  the  levy  and  giving 
his  assent  to  the  sale  of  the  land  previously  advertised  for  sale, 
would  be  to  suppose  the  officer  to  have  been  guilty  of  a  gross 
fraud  upon  the  defendant  in  execution;  and  this,  too,  when  the 
fairness  of  his  conduct  in  the  levy  and  sale  had  not  been  im- 
peached. If  fraud  will  not  be  presumed^  but  must  be  proved 
even  to  affect  a  party  whose  interest  would  be  promoted  by  it, 
much  less  will  it  be  prestuned  of  the  acts  of  a  public  officer  who 
had  no  interest  to  subserve  by  a  departure  from  the  line  of  his 
duty. 

It  is  material  to  observe  that,  though  the  defendants  had 
pleaded  specially  their  grounds  of  defense  to  the  action,  there 
was  no  averment  in  the  answer  in  any  manner  impeaching  the 
plaintiff's  title  for  fraud  or  otherwise;  nor  was  it  impeached  by 
any  attempt  or  offer  to  prove  that  the  levy,  advertisement,  and 
sale  were  not  consistent,  open,  and  fair  in  every  particular. 
Had  the  plaintiff's  title  been  impeached  as  ;fraudulent  in  these 
particulars,  and  had  there  been  evidence  tending  to  cast  sus-- 
pidon  upon  it,  explanation  might  have  been  required.  Some 
evtdenoe  might  have  been  required  to  prove  that  the  land  sold 
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was  the  aame  uiinijd  to  in  the  letter  of  the  defendant  in  execu- 
tion as  having  been  advertised  for  sale.  But  there  wad  nothing 
in  the  pleadingferto  apprise  the  plaintijQT  of  the  necessity  of  com- 
ing prepared  with  such  evidence,  and  nothing  in  the  prbof  to 
cast  suspicion  on  the  fairness  of  the  sale.  And  the  meree^mis- 
sion  of  a  date  to  an  amendment  of  the  entry  of  the  levy,  which 
there  was  no  reason  to  suppose  was  not  made  in  proper  time, 
was  not  sufficient  to  warrant  its  rejection  on  the  assumption  that 
it  was  fraudulently  made.  If  a  fraud  had  been  intended,  it  is 
not  unlikely  that  an  alteration  would  have  been  made  in  the  first 
entry  by  obliterating  the  evidence  of  the  levy,  if  in  truth  it  was 
upon  different  land  from  that  sold.  But  the  execution  with  its 
indorsements  had  been  matter  of  record  in  the  county  for  years. 
The  fairness  of  the  sale  had  never  been  questioned  by  motion  to 
qoash  the  return  upon  the  execution,  or  otherwise.  It  had  in  no 
way  been  impeached.  And  we  think  the  objection  to  the  return 
first  raised  upon  the  trial  should  not  have  been  favorably  enter- 
tained.  It  is  a  very  different  case  from  the  alteration  of  a  pri- 
vate instrument  by  a  party  to  it. 

If,  on  the  production  of  such  an  instrument,  it  appears  to 
have  been- altered,  it  is  incumbent  on  the  parfy  offering  it  in  evi- 
dence to  explain  this  appearance.  For  the  instmment  is  sup- 
posed to  have  been  intended  to  express  the  agreement  of  the 
parties,  solemnly  adopted  as  such,  and  attested  by  the  signature 
of  the  party  engaging  to  perform  it.  Any  alteration,  therefore, 
which  makes  it  speak  a  language  different,  in  effect,  from  that 
which  it  originally  spoke  deskoys  its  identity  and  its  legal  virtue, 
for  it  is  no  longer  the  agreement  which  the  party  undertook  to 
perform. 

An  agreement,  to  be  binding,  must  have  the  assent  of  both 
the  contracting  parties;  and  consequently,  cannot  have  legal 
validity  if  altered  by  one  party  without  the  concurrence  of  the 
other.  Hence,  every  alteration  on  the  face  of  the  instrument 
which  evidences  the  agreement  renders  it  suspicious;  and  this 
suspicion  the  party  claiming  under  it  is  ordinarily  held*  bound 
to  remove:  1  Greenl.  Ev.,  sees.  564, 5G8.  It  was  probably  upon 
this  principle  that  the  evidence  in  this  case  was  excluded;  not 
adverting  to  the  distinction  between  the  alteration  of  a  private 
instrument  by  one  of  the  parties  to  it  and  the  alteration  by  a 
sheriff,  or  other  officer,  of  his  entries  made  to  evidence  his 
official  acts,  which  it  is  every  day's  practice  to  admit,  by  way  of 
amendment  of  his  letoms,  and  which  cast  no  suspicion  upon 
the  bdmesB  and  tmttifalnees  of  the  returns  themselves. 
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It  is  furttier  objected  to  the  entry  in  qneetion,  tbat  it  was  not 
signed  oiBoially;  that  is,  that  the  deputy  did  not  sign  the  name 
of  his  principal.  It  was  signed  by  the  same  o£Bcer,  as  deputy 
sheriff,  who  made  the  sale,  and  who  signed  the  return  officially. 
He  was  an  officer  known  to  the  law:  1  Stats.  Republic,  131,  sees. 
6,  D,  et  seq.,  act  of  December  20,  1836;  and  it  was  not  indis- 
pensable to  the  validity  of  his  official  acts  that  they  should  be 
attested  in  the  name  of  the  sheriff.  Where  the  office  of  deputy 
sheriff  is  recognized  by  the  statute,  it  has  been  held  that  their 
acts  should  be  certified  in  their  own  name,  and  not  in  that  of 
the  sheriff:  Eastman  t.  Curiis,  4yt.  616.  There  was  no  statute, 
as  there  is  in  some  of  the  states.  White  y.  Johnson,  1  Wash.  (Va.) 
169,  requiring  the  deputy  to  add  the  name  of  his  principal;  and 
the  signing  of  his  own  name,  with  the  addition  of  his  proper 
official  designation,  was  sufficient.  Besides,  as  we  hare  seen,  it 
was  not  necessaiy  that  the  levy  should  have  been  separately 
signed  by  the  officer.  It  was  sufficient  that  the  return  was 
signed  officially:  Howard  t.  North,  5  Tex.  307  [5  Am.  Dec.  769]. 

It  is  not  necessary  to  discuss  the  other  objections  urged  to  the 
regularity  of  the  sale.  The  letter  offered  in  evidence,  admitted 
to  hare  been  written  by  defendant  in  execution,  contained  an 
express  authority  to  sell  the  land  preyiously  levied  on  and  ad- 
vertised for  sale,  without  appraisement  And  this  was  sufficient 
to  cure  the  alleged  irregularity  of  the  sale.  A  parol  authority 
by  the  defendant  in  execution  to  the  sheriff,  to  sell  designated 
lands,  though  the  sale  would  not  have  been  otherwise  regular, 
will  cure  the  irregularity:  WUUamson  v.  Logan,  1  B.  Mon.  237. 
We  are  of  opinion  that  the  court  erred  in  excluding  the 
proposed  evidence,  and  that  the  judgment  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 

Amsnbmbiit  or  Bstubns  to  Writs:  See  ezhansiiye  note  to  lialom  v. 
Samuel,  13  Am.  Dec.  173,  and  cues  cited  in  note  to  L^ewar  t.  Spenee,  30  Id. 
247.  Amendments  to  exeontione:  See  Doe  v.  JtM,  29  Id.  36S,  and  cases  cited 
in  note  to  same  372. 

Effxot  or  Rktokn  Sionxd  bt  Dbputt  and  Betubk  vot  Sionxd:  See 
note  to  Dewar  ▼.  Spenee,  30  Am.  Dec.  247. 

Lkvt  nbxd  not  be  Signed,  if  return  is  duly  signed  by  sheriff,  for  the 
levy  constitutes  but  a  portion  of  sheriff's  return:  Howard  ▼.  North,  61  Am. 
Dec.  760. 

Tex  PB2NCIPAL  CA8S  WAS  oiTBD  in  Coffee  v.  SUvan,  15  Tex.  359,  to  th/« 
point  that  the  levy,  or  memorandum,  upon  the  execution  ought  to  contain 
ioffioient  certainty  of  description  to  show  on  what  the  levy  was  made,  espe* 
daUy  where  the  sheriff's  deed  cannot  be  produced  or  proved,  or  was  not  duly 
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•xeeatod;  in  Alemtmitr  t.  ifUtar,  18  Id.  807,  that  defendant**  noUoe  of  lerj 
is  prima  fade  legal  and  valid;  in  Oravana  r,  Wilson,  35  Id.  57»  that  mistake 
of  officer*  in  estimating  the  qnantity  levied  on,  should  not  preclnde  him  nor 
the  jndgment  oreditor  from  explaining  the  mistake,  and  if  snch  mistake  is 
itisfactorily  eiqplained,  neither  the  officer  nor  the  judgment  creditor  should 
be  bound  by  it;  in  WiUon  v.  SmUh,  50  Id.  370,  that  a  certain  state  of  facts 
May  be  sufficient  to  show  a  waiver  of  any  irregularities  in  the  levy  or  sale; 
imArHoidr.8eoti,991d.  370,  and  DavU  v.  BcudUn^  50  Id.  286,  that  the  signa- 
ture of  deputy  sheriff,  if  he  states  the  county  in  which  he  acts  as  deputy,  is 
sufficient  on  levy  and  deed  and  process;  and  in  State  v.  BrookBt  ^  Id.  68,  that 
the  deputy  sheriff  is  recognised  as  an  officer  known  to  the  law,  and  that  he  is 
authoriaed  to  ooQeet  taxes  due  the  government. 


BuBNLET  V.  Cook. 

[IS  TBEAS.  588.] 
IlUUjranOH  MAT  BB  OBA3ITXD  TO  RXSIBAISI  COMIII88IOM  OF  AOT  AMQVXT* 

nro  TO  Tbispabs,  though  committed  under  an  adverse  claim  of  title, 
where  the  trespass  goes  to  the  destruction  of  the  inheritance,  or  where 
the  injury  is  remediless,  or  not  susceptible  of  pecuniary  computation  and 
compensation. 
IxjuvonovB,  or  Cabis  of  Tubpabs,  wxbb  vot  Gkantbd  uitbbb  Ahovbbt 
D0CTBINB8  OF  Coubt  of  Chanoebt.  Ftoties  were  left  to  their  legal 
remedy;  but  the  more  liberal  praotioe  now  prevails  of  allowing  them 
where  the  trespass  presents  a  case  of  destruction  or  irreparable  mis* 
chief. 

STBOIAL  iMJUBOnOM  WILL  NOT  BB  IXUBOLVBD    OF  COUBSB    UPON  FlUNO  OF 

Abbwbb  Dbntino  Plaintiff's  Wholb  Oabb.  The  answer  must  posi- 
tively deny  the  material  facts  constituting  plaintiff's  tiUe  to  equitable 
relief;  its  denials  must  be  groufuied  upon  personal  knowledge  of  the 
laeta;  and  its  statements  must  be  matters  of  fact,  and  not  of  law,  which 
defendant  had  the  means  of  knowing  to  be'  true,  and  they  must  be  at 
least  credible. 
IicjVNonoN  WILL  NOT  BB  Ddsolvbd  ON  FnjNd  OF  Dbfbndant^i  Answbb 
Admrtino  Plaintiff^  Equitt,  but  setting  up  new  matter  in  avoid- 


Ca8b  whbrb  Pbtition  Contains  Avbbmbnts  Suffioibnt  to  Maintain 
Action  of  Tbespass  to  Tbt  Tttlb,  but  has  No  Indobsbmbnt  to  Tbt 

TiTLB,   SHOULD  BB  BbTAINBD,  AND  NOT  DISMI88BD  upou  dissolution  of 

injunction  which  petition  was  specially  framed  to  obtain,  and  which  con- 
tained no  other  special  prayer,  but  a  prayer  for  general  relief  only;  and 
this,  although  there  might  have  been  no  ground  for  an  injunction. 

BaOOBD  NBBD   NOT  ShOW  PlAINTIFF'8  D18IBB  FOB   OrHBB   THAN  GbNBBAL 

Rblibf,  whbbb  Such  Rbuxf  only  is  Pbatbd  fob,  in  case  where 
pettticn  shows  facts  entitling  defendant  to  special  relief.  Such  suit 
should  not  be  dismissed  even  on  the  dissolution  of  an  injunction. 

JOBIBDIOTION  OVBB  PXBSON,  BUT  NOT  OVEB  SUBJBOT-ICATTBB  OF  SUIT,   MAT 

BB  OiTBN  BT  CoiMBBMT.  Veuue  in  action  of  trespass  to  try  title  may 
VMS  be  changed. 
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Affbal  froiu  Hanis.  Action  by  appellaiitist  agftiost  appelldea 
to  restrain  defendants  from  laying  off  and  building  a  town,  etc., 
at  Powder-horn,  on  plaintiffs'  land.  The  irreparable  injury  al- 
leged was  in  this,  that  plaintiffs  had  been  at  great  expense  in 
one  way  and  another  in  laying  off,  etc.,  a  town  at  La  Salle, 
which  ihey  alleged  to  be  the  best  point  on  Matagorda  bay  for 
a  city;  ^'  that  owing  to  the  embarrassed  circumstances  of  your 
petitioners,  especially  of  the  said  Jones,  to  the  fact,  also,  that 
anltos  he  can  obtain  pecuniary  aid  upon  the  proi^>ectiye  value 
of  the  said  town  of  La  Salle,  and  by  sale  of  prot>erty  therein, 
he  will  be  compelled  to  sacrifice  his  interests  therein  (it  was  al- 
leged that  Jones's  interest  had  been  sold  under  execution,  but 
that  the  purchaser  by  vajid  contract  had ,  given  him  a  certain 
time  to  redeem),  the  said  acts  of  the  defendants  herein  are  of 
great  and  irreparable  damage  to  your  petitioners;  tbat  they  be« 
lieve  that  public  confidence  exists  in  the  advantages  of  La  Salle, 
and  thai  large  sales  of  property  therein  can  be  soon  effected, 
and  pecuniaiy  aid  obtained^  which  will  enable  your  petitioners 
to  proceed  rapidly  with  the  building  of  La  Salle,  and  obtain 
large  profits  therefrom;  but  that  if  persons  desirous  of  making 
investments  at  the  best  i>oint  on  Matagorda  bay  continue  to  see 
the  said  Cook  and  those  under  him  engaged  in  said  acts  at 
Powder-horn  bayou  (holding  possession,  building  houses  and 
wharves,  laying  off  lots,  etc.),  and  giving  out  and  pretending 
that  it  will  be  made  a  rival  town  site  also,  your  petitioners  fear 
that  it  will  be  impossible  to  effect  said  sales  or  to  procure  in- 
vestments, at  least  until  their  own  pecuniary  ruin  is  consum- 
mated," etc.  It  was  alleged  in  the  petition  tiiat  plaintiffs  were 
the  true  owners  of  the  land,  including  both  town  sites,  but  that 
William  M.  Cook  had  caused  a  three-bundre<i-and-twenty-acre 
certificate  to  be  located  on  the  Powder-horn  site  in  1849,  etc. 
The  petition  was  not  indorsed  to  try  titte.  There  was  a  prayer 
for  general  relief,  and  the  only  special  prayer  was  for  the  in- 
junction. Cook's  answer  denied  plaintiffs'  tiUe,  detailed  objec- 
tions thereto,  and  alleged  that  Powder-horn  was  the  best  site  for 
a  town,  etc.  His  answer  was  adopted  by  the  other  defendants, 
through  their  attorneys.  On  account  of  the  consanguinity  of 
the  judges  of  the  tenth  and  first  judicial  districts,  the  injunc- 
tion had  been  granted  by  the  judge  of  the  seventh  district.  To 
the  injunction  there  was  a  plea  in  abatement,  put  in  on  the 
ground  that  the  judge  of  the  seventh  district  had  no  authority 
to  order  the  writ.  Exceptions  were  taken  to  the  petition  be- 
cause the  purchaser  of  Dr.  Jones's  interest,  who,  the  petition 
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aUeged,  resided  in  Lotiisiaiia,  was  not  a  party;  and  a  general 
demurrer  was  interposed.  The  transcript  contained  no  motion 
to  dissolve  and  dismiss,  but  tbe-entry  of  judgment  had  the  fol- 
lowing recital:  **  This  day  came  the  parties  by  their  attorneys, 
and  the  motion  herein  filed  to  dissolve  the  injunction  herein 
granted,  and  dismiss  the  bill,  having  been  submitted,  etc.,  in- 
junction dissolved  and  suit  dismissed.''  By  consent  cf  parties, 
the  venue  had  been  changed  to  Harris.  It  did  not  appear  that 
plaintiflfifi  asked  the  court  to  continue  the  suit  for  other  relief. 

Jones  and  BaUinger,  for  the  appellants.  ^ 

/.  A.  and  O.  W.  Paschal^  for  the  appellees. 

By  Court,  Whbbleb,  J.  The  proposition  that  an  in  junctipn  will 
in  no  case  be  granted  for  the  prevention  of  injuries  to  the  plaint- 
iff's freehold,  or  the  enjoyment  of  his  rights  of  property,  where 
the  defendant  is  in  possession  under  an  adverse  claim  of  title, 
as  insisted,  by  counsel  for  the  appellee,  does  not  seem  to  be  uni- 
versally admitted.  On  the  contrary,  where  the  defendant  was  in 
possession  of  land  which  he  claimed  by  an  adverse  title,  and  a 
suifc  was  pending  to  try  the  title  at  law,  an  injunction  was 
granted  to  restrain  him  from  cutting  timber  and  committing 
other  waste:  Shubrick  v.  Ouerard,  2  Desau.  616. 

It  is  true  that  an  injunction  will  not  be  granted  to  restrain  a 
mere  trespass,  where  the  injury  is  not  irreparable,  or  destruc- 
tive to  the  plaintiff's  estate,  but  is  susceptible  of  perfect  pecu- 
niary compensation,  and  for  which  the  parfy  may  obtain  ade- 
quate satisfaction  in  the  ordinary  course  of  law.  It  muert^  be  a 
strong  and  peculiar  case  of  trespass  going  to  the  destruction  of 
the  inheritance,  or  where  the  injury  is  remediless,  or  not  sus- 
ceptible of  pecuniary  computation  and  compensation  to  entitle  a 
party  to  this  preventive  remedy:  Jerome  v.  Boss^  7  Johns.  Ch.  816 
[11  Am.  Dec.  484].  The  ancient  doctrine  of  the  court  of  chan- 
cery was  not  to  interfere  by  injunction  in  cases  of  trespass,  but 
to  leave  the  party  to  his  legal  remedy.  But  the  practice  of  the 
court  is  now  more  liberal;  and  in  cases  of  trespass,  it  excepts 
a  strong  case  of  destruction  or  irreparable  mischief:  Eden  on 
Injunctions,  8d  ed.,  231,  note  1;  Bonaparte  v.  Camden  A  Amboy 
K  B.  Co.,  1  Baldw.  231,  232. 

The  practice,  it  is  said,  of  issuing  injunctions  in  cases  of  tres- 
pass, on  thie  principle  of  irreparable  mischief,  has  now  become 
extxemelj  common:  JEbnson  v.  Oardiner,  7  Yes.,  Sumn.  ed.,  305 
b,  note  c.  An  injunction  may  be  granted  to  stay  waste  pend- 
ing an  action  at  law,  or  a  suit  in  equity  to  try  the  right:  Attomeff 
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OenenU  y.  Norwood,  1  Bland,  581-588.  But  an  injnnotion  will 
not  be  granted  to  stay  waste  or  nuisance  before  a  hearing  on  the 
merits,  except  in  cases  of  urgent  necessity,  or  where  the  sub- 
ject-matter of  the  complaint  is  free  from  controversy,  or  irrep- 
arable mischief  will  be  produced  by  its  continuance:  Charles 
River  Bridge  v.  Warren  Bridge,  6  Pick,  37d.  In  all  cases  where 
the  right  is  doubtful,  the  court  will  direct  a  trial,  and  in  the  mean 
time,  if  there  be  danger  of  irreparable  mischief,  or  if  there  is  any 
other  good  cause  of  granting  a  temporary  injunction,  it  will  be 
ordered,  so  as  to  restrain  all  injurious  proceedings;  and  when 
the  plaintiff's  right  is  fully  established,  a  perpetual  injunction 
will  be  decreed:  Ingraham  v.  Dunnell,  5  Met.  126;  2  Story's  Eq. 
Jur.,  sees.  925, 926;  8  Daniell's  Oh.  Pr.,  1st  Am.  ed.  1850,  note  1. 
It  is  a  mistake,  therefore,  to  suppose  that  an  injunction  will  in  no 
case  be  granted  to  restrain  the  commission  of  acts  which  may 
amount  to  trespasses  if  committed  under  an  adverse  claim  of  title. 
Nor  where  a  special  injunction  has  been  granted  will  it  be 
dissolved  of  course  upon  the  coming  in  of  an  answer  in  which 
the  plaintiff's  whole  case  is  denied.  The  answer  must  not  only 
positively  deny  the  material  facts  which  constitute  the  plaintiff's 
title  to  equitable  relief,  but  the  denial  must  be  grounded  upon 
personal  knowledge  of  the  fact,  and  the  statement  must  be  at 
least  credible:  Cannon  v.  Jenkins,  1  Dev.  Eq.  429;  BeU  v.  CuX- 
pepper,  2  Dev.  k  B.  19;  Eden  on  Injunctions,  140,  note  1.  The 
answer  must  not  consist  of  statements  of  matters  of  law,  but  of 
matters  of  fact,  which  the  defendant  had  the  means  of  knowing 
to  be  true.  '*  The  weight  of  an  answer,"  said  Marshall,  C.  J. ,  in 
OlarVs  Ea^TS  v.  Van  Biemsdyk,  9  Granch,  153  (8  Pet  Cond.  325), 
*'must  also,  from  the  nature  of  evidence,  depend  in  some  de- 
gree on  the  fact  stated.  If  a  defendant  asserts  a  fact  which  is 
not,  and  cannot  be,  within  his  knowledge,  the  nature  of  his  tes- 
timony cannot  be  changed  by  the  positiveness  of  his  assertion: " 
In  Poor  T.  CarUUm,  8  Sumn.  70,  Judge  Story  said:  **  The  groimd 
of  the  practice  of  dissolving  an  injunction,  upon  a  full  denial 
by  the  answer  of  the  material  facts,  is,  that  in  such  a  case  the 
court  gives  entire  credit  to  the  answer,  upon  the  conunon  rule 
in  equity,  that  it  is  to  prevail,  if  responsive  to  the  charges  in 
the  bill,  until  it  is  overcome  by  the  testimony  of  two  witnesses, 
or  one  and  other  stringent  corroborative  circumstances.  But  it 
would  oertainly  be  an  evasion  of  the  principle  of  the  role  if  we 
were  to  say  that  a  mere  naked  denial  by  a  parly  who  had  no 
personal  knowledge  of  any  of  the  material  facts  were  to  receive 
the  aaine  credit  as  if  the  denial  were  by  a  party  having  an  actual 
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knowledge  of  fhem.  In  the  latter  case,  the  conscience  of  the 
defendant  is  not  at  all  sifted,  and  his  denials  mnst  be  founded 
upon  his  ignorance  of  the  facts,  and  merely  to  pat  them  in  a 
train  for  contestation  and  due  proof  to  be  made  by  the  other 
side.  *  *  *  The  sole  ground  upon  which  the  defendant  id 
entitled  to  the  dissolution  of  an  injunction  upon  an  answer  is, 
that  the  answer  in  effect  disproves  the  case  made  by  the  bill,  by 
the  very  eyidence  extracted  from  the  conscience  of  the  defend- 
ant, upon  the  interrogation  and  discovery,  sought  by  the  plaint- 
iff to  establish  it.  But  what  sort  of  evidence  can  that  be  which 
consists  in  the  mere  negation  of  knowledge  by  the  party  appealed 
to  ?  Such  negation  affords  no  presumption  against  the  plaint- 
iff's  claims;  but  merely  establishes  that  the  defendant  has  no 
personal  knowledge  to  aid  it  or  to  disprove  it:"  See  York  v. 
Oregg,  9  Tex.  85,  93.  Nor  will  an  injunction  be  dissolved  where 
the  defendant  in  his-answer  admits  the  plaintiff's  equity,  but  sets 
up  new  matter  of  defense  on  which  he  relies  in  avoidance:  Jfin- 
hirn  V.  Seymour,  4  Johns.  Oh.  497;  8  Darnell's  Gh.  Pr.  1883,  note. 

There  is  a  variety  of  cases  analogous  in  principle  to  the  pre- 
sent in  which  injunctions  have  been  granted:  See  cases  cited 
mipra,  and  2  Story's  Eq.  Jur. ,  sec.  951.  But  it  might  be  a  matter 
of  more  difficulty  to  find  cases  in  which  they  have  been  dissolved 
apon  the  coming  in  of  an  answer  of  the  character  of  the  present^ 
consisting  of  the  statement  of  matters  of  law  and  matters  of 
&ct,  of  many  of  which,  it  is  not  to  be  supposed,  the  defendant 
had,  or  meant  to  be  understood  as  having,  any  personal  knowl- 
edge, and  new  matter  in  avoidance.  But  it  is  not  necessary  to 
express  a  decisive  opinion  upon  this  branch  of  the  case,  as  it  is 
not  necessary  to  its  present  disposition;  and  it  is  understood 
that  the  controversy  between  the  parties,  as  respects  the  injunc- 
tion, is  now  at  an  end. 

But  we  think  it  dear  that  the  court  erred  in  dismissing  the 
ease.  The  petition  contains  averments  sufficient  to  maintain  an 
action  of  trespass  to  try  title;  and  if  for  no  other  purpose,  it 
should  have  been  retained  for  this.  And  whatever  doubt  there 
may  be  as  to  the  granting  or  dissolving  of  the  injunction,  this 
at  least  seems  quite  too  dear  to  admit  of  doubt  or  controversy. 

The  objection  to  the  right  of  the  district  court  of  Harris 
ooonty  to  entertain  jurisdiction  of  the  case  is  answered  by  the 
fact  that  the  change  of  venue  to  that  county  was  made  on  mo- 
tion of  the  defendants  and  by  consent  of  parties.  And  though 
consent  cannot  give  jurisdiction  as  respects  the  subject-matter 
of  the  suit,  it  may  do  so  as  respects  jurisdiction  over  the  person: 
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PiHd  T.  Piohett,  8  Tex.  122;  CampbeU  y.  Wilsm,  6  Id.  379.   Tb6 
judgment  is  reyersed,  and  the  cauae  remanded. 
Beyersed  and  remanded. 

iNJUNCnOV  WILL  ISSUS  AOAUTST  AFPBEHEirDBD  Tbmpabs,  whsbt:  SmiikT, 
PeiUngiU,  40  Am.  Deo.  667,  and  cases  cited  in  note  thereto  668;  Lf^on  ▼, 
Hunt,  46  Id.  216;  White  v.  Flannigain,  64  Id.  668,  and  oases  cited  thereto  in 
.M>te  682;  Shipley  v.  Bitter,  61  Id.  371. 

iHjUNonoN  MAT  BB  DissoLysD  AT  Ant  Staob  OF  Causb:  Jone$  V.  Com' 
merekd  Bank  o/Columbu$,  35  Am.  Deo.  419. 

ExoBPnoNB  TO  Answer  on  Motion  to  DissoLys  Injunction:  OibsonT, 
TUton,  17  Am.  Dec  306,  and  extended  note  thereto  310.  In  case  oi  fraad, 
injnnotion  will  not  be  dissolved  where  defendant's  answer  is  not  fall  and 
satisfAotory:  Scull  ▼.  Beevet,  29  Id.  694. 

Alligations  or  Answeb,  on  Motion  to  Dissoltb  Injunotion,  can  be 
regarded  only  so  far  as  they  are  responsiTe  to  the  bill:  Hatrdjf  t.  Summers, 
32  Am.  Dec.  167. 

P&ATEB  FOB  Bbuep:  See  oases  cited  in  note  to  Teas  ▼.  McDonald,  ante, 
p.  65. 

Afpkabanob  is  Notiob:  See-note  to  FUmi  Bk/er  Steamboat  Co.  ▼.  Ibster,  48 
Am.  Dec.  270.  Where  court  has  Jurisdiction  of  subject-matter,  but  not  of 
person,  the  latter  may  be  waived  by  consent  or  appeaianoe:  Harrisom  v. 
Harrison,  56  Id.  227. 

The  pbinoipal  casb  was  cited  in  Deairbom  v.  PhiUips,  21  Tex.  451,  to 
the  point  that  the  answer  in  injunction  must  be  sworn  to;  and  in  Cook  v. 
Burnley,  45  Id.  108,  and  Texas  Land  Co.  v.  Turman,  53  Id.  624,  that  an 
injunction  suit  may  also  contain  averments  sufficient  to  maintain  an  action  of 
tnspass  to  try  title. 


Stdnob  v.  Bobbbis. 

[18  Tbub,  506.] 

Sbxsivf  18  Bound  to  Exxootb  Wbit  of  Fiebi  Faoias  Duuumd  fo  flm 

fbom  Another  Countt  and  regular  upon  its  face. 
Clerk  DERiyss  Power  to  Issim  Execution  from  Judomint  of  Oousr, 

and  not  from  return  of  nulla  boms. 
Marked  DismvonoN  Exists  between  that  Whiob  Confers  Power  to 

Do  Certain  Act  and  the  rules  and  regulations  which  direct  and  regulate 

the  mode  of  its  exercise. 
Want  of  Power  to  Do  Act  Renders  It  Void. 
Acts  not  Done  in  Strict  Pursuance  of  Dirbctort  PRoymoNS  of  Law 

ARB  NOT  Nbcessarily  Void,  though  as  to  the  proper  parties  applying 

in  the  proper  manner  and  at  the  proper  time,  they  may  be  so  declared. 
Law  Rbquibino  Return  of  Nulla  Bona  in  Countt  where  Judombht 

is  Obtained  before   sending  execution  to  another  county  is  merely 

directory;  and  if  such  execution  be  sent  to  another  county  without  such 

previous  return,  it  is  only  an  irregularity,  and  will  not  invalidate  tiM 

title  of  a  bonaJkU  purchaser  under  such  execution. 
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Ibsuakoi  of  Sboohd  ExxoDTioify  AiTBB  ExpiBATioir  OF  Ybak  and  Day 
FBOM  IssuANOB  OF  F1B8T,  18  Mkrs  Ibbioulabitt,  and  will  not  inTali" 
data  the  title  of  a  bona  Jide  porohaser  under  a  sabeequent  execution. 

POBOHASBR  OF    LaKD  AT  ShKBIFF's    SaLK  WILL  BX    PbOTEOTSD  WHKREVKB 

Officxb  oak  Justift  ukdxb  his  Prooxss,  and  is  not  bonnd  to  examine 
into  the  regnlarityof  prooeedings  under  which  execution  issued,  as  his  title 
cannot  be  affected  by  irregular  proceedings  unless  they  are  absolutely 
void. 

PUB0HA8XB*8  TiTLX  TO  LaVD  OANKOT  BS  AfFSOTSD  BT  SHXBIFF's  FaILUBB 

TO  Sbizb  Pxbsonal  Pbopertt  upon  which  he  might  have  levied. 

Tnxjc  OF  Bona  Fibx  Pubohaseb  is  not  Affxoted  bt  Fact  that  Execu- 
tion Issued  fbom  County  in  Which  Vbnux  was  Laid  to  another  with- 
out  reciting  that  defendants  had  property  in  the  former  subject  to  levy. 

D0XNDAKT8  IN  Execution  mat,  within  Bbasonablb  Time,  Set  aside 
Sales  Tainted  with  Fraud  by  appropriate  action  therefor;  but  subse- 
quent  purchasers  without  notice  of  fraud,  and  purchasing  before  actioii 
brought  to  annul  the  sale,  will  acquire  a  good  title. 

Bona  Fide  Pubchaseb  fob  Valuable  Consideration  will  be  Protected 
whether  he  purchased  from  a  fraudulent  grantor  or  a  fraudulent  grantee, 
though  the  statute  declares  the  fraudulent  conveyance  utterly  void. 

SitBtti#F*8  Lett,  where  Defeitdants  in  Execution  Refuse  to  Point 
OUT  Profebtt,  must  be  in  accordance  with  law;  but  is  not  invalidated 
by  his  receiving  a  designation  of  property  from  one  having  no  right  to 
point  it  out,  if  otherwise  good. 

Sheriff's  Sale  is  Valid  if  Made  fob  Statutory  Price.  Execution 
law  of  1842  construed. 

AfVBAL  from  GalTeston.  The  appellees,  Boberts  and  Phillips, 
instiiated  two  actions  of  trespass  to  try  title  in  the  district  oonrt 
of  Oalyeston  county  on  October  25>  1849,  one  against  Robert 
Ifoffiitty  and  the  other  against  B.  S.  Parsons,  to  recoyer  in  each 
case  a  certain  and  separate  parcel  of  town-lot  property  in  the 
eily  of  GalTeeton.  The  original  defendants  were  the  tenants  in 
possession,  and  in  1848  the  appellants,  Sydnor,  Oobb,  and  Pow- 
ers, entered  themselTes  defendants  in  room  of  the  tenants,  an- 
swered, and  the  two  snits  were  consolidated.  In  1849  there 
was  a  trial  and  judgment  for  plaintiffs,  now  appellees,  in  the 
oonrt  below,  and  defendants  appealed.  Plaintiff's  proved  title 
by  patent,  deed,  etc.,  from  one  to  another,  and  finally  to  them- 
selTes, and  proTed  possession  of  the  original  defendants,  claim- 
ing under  the  appellants  in  this  case.  Defendants  Sydnor  and 
others  pleaded  not  guilty,  and  on  December  12, 1848,  filed  an 
amended  answer  spedaUy  alleging  that  they  had  purchased  the 
lots  sued  for  from  Winston  and  wife,  who  purchased  from  B. 
P.  Jones,  who  purchased  from  0*  M.  Oould,  who  purchased  from 
H.  M.  Sn^yth,  sheriff  of  Galyeston  county,  and  referring  to  the 
weweal  deeds.    The  answer  also  alleged  that  said  sheriff  had 
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sold  the  lots  by  virtue  of  two  certain  judgments  i^gainst  pLunt- 
i£Es^nd  one  George  Allen,  rendered  in  Nacogdoehes  couniy,  and 
of  two  executions  issuing  thereon,  transcripts  of  which,  on  file, 
were  also  referred  to;  and  that  defendants  had  purchased  and 
paid  a  full  consideration  for  said  lots  long  subsequent  to  the 
sheriff's  sale,  without  notice  of  any  claim,  right,  or  title  on  the 
part  of  plaintiffs.  On  the  same  day,  plaintiffs  ameoded  their 
petition,  charging  that  the  pretended  judgments,  executions, 
and  sheriff's  sale  were  null  and  yoid,  and  that  defendants  had 
no  title.  Defendants'  evidence  of  title  was:  1.  Two  judgments 
recorded  in  the  district  court  of  Nacogdoches  county  against 
Roberts,  Phillips,  and  Allen,  in  May,  1841;  2.  An  execution  on 
each  of  these  judgments  issued  to  Nacogdoches  county  June 
2G,  1841,  indorsed,  '<  Reissued  December  23, 1841,  B.  Parmlee, 
C.  D.  C,"  and  returned  April  8, 1842,  by  the  sheriff,  in  sub- 
stance as  follows:  Called  on  Roberts  and  Phillips,  no  prop- 
erty pointed  out;  called  on  plaintiff's  attorney,  and  ordered  to 
stay  further  proceedings  until  further  orders;  indorsed  ''re- 
issued February  25, 1843,  B.  Parmelee,  C.  D.  G.;"  3.  An  alias 
execution  on  each  judgment  to  Nacogdoches  county,  July  17, 
1843,  which  were  returned  by  the  sheriff,  levied  on  the  planta- 
tion of  John  Durst  on  the  Angelina  river,  containing  two  thou- 
sand six  hundred  acres,  appraised  at  eight  thousand  five  hundred 
dollars;  offered  for  sale,  but  no  sale  for  waot  of  bidders.  The 
return  on  one  of  these  executions  showed  that  the  property  was 
''levied  on  as  the  property  of  Boberts  and  Phillips,  pointed 
'>ut  by  Charles  S.  Taylor,  defendants'  attorney  and  plaintiffs' 
tittomey."  The  return  on  the  other  showed  that  the  property 
was  levied  on  as  the  property  of  John  Durst,  pointed  out  by 
Charles  S.  Taylor,  attorney  for  John  Durst;  4.  A  phirie^  exe- 
cution on  each  judgment  issued  December  19, 1843,  to  Oalves- 
ton  county,  indorsed  ^'plvuries  fi.  fa.  with  appraisement." 
They  were  levied  on  the  lots  in  controversy  as  the  property  of 
Boberts  and  Phillips,  pointed  out  by  the  attorney  of  the  plaint- 
iff in  execution,  advertised,  the  sale  postponed  a  month,  adver- 
tised again,  appraised,  and  sold  at  two  thirds  of  the  appraised 
value,  and  purchased  by  C.  M.  Gould.  The  sheriff's  return 
stated  that  the  purchase  money  was  receipted  for  by  Gould  for 
Kaufman  &  Gould,  attorneys  for  plaintiffs.  The  sheriff's  deed 
on  its  face  specified  that  the  property  was  pointed  out  by 
plaintiffs'  attorney,  showed  the  amount  of  the  appraisement 
and  the  amount  of  the  bids,  and  that  the  sale  was  for  only  two 
thirds  of  the  appraised  value,  and  purchased  by  C.  M.  Qt)uld. 
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The  oouri  reoeiyed  the  judgments,  executions,  and  sheriff's 
returns  in  eTidence,  but  ruled  out  the  sheriff's  deed  and  the 
subsequent  conyeyanoes.    Verdict  and  judgment  for  plaintiflfifi, 

B.  H.  Howard^  for  the  appellants. 

W.  P.  BaUvnger  and  W.  Alexander ^  for  the  appellees. 

Bj  Ck>urt,  Whxeleb,  J.  The  principal  question  in  this  case, 
and  the  only  one  which  it  is  material  to  consider,  as  that  will 
dispose  of  tiie  case  on  the  merits,  is  whether  the  defendants 
haye  acquired  a  good  title  under  the  sheriff's  deed. 

Sereral  objections  are  urged  to  the  -validity  of  the  title;  and 
first,  it  is  objected  that  the  execution  was  issued  illegally  to  the 
county  of  Gnalveston  upon  the  judgments  rendered  in  Nacog- 
doches county,  because  there  had  been  no  return  of  nulla  bona 
upon  the  prior  executions,  by  which  alone  it  is  insisted  it  could 
hare  been  legaUy  ascertained  that  the  defendant  in  execution 
had  not  property  in  the  county  where  the  judgment  was  ren* 
dered  sufficient  to  satisfy  the  execution.  It  is  true,  there  is  no 
such  return,  but  upon  the  first  execution  the  return  showed  that 
the  defendants  refused  to  point  out  property;  and  upon  the 
second,  that  the  defendants'  attorney  pointed  out  and  a  leyy 
was  made  on  '*  all  the  right,  title,  and  interest  that  John  Durst 
has  in  and  to  his  plantation  and  residence,"  and  that  it  was  not 
sold  for  the  want  of  bidders,  no  one,  it  is  to  be  presumed,  wish* 
ing  to  purchase  John  Durat's  plantation  and  residence  under 
an  execution  upon  a  judgment  against  Boberts  and  Phillips. 
It  would  not  seem  an  unreasonable  conclusion  from  two  such 
returns  thus  showing  that  the  defendants  had  twice  had  the 
opportunity  afforded  them  of  pointing  out  property  of  their  own 
to  satisfy  ttie  execution,  and  had  not  only  failed  to  do  so,  but 
had  pointed  out  the  property  of  another,  that  they  had  not 
property  within  the  couniy  subject  to  the  execution.  It  would 
seem  to  afford  quite  as  strong  prima/acie  eyidence  of  the  fact 
as  a  simple  return  of  nuUa  bona,  and  it  is  to  be  obsenred  that 
the  statute  does  not  prescribe  what  eyidence  shall  be  receiyed 
as  sufficient:  Hart.  Dig.,  art.  1336.  Such  a  return,  doubtless, 
would  be  so  deemed,  but  it  does  not  follow  that  nothing  else 
would;  and  it  would  certainly  be  going  yery  far,  and  farther,  I 
apprehend,  than  any  court  has  hitherto  gone,  to  hold  that  no 
oth^r  eyidence  could  be  receiyed,  and  that  the  absence  of  a 
formal  return  of  nuUa  bona  would  inyalidate  and  defeat  the  title 
of  the  purchaser  under  a  subsequent  execution,  who  had  no 
eonoem  with  and  is  not  presumed  to  know  the  returns  which 
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may  have  been  made,  or  omitted  to  be  made,  upon  the  previouB 
executions,  but  "who  is  required  to  look  alone  to  the  authority 
conferred  on  the  officer  by  the  judgment  and  execution  under 
which  the  sale  is  made.  Let  it  be  admitted  that  it  was  not 
strictly  regular  to  issue  the  execution  to  the  county  of  Galveston 
without  first  having  a  return  of  nulla  bona  in  the  county  of 
Nacogdoches;  it  surely  cannot  be  intended  seriously  to  insist 
that  the  execution  so  issued  is  a  nullity,  so  that  the  officer  cannot 
justify  or  the  purchaser  acquire  a  title  under  it.  That  would 
indeed  be  a  doctrine  fraught  with  serious  consequences.  It 
would  place  the  sheriff  in  an  extremely  perilous  situation.  If 
he  failed  to  execute  the  process,  he  would  be  liable  to  the  plaintiff 
in  execution;  and  if  he  proceeded  to  execute  it,  he  and  all  con- 
eemed  would  be  trespassers.  A  sheriff  could  not  oaf ely  execute  or 
decline  to  execute  process  sent  from  another  county;  nor  could 
any  one  safely  purchase  property  exposed  to  sale  under  execu- 
tion without  first  going  to  the  counfy  whence  the  execution 
issued  and  inspecting  the  records  to  see  what  returns  had  been 
made  upon  previous  executions,  and  judgment  debtors  would  be 
ruined  by  the  sacrifice  of  their  property. 

It  appeared  upon  the  face  of  the  execution  in  this  cf^  that 
previous  executions  had  been  issued  to  the  county  of  Nacog- 
doches. The  process  was  regular  upon  its  face.  The  sheriff 
was  bound  to  execute  it;  and  he  and  all  others  concerned  had 
the  right  to  suppose  that  the  proceedings  upon  the  former 
executions  were  regular,  and  such  as  authorized  the  issuing  of 
the  execution  to  his  county;  nor  had  he  any  right  to  inquire 
into  the  regularify  of  the  judgment  and  proceedings  in  the  case 
antecedent  to  the  execution  to  him  directed.  The  very  elaborate 
and  ingenious  argument  of  counsel  for  the  appellee  proceeds 
upon  the  assumption  that  it  is  the  return  of  nulla  bona,  which 
confers  on  the  clerk  the  authorify  to  issue  the  execution; 
whereas  it  is  from  the  judgment  that  he  derives  his  power.  It 
is  that  which  confers  on  him  the  authority,  as  the  ministerial 
officer  of  the  law,  to  issue  execution.  If  he  should  issue  execu- 
tion without  a  subsisting  judgment  conferring  on  him  the 
authority,  the  execution  would  be  a  nullity,  and  all  acts  done 
under  it  would  be  void.  The  sheriff  could  not  justify  under  it; 
but  he  and  all  others  concerned  in  its  execution  would  be  tres- 
passers. But  there  is  a  marked  distinction  between  that  which 
confers  the  power  to  do  a  certain  act  and  the  rules  which  direct 
and  regulate  the  mode  of  its  exercise.  If  the  former  be  wanting, 
the  act  done  is  a  nullify,  and  is  to  be  taken  as  if  nothing  had 
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been  done;  Imt  if  the  latter  be  not  striotlj  pursaed,  the  acts  done 
will  not  necessarily  be  void;  or  if  void  as  to  some  persons  and 
purposes,  thej  will  not  necessarily  be  so  as  to  all  persons  and  for 
all  purposes,  but  only  as  to  the  person  who  may  have  the  right  to 
avoid  them,  and  will  exercise  that  right  in  the  proper  manner  and 
in  proper  time.  This  distinction  was  recognized  by  this  court  in 
the  case  of  Howard  y.  N<yrth,  5  Tex.  306  [61  Am.  Dec.  769],  where 
it  was  said:  '^A  clear  distinction  is  recognized  to  exist  between  a 
sale  without  authority  and  one  where  there  is  an  authority  not 
strictly  pursued:  in  the  former  case,  the  sale  is  void;  in  the  latter, 
the  tide  will  pass,  and  the  party  injured  by  the  irregular  acts  of 
the  officer  will  be  left  to  his  remedy  against  him."  And  again: 
''The  distinction  between  acts  done  by  an  officer  without 
authority  and  those  done  or  omitted  in  its  irregular  exercise 
has  been  previously  stated.  The  former  are  nullities,  and  confer 
no  right;  the  latter  do  not  affect  titles  acquired  under  the  acts  of 
the  officer  unless  the  purchaser  be  implicated:"  Id.  316.  The 
sending  the  execution  out  of  the  county  in  this  case,  vdthout 
there  having  been  a  return  of  nulla  bona  upon  the  executions 
issued  to  the  county  where  the  judgment  was  rendered,  was,  at 
most,  an  irregularity;  and  not  of  a  character  to  invalidate  the 
title  of  a  bona  fide  purchaser,  as  will  be  apparent  by  a  reference 
to  authorities. 

In  Coleman  r.  Trabuje^  2  Bibb,  618,  it  was  objected  to  the 
title  of  the  plaintiff  in  an  action  of  ejectment  that  the  execution 
under  which  he  derived  his  title  through  a  purchaser  at  the 
sheriff's  sale  had  been  irregularly  issued  out  of  the  county 
where  the  judgment  vras  rendered.  But  the  court  said: 
''Whether  it  was  irregular  or  not,  we  do  not  deem  it  im- 
portant in  the  present  <»se.  For  even  admitting  the  irregu- 
larity, iib%  fieri  facias  vras  a  good  authority  to  the  dieriff  to  sell, 
until  reversed  or  set  aside.  And  when  a  sheriff  sells  to  a 
stranger,  under  a  fieri  facias  issued  on  a  judgment  which  is 
afterwards  reversed,  the  defendant  shall  not  be  restored  to  the 
property  sold,  but  to  the  money  for  which  it  sold:  2  Bac.  Abr. 
740;  Mannings  Case,  8  Go.  96;  Ooodyere  v.  Ince,  Cro.  Jac.  246. 
And  so  the  vrat  be  not  void,  it  is  a  good  justification,  however 
irregular,  and  the  purchaser  vrill  gain  a  title  under  the  sheriff: 
2  Tidd's  Pr.  986.  Thefierifacias  undoubtedly  is  not  void;  at 
^nos^  it  is  voidable.  And  the  title  of  the  purchaser  vras  upheld. 
And  in  the  case  of  Cox  v.  Nelson,  1  T.  B.  Mon.  94  [16  Am.  Dec. 
89],  it  vras  held  that  there  being  cases  in  which  an  execution 
may  go  out  of  the  county  where  the  judgment  was  rendered, 
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when  a  sheriff  reoeiyes  an  exeontion  from  another  county  it  is 
not  his  dniy  to  inquire  whether  the  case  existed  which  author- 
ized it  to  issue  or  not;  but  he  is  to  presume  it  regular,  and  pro* 
oeed  to  execute  it:  Id.  96;  Commonwealih  t.  (yCuU,  7  J.  J. 
Marsh.  148  [23  Am.  Dec.  898]. 

In  the  case  of  Jackson  t.  Bobins,  16  Johns.  587,  in  deliver- 
ing the  unanimous  opinion  of  the  court  of  errors  of  New  York, 
affirming  the  judgment  of  the  supreme  court,  and  considering 
the  question  whether,  where  execution  had  issued  after  a  year 
and  a  day,  without  the  judgment  haying  been  regularly  revived 
by  a  scire  facias,  the  sale  under  it  would  be  Toid,  the  chancellor 
said:  **  The  better  opinion  is,  that  if  execution  had  been  issued 
without  any  scire  facias,  the  sale  under  it  would  not  have  been 
void.  It  might  have  been  voidable,  and  liable  to  have  been  set 
aside  by  the  supreme  coprt  upon  motion  as  irregular,  or  by  this 
court  upon  error  as  erroneous;  but  until  that  was  done,  the  title 
would  haye  stood.  This  question  of  irregularity  or  error  never 
can  be  discussed  collaterally  in  another  suit.  It  is  not  a  point 
in  issue  in  this  action  of  ejectment.  We  are  only  to  look  to 
the  judgment,  and  cannot  question  its  regularity.  Thus,  in  the 
case  of  Patrick  t.  Johnson,  8  Lev.  408,  S.  C,  2  Lut.  925,  an 
action  was  brought  for  fidse  imprisonment,  and  the  defendant 
justified  under  a  judgment  of  the  first  year  of  William  and 
Mary,  and'co.  sa,  of  4  William  and  Mary.  To  this  plea  the 
plaintiff  replied  that  the  execution  had  issued  after  a  year  and 
a  day  from  the  judgment  without  being  revived  by  scire  facias, 
and  on  demurrer  the  court  resolved  that  the  execution  sued  after 
the  year  was  not  void,  but  only  voidable  by  writ  of  error;  and 
until  it  be  reyersed,  it  is  a  good  justification.  This  case  vras 
decided  in  the  common  bench  as  early  as  6  Williun  and  Mary, 
and  it  has  since  been  quoted  as  good  law.  Now,  if  a  oa.  8a. 
issued  after  a  year  and  a  day  vnll  justify  the  sheriff  in  taking 
the  body  of  a  defendant,  it  will  equally  justify  the  sheriff  in 
selling  his  land;  and  the  purchaser  may  justify  under  such  a 
tiUe,  at  least  until  the  judgment  and  execution  be  set  aside  for 
irxegulariiy,  or  reversed  by  writ  of  error.  It  appears  to  me 
that  the  conclusion  from  this  authority  is  irresistible.  The 
same  doctrine  is  taught  in  many  other  cases.  Thus  in  Bushe's 
Case,  Gro.  Eliz.  188,  and  Shurley  y.  Wright,  1  Salk.  273, 
and  Martin  y.  Bidge,  Barnes,  206,  a  sheriff  suffered  a  prisoner 
to  escape  on  ca.  sa.  issued  after  a  year  and  a  day,  without  a  scire 
facias;  and  it  was  held  that  he  was  liable,  and  could  not  take 
advantage  of  the  want  of  scire  facias,  because  the  execution 
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was  good  until  set  aside.  The  process  was  only  erroneous,  and 
not  void.  The  supreme  court  of  this  state  have  uniformly  re- 
garded this  as  a  settled  rule  of  law.  In  the  case  of  Eeynolds  ▼. 
Corp^  3  Cai.  269,  decided  in  1805,  the  court  all  agreed  in  the 
validity  of  an  execution  issued  after  a  year  and  a  day,  without 
revival,  but  they  admitted  it  was  liable  to  be  reversed  as  erro- 
neous. So  also  in  Jacbson  v.  BarlleU,  8  Johns.  361,  decided  in 
1811,  there  was  an  ejectment  against  a  purchaser  of  land  under 
a  sheriff's  sale,  and  the  regularity  of  the  execution  was  questioned 
because  it  issued  after  a  year  and  a  day,  without  a  revival  of  the 
judgment  by  scire  facias.  The  court  say  the  question  on  the 
regularity  of  the  fi.  fa.  could  not  be  raised  in  an  action  of 
ejectment,  and  that  though  it  may  have  issued  a  year  and  a  day 
idfter  judgment  without  revival,  it  was  only  voidable  at  the  in- 
stance of  the  party  against  whom  it  issued.  The  purchaser's 
title  could  not  be  questioned  in  that  collateral  action  under 
buch  an  execution.  It  was  a  good  authority  for  the  sale:" 
Jackson  v.  Robins^  16  Johns.  575,  576. 

I  haye  selected  this  from  the  numerous  cases  illustrative  of 
the  same  doctrine,  for  the  reason  that  it  disposes  of  another  ob- 
jection to  the  title  of  the  defendant  in  this  case,  suggested, 
though  not  much  insisted  on;  that  is,  that  more  than  a  year 
elapsed  between  the  first  and  secood  executions.  The  same 
doctrine  was  affirmed  by  the  court  of  errors  in  the  case  of  Wood- 
cock  T.  Bennett  1  Cow.  711.  Wooderville,  J.,  said:  '•  The  inti- 
mation of  the  chancellor  [in  the  case  just  cited]  that  the  title 
might  be  affected  by  setting  aside  the  execution  is  rather  a  sug- 
gestion in  the  course  of  argument  than  the  result  of  any  decided 
opinion  formed  on  the  subject.  Indeed,  if  we  attend  to  the 
definition  of  Toidable  process,  that  it  stands  good  until  reversed, 
and  can  only  be  reversed  on  application  of  a  party  to  the  suit, 
we  shall  arrive  at  a  contrary  conclusion.  A  stranger  in  such  case 
who  becomes  a  purchaser  will  be  protected:"  Id.  737.  And  in 
this  case  also  the  distinction  is  taken  between  those  irregularities 
which  render  the  process  void  and  those  which  render  it  voidable 
only;  the  latter  being  treated  as  erroneous  process.  **  The  term 
'  voidable,' "  it  was  said,  "  implies  that  there  is  a  party  who  may 
avoid.  When  issued  after  a  year  and  a  day,  and  the  parties  not 
changed,  the  plaintiff  may  or  may  not,  at  his  election,  raise  the 
question  of  regularity.  The  law  permits  the  plaintiff  to  issue  it, 
and  considers  it  regular  at  the  time  ol  issuing,  subject  to  be  de- 
feated on  the  application  of  the  defendant.  If  he  apply  before 
the  execution  is  executed,  the  sale  will  be  arrested,  and  all  pro- 
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ceedings  under  it  cease;  if  he  lie  by  until  after  the  sale,  then,  on 
the  principle  that  the  execution  is  erroneous  process^  and  good 
until  reversed,  he  cannot  recover  the  goods  sold;  he  can  only  call 
on  the  plaintiff  for  the  money  recovered*  In  the  other  case 
[where  the  judgment  debtor  had  died  before  execution],  the  act 
of  issuing  tite  execution  was  not  warranted  by  law.  This  forms 
the  substantial  distinction  between  void  and  voidable."  And 
the  general  rule  is  recognized  that  where  the  officer  could  justify 
under  the  process,  the  purchaser  will  be  protected  in  his  pur- 
chase. The  reason  why  the  sale  shall  not  be  avoided  for  errors 
in  the  judgment  or  process  is,  **  that  great  inconvenience  would 
follow  a  contrary  doctrine,  so  that  none  would  buy  of  tiie  sher- 
iff in  such  cases,  and  executions  of  judgments  would  not  h^ 
done:"  Id.  734. 

These  references  will  suffice  to  illustrate  the  doctrine^  which 
is  everywhere  maintained,  that  the  purchaser  of  land  at  a  sheriff's 
sale  is  not  bound  to  examine  into  the  irregularity  of  the  proceed- 
ings by  which  the  execution  was  obtained:  Henry  v.  Ferguson, 
1  Bailey  L.  512;  BarJdey  v.  Screven,  1  Nott  &  M.  408;  Thomp- 
aan  v.  TolnUe,  2  Pet  167;  Sioney  v.  SchulU,  1  Hill  Ch.  482 
[27  Am.  Dec.  429];  Armstrong  v.  Jackson,.  1  Blackf.  210  [12 
Am.  Deo.  225];  and  that  however  irregular  a  proceeding  may 
be,  the  title  of  the  purchaser  cannot  be  affected  by  it  unless  the 
proceeding  was  absolutely  void:  Sumner  y.  Moore,  2  McLean, 
59;  Sugd.  Vend.  68,  69. 

We  think  it  cannot  reasonably  be  maintained  that  the  error 
relied  on  in  this  case,  if  it  be  sudi,  of  issuing  execution  out  of 
the  county  without  a  return  of  nulla  bona,  is  an  irregularity  of 
so  grave  a  character  as  to  render  the  process  a  nullity,  and  the 
sheriff  a  trespasser  in  proceeding  to  execute  it;  and  if  it  was 
sufficient  to  afford  a  protection  to  the  officer,  it  must  also  pro- 
tect the  purchaser.  This,  as  a  general  proposition,  and  in  its 
application  to  this  case,  is  unquestionable.  It  is  not  necessary 
here  to  consider  the  exceptions  to  which  it  may  be  subject.  It 
is  suggested  that  it  appears  by  the  record  that  the  defendants 
had  property  in  the  county  of  Nacogdoches  sufficient  to  satisfy 
the  execution.  This,  however,  is  a  mistake.  In  so  far  as  any- 
thing appears  by  the  record  upon  that  subject,  it  is  strongly  to 
be  implied  from  it  that  the  defendants  had  not  property  in  that 
county  subject  to  the  execution.  But  if  it  were  proved  that 
they  had,  such  proof,  I  apprehend,  would  no  more  annul  the 
title  of  the  defendants  in  this  case  than  would  proof  that  the 
defendants  had  personal  property,  on  which  the  sheriff  might 
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haTe  leriedy  annul  the  title  of  a  purchaser  of  land  sold  under 
execution  in  any  case.  These  are  errors  in  the  proceedings  with 
which  the  purchaser  is  not  chargeable,  and  which  cannot  be 
alleged  to  impeach  his  titie. 

It  is  further  insisted  that  the  executioh  was  Toid  for  the  want 
of  form,  in  not  reciting  that  the  defendants  had  not  property  in 
Nacogdoches  county  whereon  to  levy.  This,  at  most,  was  but 
mere  matter  of  form,  which  might  have  beecc  cured  by  amend- 
ment in  a  direct  proceeding  to  set  aside  the  execution:  Graves 
T.  Hall,  18  Tex.  524;  and  can  upon  no  principle  be  held  to 
affect  the  title  of  a  bona  fide  purchaser^  All  that  concerned  him 
was  to  know  that  there  was  a  subsisting  judgment  in  Nacog- 
doches couniy  upon  which  the  execution  issued;  and  he  had  a 
right  to  suppose  that  the  court  and  its  officers  had  not  exceeded 
their  power  in  sending  the  process  out  of  the  county. 

But  it  is  insisted  that  as  the  attorney  of  the  plaintiff  in  exe- 
cution bid  off  the  property,  he  was  affected  with  notice  of  the 
alleged  irregularity,  in  issuing  the  process,  and  the  purchase  by 
him  was  consequentiy  fraudulent  and  yoid;  and  that  the  de- 
fendants, though  not  affected  with  actual  notice,  could  deriye 
no  title  under  the  fraudulent  vendee.  If  it  be  admitted  that 
the  purchase  by  the  attorney  was  fraudulent,  the  consequence 
insisted  on  as  to  subsequent  purchasers  from  him  without  notice 
would  not  follow.  This  question  was  considered  in  the  case 
of  Ibwler  t.  Stcneum,  11  Tex.  478  [62  Am.  Dec.  490],  in  refer- 
ence to  the  statute  of  frauds.  It  will  be  seen  by  reference  to 
the  authorities  there  cited  that  it  is  the  setUed  American  doc- 
trine that  a  bona  fide  purchaser  for  a  valuable  consideration  will 
be  protected  whether  he  purchased  from  a  fraudulent  grantor 
or  a  fraudulent  grantee,  though  the  statute  declares  the  fraudu- 
lent conveyance  utterly  void:  Id.  501-503.  The  sale  may  have 
been  fraudulent  and  voidable  as  to  the  defendants  in  execution, 
but  it  was  binding  upon  the  purchaser,  and  therefore  it  was  not 
a  nullity.  It  vested  the  titie,  until  avoided  by  those  who  had 
the  right  to  avoid  it,  in  the  vendee.  His  conveyance  passed  thi> 
title,  and  the  bona  fide  purchasers  without  notice  cannot  ioe 
affected  by  the  alleged  fraud  in  his  purchase:  Blights  Heirs  v. 
2bfrm,  7  T.  B.  Mon.  612  [18  Am.  Dec.  219].  Being  innocent 
purchasers  for  a  valuable  consideration,  they  can  be  in  no  worse 
eondition  than  if  they  had  purchased  at  the  sale. 

Finally,  it  is  insisted  that  the  sale  was  void,  because  the  prop« 
ertj  levied  on  did  not  bring  its  full  appraised  value.  This  ob* 
jectlon  to  the  title  of  the  defendants  manifestty  is  not  tenable. 
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But  one  lery  had  been  made,  and  that  not  of  property  of  the 
defendants  in  execution.  They  had  refused  to  point  out  ph>p- 
erty ,  and  it  became  the  duty  of  the  sheriff  to  make  a  le^y  in  con- 
formity to  the  directions  of  the  law.  Though  not  bound  to  re- 
ceive the  designation  made  by  the  plaintiff's  attorney,  his  having 
done  so  did  not  affect  the  validity  of  the  levy:  Bryan  v.  Bridge, 
6  Tex.  187.  The  levy  and  sale  appear  to  have  been  regular  and 
in  conformity  to  law,  the  property  having  brought  at  least  two 
thirds  of  its  appraised  value:  Hi^  I>ig.>  art.  1327,  1340. 

We  are  of  opinion,  therefore,  that  the  title  of  the  defendants 
is  not  invalid  by  reason  of  any  of  the  alleged  irregularities  in 
the  execution  and  sale;  and  that  the  court  erred  in  refusing  to 
permit  it  to  be  introduced  as  evidence  of  title  in  the  defendant 
The  judgment  is  therefore  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 

ExBcmoN  18  Basrd  on  Judgment,  and  fiUowi  it  as  a  matter  of  coarse: 
LUtU  V.  Cook,  15  Am.  Dec  608;  see  Clarkson  v.  WhUe,  20  Id.  229. 

Law  18  Mandatobt  whioh  requires  sheriff  to  sell  property  at  not  lees  than 
two  thirds  its  appraised  value:  SproU  v.  Reid,  56  Am.  Deo.  549;  and  for  case 
in  which  the  sale  will  be  set  aside  where  the  property  was  boa^^t  in  for  less 
than  two  thirds  of  its  value,  see  Partlow  v.  Lane,  39  Id.  473. 

Law  18  Mbrbly  Dirxctobt  whicl^  prescribes  the  reqwsites  to  the  mode  of 
proceeding  under  an  execution,  and  in  no  case  can  the  purchaser  be  the  sof- 
ferar  by  an  ominion  of  the  officer  to  observe  them,  unless  he  can  be  shown  vs 
have  been  cognisant  of  that  fact:  Bjfer*  v.  Fnder,  54  Am.  Deo.  271. 

Attobnbt  BA8  No  AuTHORnT  TO  DiBXOT  Salss  Under  his  dienf  s  ezaon- 
tion:  AveriU  v.  WUUams,  47  Am.  Dec  252;  PennkkgUm'^ Ba^n  v.  rei{,52Id. 
262. 

PLAurmnr  mat  Sue  out  as  Many  Bxboutions  as  Hi  Choosbs  on  the 
same  judgment;  but  if  he  executes  them  wrongfully  or  irregularly,  it  is  at 
hii  p«ril:  MeNair  v.  Bagkmd,  22  Am.  Dec  728. 

BmoT  OF  SsNDiNO  ExxounoNs  TO  Othbb  CouiiTiis  THAN  That  ni 
Which  Judgmxnt  is  Bbcovkbxd:  8amden^$  ffeirt  v.  Buddk,  15  Am.  Deo. 
148;  Cox  V.  NeUon,  Id.  89;  MeNair  v.  Bagkuid,  22  Id.  728;  CofmmmweaUh 
V.  O'CuU,  23  Id.  893;  Sttpkenson  v.  Doe,  46  Id.  489. 

Duty  or  Shxbot  in  Lxvtino  Exbootion  is  to  seise  without  delay  suffi-  * 
cient  property  to  satisfy  the  debt  and  costs.  He  is  left  to  exerdse  his  own 
Judgment,  and  is  not  bound  by  directions  of  plaintiff  to  levy  on  any  particu* 
lar  property  pointed  out:  Laweom  y.  State,  50  Am.  Dec.  238,  and  notes  242. 
Nor  is  he  l>ound  to  regard  any  equities  subsisting  between  tho  execution 
debtors  themselves,  or  between  the  debtors  and  their  other  creditors:  War* 
ren  r.  Edgtrton,  54  Id.  66.  The  officer  can  pass  title  by  sale  under  writ 
wherever  he  can  justify  under  the  writ,  if  all  other  prerequisites  to  a  sale 
have  been  complied  with:  Coleman  v.  MeAmiUp,  57  Jd.  229,  and  notes  231; 
see  exhaustive  note  to  Samtcool  v.  BouglUon,  21  Id.  190,  and  CommomweaUk 
V.  CCuU,  23  Id.  893,  on  justification  of  officers  by  their  process. 

PuxoBASiR  at  Ezbcution  Salbs  is  not  bound  by  the  irr^gularacts  of  the 
sAoer  or  plaintiib  in  whioh  he  does  not  participate.    Sooh  misoooduot  will 
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not  be  pennittod  to  prejndioe  hia  title:  Cox  y.  KeUon^  15  Am.  Deo.  89;  Ham* 
Utom  y.  Shrewtburyt  Id.  779;  Blighi*s  Heira  y.  7*o6tn,  18  Id.  219;  Byen  y. 
bowler,  54  Id.  271,  end  notes  296;  Spindler  y.  il<im«on,  56  Id.  755,  and  note 
to  «Mne  761,  ooUeoting  oaaes  on  title  aoqoired  by  purchaser  at  sheriff's  sale; 
yetolon  y.  State  Bank,  58  Id.  .363,  and  notes  370.  Purchasers  are  not  re- 
qUred  to  look  into  the  regalarity  of  judgments  and  executions  under  which 
they  purchase:  Minor  y.  Katehez,  43  Id.  488;  unless  it  is  of  a  character  to 
render  the  whole  proceeding  a  nullity:  Draper  y.  Bryson,  57  Id.  257,  and 
notes  265. 

Thx  pbziioipal  case  was  oitxd  in  EarU  y.  Thomae,  14  Tex.  591;  Han- 
cock  y.  Meb^  15  Id.  210,  to  the  point  that  an  irregular  execution  from  another 
county  is  not  yoid,  but  yoidable  only,  and  that  it  is  the  duty  of  the  officer 
who  reoeiyes  it  to  execute  it;  in  Borne*  y.  Hardeman^  Id.  368,  that  honajtde 
purchasers  without  notice  are  not  affected  by  the  fraud  of  their  yendors;  in 
Alexander  y.  Miller^  18  Id.  807,  that  it  is  not  an  objection  to  a  leyy  that  it 
was  made  at  the  instance  of  the  plaintiff  in  execution;  in  Andrews  y.  Bich- 
ardson^  21  Id.  296,  that  the  title  of  the  purchaser  is  not  affected  because  the 
lien  of  judgment  has  not  been  preserved  by  the  issuance  of  execution;  in 
Tktmvemn  y.  Bodriguee^  24  Id.  481,  that  an  innocent  purchaser  will  be  pro- 
tected,  and  where  judgment  is  avoided  will  be  reimbursed  the  purchase 
money;  in  Seguin  y.  Maverick^  Id.  532,  that  an  innocent  purchaser  at  sher- 
iff's sale  will  not  be  affected  by  the  fraud  of  plaintiff;  in  Ayree  v.  Duprey, 
27  Id.  601,  that  where  the  prooess  under  which  the  sheriff  acts  is  absolutely 
void,  or  he  makes  the  sale  without  authority,  the  purchaser  acquires  no  title; 
in  Bawky  y.  BuUoek^  29  Id.  224,  and  Oravan»  v.  WiUon^  35  Id.  56,  that  where 
the  process  is  yoidable  only,  the  purchaser  acquires  title;  in  Boggeee  y.  Houh 
ard^  40  Id.  158,  that  executions  on  dormant  judgments  are  not  void,  but  void- 
able, and  that  title  may  be  aoquLed  under  them;  and  in  Owen  v.  CUy  qf 
Nrnmuoki^  44  Id.  522,  that  such  title  wiU  be  valid  untU  the  sale  is  set  aside. 


ThATOHBB  V.   MlIiLS. 

[14  Tkxas,  U.] 

ftoKnnBOUs  Cbaroi  to  Jubt,  UvaaTiBrAOTOBT  to  Advebsb  Pabtt,  hot 
QmnasxD  to  whxn  It  n  Askid  and^iyxn,  and  not  met  by  a  counter- 
dMtfge,  is  inmiBcieot  ground  for  reversal  in  a  dvil  cause,  unless  it  deariy 
appear  that  the  jury  was  misled  by  the  charge  given  and  complained  of. 
'Cbabob  Bwrmo  Nbobbitt  or  Notiob  ufok  Fact  of  Fuhds  ih  Hanim, 
om  No  FuiTDS,  n  Wboho,  where  statute  has  so  changed  the  law  mer* 
chant  as  to  give  Jmmttdiatfr  right  of  aotioo,and  without  notice,  upon  non* 
aoo^taaoe  of  draft. ' 

TO'  Hofj>  Dbawxe  Rmpohsibh  ukdxb  Law  Mebchant,  if  Bill  vlaa  bikm 
AooxpTiD^  the  holder  must  give  the  maker  due  notice  of  protest  for  non- 
payment, or  use  due  diligence  in  the  endeavor  to  give  sudi  notice. 

tXrasE  Texas  Scatutb,  Dbawsb  of  Inland  Bill  of  Exohanos  mot 
AodPTXD  wmoff  Pbbxhtkd  fob  Aocbptancs  becomes  immediately 
rtipffnTiM^j  and  holder  may  fix  liability  of  any  indorser  thereof  by  insti- 
tating  suit  against  drawer  within  the  time  and  in  the  manner  prescribed 
by  statute,  and  without  notice. 
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JmNnfBRT  AS  SsT-oiT.— Whebb  Ikdobseb  of  Bill  Subs  BCaker  thebbof^ 
«  judgment  against  payee  obtained  by  maker  in  another  separate  and  dis* 
tinct -action,  and  after  payee  had  negotiated  the  bill,  cannot  be  ayailablo 
as  a  set-off  against  indorsee's  snit,  nnless  the  original  payee  still  owns  the 
draft  sned  on,  or  has  some  beneficial  interest  in  the  suit. 

Appeal  from  Wharton.  Suit  commenced  September  5, 1852, 
by  appeUees  against  appellant,  on  a  draft  drawn  in  Texas,  dated 
Jannary  1, 1852,  for  five  hundred  dollars,  and  payable  thirty 
days  i^Ker  date.  The  draft  was  directed  to  L.  J.  Latham; 
Thomas  Thatcher  was  the  maker,  and  B.  &  W.  Milbum  the 
payee.  It  was  indorsed  without  date  to  appellees.  On  the  first 
of  April,  1854,  defendant  pleaded  by  way  of  amendment  that 
the  draft  sued  on,  if  ever  transferred  by  B.  &  W.  Milbum  to 
plaintifTs,  was  transferred  long  after  the  same  was  due,  viz.,  on 
September  1, 1852.  Defendant  also  pleaded  in  ofiset,  payment, 
and  reconyention,  a  judgment  obtained  by  said  defendant  against 
B.  &  W.  Milbum  on  October  21, 1853,  for  the  sum  of  four  hun- 
dred and  serenly-two  dollars  and  fifty-three  cents,  and  interest  on 
the  same  and  costs,  on  a  certain  promissory  note  of  B.  &  W.  Mil- 
bum.  This  judgment  was  alleged  to  be  in  full  force  and  efiTect, 
and  the  offset  was  alleged  to  have  been,  from  its  very  inception, 
known  to  said  B.  &  D.  G.  Mills.  From  the  bill  of  exceptions, 
it  appears  that  defendant  offered  in  evidence  the  judgment  and 
note  as  a  set-off,  but  it  was  ruled  out  and  exception  taken. 
The  nature  of  the  evidence  offered  by  defendant  appears  from 
the  opinion.  From  the  statement  of  facts,  it  appears  that  the 
draft  was  presented  by  B.  &  D.  G.  Mills  for  acceptance  on  Janu- 
ary 25, 1862,  but  was  refused.  The  court  charged  the  jury  as 
stated  in  the  opinion;  and  also,  "  that  the  drawer  of  a  draft  or 
bill  of  exchange,  which  is  not  accepted  when  presented  for 
acceptance,  is  immediately  liable  thereon;  and  it  is  not  necessary 
to  institute  suit  against  the  drawer  at  the  first  term  of  the  court 
after  presentation  and  non-acceptance,  to  fix  his  liabilily." 

J.  W.  Barrig,  for  the  appellant. 

O.  Quinan^  for  the  appellees. 

By  Oourt,  Lipsoomb.  This  is  the  same  suit  that  was  before 
ns  at  the  last  term:  11  Tex.  692.  It  was  reversed  on  the 
ground  that  the  draft  upon  which  the  suit  was  brought  was  not 
in  evidence  before  the  jury,  nor  was  its  absence  accounted  for. 
That  evidence  was  supplied  on  the  last  trial. 

The  court,  at  the  request  of  the  plaintiffs'  counsel,  charged 
the  jury  that  notice  to  the  drawer  is  not  necessary,  when  it  is 
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shown  he  Lm  no  ftinda  in  the  hands  of  the  drawee.  Thia 
chaige  was  not  objected  to  when  it  was  asked  and^ven,  and  it 
is  too  late  to  laioe  it  now.^  •  By  the  lawmerohant  the  oharge-was 
wrong;  it  is,  howeyer,  right  under  our  statute.  In  theaet  {ure* 
scribing  the  mode  of  establidiing  the  Mabilities  of  drawers  and 
indorsers  of  bills  of  exchange  and  promissoxy  notes,  the  third 
section  proTides  **  that  the  drawer  of  any .  bill  of  exchange 
which  shall  not  be  accepted  when  presented  for  acceptance  shall 
be  immediately  liable  for  the  payment  thereof;  and  the  holder 
of  such  bill  may  secure  and  fix  the  liability  of  any  indorser 
thereof  by  instituting  suit'  against  such  drawer  within  the  time 
and  in  the  manner  prescribed  by  the  first  and  second  sections 
of  this  act:''  Hart.  Dig^,  art.  ^Q.  The  charge  was  lyrong*  in 
this,  that  it  rested  the  necessity  of  notice  upon  the  fact  of  funds 
in  the  hands,  or  no  funds;  if  there  were  funds,  the  drawer  was 
entitled  to  notice,  and  if  not,  no  notice  was  necessary;  when  by 
the  statute  the  non-acceptance  of  the  draft,  when  presented,  ga^e 
an  immediate  right  of  action  against  the  drawer,  as  the  mere  fact 
(unconnected  with  anything  else)  of  the  non-acceptance  gave  the 
Tight  to  sue  without  notice.  So  far  as  it  relates  to  the  noD- 
acceptance  of  the  draft,  the  statute  must  be  regarded  as  having 
changed  the  law  merchant.  Not  so,  it  is  believed,  if  the  bill  has 
been  accepted.  The  error  of  the  court  would  not  have  been 
sufficient  to  have  reversed  the  judgment  if  the  charge  had  been 
excepted  to,  because  there  was  no  conboversy,  but  the  bill  was 
refused  when  presented  for  acceptance;  that  was  fully  proved. 
The  court  below  did  not  err  in  the  rejection  of  evidence  offered 
by  appellant.  It  was  not  admissible  und^  the  issues.  It  re- 
lated to  facts  that,  if  true,  could  not  have  affected  the  rights  of 
the  bidder  of  the  draft  Suppose  the  draft  had  been  in  the  hands 
of  the  original  payee  after  he  had  negotiated  it,  and  acceptaiice 
refused,  and  he  had  endeavored  to  procure  its  payment  from  the 
drawer;  it  could  not  impair  the  right  of  the  indorsee  if  no  com- 
promise nor  payment  was  made.  It  would  be  presumed  that  the 
object  of  his  possession  was  to  secure  the  rights  of  himself  and 
the  indorsee  to  whom  it  had  been  indorsed.  If  an  arrangement 
had  been  made  impairing  the  rights  of  the  indorsee  of  the  bill, 
such  arrangement  would  be  valid,  because  the  possession  of  the 
bill  by  the  first  holder  would  have  been  regarded  as  authority 
to  control  the  matter.  Nothing,  however,  was  done  by  the 
drawee,  and  in  truth  the  evidence  offered  of  the  draft  ever  having 
been  in  the  possession  of  the  payee  after  he  had  negotiated  it 
amounts  to  nothing. 

Am.  Am.  Vol.  IXV— 9 


Digitized  by  VjOOQIC 


96  Thatcheb  v.  Milus.  [TexaR» 

There  ma  no  error  in  rejecting  the  evidence  of  a  judgment 
obtained  againBt  the  payee  after  he  had  negotiated  the  draft.  It 
could  not  be  made  available  as  a  set-off  against  the  suit  of  the 
indorser  of  the  biU  indorsed  before  that  judgment  was  obtained. 
It  could  under  no  circumstances  have  been  set  off,  unless  it  had 
been  shown  that  the  original  payee  was  still  the  real  owner  of 
the  draft  sued  on,  and  that  the  suit  was  for  his  benefit.  The 
judgment  is  a£Brmed. 

Judgment  a£Brmed. 

Ebbos  ur  CocBT  bblow,  Whicb  Don  hov  Pbsjudiob  Pabtt,  is  not 
Obound  tor  RvrsBSAL:  Union  Bank  y.  Planiert^  Bamh^  31  Am.  Deo.  113, 
and  note  oonteining  oolleoted  oaaes  116;  ArmtiTong  v.  TaU^  42  Id.  656;  Caded 
V.  CMtee{,44Id.  763;  JZbdWuy  y.  Pace,  47  Id.  744;  ti'iUoiu  ▼. />tUliH7Aam,  60 
Id.  233;  JVbyM  y.  Shepherd,  Id.  625;  McPhermm  y.  McPhenon,  53  Id.  416; 
Nkholmm  y.  N.  F.  A  N.  H,  R.  R.,  56  Id.  390;  ChoM  y.  WaMmm,  59  Id. 
623;  and  notes  to  same.  Bnt  error  tending  to  mislead  the  jnry  or  influence 
tbe  yerdiot  \b  groond  for  reyersal:  Re^f  y.  Rapp,  37  Id.  528;  PoUb  v,  Htmte^ 
50  Id.  329;  OftoiMi/er  y.  i?V({^,  60  Id.  188. 

Due  Dilioknob  in  Makino  Dxhand  and  Nonci  is  necessary  in  order  to 
charge  drawees  or  indorsees:  AUen  y.  MerchoMtB*  Bank  qf  New  York,  34  Am. 
Dec.  289;  see  note  to  same  307;  Ortar  y.  McDonald,  52  Id.  703,  and  cases 
dted  in  note  thereto  710. 

NOTIGB  OF  DiSHONOB  OF  BiLL  OF  EXCHANOX  18  EXCUSED  WHEN  D&AWXB 

HAS  No  Funds  of  Dbawxb:  Bubble  y.  fbgarHe,  45  Am.  Dec.  775,  and  col- 
lected  cases  in  note  778;  Orear  v.  McDonald,  703,  and  collected  cases  in 
note  to  same  710L 

WmTHEB  Pbotbst  fob  Non-aocbftanoe  and  Non-patmxnt  ABE  Bom 
NEOEsaABT,  see  note  to  Diq>r4  y.  Richard,  43  Am.  Dec.  223. 

The  fbinoipal  gasb  was  cited  in  Eameti  y.  Taylor,  25  Tez.  (Snp.)  39t 
to  the  point  that  to  hold  the  drawer  responsiUo  it  was  necessary  that  the 
holder  should  have  giyen  the  maker  doe  notice  of  the  protest  for  non-payment, 
or  if  he  failed  to  giye  snch  notice,  he  should  have  exercised  dne  diligence  in 
the  endeavor  to  give  snch  notice— in  a  case  where  the  payee  of  a  foreign  bill 
of  exchange,  accepted  and  afterwards  protested  for  non-payment,  bronght 
soit  against  the  drawer,  after  two  terms  of  the  district  conrt  had  elapsed  from 
the  maturity  of  the  bill  and  protest  for  non-payment,  and  where  no  facts 
were  alleged  in  the  petition  which  excused  the  holder  from  the  exerdse  of 
diligence  in  giving  the  drawer  notice  of  protest,  such  as  want  of  funds  in  the 
hands  of  the  acceptor,  or  the  like.  In  CareonU  Adm*rs  y.  Rueeell,  26  Id.  456, 
the  construction  of  the  statute  mentioned  in  the  principal  case  was  referred 
to,  showing  that  the  refusal  of  the  drawee  to  accept  had  the  effect  to  fix  the 
liability  of  the  drawer  immediately^  without  the  necessity  of  protest  and 
notice,  or  suit.  In  Cook  v.  WooUer$,  42  Id.  296,  it  was  dted  to  the  point  that 
a  change,  in  itself  erroneous,  will  not,  in  a  civil  canse,  be  sufficient  ground 
for  a  reversal,  when  no  exceptioii  is  takeo  or  counter-charge  asked,  unless  it 
clearly  appear  that  the  jury  was  misled  by  the  charge  given  and  com* 
plained  of. 
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YOBSBB   BT   AL.   V.  HQiL   KC    AL. 

[UTBZAf,e9.] 

QBAxra  OF  Lands  could  Aliinatb  Samb,  undxb  Txxas  GoLoiniATiosr 
Law  of  1823,  -Imiisdiatelt  ox  his  Aoquibino  Right  of  Pbopubtt 
THMKIH.  The  periotl  of  aoqnitition  oommenoed  with  date  of  conooition; 
and  all  veqiiiroaieDts  of  law  oonoeming  ciiltiYatioii  were  fulfilled  if  it  was 
done  withLn  two  years,  either  by  original  graotee  or  his  sendee. 

WnBB  It  Appxabs  that  V sndbs  .  in  Dbkd  is  Mbbx  Nominal  Pabtt, 
that  oonsideratioii  passed  from  another,  and  that  oonveyanoe  was  made 
for  latter's  sole  and  exdosiye  benefit,  it  seems  that  the  nominal  vendee 
is  a  mere  naked  tmstee,  having  no  estate,  no  interest  in  the  lands  eon- 
▼syed,  whioh  will  pass  to  his  legal  representatives,  or  which  his  heirs  can 
take  by  inheritaooe. 

BflDIVOB  OF  ObaL  APMIiMfONS  OF  DECEASED  PaBTT  SHOULD,  AVTBB  LONO 

Lafsb  of  Tuck,  bb  RiOEiyxD  with  Gbxat  Caution,  partfcolarly  so 
where  they  are  made  in  the  hearing  of  a  single  witness,  and  entirely  on- 
supported,  if  not  contradicted,  by  other  evidence.  In  snch  case,  dne  al- 
lowance most  be  made  for  the  fndlty  of  memory,  and  the  liaUlity  to  mis- 
take or  f orpet  the  predse  terms  and  tme  import  of  the  language  used. 

TptURBBS  FOB  BbBVFIT  OF  AnOTHBB  GANNOT    BbCOVEB  IN  THAT  CAFAGITr 

where  they  do  not  seek  to  do  so,  end  have  repudiated  the  trust  relation 
by  bringing  the  action  in  their  own  right.  Thus,  where  A.  paid  pur- 
chase moneyy  and  took  a  conveyance  to  B.  of  an  undivided  one  half  of 
a  tract  of  limd,  and  after  the  death  of  A.  and  B.  the  heirs  of  B.,  in  their 
own  right,  sued  the  grsntor  tot  partition,  they  cannot  reoover  as  tnstees 
for  benefit  of  A* 

To  Bnablb  Dbf^kdanth  or  Equitablb  Pboobbpino,  Such  as  Suit  ioib 
Pabtitiqn,  to  Defbat  Plaintiffs'  Titlb  on  Gbound  of  KxauLmto 
Tbubt,  ob  Equitablb  Tetlb  in  Thibd  Pxbson,  it  seems  necessary  for 
them  to  show  such  title  to  be  in  themselves,  or  that  they  have  some 
valid  defense  to  urge  against  it;  in  which  latter  case  the  holder  of  the  title 
must  be  made  a  party  to  the  suit  before  the  aid  of  equity  can  be  invoked. 

In  Suit  fob  Pabtition,  Defendant  cannot  Impeach  Plaintiff's  Titlb 
bob  Fbaud  if  his  Own  Titlb  is  Tainted  with  Same  Fbaud.  Thus 
where  A.  sued  B.  for  partition  of  land,  sn  undivided  one  half  of  which 
bad  been  conveyed  by  K's  ancestor  to  A.'s  anoestor,  and  B.'8  defense 
was  that  the  purchase  money  was  paid  by  C,  who  was  empresario  of 
Ike  oolony,  and  that  the  conveyance  was  taken  to  the  sncestor  of  A.  to 
avoid  the  law  which  forbade  said  empresario  to  take  or  receive  any  por- 
tion of  said  lands,  and  that  the  same  was  fraudulent  and  void,  K  could 
aot  impsanh  the  title  on  the  ground  of  fraud,  in  whioh,  if  it  had  been 
made  to  appear,  his  ancestor  was  equally  implicated  with  hii  vendee. 

b  Suit  fob  Pabtition,  Court  ouoht  not  to  Adjudicate  and  Dispose 
OF  SuBJBor-KATTKB  uuless  all  the  real  parties  in  interest  are  before  it. 

b  Sun  FOB  PAsnnoN,  Dbfbnsb  of  Limitation  n  Compbtent  to  Show 
Advbbsb  Olaim  and  Holdino  as  against  sny  right  or  title  in  plainti£Bk 

iUflOIOWIJaMMBNT  THAT  AdYBBSB   ClAIM    IS   NOT   HbLD  AS  TO   OnB   PBB- 

mm  does  not  prsdnde  the  okim  of  the  one  in  possession  from  being  ad* 
Tsne  as  to  all  others. 
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Imtevbed  Timpobabt  Absknob  or  Infant  tbom  Kativs  Countby,  pro* 
longed  until  he  acrives  of  age,  does  not,  wliere  he  has  &6  other  disabil- 
ities of  citizenship  than  those  arising  from  nonage,  and  where  a  pre- 
yioQsly  appointed  guardian  represents  him  at  home,  attach  the  disabili^ 
of  alienage  to  him  upon  his  return  tu  assert  his  rights. 

FoUrklTUBS  AOCBITES,    NOT  TO  iNDnODITALS,   BUT  TO  StATE. 

• 

ApFEiL  foom  Anfitin.  This  was  a  suit  for  the  partition  of 
land,  and  the  defendants  set  up  a  superior  outstanding  equi- 
tjft1>le  title  in  a  third  party,  and  relied  upon  it  as  a  valid  defense. 
The  grant  to  James  Cummings  was  completed  by  the  act  of  pos- 
session on  August  16, 1824.  The  deed  from  Cummings  to  James 
E.  B.  Austin  was  dated  February  5, 1825.  It  was  shown  that 
persons  claiming  under  Cummings  had  continuously  cultivated 
the  land  from  1824  to  the  time  of  suit  brought.  Defendants 
alleged  that  the  conveyance  to  James  E.  B.  Austin  was  really 
and  in  fact  for  the  sole  use  and  benefit  of  Stephen  F.  Austin, 
who  was  empresario  of  the  colonial  grant  to  him  by  that  name; 
tibat  the  said  conveyance  was  thus  executed  to  avoid  the  law, 
which  forbade  the  said  Austin  to  take  or  receive  any  portion  of 
the  said  lands,  and  that  the  same  was  fraudulent  and  void.  The 
father  of  Samuel  A.  Cummings,  William  Cummings,  died  in 
1828  or  1829;  and  shortly  after  his  death  his  widow  went  to 
Eentud^y  and  took  defendant  Samuel  A.  Cummings,  then  a 
child  about  two  years  old,  with  her.  He  returned  some  time  in 
the  year  1847.    The  other  facts  appear  from  the  opinion; 

O.  W.  Smilhf  for  the  appellants. 
t7.  TT.  Harris,  for  the  appellees. 

By  Court,  Whbelbb,  J.  It  is  objected  to  the  deed  of  the  fifth 
of  February,  1825,  that  it  evidences  a  sale  made  before  the 
eviration  of  two  years  from  the  date  of  the  original  grant,  and 
before  cultivation,  and  is  therefore  void. 

The  twenty-second  article  of  the  colonization  law  of  1823,  1 
White,  688,  declares  that  *'  the  date  of  the  concession  of  lands 
constitutes  an  inviolable  law  for  the  right  of  property  and  legal 
ownership.'*  The  consequence  of  such  right  of  property  and 
legal  ownership  is  the  power  of  alienation.  And  there  is  no 
inhibition  in  the  law  of  1823,  express  or  implied,  of  the  right  to 
alienate  at  any  time  after  the  right  of  property  has  been  acquired. 
The  tweniy-ninth  article  declares  that "  every  individual  shall 
be  free  to  leave  the  empire,  and  can  alienate  the  lands  ovez 
which  he  may  have  acquired  the  right  of  property,  agreeably  to 
the  tenor  of  this  law."    In  the  case  of  HoUiman  v.  PeMes^  1 
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Tez.  692,  ibis  provision  was  considered  as  containing  an  implied 
inhibition  of  the  right  to  hold  the  land  acquired  under  the  law, 
after  a  permanent  removal  foom  or  abandonment  of  the  empire. 
But  it  contains  an  express  authority  to  alienate  after  the  right 
of  property  shall  have  been  acquired  agreeably  to  the  tenor  of 
the  law;  and  the  period  of  the  accusation  of  the  right  is  referred, 
by  the  tweniy^second  article,  to  the  date  of  the  concession.  The 
right  to  sell,  therefore,  at  any  time  after  obtaining  the  grant 
and  before  leaving  the  empire,  seems  clearly  deducible  from  the 
terms  and  provisions  of  the  law.  The  tweniy-third  article  pro- 
vides that  ''if,  after  two  years  from  the  date  of  the  concession, 
the  colonist  should  not  have  cultivated  this  land,  the  right  of 
properly  shall  be  considered  as  renounced.''  The  vendee  would 
doubtless  take  subject  to  this  condition.  But  there  is  nothing 
in  the  law  which  would  permit  its  performance  within  a  less 
period  than  two  years;  or  which  necessarily  requires  performance 
by  the  original  grantee  in  person.  If  peiformed  within  the  two 
years,  whether  by  the  original  grantee  or  by  his  vendee,  the 
requirement  of  the  law  will  have  been  fulfilled:  Jenkins  v. 
Chambers^  9  Id.  167.  But  if  proof  of  performance  of  the  con- 
dition of  cultivation  were  nece^sary  in  this  case,  it  sufficiently 
appears  by  the  certificate  of  the  empresario  attached  to  the 
deed,  and  by  the  evidence  upon  the  trial,  that  it  was  performed 
by  the  grantee  in  person.  There  is  therefore  nothing  in  the 
objection. 

But  the  right  of  the  plaintiffs  to  recover  in  thisaction  isques- 
tioned  upon  other  grounds,  which  are  entitled  to  more  considera* 
tion. 

The  defendants,  Portis  and  wife,  pleaded,  in  substance,  that 
the  deed  of  the  fifth  of  Febmary,  1826,  to  the  plainti£b'  ances- 
tor, James  E.  B.  Austin,  was  made  for  the  sole  use  and  benefit 
of  Stephen  F.  Austin;  that  he  was  the  real  vendee;  and  that  the 
plaintiff's  ancestor  vnis  but  a  mere  nominal  party  to  the  deed, 
not  having  any  real  or  beneficial  interest  in  the  land  conveyed. 
If  it  vnis  true  that  he  was  a  merely  nominal  party  to  the  deed, 
that  the  consideration  passed  from  Stephen  F.  Austin,  and  the 
eottveyanee  vnis  made  for  his  sole  and  exclusive  benefit,  it  would 
seem  that  the  nominal  vendee  was  a  mere  naked  trustee,  having 
no  estate,  no  interest  in  the  lands  conveyed,  which  would  pass 
to  Ids  l^gal  representatives,  or  which  his  heirs  could  take  by  in- 
heritance* And  there  can  be  no  question  that  the  evidence 
oondnoes  strongly,  if  not  conclusively,  to  prove  that  such  was 
ilia  charaoter  of  the  convqrance.    This  is  as  clearly  shown  by 


Digitized  by  VjOOQIC 


102  PoBTis  V.  Hill.  [Tezaa^ 

the  evidenoe  which  was  admitted,  and  by  that  which  was^  we 
think  improperly,  excluded,  as  perhaps  any  fact  of  that  nature 
could  well  be  established  by  the  testimony  of  liTing  witnesses 
after  so  great  a  lapse  of  time.  Not  to  mention  in  detail  the  evi- 
dence tending  to  that  conclusion,  it  may  suffice  to  observe  that 
the  witness  Williams,  who  had  the  best  means  of  information, 
and  who  speaks  to  the  facts  within  his  personal  knowledge,  tes- 
tifies positively  to  the  fact  that  Stephen  F.  AustiA  was  the  real 
party  to  the  controversy,  and  that  the  consideration  passed  from 
him.  The  testimony  of  Chrisman  and  others,  intimately  ac- 
quainted with  the  peorties  and  their  actings  and  dealings  in  rela- 
tion to  this  land,  strongly  cmroborates  his  statement;  and  there 
is  nothixig  in  the  evidence  to  the  contrary.  The  Itod  was  always 
claimed  by  Stephen  F.  Austin,  and  never  by  James  F.  B.  Aus- 
tin. The  acts  and  declarations  of  the  ^rmer,  asserting  title  in 
himself,,  were  open,,  public,  and  notorious;  and  though  they 
niust  have  been  known  to  the  latter,  it  does  not  appear  that  he 
ever  asserted  any  claim  to  the  land  whatever.  It- was  not  even 
known  to  some,  it  se^ms  to  most,  of  the  witnesses  intimately 
acquainted  with  the  parties,  that  the  deed  had  been  taken  in  his 
name.  He  was  a  young  man,  living  with  his  brother,  Stephen 
F.  Austin,  at  the  time;  industrious  and  trustworthy,  the  wit- 
nesses say,  but  having  but  little,  if  any,  pecuniaiy  means  of  his 
own.  He  had  his  brother's  confidence,  doubtless;  and  appears 
to  have  been  but  the  passive  instrument,  whose  name  was  used 
by  his  brother  in  taking  the  conTeyance  for  himself,  and  to  his 
own  sole  use  and  benefit.  He  does  not  appear  to  have  had,  or 
ever  to  have  supposed  that  he  had,  any  interest  in  the  land  by 
iieason  of  the  conveyance  being  taken  in  his  name.  There 
is,  in  a  word,  eveiything  to  show  that  the  right  acquired  under 
the  deed  was  in  Stephen  F.  Austin.  The  consideration  paseed 
from  him,  and  he  was  the  real  Vendee.  Such  unquestion- 
ably was  the  understanding  of  all  the  parties  at  and  after  the 
making  of  the  deed.  And  on  the  other  hand,  there  is  nothing 
to  show  that  the  plaintiffs'  ancestor  ever  set  up  any  claim  of  title 
or  right  in  himself  to  the  land  conveyed  during  his  life-time;  or 
that  any  one  else  ever  set  up  any  such  claim  under  or  through 
him  during  the  life-time  of  Stephen  F.  Austin,  or  until  the 
commencement  of  this  suit,  a  period  of  twenty  years  from  the 
date  of  the  deed.  There  was  an  attempt  to  prove  admissions 
of  the  plaintifGs'  right  by  those  from  whom  the  defendants 
derive  title;  and  there  was  the  testimony  of  one  witness  only 
that  in  1888  John  Cummings  admitted  to  him  that  his  brothex 
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James  had  sold  the  nndiTided  half  of  the  land  granted  to  James 
E.  B.  Austin;  and  that  he  -was  liying  on  the  land  and  holding 
possession  for  the  benefit  of  the  heirs  of  James  Cummings  and 
said  Austin.  But  this  statement  is  unsupported  by  any  other 
witness  or  droumstances  in  the  case;  and  is  at  variance  with  the 
statement  proved  to  have  been  made  by  John  Cummings  to 
another  witness  (Atkinson),  who  went  to  him  for  information 
respecting  the  title  (in  consequence  of  one  Lapp  having  offered 
to  sell  to  the  witness)  three  years  before.  It  is  at  variance,  too, 
vriih  the  recitals  of  the  deeds  of  partition  between  John  and  Will- 
iam  Cummings  and  Austin,  and  between  themselves;  and  indeed, 
with  all  the  other  acts  and  declarations  of  the  parties  shown  in 
evidence.  This  evidence  of  the  oral  admissions  of  a  deceased 
party,  made  in  the  hearing  of  a  single  witness,  and  so  entirely  un- 
supported, not  to  say  contradicted,  by  the  other  evidence  in  the 
case,  ought  certainly  to  be  received,  after  such  a  lapse  of  time, 
with  great  caution,  and  due  allowance  for  the  frailiy  of  memoiy 
and  the  liability  to  mistake  or  forget  the  precise  terms  and  true 
import  of  the  language  used.  No  one  else  testified  to  any  such 
admission,  or  to  any  part  that  renders  it  probable  that  such  an 
admission  would  have  been  made.  On  the  contrary,  it  is  ren- 
dered altogether  improbable,  from  the  well-established  fact  that 
the  right  and  title  had  always  been  asserted  and  admitted  to  be 
in  Stephen  Ft  Austin,  and  never  in  his  brother  James.  And  it 
must  be  admitted  to  be  highly  probable  that  the  witness,  if  not 
mistaken  as  to  the  fact  of  the  admission,  was  at  least  mistaken 
as  to  the  party  in  whose  favor  it  was  made. 

The  evidence  admitted,  and  that  of  Chrisman,  which  was 
excluded  at  the  instance  of  the  appellants  themselves,  but  for 
what  reason  is  not  perceived,  establishes  beyond  a  reasonable 
doubt,  that  after  the  death  pf  the  original  grantee,  James  Cum- 
mings, his  surviving  brothers  John  and  William  (who  appear  to 
have  been  intended  and  understood  to  be  joint  recipients  with 
him  of  the  bouniy  of  the  government  in  the  original  grant),  and 
Stephen  F.  Austin,  made  a  division  and  partition  among  them- 
selves of  their  respective  interests  in  the  land,  under  the  grant 
and  the  deed  of  the  fifth  of  February,  whereby  the  two  middle 
leagues,  as  they  are  described  by  the  witnesses,  were  surveyed, 
and  set  apart  to  Austin,  the  upper  league  and  a  half  to  William, 
and  the  lower  league  and  a  half  to  John  Cummings.  This 
partition  api>ears  to  have  been  subsequently  recognized  and  ac- 
quieeced  in  by  all  the  parties  in  interest.  It  was  distinctly 
recognised,  and  virtually  admitted,  by  the  present  parties  appet 
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lanty  in  ibeir  iuTentories  rendered  in  the  administration  of  the 
estates  of  John  and  William  Cummings,  though  thej  resisted 
the  proof  of  it  upon  the  trial.  It  was  asserted,  and  relied  on 
by  their  oo-defendant.  Upon  this  state  of  case,  which  seems  too 
well  established  in  evidence  to  admit  of  doubt  that  it  is  the  true 
state  of  the  case,  it  is  not  easy  to  perceive  how  the  present 
plaintiffs,  as  the  heirs  of  James  E.  B.  Austin,  can  maintain  their 
action  for  a  partition  of  the  undivided  half-interest  in  the  entire 
five  leagues,  under  the  deed  of  the  fifth  of  February,  1825.  And 
if  by  right  of  inheritance  the  plaintiffs  could  sue  for  an  inter- 
est in  this  land,  it  is  difficult  to  conceive  what  answer  they  can 
have  to  the  defense  of  limitation  pleaded  and  relied  on  by  the 
defendants.  The  ancestor  of  the  defendants  was  in  possession 
at  the  date  of  the  deed  of  the  fifth  of  February,  and  at  the  date 
of  the  partition,  by  which  the  co-tenancy  created  by  that  deed  was 
dissolved  and  determined;  and  the  defendants,  and  those  under 
whom  they  claim,  have  continued  in  possession  ever  since, 
holding  adversely  to  all  persons  except  Stephen  F.  Austin;  and 
holding  the  part  apportioned,  and  set  apart  to  them,  adversely 
to  him  and  all  others.  If,  therefore,  it  be  considered  that 
the  plaintiffs  could  assert  title  under  the  deed  of  the  fifth  of 
Februaiy,  against  all  persons  but  the  real  beneficiaiy  in  the 
deed,  still  they  are  precluded  from  maintaining  this  action  by 
limitation,  which  commenced  to  run  in  the  life-time  of  their 
ancestor.  They  cannot  recover  in  the  capacity  of  trustees  for 
the  benefit  of  the  heirs  of  Stephen  F.  Austin;  for  they  do  not 
seek  to  recover  in  that  capacity,  and  by  bringing  this  action  in 
their  own  right,  they  have  repudiated  the  trust  relation. 

If  this  wdre  an  action  of  ejectment,  or  of  trespass  to  tiy  title,  it 
would  be  sufficient  to  defeat  the  plaintiffs*  action,  to  show  an  out- 
standing, paramount  title  in  a  third  person.  But  being  an  equi- 
table proceeding,  it  was  perhaps  necessary  for  the  defendants  to 
enable  them  to  defeat  the  plaintiffs'  title  on  the  ground  of  a 
resulting  trust  or  an  equitable  title  out  of  the  plaintiffs,  to  show 
either  that  they  had  acquired  that  title  or  had  some  valid  defense 
to  urge  against  it  And  if  the  latter,  the  holder  of  the  title  must 
have  been  made  a  party  to  the  suit  before  his  rights  would  be  ad- 
judicated upon  by  a  court  of  equiiy.  The  defendants  have  urged 
certain  defenses  against  the  title  of  the  beneficiaiy  in  the  deed, 
Stephen  F.  Austin,  but  without  making  him  or  his  heirs,  in  whom 
the  title  resides,  party  to  the  suit.  They  allege  that  the  sale 
was  void  for  fraud  and  for  lesion.  But  before  they  should  have 
been  heard  to  urge  these  defenses,  or  to  ask  an  adjudication 
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upon  the  title  of  the  heirs  of  Stephen  F.  Austin,  thej  should 
hare  been  required  to  make  them  parties  to  the  suit,  in  order 
that  they  might  be  heard  before  there  was  an  adjudication 
npon  the  Talidiiy  of  their  title  by  which  their  rights  might  be 
adjudged  forfeited,  annulled,  or  divested.  Of  the  alleged 
grounds  of  iuTalidity  in  their  title,  it  may  be  observed  that 
the  defense  of  lesion  was  unsupported  by  the  evidence,  even  if 
the  right  to  impeach  the  validity  of  the  sale  on  that  ground 
had  not  been  long  before  barred.  And  the  defendants  could 
not  impeach  the  title  on  the  ground  of  fraud,  in  which,  if  it 
had  been  made  to  appear,  it  would  also  have  appeared  that 
their  ancestor,  under  whom  they  claim,  was  equally  implicated 
with  his  vendee.  These  defenses,  therefore,  were  manifestly 
untenable,  even  if  they  had  been  urged  against  the  title  of  a 
parfy  before  the  court,  and  in  a  situation  to  controvert  them. 
But  the  court  ought  not,  it  would  seem,  to  have  proceeded  to 
adjudicate  and  dispose  of  the  subject-matter  of  the  suit  among 
parties,  some  of  whom  appear  not  to  have  been  entitled,  and 
when  the  real  parties  in  interest  were  not  before  the  court.  And 
if  it  were  necessary  to  the  present  disposition  of  the  case  to 
pass  upon  that  question,  we  might  feel  no  hesitancy  in  holding 
that  the  verdict  was  contrary  to  the  evidence,  in  that  it  found 
the  plaintiffs  entitled  to  the  undivided  half-interest  in  the  entire 
&ve  leagues,  when  it  is  evident  there  had  been  a  partition  of  the 
land  between  the  real  parties  in  interest,  and  that  the  upper  and 
lower  portions  of  the  tract  had  been  set  apart  to  the  ancestors 
of  the  defendants,  and  had  been  held  by  them  adversely  to  the 
plaintiffs  a  sufficient  length  of  time  to  bar  a  recovery  in  their 
own  light  by  limitation. 

It  might  be  urged  as  an  answer  to  this  appeal  that  the  ap- 
pellants did  not  rely  on  the  partition;  and  that  they  objected 
to  evidence  of  a  partition,  offered  by  their  co-defendant.  They 
however  pleaded  and  relied  on  the  defense  of  limitation^  and 
if  they  did  not  place  themselves,  by  their  pleading,  in  a  situa- 
tion successfully  to  controvert  the  right  of  the  plaintiffs  to 
ireoover  on  the  question  of  title,  they  did  so  upon  their  defense  of 
limitation.  For  under  this  defense  it  was  competent  for  them 
to  show,  as  the  evidence  does  show,  that  whatever  right  or  title 
they  acknowledged  in  another  was  in  Stephen  F.  Austin;  and 
that  as  to  any  right  or  title  in  the  plaintiffs,  they  claimed  and 
held  adversely.  But  by  the  instructions  of  the  court  to  the  jury, 
the  defendants  were  effectually  precluded  from  deriving  any  ben- 
efit from  the  evidence  of  title  in  Stephen  F.  Austin,  or  of  a  title 
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oat  of  the  plaintifls,  not  only  as  respected  the  right  of  the 
plaintiffs  to  sue,  but  also  as  respected  die  defense  of  limitation. 
The  court  was  asked  by  the  plaintiffs  to  instruct,  and  did  in- 
struct the  jury  in  substance  and  effect,  and  in  a  yariety  of  forms, 
that  no  contract,  agreement,  partition,  or  transaction  in  relation 
to  the  lands,  or  the  manner  in  which  they  were  to  be  or  were  in 
fact  held,  made  between  Stephen  F.  Austin  and  the  Messrs. 
Oummings,  or  by  the  latter  among  themselyes,  was  binding  upon 
the  plaintiffs,  or  could  affect  their  right  to  recover,  unless  it 
was  proved  that  such  contract,  agreement,  or  transaction  was 
made  with  the  knowledge  and  consent  of  the  plaintiffs'  ancestor, 
James  E.  B.  Austin. 

This  was  assuming  and  taking  for  granted  the  very  question 
in  issue;  that  is,  whether  the  ancestor  of  the  plaintifffl  had  ac- 
quired, or  the  defendants'  ancestor  had  acknowledged  in  him, 
any  interest  or  right  in  the  land,  tmder  the  deed.  If  he  had 
acquired  no  right,  and  the  defendants'  acknowledgments  of  title 
had  no  reference  to  such  right  in  him,  but  in  another,  it  was  of 
of  course  immaterial  whether  he  knew  of  their  dealings  respect- 
ing the  title  or  not.  If  it  were  conceded,  as  the  instructions 
assume,  that  the  deed  vested  in  him  the  equitable  as  well  as  the 
legal  title,  notwithstanding  the  evidence  to  the  contrary,  then  of 
course  no  disposition  which  third  persons  might  assume  to 
make  of  if,  without  his  c<uisent,  express  or  implied,  would  be 
binding  on  him  or  his  heirs.  And  then  it  would  have  been  a 
question,  proper  to  submit  to  the  jury,  whether  the  evidence 
was  sufficient  to  affect  him  with  notice  of  the  dealings  of  his 
brother,  and  the  other  parties  concerned,  in  relation  to  the  title, 
partition,  and  distribution  of  the  li^d.  This  question  of  notice 
would  have  been  material,  assuming  that  it  had  not  been  shown 
that  this  party  had  no  interest  to  be  affected  by,  or  to  entitle  him 
or  his  heirs  to  complain  of,  the  want  of  it,  and  this  was  what  the 
instructions  in  question,  the  giving  of  which  was  made  a 
ground  of  the  application  for  a  new  trial  on  the  part  of  the 
appellants,  did  assume,  and  in  effect  decide  contrary  to  the  evi« 
dence  in  the  case.  And  the  general  charge  of  the  court  appears 
to  have  proceeded  throughout  upon  the  same  assumption;  that 
is,  that  the  title,  legal  and  equitable,  was  vested,  by  the  deed  of 
the  fifth  of  February,  absolutely  in  the  nominal  vendee;  and 
that  all  the  acts  of  the  ancestors  of  the  defendants  in  their  deal- 
ings with  Stephen  F.  Austin,  in  relation  to  the  title  and  posses- 
sion, are  to  be  taken  as  admissions  in  favor  of  the  title  of  the 
ancestor  of  the  plaintiflii  under  that  deed.    This  manifestly  was 
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error;  and  there  ottn  be  but  little  doabt  it  was  the  Tiew  of  the 
case  whidi  controlled  the  verdict  of  the  jury. 

There  was  error  also  in  excluding  the  deposition  of  the  wit- 
ness Williams^  in  answer  to  the  fourth  interrogatory.  It  was 
material  and  pertinent  to  the  issue,  going  to  show  who  were  the 
real  parties  to  the  contract;  from  whom  the  consideration  passed, 
and  in  whom  the  right  was  understood  and  admitted  to  be» 
under  the  deed  of  the  fifth  of  February,  1825. 

As  respects  the  questions  arising  between  the  appellants  and 
their  co-defendant,  Samuel  A.  Cummings,  it  is  to  be  observed 
that  the  latter  asserted  a  claim  of  title  by  inheritance  from  his 
&ther  only  to  the  portion  of  the  grant  which  had  been  appor- 
tioned and  set  apart  to  him  in  the  partition.  If  his  right  had 
been  conceded  by  his  co-defendant,  there  would  have  been  an 
end  of  the  litigation  between  them.  But  it  was  contested.  It 
becomes  necessary,  therefore,  to  inquire  whether  his  right  could 
be  defeated  by  reason  of  the  objections  urged  by  the  appellants. 
And  we  are  of  opinion  that  it  could  not.  Having  been  bom  in 
the  country,  of  parents  who  were  citizens  domiciliated  here,  not 
having  adhered  to  the  enemy,  or  gone  to  reside  in  the  enemy's 
country  during  the  war;  being  an  infant  when  taken  abroad, 
and  having  a  guardian  previously  appointed  to  represent  him 
during  what  was  intended  at  the  time  to  be  a  temporary  ab- 
sence; having  been  represented  in  bis  absence  in  the  assertion 
of  his  rights  of  property  in  judicial  proceedings  by  the  appel- 
lants themselves;  and  having  returned  to  the  country,  and 
asserted  his  rights  of  citizenship  and  property,  as  soon  as  he 
was  of  lawful  age  to  do  so-*-we  know  of  no  principle  or  adjudi- 
cation upon  which  it  can  be  maintained  that  the  disability  of 
alienage  attached  to  him,  in  respect  to  his  right  of  inheritance 
to  the  land  claimed,  or  by  which  the  appellants,  after  their 
solemn  admission  of  his  right,  can  now  be  heard  to  contro- 
vert it 

In  1839  the  now  party  appellant  petitioned  the  probate  court 
for  letters  of  gnardiauflhip-  of  their  now  co-defendant,  repre- 
senting him  as  the  infant  son  and  heir  of  William  Cummings, 
and  as  having  property  in  the  country  consisting  of  lands,  for 
Hie  protection  of  which  the  appointment  was  asked,  and  ol>* 
tained  an  order  of  court  conferring  the  appointment.  And  as 
late  as  1843  and  1844  they  obtained  administration  of  the  estate 
of  his  father,  William  Cummings,  and  rendered  an  inventory  of 
the  property  of  his  estate,  including  the  land  now  claimed  by  the 
heir.    After  those  repeated  solemn  acts  of  admission,  it  is  difficult 
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to  ooncdye  upon  what  rational  principle  the  appellants  can  claim 
now  to  be  heard  to  controTert  his  right.  There  is  no  pretense  of 
ignorance  or  mistake  as  to  the  facts  in  which  it  consisted.  And 
though  in  his  absence  they  assumed  to  act  and  represent  him 
in  the  courts  of  the  countiy  for  the  protection  and  preservation 
of  his  rights,  on  his  return  they  allege  that  he  abandoned  the 
countiy,  and  that  the  disability  of  alienage  attached  to  him. 
It  might  be  a  sufficient  answer  to  this  to  say  that  a  party  ought 
not  to  be  heard  thus  to  contradict  and  falsify  his  own  solemn 
admissions  and  declarations  made  before  Use  judicial  tribunals. 
But  it  may  be  further  observed,  as  respeets  the  suggestion  of 
the  abandonment  of  the  countiy,  that  as  to  the  rights  of  prop- 
erty asserted  in  this  action,  the  appellants  could  derive  no  ben- 
efit from  establishing  the  fact.  For  if  it  be  true,  the  conse- 
quent forfeiture  would  not  accrue  to  the  appellants,  but  to  the 
state.  And  as  respects  the  disability  of  alienage,  there  is  no 
principle  upon  which  it  can  be  maintained,  under  the  oiroum- 
etanoes  of  the  case,  that  that  disability  attached  to  the  defend- 
ant, in  respect  to  his  right  of  inheritance. 

There  are  other  cases  before  the  court  which  will  require  a 
consideration  of  the  respective  rights  of  these  parties  in  refer- 
ence to  these  and  other  questions  not  arising  upon  the  pleadings 
in.  this  case.  In  the  decision  of  those  cases,  the  questions 
involved  may  receive  a  more  particular  examination  and  authori- 
tative decision  than  is  necessary  in  the  decision  of  this  case.  The 
only  right  here  asserted  by  the  defendant  Cummings  is  the  right 
of  inheritance  from  his  &ilier.  That  right  is  fully  established  by 
theevidence;  and  the  jury,  we  think,  would  have  been  warranted 
by  the  evidence  in  finding  a  verdict  in  his  favor  for  that  part  of 
the  land  claimed  by  him.  Had  they  done  so,  the  plaintiffs  not  ap- 
pealing, we  might  have  reformed  and  affirmed  the  judgment  as  to 
him,  thereby  putting  an  end  to  the  litigation  between  the  defend- 
ants. But  as  the  verdict  will  not  enable  us  to  reform  the  judg- 
ment, and  its  reversal  as  to  the  appellants  will  necessarily  prevent 
its  execution  as  to  their  co-defendant,  it  must  be  reversed  as  to  all 
the  parties  to  it,  and  the  cause  remanded,  in  order  tha^t  the  par- 
ties may  so  amend  their  pleadings  and  proceedings  as  to  present 
for  adjudication  the  rights  they  may  have  respectively  in  the 
subject-matter  of  the  suit,  according  to  the  merits  of  their  respect- 
ive claims,  and  the  case  proceed  to  a  final  judgment,  which  shall 
do  justice  to  all,  and  bind  all  the  parties  in  interest  in  the  sub* 
jeot-matter  of  the  litigation. 

Beveraed  and  remanded. 
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DlCLAitATioim  aw  DicXASBD  OwNXR:  See  cases  collected  in  note  to  Marejf 
▼.  Stone,  54  Am.  Deo.  741. 

All  Pkbsons  should  bk  Made  Pabtibs  Who  have  Intbbbst  in  the 
matters  in  dispute,  or  who  may  be  beoefited  or  iDJurod  by  the  decree:  Houh 
dl  V.  Harvey,  39  Am.  Doc.  376,  and  cases  iii  note  383;  Henrington  v.  HuXh 
bard,  33  Id.  426;  Thompttan  v.  Oarttoright,  46  Id.  95.  For  note  on  joioder  of 
defendants  in  eqnity,  see  Fellowav,  Fellows,  15  Id.  427. 

In  Partitign  Suit,  All  Persons  Interested  are  Negbssart  Parties: 
Batterton  v.  Chilee,  54  Am.  Dec.  539;  see  Harman  v.  Kelley,  45  Id.  552. 

As  to  whether  Advebse  Possession  mtill  Prevent  Suit  for  Parti- 
tion, see  Hawey  v.  Ooinga,  54  Am.  Dec.  427,  and  cases  cited  in  note  thereto 
431. 

The  principal  gasb  was  cited  in  Marshr,  Weir,  21  Tex.  107,  to  show 
that  the  trostee  of  a  grant  is  but  an  instmment  by  which  the  government 
traniimits  title  to  the  real  grantee.  In  Howard  v.  Colquhoun,  28  Id.  149,  it 
was  cited  to  show  how  dangerous  it  is  to  permit  proof  of  transactions  tha^ 
have  long  since  passed  to  depend  upon  the  frail  memories  of  witnesses  offered 
to  impeach  a  title  apparently  possessed  of  all  the  indicia  of  authority  and 
legal  form.  **Such  testimony,"  the  court  said,  "should  be  received  with 
much  caution  and  close  scrutiny  at  this  late  date,  when  it  conflicts  with  the 
record  memorials  of  titles  issued  and  perfected  a  quarter  of  a  century  ago." 
In  Burteeon  v.  Burleson,  28  Id.  413,  the  principal  case  was  cited  to  the  point 
that  before  the  interest  of  one  holding  an  equitable  title,  and  not  being  a 
party  to  the  suit,  can  be  noticed  for  any  purpose,  he  must  be  made  a  party, 
or  those  claiming  such  outstanding  equitable  title  must  show  that  they 
owned  it,  or  held  under  it,  or  in  some  way  in  connection  with  it.  The  prin 
cipal  case  was  referred  to  in  PoHU  v.  Hill,  30  Tex.  557.  In  Thomas  v. 
Moore,  46  Id.  434,  and  Summere  v.  Davis,  49  Id.  553,  it  was  cited  to  the  point 
tiiat  one  who  hcdd  under  the  oolonization  law  of  1823  had  the  power  of 
alienation  at  any  time  after  receiving  the  grants  where  he  had  occupied  and 
cultivated  the  land,  and  had  not  previously  abandoned  the  country.  And  in 
GuUeH  V.  O'Coimer,  54  Id.  416,  it  was  cited  to  show  that  n<»ie  but  such  as 
tspgota^  in  some  way  to  be  connected  with,  or  hold  and  claim  under,  the  prior 
•qiiitable  title  can  impeach  a  defective  patent,  or  resist  a  recovery  of  the 
land  by  the  patentee,  by  reason  of  the  superior  equity  of  the  prior  locator. 


State  v.  Babbow. 

[14  Texas,  179.] 

Whbbb  tbkbb  has  bben  Change  or  Domicile,  Law  or  Actual,  anb 
VOT  Matrimonial,  Domicile  will  govern  as  to  all  future  acquisitions 
of  movable  property. 

Pmofbbtt  Aoquibkd  bt  Husband  and  Wife  while  Actually  in  Tran- 
situ ntOM  Onb  Statb  to  Another  is  Governed  by  Law  of  the  stats 
wherein  they  take  up  their  residence. 

MgIbttbb  9,  Chafpbll,  4  Tbz.  187,  Commbntbd  on,  Ezplainxd,  and 
Qualiiied. 

AnsAL  from  Oonzales.    Trial  of  right  of  property  in  a  slaTO, 
kfvied  on  as  Samuel  Barrow's  property,  and  claimed  by  bis  wife. 
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EUsabeib  Baxrow,  as  her  separate  property.  Prior  to  1843 
Barrow  and  his  wife  had  resided  in  Mississippi;  bat  in  that  year 
determined  to  moTe  to  Texas.  While  in  Tennessee,  on  a  Tisit, 
Mrs.  Barrow's  father  gave  her  the  slave  in  controvert,  with  tbe 
strict  injunction  that  the  proi)erty  should  be  for  Mrs.  Barrow's 
separate  and  exclusive  benefit,  and  that  neither  she  nor  her  hus- 
band should  permit  him  to  be  sold,  as  others  had  been  thereto- 
fore given  to  them.  They  took  the  shive  directly  to  Texas,  and 
all  resided  there  until  Barrow's  death.  The  jury  was  instructed 
that  if  they  believed  from  the  evidence  that  at  the  time  the  slave 
was  given  to  Mrs.  Barrow,  in  Tennessee,  it  was  their  fixed  inten- 
tion to  remove  to  Texas,  and  they  did  so  remove  and  take  tip 
their  residence  in  Texas,  without  having  stopped-elsewhere,  then 
the  hiw  of  Texas  would  govern.  Verdict  and  judgment  for 
claimant* 

PkiUipa  and  FhiUips,  for  the  appellant 

By  Court,  Whbeler,  J.  The  question  to  be  determined  is, 
whether  the  slave  levied  on  as  the  property  of  the  husband  became 
his  in  virtue  of  his  marital  rights,  upon  the  gift  to  the  wife  in 
Tennessee,  according  to  the  laws  of  Tennessee,  or  became  sepa- 
rate property  of  the  wife,  according  to  the  htws  of  this  state;  in 
other  words,  whether  the  acquisition  of  the  property  is  governed 
by  the  hiws  of  Tennessee  or  Texas. 

It  does  not  appear  in  what  state  the  marriage  of  the  parties 
was  celebrated.  It  does  appear,  however,  that  they  had  resided 
many  years  in  the  state  of  Mississippi;  and  that  they  had 
abandoned  their  residence  there  with  tiie  avowed  intention  of 
removing  and  fixing  their  future  residence  in  Texas;  and  were 
actually  in  transitu,  and  only  sojourning  temporarily  on  a  visit 
in  Tennessee  at  the  time  of  receiving  the  gift  to  the  wife.  They 
carried  out  their  original  intention,  continuing  their  journey 
into  and  fixing  their  residence  permanently  in  this  state.  Upon 
the  facts  of  this  case,  it  must,  we  think,  be  held  that  the  laws  of 
this  state,  and  not  those  of  Tennessee,  governed  the  acquisition 
of  the  property.  There  would  be  more  reason  to  hold  that  the 
laws  of  Mississippi  (which,  it  is  in  evidence,  recognize  the  right 
of  separate  property  in  the  wife,  and  which,  it  might  be  pre- 
sumed, in  the  absence  of  proof  to  the  contrary,  are  the  same  as 
our  own  hiws  upon  the  subject),  rather  than  those  of  Tennessee, 
should  govern  the  marital  rights  of  the  parties  in  the  acquisition 
of  this  property,  upon  the  principle  that,  not  having  acquired  a 
domicile  in  Texas, /ac(o  et  animo,  they  still  retained  their  former 
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jbmioile  in  IGmssippi.  For  the  general  rule  in  relation  to 
domicile  is,  that  the  original  domicile  is  not  gone  until  a  new  one 
has  been  actually  acquired:  Stoi/s  Confl.  L.,  sec.  47.  It  is  yeiy 
dear  that  thej  had  not  acquired  a  domicile  in  Tennessee,  where 
they  were  merely  on  a  visit,  and  while  they  were  actually  in 
tranmtu  to  establish  their  future  residence  in  this  state.  If  they 
still  retained  their  matrimonial  domicile  in  Mississippi,  upon 
the  principle  of  the  case  of  Edringian  t.  Mayfidd^  5  Tex.  868,  it 
might  perhaps  be  contended  that  the  gift  took  effect  and*  vested 
the  property  in  the  wife  according  to  the  laws  of  that  state. 
That,  however,  is  not  the  view  of  the  law  contended  for  on 
behalf  of  the  appellant.  It  would  not  support  his  case.  But 
the  doctrine  of  the  Spanish  law,  and  that  which  has  received  the 
sanction  of  the  courts  and  jurists  of  this  country,  is  that  in 
cases  where  there  has  been  a  change  of  domicile,  as  in  the  pres- 
ent, the  law  of  the  actual,  and  not  of  the  matrimonial,  domicile 
will  govern  as  to  all  future  acquisitions  of  movable  property: 
Savl  V.  J3i8  CredUora,  6  Mart.,  N.  S.,  578  [16  Am.  Dec.  212]; 
Story's  Oonfl.  L.,  sees.  176, 187.  Property  acquired  after  the 
removal  is  governed  by  the  law  of  the  actual  domicile.  It 
would  seem,  therefore,  that  after  the  removal  of  these  parties 
from  the  place  of  their  former  domicile  in  Mississippi,  the  prop- 
erty acquired  should  be  governed  by  the  law  of  the  domicile 
which  they  had  in  contemplation  at  the  time  of  its  acquisition. 
And  if  we  have  regard  to  the  intention  of  the  parties,  it  must, 
we  think,  be  held  that  the  gift  took  effect  according  to  the  laws 
of  this  state.  From  the  moment  of  quitting  the  place  of  their 
former  residence  in  Mississippi,  the  husband  and  wife  looked  to 
this  state  as  the  place  of  their  future  residence,  and  to  its  laws 
to  govern  their  marital  rights  for  the  future.  Their  acts  and 
declared  intentions  concurred  in  pointing  to  the  laws  of  this 
state  as  those  to  which  they  meant  to  be  subjected  by  their 
future  domicile.  By  them  it  must  be  deemed  they  intended  to 
be  governed  in  their  future  acquisitions.  And  the  donor  made 
the  gift  of  the  property  to  the  wife  evidently  with  the  view  of  its 
being  enjoyed  by  her  in  this  state,  and  of  course  subject  to  the 
influence  of  the  laws  of  this  state'.  The  laws  of  this  state,  there- 
fore, must  be  held  to  govern  the  acquisition  of  the  property,  and 
by  our  laws  the  -properij  in  the  slave,  acquired  by  gift  from  her 
father,  became  separate  property  of  the  wife,  and  as  such  was 
not  subject  to  be  taken  in  execution  for  her  husband's  debts. 
And  this  disposes  of  the  question,  and  requires  an  affirmance  of 
the  judgment  in  this  < 
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And  here  we  might  dose  this  opinion.  But  ^e  prissent  is 
deemed  a  fit  ocoasion,  in  connection  with  this  8ul>ject,  to  refet 
to  one  of  our  former  opinions  (not  referred  to  in  argdhient),  as  to 
the  correctness  of  which  I  am  apprehensive  there  maj  be  reason 
to  hesitate,  and  which  may  require  qualification,  in  older  that 
it  may  not  mislead  as  to  the  doctrine  which  the  authorities  assert, 
and  which  it  will  be  proper  for  the  court  to  maintain.  I  refer 
to  the  case  of  Mclrdyre  t.  Chappell^  4  Tex.  187.  There  is,  it  is  true^ 
no  conflict  between  our  decision  in  that  case  find  the  ]^rese^t. 
There  the  place  of  domicile  of  both  the  parties  had  been  pre^ 
viously  in  Tennessee,  and  was  unchanged  at  the  time  of  the 
marriage.  There  was  merely  an  intention  expressed,  but  mani- 
iested  by  no  act,  of  removing  to  this  state.  We  considered  the 
case  as  coming  within  the  principle  that  where  the  place  of 
domicile  of  both  parties  is  the  same  with  thai  of  the  contract 
and  the  celebration  of  the  marriage,  the  place  of  celebration  iil 
the  matrimonial  domicile :  Story's  Confl.  L. ,  «ec.  192.  And  t  am 
not  authorized  to  say  that  the  court  is  not  satisfied  with  that  de- 
cision, or  would  not  apply  the  same  rule  to  a  case  similar  in  all 
its  circumstances.  But  I  am  constrained  to  say  that  subsequent 
examination  of  the  subject,  though  less  thorough  than  I  should 
desire  before  expressing  a  decided  opinion,  has  caused  me  te 
feel  less  confident  in  the  correctness  of  the  decision  than  when 
it  was  made.  It  is  to  be  regretted  that  our  means  of  investigat- 
ing the  subject,  and  forming  a  correct  judgment,  were  at  the 
time  so  very  limited.  Had  we  had  access  to  authorities  which 
have  since  come  to  our  notice  (and  we  referred  to  all  that  were 
at  that  time  accessible),  if  the  decision  had  not  been  different, 
the  language  of  the  opinion,  at  least,  might  have  received  some 
qualification.  In  one  of  the  cases  there  cited,  Ford^s  Gurator  v. 
Ibrd,  2  Mart,  N.  S.,  674  [14  Am.  Dec.  201],  the  court,  it  is  true, 
held  this  language:  **  We  think  it  may  be  safely  laid  down  as  a 
principle,  that  the  matrimonial  rights  of  a  wife,  who,  as  in  the 
present  case,  marries  with  the  intention  of  an  instant  removal 
for  residence  in  another  state,  are  to  be  regulated  by  the  laws  of 
her  intended  domicile,  when  no  marriage  contract  is  made,  or 
one  without  any  provision  in  this  respect."  But  the  court  in 
that  case  rested  their  decision  in  no  small  degree,  if  not  mainly, 
on  the  fact  that  the  husband's  domicile,  being  at  the  time  estab- 
lished in  Louisiana,  upon  general  principles  drew  to  it  Uiat  of 
his  wife;  because  the  wife,  who  by  her  marriage  **  follows  the 
husband's  domicile,  is  presumed  to  have  had  in  view  the  law  of 
that  domicile  w>ich  by  the  marriage  is  to  become  hers.    The 
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general  role,''  the  ooort  said,  "  is  to  attend  to  the  law  of  the 
husband's  domicile  rather  than  Uiat  of  the  place  in  which  the 
contract  is  entered  into." 

Bat  in  repeated  decisions  since  made  by  the  same  court,  the  gen- 
eral principle  asserted  in  the  extract  from  the  opinion  first  above 
given  has  been  referred  to  and  adopted  as  affording  the  rule  of 
decision.  Thus,  in  AUen  v.  Allen,  6  Bob.  (La.)  104  [39  Am.  Dec. 
553],  the  court  say:  '*  The  rights  of  spouses  are  not  to  be  regulated 
by  the  laws  of  the  state  in  which  the  marriage  is  celebrated, 
when  it  appears  that  they  immediately  intended  to  remove  and  fix 
their  residence  in  another  country."  But  after  searching  in  the 
acts  of  the  parties  for  the  evidence  of  their  intention,  appar- 
ently without  being  able  to  come  to  a  very  satisfactory  conclu- 
sion upon  that  point,  the  case  was  decided  upon  a  different 
ground.  Again,  in  Bauih  v.  Bouth,  9  Id.  224  [41  Am.  Dec.  326], 
the  court  reassert  the  same  principle,  thus:  "According  to  the 
well-settled  doctrine  of  the  law,  if  the  parties  contracted  mar- 
riage with  the  bona  fide  intention  of  making  Louisiana  the  place 
of  their  common  or  matrimonial  residence,  and  in  pursuance  of 
that  intention  did,  within  a  reasonable  time,  become  domicil- 
iated in  this  state,  then  the  property  belonging  to  the  wife 
before  marriage,  atid  received  by  the  husband  afterwards,  or  at 
the  time,  remained  her  separate  estate,  according  to  the  laws  of 
Louisiana."  The  husband's  residence  was  in  Louisiana  at  and 
before  the  marriage,  and  shortly  after  the  parties  removed  to 
and  tesided  in  that  state.  Again,  in  Fisher  v.  Fisher,  2  La. 
Ann.  774,  the  court  reassert  the  same  principle  in  the  same  lan- 
^agd,  and  add:  "  The  principle  is  well  settled  that  the  matri- 
monial rights  of  a  wife,  who  marries  with  the  intention  of  re- 
moving to  another  state,  must  be  governed  by  the  law  of  her 
intended  domicile."  The  husband  was  at  the  time  a  citizen  of 
Louisiana,  married  in  Nashville,  Tennessee,  intending  to  reside 
with  his  wife  in  Louisiana,  and  after  a  time  did  return  and 
reside  with  his  wife  in  the  latter  state.  And  again,  in  WdUce^' 
V.  Duverger,  Id.  569,  of  a  marriage  which  bad  been  celebrated 
in  another  state,  the  court  said:  "We  have  no  hesitation  in 
holding  that  under  the  facts  above  stated  [those  evidencing  the 
intention  of  the  parties  to  make  Louisiana  the  plac6  of  their 
residence],  the  rights  of  Mrs.  Wharton  with  reference  to  the 
slaves  were  controlled  by  the  law  of  Louisiana,  the  matrimonial 
domicile  which  they  contemplated  at  the  time  of  the  marriage, 
and  which  they  actually  adopted  within  a  reasonable  time." 
In  this  case,  also,  the  husband  resided  in  Louisiana  at  the  time 
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of  {he  ZDaniage»  and  after  a  sammer  excorsion  to  the  north, 
returned  with  his  wife  to  Louisiana,  where  they  afterwarda 
resided.    And  see  Hayden  y.  Nvity  Id.  67. 

In  all  these  cases  the  court  refer  to  their  former  opinion  in  the 
case  of  Ford's  Curator  v.  Ford,  2  Mart.,  N.  S.,  674  [14  Am.  Dec. 
201];  and  in  all  of  them,  also,  (except,  perhaps,  the  case  of  Allet^ 
T.  Allen,  6  Bob.  (La.)  104  [39  Am.  Dec.  553],  where  the  decis- 
ion was  upon  a  different  ground),  as  in  that  case,  the  domicile 
of  the  husband  was  in  Louisiana  at  the  time  of  the  celebration 
of  the  marriage.  But  in  the  latter  cases  the  decision  is  not 
placed  upon  that  ground,  and  that  circumstance  is  adverted  to 
only  as  affording  evidence  of  the  intention  of  the  parties  to  the 
nuptial  contract  to  establish  their  residence  in  Louisiana.  From 
the  language  of  the  court  in  these  cases,  it  is  certainly  plainly 
inferable  that  they  would  apply  the  principle  that  the  intention 
of  the  parties  will  determine  what  is  to  be  considered  the  matri- 
monial domicile;  at  least,  in  all  cases  where  one  of  them  had  a 
residence  in  Louisiana  at  the  time,  or  where  their  acts,  ante- 
cedent to  the  time  of,  celebration  of  the  marriage,  evidenced  an 
intention  to  fix  their  future  residence  in  that  state;  if  not  also 
to  all  cases  where  st^ch  was  their  intention  at  the  time,  however 
evidencedi  and  such  intention  was  carried  into  effect  within  a 
reasonable  time  thereafter;  upon  the  principle,  it  would  seem, 
that  the  law  of  the  place  where  the  contract  is  to  be  performed, 
in  this  as  in  other  cases  of  contracts,  or  the  law  of  the  place 
which  the  parties  are  supposed  to  have  had  in  contemplation  at 
the  time  of  contracting  the  marriage,  and  to  which  they  intended 
to  be  subjected  by  their  future  domicile,  is  to  govern  the  inter- 
pretation of  the  contract,  and  to  determine  the  rights  of  the 
parties  under  it.  It  is  to  be  observed,  however,  that  it  will  be 
seen,  by  consulting  the  opinions  of  the  court  in  the  cases  which 
have  come  to  our  notice  and  are  referred  to,  that  the  court  have 
sought  for  and  found  the  evidence  of  intention  on  which  they 
have  decided,  in  acts  of  one  or  both  of  the  parties,  antecedent 
to  the  marriage,  and  other  than  the  after  removal  to  the  place 
of  the  intended  domicile.  It  remains  to  be  seen  whether  they 
will  apply  the  principle  to  a  case  where  the  place  of  domicile  of 
both  the  parties  was  the  same  as  that  of  the  celebration  of  the 
marriage,  and  there  was  but  the  declaration  of  an  intention  to 
fix  their  domicile  in  another  state,  at  some  future  time,  which 
was  carried  into  effect. 

The  following  is  the  result  of  the  authorities  examined  by 
Stoiy,  as  stated  in  his  Oonfiiot  of  Laws:  ''Where  the  place  of 


Digitized  by  VjOOQIC 


1855.]  State  v.  Barrow.  115 

domicile  of  both  parties  is  the  same  with  that  of  the  contract 
and  celebration  of  the  marriage,  no  difficulty  can  arise.  The 
place  of  celebration  is  clearly,  then,  the  matrimonial  domicile. 
But  let  us  suppose  that  neither  of  the  parties  has  a  domicile  in 
tiie  place  where  the  marriage  is  celebrated,  but  it  is  a  mar- 
riage in  transitu,  or  during  a  temporary  residence,  or  on  a  jour- 
ney made  for  that  sole  purpose,  animo  revertendi:  what  is  then 
to  be  deemed  the  matrimonial  domicile?  The  principle  main- 
tained  by  foreign  jurists  in  such  cases  is,  that  with  reference  to 
personal  rights  and  rights  of  property,  the  actual  or  intended 
domicile  of  the  parties  is  to  be  deemed  the  true  matrimonial 
domioile;  or,  to  express  the  doctrine  in  a  still  more  general  form, 
they  hold  that  the  law  of  the  place  where,  at  the  time  of  the 
marriage,  the  parties  intended  to  ^t  their  domicile  is  to  goYem 
all  the  rights  resulting  from  the  marriage.  Hence  they  would 
answer  the  question  proposed,  that  in  such  a  case  the  law  of  the 
actual  domicile  of  the  parties  is  to  gOYcm,  and  not  the  place  of 
the  marriage  in  transOu. 

"But  suppose  a  man  domiciled  in  Massachusetts  should 
marry  a  lady  domiciled  in  Louisiana,  what  is  then  to  be  deemed 
the  matrimonial  domicile?  Foreign  jurists  would  answer  that 
it  is  the  domicile  of  the  husband,  if  tiie  intention  of  the  parties 
is  to  fix  their  residence  there;  and  of  the  wife,  if  the  intention 
is  to  fix  their  residence  there;  and  if  the  residence  is  intended 
to  be  in  some  other  pkce,  as  in  New  York,  then  the  matri- 
monial domicile  would  be  in  New  York:''  Story's  Oonfl.  L., 
aecs.  19^194.  After  citing  the  authoriiy  of  foreign  jurists 
and  decisions  of  the  courts  in  this  country,  and  quoting  with 
approbation  the  language  of  the  sitpreme  court  of  Louisiana,  in 
Jbnfs  Curator  ▼;  Fbrd,  2  Mart.,  N.  S.,  574  [U  Am.  Dec.  201], 
which  we  haye  quoted  abore,  the  learned  commentator  oon- 
diides:  **  Under  these  circumstances,  where  there  is  such  a  gen- 
eral consent  of  foreign  jurists  to  the  doctrine  thus  recognized  in 
America,  it  is  not,  perhaps,  too  much  to  affirm  that  a  contrary 
doctrine  will  scarcely  hereafter  be  established;  for  in  England, 
as  well  as  in  America,  in  the  interpretation  of  other  contracts, 
the  law  of  the  place  where  they  are  to  be  performed  has  been 
held  to  goTem.  Treated,  therefore,  as  a  matter  of  tacit  matri- 
monial contract  (if  it  can  be  so  treated),  there  is  the  rule  of 
analogy  to  goyem  it.  And  treated  as  a  matter  to  be  gOTomed 
bj  the  municipal  law  to  which  the  parties  were,  or  meant  to  be, 
mibjected  by  their  future  domicile,  the  doctrine  seems  equally 
capable  of  a  solid  Tindication:"  Story's  Confl.  L.,  sec.  199. 
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Bat  in  none  of  the  instances  given  or  oases  cited  in  iUns- 
tration  of  the  doctrine,  it  is  observed,  was  the  place  of  domicile 
of  both  the  parties  to  the  contract  the  same  as  that  of  the  cele- 
bration of  the  marriage,  and  the  intention  to  fix  their  domicile 
elsewhere  was  evidenced  only  by  their  declarations;  In  all  the 
instances  given,  either  bat  one  or  neither  of  them  had  their 
domicile  in  the  place  where  the  marriage  was  celebrated;  but  it 
was  a  marriage  when  the  parties  were  '*  in  tranaUu^  or  during  a 
temporary  residence,  or  on  a  journey  made  for  that  sole  purpose, 
animo  revertendi."  Tet  it  must  be  admitted  that  the  principles 
maintained  would  seem  to  apply  equally  to  a  marriage  contracted 
and  celebrated  in  the  place  of  the  domicile  of  both  parties,  if  with 
the  intention  of  immediately  fixing  their  domicile  in  another 
state,  which  intention  was  carried  into  effect,  however  that  in- 
tention may  have  been  ascertained  or  made  known. 

In  a  state  which  is  constantly  receiving  accessions  to  its  pop- 
ulation from  states  where  the  common  law,  with  various  modifi-^ 
cations,  affords  the  rule  of  decision  in  relation  to  marital  rightct, 
the  question  when,  and  under  what  circumstances,  pro{>er(y 
owned  by  the  wife  before  marriage,  or  acquired  by  gift,  devise, 
or  descent  afterwards,  and  before  her  removal  into  this  state,  re- 
mains her  separate  properfy;  and  how  far,  and  in  what  cases, 
the  rights  of  persons  marrying  in  other  states,  as  to  property 
acquired  by  them  before  their  emigration,  are  to  be  governed  by 
our  laws,  becomes  of  great  importance.  The  present  is  not  ii 
a  favorable  moment  for  as  full  an  investigation  andexamina;tion 
of  the  subject  as  its  importance  demands,  or  as  would  be  desir- 
able before  a  final  decision  of  the  question.  But  we  havo 
thought  it  proper  to  advert  to  the  subject  and  make  these  refer- 
ences  at  this  time,  in  order  that,  if  in  a  former  opinion  we  havi) 
fallen  into  error,  examination  may  be  induced  which  shall  elicifc 
the  true  doctrine,  and  we  may  be  enabled  to  avail  ourselves  o( 
the  earliest  occasion  which  may  be  afforded  of  correcting  the 
error. 

We  are  of  opinion  that  the  court  did  not  err  in  its  judgment 
in  this  case,  and  that  it  be  affirmed. 

Judgment  affirmed. 

On  Domicile  and  Change  thereof:  See  Lcwry  v.  Bradley^  39  Am.  Dee. 
142,  and  cases  collected  in  note  thereto  148;  Buehnam  v.  Thampmm,  61  Id. 
237;  Hairstan  y.  HairsUm,  Id.  590. 

Acquisitions  of  Pebsonal  Propsbtt  bt  Husbaio)  and  Wife  are 
Governed  bt  Laws  Of  Country  into  Wmou  Thet  Intend  to  BbmoVb 
IiiiiiEDiATELT,  and  not  by  those  of  the  country  in  which  their  marriage  is 
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oelehrated:  AOm  t.  AUen,  39  Am.  Dec  553,  ftnd  note  556;  RotUh  ▼.  Routk, 
41  Id.  326,  and  note  containing  collected  cases  328;  Succession  ofPackwood, 
Id.  341,  and  note  348;  S.  C,  43  Id.  230;  Scheferling  v.  Huffman,  62  Id.  281, 
and  note  284.  Bat  see  Doss  y.  Campbell,  54  Id.  198,  for  rale  that  the  lex  loci 
contraeius  mast  govern,  whether  statates  regnlating  their  rights  of  property  in 
the  state  from  which  they  removed  be  real  or  personal  in  their  character. 
That  legal  situs  of  personalty  follows  domicile  of  owner,  see  Speed  v.  May,  55 
Am.  Dec.  540;  Smithy. EaUm,  58  Id.  746;  Avery  v,  Avery,  e/2 Id.  51Z. 


MbBBYEIELD  V.  WlLLSOH. 

[li  TBXAfl,  224.] 

AonoN  voR  MoNicr  Had  and  Rxoeivkd  coxtld  bb  Maintainsd  bt  Plaiht- 
VF  to  recover  money  paid  by  him,  in  consideration  of  defendant's 
agreement  to  convey  to  plaintiff  his  certain  head-right  certificate  in 
Peters's  colony,  at  a  time  when  sach  certificate  was  not  assignable. 

Prates  roR  Gbnkbal  Reuet  is  Sutfioient  to  Enable  Court  to  Aixqbd 
Appropriate  Relief,  in  an  action  for  money  had  and  received. 

Ebbob  from  Ellis.    The  facts  are  stated  in  the  opinion. 

B,  W.  Stone,  for  the  plaintiff  in  error. 

O.  F.  Moore,  for  the  defendant  in  error. 

Bj  Court,  Wheeleb,  J.  The  ease  made  by  the  petition  is, 
that  the  plaintiff  paid  the  defendant  a  certain  sum  of  money,  in 
consideration  that  he  would  transfer  to  him  his  certificate  as  a 
colonist  in  Peters's  colony,  or  procure  for  him  a  colonist's  head- 
right  certificate;  that  the  defendant  had  failed  to  perform  his 
contract,  and  that  he  had  in  fact  no  right  to  convey  or  transfer; 
and  that  he  had  fraudulently  obtained  from  the  plaintiff  a  cer- 
tain sum  of  money,  the  sum  paid  for  the  certificate. 

The  defendant  appears  to  have  contracted  to  do  an  act  which 
he  did  not  possess  the  legal  capacity  to  perform,  certificates  of 
the  class  which  he  contracted  to  transfer,  or  procure,  not  being 
assignable:  Hart.  Dig.,  art.  2241.  The  plaintiff  could  not  en- 
force specific  performance  of  the  contract,  it  is  very  clear.  But 
he  was  entitled  to  recover  back  the  money  he  had  advanced 
upon  the  contract,  upon  the  equitable  principle  on  which  the 
common-law  action  for  money  had  and  received  was  maintained; 
that  is,  that  where  one  person  has  received  money  of  another, 
which  in  honesty  and  good  conscience  he  cannot  retain,  an  ac- 
tion will  lie  by  the  party  entitled  to  recover  it  back;  or,  as  it 
has  been  expressed,  in  conf  ormiiy  with  Lord  Mansfield's  view 
of  the  equitable  nature  of  the  action  for  money  had  and  received, 
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**  wheu  money  is  dne  ex  mquo  et  bono^  ifc  may  be  leoovered  in  an 
action  of  assumpsU/'  for  money  had  and  received:  Moses  v.  Mao- 
ferlan,  2  Bnrr.  1005, 1012;  Smilh  v.  Jones,  6  Jur.  283,  284;  Chit. 
Cont.  522.  It  is  upon  this  principle  that  money  obtained  by 
fraud  is  recoverable  in  an  action  for  money  had  and  received: 
Id.  548.  *'^nd  so,  when  money  has  been  paid  as  a  considera- 
Kon  for  doing  some  act  for  the  use  of  the  plaintiff,  and  it  ap- 
pears that  the  defendant  has  undertaken  what  he  could  not  per- 
form, and  has  thus  imposed  on  the  plaintiff,  the  latter  may  at 
once  sue  the  defendant  for  such  money,  although  it  was  agreed 
that  it  should  be  paid  at  a  future  time,  in  case  of  the  defendant 
failing  to  do  what  he  had  undertake^:"  Id.  548,  549;  Hogan  v. 
Shee,  2  Esp.  522.  Here  the  money  had  been  paid  as  a  conr 
sideration  for  doing  an  act  for  the  use  of  the  plaintiff,  which  the 
defendant  could  not  perform .  The  contract  was  doubtless  xnade 
in  ignorance  of  the  defendant's  legal  inability  to  perform  the  act. 
But  when  it  was  ascertained,  the  defendant  was  bound  in  equity 
and  good  conscience  to  refund  the  consideration  money  he  had 
received.  It  was  a  fraud  upon  the  plaintiff  to  retain  it;  and  the 
plaintiff  was  entitled  to  his  action  to  recover  back  the  money, 
either  as  money  obtained  by  fraud,  or  as  the  consideration  paid 
for  doing  an  act  for  the  use  of  the  plaintiff  which  the  defendant 
could  not  perform. 

,  The  petition  discloses  a  right  of  action  to  recover  back  th^ 
^noney  paid  for  the  certificate;  and  the  prayer  for  general  relief 
is  sufficient  to  enable  the  court  to  afford  the  appropriate  relief. 
The  judgment  is  reversed,  and  the  cause  remwded  for  further 
proceedings. 

Beversed  and  remanded. 

Money  Paid  upon  Ck>NSiDcaATioN  WmcH  FAms  is  recoverable  as  moDej 
had  and  received:  See  note  to  WelU  v.  Brigham^  52  Am.  Dec  760,  containing 
many  cases  on  the  subject;  and  note  to  Johnson  v.  JSoaiu,  50  Id.  879. 

FiiAY£B  FOB  General  Heusf  entitles  one  to  such  relief  as  the  facts  of  his 
case  will  warrant:  See  CoUon  v.  J?om,  22  Am.  Dec.  652;  Teas  v.  McDcmaJU^ 
ante,  p.  65. 


MOOBE   V.   HiLLEBBANT. 

[li  Texas,  812.] 

Administrator  or  Executor  cannot  Charge  Estate  He  Represents  bt 
Acknowledgment  of  Debt  Barred  by  statute  of  limitations. 

Afproval  of  Claim  by  Probate  Court,  after  its  Allowangb  bt  Exec- 
utor OR  Admikisxbator,  IB  QuASi  Judgment  which  cannot  snbse- 
quently  be  set  aside  by  the  probate  court,  or  reviewed  in  another  oonrt) 
onappeaL 
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ToSrasidx  JuixiMBrr  of  Pbobatb  Coubs  Appbovino  Claim  Baxbsd  bt 
Statutb  of  LniiTATioifB  before  its  allowance  and  approval.  Independent 
proceedings  most  be  institated  within  a  reasonable  time  in  the  district 
court. 

Court  to  Which  Appeal  is  Takxh  gamnot  Takx  Coonizaivob  of  Subjxot- 
MATTER  if  coart  whence  appeal  was  taken  had  no  power  over  it 

Appeal  from  Houston.  The  opinion  states  the  matiflrial  facts; 
bat  it  nowhere  appears  at  whose  suggestion  the  heirs  of  Burton 
were  made  parties. 

G.  F.  Moore^  for  tiie  appellant. 
Yoakum  and  Taylor ^  tot  the  appellees. 

By  Court,  InpsooxB,  J.  Hillebrant  had  a  daim  against  the 
estate  of  J.  W.  Burton,  deceased;  he  presented  it  to  the  admin- 
istrator of  Burton,  Green;  it  was  allowed,  and  on  the. first  day 
of  Uarch,  a.  d.  1844,  it  was  approTed  by.  the  probate  judge. 
Subsequently,  one  Jasper  was  appointed  administrator  de  bonis 
non  of  the  estate  of  Burton;  and  on  the  sixteenth  day  of  October, 
A.  n.  1848,  Hillebrant  filed  his  petition  with  the  probate  judge, 
setting  forth  his  claim,  its  allowance  and  approval  by  the  pro- 
bate judge,  its  being  ranked  among  the  acknowledged  debts  of 
the  succession,  the  failure  of  the  administiator  .to  pay  it,  and 
that  he  had  -paid  other  debte  not  of  a  superior  rank  to  it;  prayed 
the  administrator  be  required  to  make  an  exhibit  of  the  condition 
of  the  estate,  and  for  an  order  of  sale  of  a  portion  of  the  lands 
belonging  to  theeaid  estate  to  pay  the  whole  amount  of  the  claim, 
or  if  the  estate  was  not  able  to  pay  the  whole,  that  he  should  be 
paid  his  proportion  out  of  the  assets  of  the  estate.  The  adminiiB- 
tiator  filed  an  answer,  asking  time  to  make  his  return.  There  was 
an  order  of  sale,  from  which  the  administrator  appealed  to  the  dis- 
trict court.  Before  the  api>eal  was  decided,  Jasper,  the  admin- 
istrator de  fronts  non,  was  removed,  and  Miller  was  appointed  in 
his  place.  Afterwards,  on  a  suggestion  of  the  court  that  the  in- 
fant heirs  of  Burton  were  interested  in  the  appeal,  Moore  was  ap- 
pointed guardian  ad  liiem  to  the  infant  heirs.  He,  on  the  tenth 
of  March,  1853,  filed  an  answer,  alleging  that  the  claim  of  the 
petitioner  Hillebrant  had  been  acknowledged  and  approved 
after  it  was  barred  by  the  statute  of  limitations,  and  praying 
that  the  allowance  of  the  same  be  set  aside  or  annulled.  To 
this  answer  Hillebrant  demurred,  and  his  demurrer  was  sus- 
tained and  the  petition  dismissed.  The  guardian  sued  out  a 
writ  of  error  to  reverse  the  judgment  of  the  district  court  dis« 
missing  the  appeal. 
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We  haye  repeatedly  decided  that  the  approval  of  a  claim  by 
the  probate  court,  after  it  was  allowed  bj  the  executor  or 
administrator,  is  a  quasi  judgment,  which  cannot,  at  a  subse- 
quent term,  be  set  aside  by  the  probate  court:  See  Swei\8on  v. 
WcUhir's  Adm'r,  3  Tex.  93;  NeiU  v.  Hodge,  5  Id.  490;  Jbliver  v. 
Huhbell,  6  Id.  166;  Firdey  v.  Oarothers,  9  Id.  517  [60  Am.  Dec. 
179];  Jones's  Adm'r  v.  Underwood,  11  Id.  116.  The  probate 
court  could  not  review  its  decision,  nor  could  it  be  revised  by 
the  district  court  when  carried  into  that  court  by  an  appeal; 
because  if  the  court  whence  the  appeal  is  taken  cannot  be 
cognizant  of  the  subject-matter,  the  court  to  which  the  appeal 
is  taken  cannpt:  SeeAvIanierY,  The  Oovemor,  1  Id.  653. 

There  can  be  no  doubt,  at  this  day,  that  an  administrator  or 
an  executor  cannot  charge  the  estate  he  represents  by  the 
acknowledgment  of  a  debt  barred  by  the  statute  of  limitations: 
See  Moore's  Adm'r  v.  Edrdison,  10  Tex.  467.  But  to  set  aside  a 
judgment  of  the  probate  court  approving  such  allowance,  pro- 
ceedings for  that  purpose  must  be  instituted  in  the  district 
court:  See  Jones's  Adm'r  v.  Underwood,  supra.  If  the  guar- 
dian had  commenced  proceedings  in  the  district  court,  and 
showed  the  fact  that  the  claim  was  barred  before  its  allowance 
and  approval,  there  can  be  no  question  but  the  claim  would 
have  been  set  aside  and  annulled,  if  the  suit  for  that  purpose 
was  brought  in  time.  After  a  long  delay  it  would  not  be  inquired 
into,  because  the  debt  may  have  been  valid,  and  not  barred,  by 
reason  of  some  one  of  the  exceptions  in  the  statute  of  limita- 
tions, the  evidence  of  which  may  have  been  lost  by  lapse  of 
time;  hence  a  court  of  equity  would  not  be  disposed  to  disturb 
the  judgment,  nor  would  our  district  court,  governed  by  princi- 
ples of  equity.  We  do  not  say  whether  the  lapse  of  time  is  so 
great  in  this  case  as  to  cut  off  the  inquiry  whether  it  was  a  valid 
debt  against  the  estate  when  allowed  and  approved,  because 
that  question  is  not  before  us.  We  believe  that  the  main  ques- 
tion presented  in  this  case  has  been  so  well  settled  by  the  cases 
referred  to  as  to  render  any  further  discussion  unnecessary.  The 
judgment  of  the  district  court  is  affirmed. 

Judgment  affirmed. 

Power  or  Exsouroa  oa  AmnNisTBAToa  to  Eevivb  Debt  Ditb  from 
Pecxdbnt,  and  which  was  barred  by  the  statute  of  limitatioiis  in  his  life-time: 
See  note  to  Briggs  v.  Starke,  12  Am.  Deo.  659,  disc^issing  the  decisions,  which 
are  not  aniform  on  the  subject.  That  such  case  will  not  be  taken  out  of  the 
statute,  see  Peek  v.  Botrford,  IS  Id.  92;  Clark  y.  Clark,  35  Id.  676;  Header- 
mm  Y.  lUUy,  49  Id.  41. 
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Appeal  Conrbs  No  JuBXSDicnoir  that  dobs  not  Bblono  to  Coubt  a 
Quo:  Horan  v.  Wahrenifrger,  68  Am.  Dec.  145,  and  collected  cases  in  note 
to  same  149. 

Thk  principal  oajsb  was  citsd  in  Oiddinga  v.  Steele^  28  Tex.  756,  to  the 
point  that  proceedings  in  the  district  court  to  set  aside  qtuui  judgments,  sncb 
as  allowed  and  approved  claims  against  the  estates  of  de(^ents,  like  any 
other  judgments,  must  be  instituted  within  a  reasonable  time  after  the  rendi- 
tion of  the  judgment  or  approval  of  the  claim.  In  Smith  v.  Doumes,  40  Id. 
60,  it  was  cited  to  the  point  that  ([uaH  judgments  cannot  be  reviewed  in  the 
district  court  in  an  incidental  or  collateral  proceeding,  and  can  only  be  in- 
quired  into  or  set  aside  and  annulled  by  a  direct  proceeding  or  suit  instituted 
for  that  purpose.  In  Cann<m  v.  McDanid,  46  Id.  309,  it  was  cited  to  the 
point  that  the  sufficiency  of  affidavits  is  settled  by  the  allowance  and  ap- 
proval of  the  claim.  Where  an  objection  was  made  to  the  affidavit  proving 
up  notes  for  allowance  and  approval  by  a  person  not  a  party  to  them,  nor 
representing  himself  in  the  affidavit  to  be  an  agent  of  the  party,  it  was  said 
that  the  allowance  and  approval,  being  in  tho  nature  of  .a  judgment  estab- 
lishing the  notes  as  a  valid  claim  against  the  estate,  precludes  the  considera- 
tion of  that  question  now,  otherwise  than  by  a  direct  proceeding  to  set  aside 
the  approval:  Id.  In  Swan  t.  Hou9e,  50  Id.  653,  it  was  cited  to  the  point 
that  an  approved  claim  becomes  a  quan  judgment;  '*  and,"  say  the  court, 
"though  its  allowance  and  approval  may  be  the  result  of  accident,  mistake, 
or  fraud,  still  it  is  condusiTe  unjbil  annulled  or  set  aside  by  decree  of  a  court 
having  jurisdiction  to  make  such  order.  This  could  only  be  done,  as  has 
been  repeatedly  held  by  this  court,  by  a  suit  for  this  purpose  in  the  district 
court;  but  not  even  in  that  court  in  a  case  taken  there  by  appeal  from  the 
county  court."  In  Cone  v.  Crum^  52  Id.  351,  it  was  cited  to  the  point  that 
although,  as  a  general  rule,  an  administrator  cannot  revive  a  claim  against  an 
estate  which  is  barred  by  the  statute,  yet  if  his  allowance  has  received  the 
judicial  sanction  of  the  approval  of  the  county  judge,  this,  under  repeated 
decisions  of  this  court,  will  make  it  such  a  quati  judgment  that  the  presump- 
tion will  be  indulged  that  the  holder  of  the  claim  was  within  some  of  the  ex- 
ceptions which  would  prevent  the  bar  of  the  statute. 

Effect  of  Allowance  of  Cladc  against  Estate— When  and  AOAnm 
Whom  (yONCLUsiVB. — ^These  questions  will  be  discussed  without  considering 
what  constitutes  a  claim,  and  without  treating  of  the  effect  of  final  settle- 
ments of  administrators  and  executors,  or  the  effect  of  judgments  against 
executors  or  administrators  in  actions  for  the  direct  enforcement  of  claims. 
But  with  respect  to  such  judgments,  it  has  been  decided  in  California  that  a 
judgment  against  an  administrator  is  little,  if  any,  better  than  an  allowance 
by  him  and  approval  by  the  probate  judge:  WeUa,  Fcargo  A  Co,  T.  Rofnnmmt 
13  CaL  143;  and  that  tiie  effect  is  only  to  establish  the  claim  in  the  same 
manner  as  if  it  had  been  allowed  by  the  executor  or  administrator  and  pro- 
bate judge:  FaUon  v.  Butier^  21  Id.  30.  It  may  be  incidentally  mentioned 
that  in  the  states  where  the  subject  of  this  note  has  received  the  roost  atten- 
tion from  judges  of  the  law,  the  probate  laws  for  the  settlement  of  the  estates 
of  deceased  persons  assume  to  be  a  complete  system,  and  as  such,  to  afford 
a  mode  of  proceeding  applicable  in  all  cases:  AnaUy  v.  Baber,  14  Tex.  607; 
8.  C,  post,  p.  136.  llie  probate  system  of  California  is  derived  mainly 
from  that  of  Texas,  and  in  most  respects  is  identical  with  it:  Estate  oj 
Sckroeder,  46  CaL  319.  The  probate  courts  of  Missouri  are  courts  of  record, 
and  their  jurisdiction  of  the  administration  of  the  estates  of  deceased  persons 
is  general,  exclnsive,  and  original,  and  whilst  any  action  on  subjects  not 
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oommitted  to  their  Jnritdlotion  is  of  no  force  or  validity,  tiieir  action  on 
these  subjects  is  entitled  to  the  same  weight  as  that  of  any  other  ooort 
of  n«ord»  and  is  oondlasive  in  all  collateral  proceedings:  John»on  r.  Beat- 
ley,  65  M6.  255.  In  Georgia  the  courts  of  ordinary  are  clothed  with 
general  jurisdiction  over  testate  and  intestate  estates,  and  their  judg- 
ments are  condnsive  and  binding  on  cTery  other  court  until  reversed, 
and  cannot  be  collaterally  impeached,  however  erroneous  and  irregular: 
Tueher  v.  Harrii,  13  Ga.  1;  S.  C,  58  Am.  Dec  488;  and  in  Delaware  the 
decree  of  the  orphans*  court  pa  to  every  point  necessary  to  be  decided  upon 
is  conclusive:  Boach  v.  Martin's  Lemee,  I  Harr.  (Del.)  548|  8.  C,  27  Am.  Dec. 
748.  A  leading  case  on  the  jurisdiction  of  surrogates*  courts  in  New  York  is 
that  of  BoderigoiY.  Eatt  River  8aoiiiffInsiUtaum,(i31X.  Y.  480;  &  C,  20  Am. 
Bep.  556;  see  also  Boee  v.  Lewist  3  Lans.  320.  For  other  cases  relating  to 
jurisdiction  of  probate  courts,  see  eases  cited  in  notes  to  Tucker  v.  Harrie, 
58  Am.  Doc  508. 

1.  Allowance  qf  Claim  ie  a  Jvdidai  Ad,  and  Anumnie  to  a  Quaei  Judgment, 
The  probate  judge's  approval  of  an  account,  after  it  has  been  admitted  by  the 
administrator,  is  a'judidal  act:  NeiU  v.  Hodge^  5  Tex.  489;  FinUp  v.  Caroihere, 
9  Id.  518;  8.  C,  60  Am.  Dec  179;  BecheU  v.  Selover,  7  CaL  239;  EMaU  i^ 
Cook,  14  Id«  130;  and  not  a  ministerial  one:  CoteiU  v.  Biecoe^  12  Arlu  97;  be- 
cause  it  is  in  effect  the  determination  of  a  matter  of  right  dependent  upon 
matters  of  fact,  which  is  of  the  essence  of  the  exercise  of  judicial  powers:  Id. 
So  with  commisdoners  on  the  estate  of  a  deceased  pwson;  thou^  they  are  not 
a  "  court"  in  the  constitutional  sense,  yet  they  act  judicially  in  passing  on 
claims:  Clark  v.  Davie,  32  Mich.  157;  Shmr^nm  v.  Hooper,  40  Id.  503;  and 
these  judicial  determinations  cannot  be  impeached  collaterally,  except  for 
fraud:  Shoemaker  v.  Brown^  IQ  Kan.  383;  SUUe  v.  Bameey  Co.  Probate  Court, 
85  Minn.  25.  This. allowance  and  approval  of  claims  is  a  quaei  judgment,  and 
has  the  force  and  e£EiBct  of  a  judgment:  See  eases  above  dted,  and  iS^tosMsoii  v« 
WaUBer'eAdm*r,  3  Tex.  96;  Weathered  v.  Smith,  9  Id.  626;  S.  a,  60  Am.  Dec 
186;  Jonee  v.  Underwood,  11  Id.  116;  Ecdee  v.  Darnels,  16  Id.  136;  Pitner  v. 
Ifanaganf  17  Id.  9;  HiOebraint  v.  Burton,  Id.  141;  Oiddings  v.  Steele,  28  Id. 
756;  Cannon  v.  McDaniel,  46  Id.  809;  Swan  v.  House,  50  Id.  653;  Deckle 
EstaU  V.  Oherke,iiCeL  666;  PieoY.  De  la  (hurra,  18  Id.  422;  Matter  qf  Estate 
qf  Hidden,  23  Id.  362;  Estate  qf  Sehroeder,  46  Id.  319;  Dooley  v.  Watkins,  6 
Ark.  705;  JfcMorrin  v.  OverhoU,  14  Id.  244;  Tucker  v.  Tell,  25  Id.  420;  Can^- 
beU  v.  Strong,  Hempst.  265;  McKinney's  Adm'r  v.  Davis,  6  Ma  504;  Kennertp 
V.  Shepley,  15  Id.  640;  S.  C,  57  Am.  Dec.  218;  Jones  v.  Brinker,  20  Id.  87; 
State  V.  Boland,  23  Id.  95;  WhiUelsey  v.  Domett,  Id.  236;  Dullard  v.  Hardy, 
47  Id.  403;  TuU  v.  Boyer,  51  Id.  425;  LewU  v.  Williams,  54  Id.  200;  Price  v. 
Dietricli,  12  Wis.  626;  Jameson  v.  Barber,  56  Id.  630.  The  disallowance  of  a 
claim  against  an  estate  by  the  administrator  and  probate  judge  seems  to  come 
within  the  same  rule,  and  is,  invested  with  the  attributes  of  a  judgment:  Mc- 
Kinney's  Adm!r  v.  Davis,  6  Mo.  501;  WyaU  v.  Hensky,  25  Ark.  476;  Yoes  v. 
Moore,  29  Id.  127;  StaU  v.  Ramsey  Co,  Probate  Court,  25  Minn.  25;  Moereken 
V.  Stall,  48  WU.  309;  Dullard  v.  Hardy,  47  Mo.  403;  State  v.  Reigart,  I  GiU, 
1;  S.  C,  39  Am.  Dec  628.  The  application  of  the  general  rule  that  claims 
against  an  estate,  which  have  been  allowed  by  the  administrator  and  the  pro- 
bate judge,  have  the  force  and  effect  of  judgments,  applies  only  to  such  claims 
as  were  debts  against  the  deceased,  and  not  to  the  expenses  incurred  or  dis* 
bursements  made  by  the  administrator  in  his  management  of  the  estate,  which 
latter  claims  are  conclusive  only  after  having  been  allowed  by  the  probate 
eovrt,  upon  settlement  of  the  account,  after  notice  to  the  parties  interested* 
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The  puiiM  interested  «re  entitled  to  be  beard  upon  the  propriety  of  snob  ez- 
penditnres;  otberwise  tbe  adminietrator  might,  throogh  jadgmente  oollntiTely 
permitted  in  other  ooorts,  allow  the  whole  estate  to  be  squandered:  Deek^s 
EttaU  V.  Oherkt,  6  Cal.  666;  Chimee  v.  MaUmey,  38  Id.  88.  But  the  allow- 
ance  of  a  claim  against  an  estate  by  the  executor  and  probate  judge  is  a  judg- 
ment in  no  other  sense  than  a  judicial  determination  of  the  estate's  indebted- 
ness in  a  specified  sum  to  a  particular  person.  Before  such  claim  passes  into 
a  final  judf^ent,  there  must  be  a  decree  of  the  probate  court  directing  it  to 
be  paid:  Magraw  v.  McQlynn^  26  Id.  431.  The  approval  of  a  claim  by  the 
administrator  does  not  deprive  the  probate  judge  of  a  controlling  power  over 
it,  and  he  may  ratify  the  claim  or  reject  it:  Ex  parte  dteatham^  6  Ark.  437; 
SttmraU  v.  Sumrtdly  24  Miss.  258;  but  in  Michigan  the  probate  court  has 
no  other  authority  over  dauns  allowed  by  the  commissioners  on  claims  than 
to  order  dividends  from  time  to  time  among  those  whose  claims  are  allowed, 
nntil  all  are  paid:  Clark  v.  JDovis,  32  Mich.  154.  The  classification  of  claims 
made  by  the  administrator  is  also  subject  to  the  supervision  of  the  probate 
coort:  Tudser  v.  TeU^  25  Ark.  420;  and  where  there  are  two  or  more  admin- 
istrators, the  allowance  of  a  claim  against  the  estate  by  one  is  the  act  of  alt» 
and  binding  upon  all:  Willis  v.  Farley^  24  OaL  490. 

2.  Judgment,  AUr&nOes  qf  Clainu  AUowed  and  Approved-^lAens,  8taU 
wt€  of  LimUaiioHS,  and  Mortgage  CZatms.— It  seems  that  the  estates  of  de* 
ceased  persons  are  freed  from  executions;  and  while  the  allowance  of  a  daim 
against  a  deceased  person  is  to  all  intents  and  purposes  a  judgment  of  record, 
no  execution  can  issue  thereon:  Jam^eon  v.  Barber,  56  Wis.  633.  And  4 
judgment  obtained  against  the  estate  stands  upon  the  same  footing.  It  fixes 
a  reoognixed  claim  on  the  estate,  but  it  gives  no  priority,  and  carries  with  it 
no  means  of  security  or  coercive  payment  by  execution:  WdU,  Fargo  A  Co.  v: 
HMneon,  13  GaL  143.  While  the  allowance  of  a  claim  against  a  deceased  per- 
son's estate  will  be  respected  as  a  jndgment,  there  is  some  difficulty  in  main- 
taining that  these  allowances  are  liens  upon  the  estate:  Kennerlg  t.  Skqpleg, 
15  Mo.  648;  S.  C,  57  Anu  Dec  218;  Stones.  Wood,  16  Bl.  177.  This  question 
ia  discussed  in  P!rei0i<«v../etoetf,  9  Id.  735.  The  allowance  of  such  claim  is  good 
AS  a  former  recovery,  and  will,  if  pleaded  as  such,  bar  an  action  upon  the  same 
claim:  Dooley  v.  Watiitts,  6  Ark,  706.  Approved  claims  also  bear  interest 
the  same  as  other  judgments  do:  FUdey  v.  Carother$,  60  Am.  Dec  179; 
And  a  daim  allowed  against  an  estate  does  not  lose  its  efiect  as  a  judg- 
ment against  the  administrator,  so  far  as  to  become  barred  by  the  statute 
of  limitations,  unless  time  enough  has  run  to  bar  a  judgment.  The  pres- 
entation of  a  daim  to  the  admiuistrator  seems  to  be  the  commencement 
of  a  suit  upon  it,  and  suffident,  under  the  statutes  of  California,  to  stop  the 
running  of  the  statute.  There  seem  to  be  several  good  reasons  why  tbe  stat- 
ute does  not  run  pending  the  administration  against  a  claim  allowed:  1.  The 
creditor  is  in  no  default,  and  has  established  his  demand  in  the  only  method 
authorised  by  law;  2.  It  often  happens  that  the  estate  is  so  involved  in  liti- 
gation that  no  fund  is  available  for  the  payment  of  debts  until  aU  the  claims 
against  the  estate  would  be  barred  by  the  lapse  of  time,  if  the  statute  ruirt 
against  claims  properly  allowed:  BecheU  v.  Stlover,  7  CaL  229,  241;  Estai€ 
<lf  Sekroeder,  46  Id.  317.  It  has  also  been  held  that  the  allowance  of  a  claim 
against  the  estate  by  the  administrator  and  probate  judge  prevents  tbe  claim 
from  being  barred  by  the  statute,  even  though  it  has  not  been  filed  in  the 
probate  court:  WiUie  t.  Farley,  24  Id.  600.  A  creditor  of  the  estate  of  a  de- 
oeesed  person,  having  his  debt  secured  by  mortgage,  may,  after  presentation 
of  his  daim  for  allowance  to  the  executor  or  admimstrator,  and  probate  judges 
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proceed  at  onoe,  whether  it  be  allowed  or  xejected,  to  foreclose  his  mortgagt 
in  a  court  having  original  jurisdiction  of  equity  matters:  FaUon  v.  BuUer^  21 
Id.  24;  Willis  v.  Farley,  24  Id.  499»  showing  the  earlier  California  cases  hold- 
ing a  contrary  doctrine  to  have  been  overruled. 

3.  When  and  upon  Whom  %9  Allowance  Binding f  The  allowance  and 
approval  of  a  claim  is  undoubtedly  a  judgment  conclusive  of  the  matter 
of  which  it  assumes  to  dispose,  as  to  all  the  parties  before  the  court  pronounc- 
ing the  same,  and  cannot  be  collaterally  attacked,  impeached,  or  avoided  in 
the  same  nor  in  any  other  court,  by  any  of  the  parties  thereto,  nor  by 
any  person  in  privity  with  them.  Such  judgment  is  certainly  conclusive 
upon  the  creditor  whose  claim  is  allowed  or  rejected:  State  v.  Bamsey 
Co,  Probate  CouH,  25  Minn.  25;  Stone  v.  Wood,  16  HI.  177;  I^eiU  v.  Hodge, 
6  Toz.  487;  EccUs  v.  Daniels,  16  Id.  136;  but  it  is  not  conclusive  against 
the  whole  world,  and  is  of  no  focoe,  except  as  between  parties  and  privies; 
and  it  has  therefore  been  held  not  to  bind  the  heir  in  a  proceeding  for 
the  sale  of  real  estate  for  the  payment  of  debts:  Beckett  v.  Selotfer,  7  CaL 
228;  SUme  v.  Wood,  16  HL  177.  An  heir  is  not  a  privy  to  a  judgment 
•gainst  an  administrator:  Id.  The  judgment  of  allowance  and  approval  is, 
as  against  the  executor  or  administrator,  and  other  creditors,  next  of  kin, 
legatees,  heirs,  and  devisees,  prima  fade  evidence  of  indebtedness,,  and  they 
are  entitled  to  go  behipd  the  allowance  of  the  claim,  and  to  show,  if  they  can, 
that  it  was  not  a  proper  charge  upon  the  estate:  Stone  v.  Wood,  16  IlL  177; 
Estate  ofSchroeder,  46  Cal.  319;  BecheU  v.  Selover,  7  Id.  229;  Hopkins  v.  Me- 
Cann,  19  111.  113;  Moline  Water  Power  and  Manii^aetvring  Co.  v.  Webster,  26 
Id.  233;  Maeon  v.  BaW^  33  Id.  206;  People  v.  LoU,  36  Id.  451;  Rosenthal  v. 
Renick,  44  Id.  207;  Cutright  y.  Stafford,  81  Id.  243;  Higgins  v.  Ourtiss,  82  Id. 
28;  Marshall  v.  Rose,  86  Id.  374;  StaU  v.  Reigart,  1  Gill,  1;  S.  C,  39  Am. 
Dec  628;  Neill  v.  Hodge,  5  Tex.  485;  see  principal  case;  Pitnerv,  Fla$tagan, 
17  Id.  7.  In  West  Virginia  and  Mississippi  the  courts  go  still  further,  how- 
ever, towards,  holding  the  judgnient  inconclusive  as  to  heirs.  In  the  former 
state  it  ii  held  that  a  judgment  against  the  personal  representative  it  not 
even  prima  facie  evidence  against  the  heir  or  devisee,  because  there  is  no 
privity  between  the  personal  representative  and  the  party  to  whom  the  reel 
estate  has  descended  or  been  devised:  LaidUy  v.  Kline,  8  W.  Va.  218.  In 
the  latter,  it  is  held  that  the  allowance  by  the  probate  court  of  a  claim  of  an 
executor  or  administrator  who  it  a  creditor  of  the  estate,  npon  ex  parte  ap- 
plication and  proof,  is  not  binding  and  conclusive  i:^n  the  heirs  or  distribnteesr 
Sumrall  v.  SumrcUl,  24  Mits.  258;  Haralson  v.  WhiU,  38  Id.  178;  Gray  v. 
Harris,  43  Id.  421.  **The  allowance  of  the  claim,"  it  is  said,  **on  exparU 
evidence,  serves  no  other  purpose  than  to  afford  a  protection  to  the  estate 
against  false  and  fraudulent  demands,  and  to  give  immunity  to  the  adminis- 
trator for  paying  them,  unless  he  has  reason  to  believe  that  they  are  un- 
founded. But  such  allowance  does  not  import  the  verity,  sanction,  or 
conclusiveness  of  a  judgment:"  State  v.  Bowen,  45  Id.  350.  And  in  Indiana 
it  is  held  that  their  statute  nowhere  provides  that  the  mere  admission  or 
allowance  of  a  claim  against  a  decedent's  estate  by  the  administrator  or 
executor  on  the  appearance  docket  of  the  court  shall  have  the  force  and  effect 
of  a  judgment  in  any  particular:  Fiecus  v.  RMins,  60  Ind.  104. 

In  Illinois  a  dittinction  seems  to  be  drawn  between  the  cases,  and  this 
doubtless  runs  through  the  decisions  of  other  states.  A  judgment  there, 
duly  obtained  against  the  administrator,  binds  the  personal  estate  in  the  ab- 
sence of  frUnd,  because  the  administrator  is  the  sole  representative  of  the 
personal  estate  of  decedent.    In  sa«,h  cases  the  courts  will  not  compel  per> 
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uma  holding  clauns  against  estates  to  litigate  them,  first  with  the  adminis- 
trator and  then  with  the  heirs,  upon  the  same  points  which  might  have  heoD 
investigated  in  the  first  case:  Maaon  v.  Batr,  38  lU.  206;  Oold  v,  Bailey,  44 
Id.  483.  Bnt  the  courts  have  repeatedly  held  that  the  allowance  of  a  claim 
against  an  estate  is  not  conclusive  upon  the  heir  or  devisee  on  an  application 
to  sell  real  estate  to  pay  dehts,  but  upon  such  application  the  heir  or  devisee  * 
has  the  right  to  come  in  and  contest  the  validity  of  the  d6bt:  Marshall  v. 
Base,  86  Id.  376,  and  cases  there  cited.  And  this  is  sound,  for  by  the  com 
ropQ  law  the  real  estate  is  the  heir's,  the  personal  estate  the  administrator^!, 
and  this  rule  is  not  altered  with  us,  except  so  far  as  regards  the  temporary 
custody  of  the  realty:  Beckett  v.  Selover^  7  Cal.  229.  In  selling  the  real 
estate  to  pay  debts,  every  principle  of  justice  demands  that  the  heirs  should 
be  permitted  to  contest  the  claims  allowed.  No  man  can  be  rightfully  de* 
prived  of  his  property  without  his  *'day  in  court*'  Why,  then,  should  an 
heir  be  deprived  of  his  estate  without  the  same  right?  It  is  not  until  after 
claims  have  been  allowed,  and  a  proposition  made  to  sell  property,  that  the 
heirs  are  called  in  to  see  what  has  been  done,  and  to  contest  the  claims 
allowed,  if  they  see  fit  to  do  so.  The  negligence,  favoritism,  and  fraud  of 
administrators,  it  has  been  well  said,  should  be  carefully  watched,  as  they 
have  no  interest  in  preserving  the  estate  for  the  heir.  It  is  the  duty  of  pro< 
bate  judges  to  protect  the  rights  of  the  helpless  and  innocent;  bnt  their 
approval  is  a  weak  check  indeed.  The  infant  heirs  have  usually  no  one  to 
speak  for  them — no  one  to  watch  the  administrator — ^and  when  they  are 
called  into  court  they  should  be  allowed  to  Question  the  justice  of  the  claims 
ai^roved.  True  it  is,  the  heir  holds  titie  subject  to  the  necessities  of  ad- 
ministration, but  privity  cannot  be  urged  between  him  and  the  administrator — 
"there  is  none  in  blood,  none  in  law,  none  in  estate:'*  Beckett  v.  Selover,  Hop' 
IAm  t.  McCann,  eupra.  The  heir  is  no  party  to  the  action,  cannot  controvert 
the  testimony,  adduce  evidence  in  opposition  to  the  claim,  nor  appeal  from  the 
judgment:  OameU  t.  Maecn,  6  Gall,  308;  cont^u:  State  v.  Bdmeey  Go,  Probate 
Courtf  25  Minn.  26.  The  widow's  award  is  but  a  claim  against  the  estate, 
and  the  allowance  made  to  her  is  not  ocinclusive  in  a  proceeding  by  the 
devisees  to  contest  it,  to  show  that  it  was  made  fraudulentiy,  that  it  wa)B  too 
large,  oppressive,  or  unjust,  particularly  where  they  were  not  parties  to  the 
proceeding  when  the  award  was  allowed,  not  before  the  <^urt,  and  had  no 
notice  of  the  court's  action  in  the  premises:  Marehall  v.  Roee,  86  lU.  376. 

4.  Effect  qf  Allowing  Illegal  or  Fraudulent  Clainu.—A  claim  allowed  by 
an  administrator  and  approved  by  the  probate  judge  becomes,  as  we  have 
seen,  a  quaei  judgment,  and  cannot  be  collatcnraUy  attacked.  Its  allow- 
ance and  approval  may  be  the  result  of  accident,  mistake,  or  fraud;  still 
it  is  conclusive  until  annulled  or  set  aside  by  decree  of  a  court  having  jurisdic- 
tion to  make  such  order;  the  court  having  power  to  do  this,  and  the  mode  of 
doing  it  is  prescribed  by  law,  as  shown  below:  ^et^  v.  Hodge,  5  Tex.  489,  see 
principal  case;  Eccles  v.  Daniels,  16  Id.  136;  Hefner  v.  Brander,  23  Id.  632; 
Qiddings  v.  Stede,  28  Id.  756;  Swan  v.  House,  50  Id.  653;  Cone  v.  Crum,  52 
Id.  348;  Campbell  v.  Strong,  Hempst.  265.  In  Missouri,  while  the  allowance 
and  approval  of  a  claim  has  the  effect  of  a  judgment,  and  is  conclusive  between 
the' parties  interested  and  concerned  therein  at  law,  still  an  interested  party 
may  seek  relief  in  equity  against  claims  fraudulentiy  allowed:  Jones  v.  Brinher, 
20 Mo.  88;  SUmU  v.  Roland,  23  Id.  95;  WhUteUeyv.  Dorsett,  Id.  236;  LewUv. 
WiOiams,  54  Id.  200l  But  mere  legal  allowances,  unless  it  be  found  that  they 
were  obtained  by  frand,  will  be  no  ground  for  impeaching  the  judgment  and 
fetting  it  aride:  See  case  last  cited,  and  Miller  v.  Major,  67  Id.  247.    So  in 
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DUnois  these  Jadgments  mnet  be  held  coDolosiYe  except  in  a  direct  proceeding 
for  their  revenal;  and  equity  will  grant  relief  against  jadgments  of  the  probate 
court  obtained  by  frand  or  accident  in  cases  where  the  coorts  of  law  cannot  do 
BO.  Thns,  a  claim  allowed  against  an  estate,  without  notice  to  the  adminis* 
tiutor  or  executor,  may  be  set  aside:  Proptt  v.  MectdowB,  13  IlL  157;  and 
where  a  claim  is  allowed  against  an  estate  which  is  in  reality  paid,  but  of 
which  fact  the  administrator  is  ignorant  at  the  time,  he  may,  on  discovering 
the  facts,  have  the  same  set  aside  in  equity.  The  administrator  may  contest 
the  matter  the  same  as  an  heir  on  application  to  sell  property:  Higgifts  v. 
Curtias,  82  Id.  28.  In  Wisconsin  an  appeal  was  allowed  from  the  judgment 
allowing  and  approving  a  claim  after  the  expiration  of  the  time  allowed  by 
law  in  which  to  appeal,  where  it  was  alleged  that  the  claim  had  no  foundation 
In  fact,  that  it  had  been  allowed  in  consequence  of  the  fraudulent  collusion  of 
the  administrator,  and  that  petitioners  had  acquired  no  knowledge  of  the  facta 
until  after  the  expiration  of  the  time  for  taking  the  appeal:  Cfroner  v,  HiMf 
22  Wis.  200;  neeMoerehen  v.  StoU,  48  Id.  907.  In  Indiana  a  legatee  and  the 
heirs  of  a  testator  may  sustain  an  action  against  the  executor  and  a  creditor 
of  the  estate  for  the  fraudulent  allowance  and  payment  of  the  creditor's  claim' 
by  the  exacutor,  to  have  the  allowance  set  aside,  and  to  permit  the  legatee  and 
heirs  to  contest  the  daim:  BelTs  AdrtCr  v.  Ayrt^  24  Ind«  02;  LancaaUr  v« 
QoM,  46  Id.  907.  In  Texas  the  approval  and  allowance  of  a  claim  against  a 
decedent's  estate  will  not  be  set  aside  where  there  was  neither  ignorance  nor> 
mistake  of  &ct  in  making  the  allowance  and  approval,  nor  fraudulent  repre- 
■entation  by  the  owner  in  procuring  it:  LoU  v.  CUmd,  23  Tex.  254;  and  if  an 
account  against  an  estate  has  been  admitted  and  allowed  from  ignorance  of 
the  facts,  or  from  fraudulent  representations  of  the  holdo*,  the  remedy,  under 
their  peculiar  system,  is  by  a  direst  and  original  action,  brought  in  the  district 
court  tb  set  the  same  aside.  Suit  cannot  be  brought  for  that  purpose  in  the 
oourt  allowing  the  claim:  K^iU  v.  ffodge^  5  Id.  487;  Moore  v.  Haird%9on^  10 
Id.  467;  see  principal  caae;  EeeU*  ▼.  Daniels^  16  Id.  196;  PUner  v.  FUmagan^ 
17  Id.  0;  Jones  v.  (Tnderwood,  11  Id.  116;  8mUh  v.  Dowmb,  40  Id.  57;  Swan 
V.  Houae^  50  Id.  653;  and  in  California,  we  apprehend  that  a  like  remedy  is 
found  in  the  superior  conrtst  See  Beckett  v.  Selover^  7  Csl.  240;  New  Oonst., 
art.  6,  sec  5.  In  Arkansas  appeals  are  allowed,  but  if  error  is  found  the 
i^pellate  court  tries  the  case  de  novo:  Smith  v.  daiytant  25  Ark.  931;  see 
Tucker  v.  TeU,  Id.  420. 

So  far  as  evidence  is  concerned,  the  allowance  and  approval  of  a  daim  is 
prima  fade  binding  upon  the  real  estate  as  against  heirs,  and  is  evidence 
until  rebutted:  Jfaaon  v.  Bair,  33  111.  206;  but  the  presumptions  are  in  favor 
of  the  regularity  of  the  proceedings,  and  courts  will  always  require,  especially 
after  long  lapse  of  time,  dear  proof  of  the  alleged  fraud  or  illegality:  People 
V.  Lott^  36  Id.  447.  Particularly  is  this  true  where  it  is  sought  to  set  aside  a 
judgment  of  claim  and  allowance  because  the  claim  was  barred  by  the  statute 
of  limitations  before  approval.  HUlebrant  v.  Burton^  17  Tex.  140,  was  an 
action  by  the  heirs  of  a  deceased  person  to  set  aside  a  claim  against  the  estate 
which  had  been  duly  allowed  by  the  administrator,  and  approved  by  the  pro- 
bate judge.  The  oourt  treats  the  matter  as  a  quaei  judgment,  and  holds  that 
in  attacking  it  the  burden  of  proof  is  on  the  heir.  In  the  opinion  it  is  siud: 
"  It  must  be  recollected  that  the  suit  was  brought  to  set  aside  and  annul  a 
Judgment  more  than  ten  years  after  it  had  been  awarded.  Now,  the  rule  of 
law  is  well  settled  that  every  presumption  is  in  favor  of  the  judgment,  and  he 
who  attempts  to  impeach  it  must  assume  the  labor  of  distinctly  and  deariy 
showing  its  vice.    This  is  the  rale  where  there  has  been  no  considerable  lapss 
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of  time  between  the  awird  of  Judgment  ind  the  suit  to  set  it  aside;  bnt  tiiif 
rale  acquires  a  great  deal  more  stringency,  and  with  good  reason,  to^,  if  a 
great  length  of  time  is  permitted  to  elapse  before  the  judgment  is  impeached. 
Time,  with  its  continual  destmctive  changes,  often  removes  the  evidence  by 
which  any  facts  oonld  be  proven.  *  *  •  And  to  call  upon  a  creditor  after 
so  a  great  lapse  of  time  as  has  occurred  in  this  case  would  be  equslly  repugnant 
to  justice  and  sound  policy.  The  plaintiffs  should  have  proven  distinctly  and 
clearly  that  the  claim  was  barred  at  the  time  it  was  presented,  to  impeach 
the  judgment  of  the  probate  court  allowing  it.*'  The  adjudication  here  was 
one  directly  upon  the  point  in  issue  in  Estate  of  Seftroeder,  46  Cal.  319,  and 
the  above  reasoning  was  adopted  and  commended  by  the  court  in  the  latter 
case.  It  devolves  upon  the  administrator  to  show  beyond  question  that  the 
daim.has  been  barred.  The  mere  fact  that  the  claim,  on  its  face,  appears  to 
be  barred,  will  not  be  su£5oient:  EccUs  v.  Daniels,  16  Tez.  136;  Momly  v. 
Gray,  23  Id.  406;  H^JBPner  v.  Brandert  Id.  631.  And  the  proceedings  to  set 
aside  such  judgments  must  be  instituted  within  a  reasonable  time  after  the 
approval  of  the  claim.  "  It  caqnot  be  supposed  that  the  creditor  can  at  any 
iMigth  of  time  preserve  the  evidence  of  the  justness  of  his  clkim,  and  to  show 
that  it  iims  within  some  of  the  ezoeptiooa  to  the  statute  of  litnitatioi^s,  when 
it  appears  on  its  face  to  bo  barred,  although  the  rule  is  that  the  administrator 
or  contestant  of  the  judgment  must  show  that  the  claim  does  not  fall  within 
my  of  the  saving  exceptions  to  the  statute  of  limitatioh:'*  Oiddings  v.  Steele^ 
28  Id.  756,  and  oMst  ther^  dted;  CbM  t.  C^Km,  G2  Id.  348.  Of  course,  if  the 
debt  or  claim  is  barred  by  the  statute,  it  is  no  laager  a  debt  of  the  estate,  or 
elaim  against  it,  and  an  executor  or  administrator  cannot  charge  the  estate 
which  he  represents  by  the  acknowledgment  of  such  debt:  See  principal  case;^ 
And  Moore  v.  ffardison,  10  Id.  473.  Bnt  a  ndw  uid.  subsequent  promise 
may  take  a  case  out  of  the  statute  of  limitation:  i^ecfes  v.  Daniels,  16  Id.  136. 
Equity  will  not,  howeTer^  where  a  barred  note  has  been  allowed  and  approved 
by  mistake,  and  where  the  creditor  at  the  time  of  presentation  held  a  valid 
subsequent  i^omise  for  the  same,  relieve  the  administrator  against  his  misr 
take,  or  defeat  a  legal  and  just  claim  of  the  creditor,  or  punish  him  for  his 
ignoiance*  It  will  leave  the  parties  where  they  have  put  themselves,  as  they 
esnnet  be  placed  in  the  same  situation  they  were  In  when  the  mistake 
oecorred:  •/ones  v.  Underwood^  11  Id.  116. 


Bbed  v.  Roabk. 

(UTbus,899.] 

Hon  nr  Pxhgil  is  Valid  whilb  Lboiblb.  * 

Immatkbiai.  Alteration  ov  Instbumsmt,  bt  Pabtt  Glaimiho  uhdxb  It, 
WILL  M9T  Invalidatk  Samx,  although  done  without  consent  of  maker. 
Matxbial  Altxratioh  is  0ms  Which  Vabixs  Meanino  of  Ikstbumknt. 
Iks  TRAomo  of  Kotb  Written  in  Pencil  is  Immaterial  Alteratioh 

UNLESS  LbQIBILITT  IS  AFFECTED. 

Flxa  of  FRAirDULXNT  ALTERATION  OF  KoTB  IS  Bad  unless  it  alleges  the 
alteration  to  have  been  made  without  maker's  authority  or  consent. 

Eebob  from  Panola.    Suit  by  appellee  against  appellant.    A 
receipt  from  defendant  to  plaintiff,  dated  in  1836,  for  oertain 
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Boms  for  coUckstioii,  and  an  indorsement  thereon  in  1850,  ac- 
knowledging one  hundred  and  fifiy  dollars  to  be  due  thereon, 
with  interest  from  October  1, 1836,  was  alleged  in  the  petition, 
and  made  part  thereof.  Defendant  answered  under  oath,  ad- 
mitting that  he  had  indorsed  on  the  receipt  an  '^  acknowledg- 
ment of  a  certain  amount  of  money  due  thereon  to  the  plaintifif," 
but  alleging  that  he  made  the  indorsement  in  pencil;  that ''  the 
indorsement  now  upon  the  said  receipt  is  in  ink,''  and  that  he 
had  never  made  ''  any  such  indorsement  in  ink.''  Exceptions 
to  the  answer  were  sustained.  Defendant  offered  to  prove  at 
the  trial  that  the  due-bill  indorsed  on  said  receipt  had  been 
altered.  Plaintiff  objected,  and  the  court  ruled  it  out,  there 
being  no  plea  authorizing  it. 

Donley  and  Anderson,  for  the  appellee. 

By  Court,  Whbeleb,  J.  The  defendant  pleaded,  under  oath, 
admitting  the  making  of  the  note  in  pencil,  but  denying  the 
making  of  it  by  writing  with  ink.  The  court  sustained  excep- 
tions to  the  plea.  A  note  in  pencil  is  valid  while  legible:  Ch. 
Bills,  126,  127.  It  is  not  averred  that  the  note  in  question  had 
become  illegible;  and  there  can  be  no  such  intendment  in  &vor 
of  the  plea.  The  note,  being  admitted  to  have  been  made  in 
pencil,  is  to  be  taken  to  have  been  a  valid  note;  and  there  being 
no  other  alteration  than  the  making  in  ink  what  was  before  in 
pencil,  that  was  not  an  alteration  of  the  note  in  any  material 
part.  It  did  not  vaxy  its  legal  effect.  An  alteration  in  any  part 
of  a  bill  or  note  whidi  is  not  material,  though  without  consent, 
will  not  invalidate  it.  An  alteration  which  does  not  vary  the 
meaning  of  an  instrument  will  not  avoid  it,  though  made  by  a 
party  claiming  under  it:  Id.  184,  note.  The  alleged  alteration, 
ther^ore,  from  pencil  to  ink  did  not  invalidate  the  note,  even 
if  made  without  the  authorization  or  consent  of  the  defendant. 
But  it  is  not  averred  that  it  was  not  made  by  his  authority  or 
with  his  consent.  The  plea,  therefore,  was  rightly  adjudged 
insufficient,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 

Defuotion  of  Material  Ai^teration:  See  extended  Dote  to  Woodworth 
▼.  Bank  ofAmerieok^  10  Am.  Dec.  269,  where  the  effect  of  alterations  in  writ- 
ten instmmenta  is  diBCOssed.  For  other  iDstances  of  material  alterations, 
lee  Babb  t.  CUnuon,  13  Id.  684;  note  to  Ntweil  v.  Mayhtrry,  23  Id.  264; 
HumphTty$  V.  OttiUow,  38  Id.  499;  Inglith  y.  Breneman^  41  Id.  96;  Be$^amin 
V.  McConnellt  46  Id.  474;  see  extended  note  to  Woodworth  v.  Bank  of  Amer^ 
ica^  10  Id.  271.  For  other  cases  of  immaterial  alterations,  see  Edd\i  v.  Bond^ 
36  Id.  767;  IngUah  ▼.  Breneman,  41  Id.  96;  Stewart  y.  Pmton,  44  Id.  621; 
WiUon  ▼.  Hendermm^  48  Id.  716;  SmUk  v.  SmUh,  53  Id.  662. 
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Hatkbial  AiABRATioir  BT  Pabtt  TO  Instbumsnt  Maris  It  Void,  if 
done  without  consent  of  pajrty  aonght  to  be  ohai^ge^:  See  exhanstiye  note  to 
Woodtoorth  T.  Bank  qf  America,  10  Am.  Deo.  .267;  NeweU  t.  Mayberry,  23 
Id.  261;  Whuhek  v.  Frteman,  Id.  674;  Ingliah  v.  Breneman,  41  Id.  96; 
Waring  v.  Smifth,  47  Id.  290;  WaOaee  y.  Harmatad,  63  Id.  603. 

Effect  of  Immatbbiai.  Alterations  and  Those  Made  bt  Stbanoeb.^ 
By  referring  to  the  note  to  Woodworth  t.  Bank  of  America,  10  Am.  Deo.  268, 
it  will  be  seen  only  material  alterations  now  affect  the  validity  of  initru- 
ments;  althbogh  it  hat  been  held  that  the- alteration  of  an  inttmment,  even 
ia  mu  immaterial  part,  by  one  claiming  a  benefit  under  it,  will  destroy  its 
validity:  Lewis  v.  Pc^n,  18  Id.  427;  Letcher  v.  Boies,  22  Id.  92;  Vanankem  v. 
Bombeek,  25  Id.  509. 

The  PBiNdFAL  CASE  was  DismroviSHED  in  MmeUero^  t.  BMamif,  23  Abi. 
Dec  164. 


FllKEABD   V.   PiNKABD. 

[14Tbu%8S«.] 

Sbtabation  and  Intention  to  Abandon  must  Conovr  to  Cojistitutb 
Obound  fob  DnroBCE.  They  need  not  be  identical  in  onimnfinoemsnt» 
but  dasertloo  will  ooamieDoe  from  the  time  intention  to  abandon  is  formed. 

Oboundlbss  Chaboe  of  Adultbbous  Intebooubsb  aoainst  Wife  is  Acs 
OF  Oboss  CBUEi;rT. 

Kbw  Tbial  will  not  be  Gbanted  to  Plaintiff  in  AonoN  fob  DnroBcs* 
on  ground  of  newly  discovered  evidence,  if  such  evidenoe  relates  to 
ground  of  divorce  not  alleged  in  petition. 

Appeal  from  Harrison.    The  facts  are  stated  in  the  opinion. 

D.  8.  Jenmnga,  B.  N.  Stanabury,  and  E.  Clarke  for  the  ap- 
pellant. 

By  Court,  HsMPHiiiLy  0.  J.  The  original  petition  claimed 
divorce  on  the  ground  of  abandonment,  and  bj  the  amended 
petition  it  was  claimed  also  on  the  ground  of  cruelfy,  ill  treatf- 
ment,  and  personal  indignities. 

At  the  trial  no  attempt  was  made  to  establish  the  charges  of 
omelly,  and  the  proof  did  not  sustain  the  charge  of  abandonment. 

A  motion  for  new  trial  was  made  on  the  ground  of  newly 
diacoTered  evidence,  and  on  the  hearing  of  that  motion  a  letter 
from  the  husband  (the  defendant)  was  read,  in  which  he  declares 
his  intention  never  to  live  with  his  wife  (the  plaintiff);  that  he 
wiU  divorce  her  as  soon  as  the  law  will  permit,  and  charges  her 
with  adulterous  intercourse  with  other  men,  which  he  can  prove 
bj  witnesses  whom  he  names. 

The  motion  for  new  trial  was  overruled,  and  this  action  of  the 
court  is  the  principal  ground  upon  which  the  plaintiff  relies  for 
the  reversal  of  the  judgment. 

But  we  are  of  opinion  the  court  did  not  err  in  refusing  the 
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motion  for  a  new  trial.  To  sustain  an  application  for  a  new 
trial  on  the  ground  of  newly  disooyered  evidence,  seyeral  reqni- 
dites  must  concur  and  be  shown  to  the  court.  There  must  be 
reasonable  diligence.  The  evidence  must  be  material  to  the 
issue  formed  by  the  pleadings,  disooyered  since  the  trial,  and 
not  merely  cumulatiye:  Madden  y.  Shapard,  8  Tex.  49;  Watts  y. 
Johnson,  4  Id.  811;  Sweeney  y.  Jarvia,  6  Id.  86;  Long  y.  Sieiger, 
8  Id.  463;  Latham  y.  Selkirk,  11  Id.  814. 

One  of  these  essential  requisites  is  wanting  in  this  eyidence» 
and  that  is  materiality.  The  issue  in  this  case  was  as  to  the  fact 
of  intentional  abandonment  for  three  years,  and  of  cruelties  and 
indignities  to  the  person.  The  letter  shows  an  intention  to 
abandon;  but  this,  for  aught  that  appears,  had  its  commence- 
ment from  the  date  of  the  letter.  Separation  and  intention  to 
abandon  must  concur,  in  order  to  constitute  the  ground  for 
divorce  as  contemplated  by  statute.  But  they  need  not  be  iden- 
tical in  their  commencement.  If  one  party  should  leave  the 
other  on  business  (as  the  husband  did  in  this  case),  and  should 
afterwards  determine  not  to  return,  the  desertion  would  com- 
mence from  the  time  the  intention  to  abandon  was  formed.  The 
letter  was  written  but  two  or  three  months  before  the  filing  of 
the  petition,  and  as  the  intention  there  shown  could  not  operate 
retrospectively  to  the  time  of  the  husband's  leaving  the  wife,  the 
letter,  if  introduced,  would  furnish  no  such  evidence  of  aban- 
donment as  would  sustain  the  issue,  and  consequently  a  new 
trial  was  properly  refused. 

Nor  would  the  letter  conduce  to  prove  the  cruelties  and  indig- 
nities to  the  person  alleged  in  the  petition.  The  charge  of 
adulterous  intercourse  against  the  wife,  if  groundless,  is  un* 
doubtedly  an  act  of  gross  cruelty:  Wrighi  y.  Wright,  6  Tex.  18; 
Durant  v.  Duranl,  8  Eccl.  827;  Bray  v.  Bray,  Id.  26;  Graecen 
V.  Graecen,  2  N.  J.  Eq.  459;  Bishop  on  Mar.  &  Div.,  sec.  462. 
But  such  is  not  the  character  of  cruelty  averred  in  the  peti- 
tion, and  the  charge,  though,  if  malicious,  it  be  a  cruelty  in 
itself,  yet  would  not  prove  the  cruelties  to  the  person  averred  in 
the  petition.  These  alone  were  in  issue.  The  defendant  was 
not  authorized  to  contest  nor  was  the  court  authorized  to  adjudi- 
cate any  other. 

The  letter,  therefore,  and  the  facts  shown  by  it,  being  imma- 
terial to  the  issue,  was  properly  considered  as  insuf&cientground 
for  the  grant  of  a  new  trial,  and  the  motion  for  that  purpoM 
was  rightly  overruled. 

Judgment  affirmed. 
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Gkvxurr  is  Gbouhd  vob  Divobob:  See  eztennve  note  to  Poor  v.  Poor, 
29  Am.  Dee.  674.  It  is  immaterial  whether  or  not  aet  be  unlawful  that  ii 
ehaiged  faj  boabaiid  againatwife  and  need  aa  a  pretest  for  omeliy:  Nogtu  v. 
Nogee9t  58  Id.  78.  Action  for  diyorce  by  buaband,  npon  ground  of  voluntary 
deaertion,  cannot  be  maintained  where  it  appears  that  the  wife's  abandon* 
ment  was  caused  by  unfounded  accusations  of  unchaste  conduct:  Hardim  v. 
ffardin^ea  Id.  170. 

NxwLT  BiBOOYXBXD  Btiobroi  18  Qboukd  vob  Nbw  Tbul:  See  notes  of 
ooUected  cases  in  £RdUeftdber  T. iUaley,  88  Am.  Deo.  105|  SUOer.Oarr.SZ  Id. 
184;  Oark  Y.  Carter,  BS  Id.  4SS. 

Thb  fbinoipal  oabb  was  omD  ABOUBMDO  in  HouaUm dflr  TexcuJRqihM^ 
Co.  V.  For$jfih,  49  Tex.  177»  to  the  point  that  a  new  trial  will  not  be  granted 
on  the  grounds  of  newly  discovered  testimony  that  is  mmly  oumnlative  of 
tilat  given  on  the  trial  had. 


BUBNETI  V.  SkAZB. 

[14  Thsas,  4SS.] 

Stbbt  Ooobs  IB  Judos  ov  m  Own  PBOOEEDnroBy  and  mat  Dnuot 
Obdxbs  to  bb  Bntebbd  Nuiffo  pbo  Tuva 

Afpbal  from  Hanison.  Indiotment  for  gaming.  There  mm 
a  motion  to  qnash,  on  the-gronnd  that  it  did  not  appear  from 
the  minutes  of  the-oonrt  that  the  indiotment  had  been  retomed 
into  court  hy  the  grand  juxy.  The  indiotment  was  properly 
indorsed^'  a  tme  bill/'  and  was  marked  filed  at  the  proper  date. 
On  the  district  attorney's  snggestiony  the  court  caused  an  entry 
of  the  indictment  to  be  entered  nunc  pro  tunOf  and  overraled  the 
motion. 

L.  D.  Evan»,  for  the  appellant. 

ThomoB  J.  JenmangB,  attorney  general^  for  the  appellee. 


By  Court,  Whiblbb,  J.  The  only  objection  to  the  judgment, 
not  disposed  of  by  preTious  decisions,  is,  that  it  does  not  appear 
by  the  record  that  the  indiotment  was  returned  into  court  by 
the  grand  jury.  Whether  this  would  be  a  fatal  objection  to  the 
record  of  the  proceedings  where  the  indictment  was  filed  in 
court,  and  thereby  became  a  record  of  the  court,  and  the  case 
was  entered  upon  the  record,  properly  entitled,  at  the  term  of 
the  court  when  the  indictment  was  found,  may  well  admit  of 
question  in  our  practice,  where  the  case  proceeds  to  trial  in  the 
same  coort  into  which  the  indictment  was  returned  by  the  grand 
jury.  But  it  is  not  necessary  to  determine  that  question  in  the 
present  case,  as  the  objection  was  remoyed  by  the  entry  of 
the  hx/i  tfaftt  the  indictment  was  returned  into  court  by  the 
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gran4  jmyy  afterwards  made  by  order  of  the  court  now  for 
then.  We  do  not  doubt  that  it  was  competent  for  the  court  to 
make  the  order,  as  well  in  this  as  in  any  o&er  case  where  there 
is  evidence  sufficient  to  warrant  the  making  of  such  order. 

Eveiy  court  has  a  right  to  judge  of  its  own  records  and  min- 
utes; and  if  it  appear  satisfactorily  to  them  that  an  order  was 
actually  made  at  a  former  term,  and  omitted  to  be  entered  by 
the  clerk,  they  may  at  any  time  direct  such  order  to  be  entered 
on  the  records  as  of  the  term  when  it  was  made :  State  t.  McAlpin, 
4  Ired.  L.  140.  A  court  has  a  right  to  amend,  the  records  of  any 
preceding  term  by  inserting  what  had  been  omitted  either  by 
the  act  of  the  court-  or  the  clerk:  OalUnoay  t.  McKeUhen,  5  Id. 
12  [43  Am.  Dec.  153].  A  record  so  amended  stands  as  if  it  had 
neyer  been  defective,  or  as  if  the  entries  had  been  made  at  the 
proper  term:  Id.;  State  v.  King,  Id.  203. 

We  are  of  opinion,  therefore,  that  there  is  no  error  in  the 
judgment,  and  that  it  be  affirmed. 

Judgment  affirmed. 

Obdbbs  mat  bb  Entbbbd  Nunc  pro  Tuko  :  Dm  ▼.  TomUm,  85  Am.  Det. 
526,  And  CMM  cited  in  note  to  same  526;  Allen  v.  Bra4ford,  37  Id.  689,  aal 
note  disonning  the  same  690;  Oraham  ▼.  Lynn,  39  Id.  493;  Jones  v.  Lewii, 
47  Id.  338;  Ward  v.  Biuffa,  Id.  66i. 

Ths  principal  cask  was  cited  in  Cowan  v.  Rots,  28  Tex.  230;  Modes  ^. 
State,  29  Id.  190;  Lane  v.  Ellinger,  32  Id.  370;  Ximenes  t.  Ximenes,  43  Id. 
463;  Harris  v.  SUUe,  2  Tex.  App.  136;  NetOes  v.  StaU,  4  Id.  342;  Cox  y.  StaU, 
7  Id.  499,  to  the  pdnt  that  the  entry  of  a  previous  term  of  the  oonrt  can  bi 
•m«ided  so  that  the  aotkm  of  the  court  shall  tmly  appear  of  reoocd. 


BOOEMOBB  V.   DaVENPOBT. 

[14  tkzai,  aoa.] 

Patbb  op  Bnx  Patablb  at  Day  Ckrtain  mat  Immsdiatslt  Sou 
Dbawxb  upoh  m  Dibhokor* 

Parol  Bvidinob  cannot  bb  Rroeiysd  to  Contradict  or  Vary  Writtbii 
AoRXXUXNT.  This  role  operates  to  the  exclusion  of  parol  evidence  o;l 
any  prior  or  contemporaneous  agreement  to  vary  the  terms  or  legal  effect 
of  the  written  contract. 

PtiA  BY  Drawer  op  Bill  Payable  at  Day  Certain,  Setting  uj* 
Parol  Agreement,  at  or  before  the  making  of  the  bill,  not  to  sue,  in 
any  event,  before  the  stipulated  time  of  payment — the  time  specified  in 
the  bill — Sb  bad,  as  being  an  agreement  varying  the  legal  effect  of  the 
written  contract  as  to  the  time  of  payment. 

To  Acthorizb  Reversal,  Error  must  Clbarlt  Appbar  n  Judomses. 
This  is  the  well-settled  rule. 
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Tbibb  BkniG  No  Gkbtain  Allegation  gonoernino  Intkbbst  in  Plead- 
ings in  an  action  on  a  bill  payable  in  another  state,  and  the  verdict  and 
judgment  being  for  a  certain  amount,  *'  principal  and  interest,"  and  less 
than  sum  stipulated  for  in  bill,  the  judgment  will,  on  appeal,  be  undis- 
turbed, in  the  absence  of  a  statement  of  facts. 

Ebbob  from  Panola.  Defendant  in  error  brought  suit  against 
plaintiffs  on  a  bill  of  exchange  drawn  and  payable  in  Louisiana, 
and  protested  for  non-payment.  The  bill  was  payable  March  1, 
1864,  and  was  sued  before  that  time.  Defendants  pleaded  an 
oral  agreement,  made  when  the  bill  was  drawn,  between  drawers 
and  payee,  the  plaintiff,  that  in  no  event  shoidd  they  be  called 
upon  to  pay  the  amount  mentioned  in  the  bill  before  said  date. 
On  plaintiffs'  motion  the  plea  was  stricken  out.  Verdict  and 
judgment  for  certain  amount,  principal  and  interest.  This 
amount  was  less  than  the  face  of  the  bill.  There  was  no  state- 
ment of  facts. 

Bowdan  and  Chilton,  for  the  plaintiffs  in  error. 

Poag,  and  Henderson  and  Janes,  for  the  defendant  in  error. 

By  Court,  Wheblsb,  J.  It  is  insisted  for  the  plaintiffs  in  error 
that  the  court  erred  in  adjudging  the  plea  insufficient,  which 
sets  up  a  contemporaneous  parol  agreement  to  give  credit  upon 
the  indebtedness,  evidenced  by  the  bill  of  exchange  sued  on, 
until  the  first  of  March,  1854.  Gases  are  cited  where  it  has  been 
held  that  parol  evidence  is  admissible  to  prove  an  agreement, 
at  the  time  of  malring  a  note,  that  it  might  be  discluurged  in  a 
particular  way,  other  than  by  the  payment  of  the  money,  ex- 
pressed in  the  note:  Cooky.  McNab,  1  Ala.  41;  Simonion  v.  Steele, 
Id.  367,  and  other  cases  cited  in  brief.  But  these  cases  proceed 
upon  the  ground  that  such  an  agreement  does  not  contradict  or 
vary  the  terms  of  the  written  contract:  Id.  A  case  is  cited  also 
to  show  that  an  agreement  not  to  sue  for  a  specific  time  is  bind- 
ing: Bobinson  v.  Godfrey,  2  Mich.  408.  This  is  undoubtedly 
true,  if  the  agreement  be  upon  a  sufficient  consideration:  Id., 
and  cases  cited.  But  this  is  to  be  understood  of  subsequent, 
not  of  an  antecedent  or  contemporaneous,  agreement:  1  Greenl. 
Ev.,  sees.  808, 804.  And  whether  such  agreement  will  preclude 
the  right  to  sue  during  the  enlarged  time  of  performance  given 
by  it,  or  will  only  give  a  right  to  recover  damages  for  its  breach, 
is  a  question  upon  which  the  authorities  are  conflicting.  The 
case  cited  maintains  the  former  opinion.  But  the  current  au- 
thorify  i^  admitted  to  be  the  other  way.  The  general  rule,  sub- 
ject io  a  few  exceptions  not  applicable  to  the  present  case. 
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undoubtedly  is,  that  parol  eyidenoe  cannot  be  reoeived  to  oon« 
tradict  or  Taiy  a  written  agreement:  2  Phill.  Er.,  6th  Am.  from 
dtii  London  ed.,  857,  858.  And  this  rule  operates  to  the  ex- 
clusion of  parol  CTidenoe  of  any  prior  or  contemporaneous  agree- 
ment to  yary  the  terms  or  legal  e£fect  of  the  written  contract. 
The  cases  which  illustrate  and  enforce  the  rule  are  collected  in 
the  notes  to  Id.,  pt.  2,  p.  598,  note  296,  where  it  is  said:  '*  We 
find  it  either  conceded  or  asserted  in  almost  eyery  case  which 
speaks  on  this  subject,  that  all  oral  negotiations,  or  stipulations 
between  the  parties,  which  preceded  or  accompanied  the  execu- 
tion of  the  instrument,  are  to  be  regarded  as  merged  in  it;  and 
that  the  latter  is  to  be  treated  as  the  exclusiye  medium  of  ascer- 
taining the  argument  to  which  the  contractors  bound  themeslyes. 
Parol  eyidence  is  admissible  to  explain  and  apply  the  writing, 
but  not  to  add  to  or  yary  its  terms.  This  general  doctrine  has 
been  recognized  almost  uniyersally/' 

Counsel  for  the  plaintiffs  in  error  construe  the  plea  as  setting 
up  a  parol  agreement,  at  or  before  the  making  of  the  bill  of  ex- 
change, not  to  sue  in  any  eyent  before  the  stipulated  time  of 
payment,  the  time  specified  in  the  bill.  If  so,  it  was  an  agree- 
ment which  yaried  the  legal  effect  of  the  written  contract  as  to 
the  time  of  payment,  and  is  within  the  operation  of  the  rule 
which  excludes  eyidence  of  the  parol  agreement  in  such  cases. 
In  an  authority  cited  and  relied  on  by  counsel,  it  is  admitted  that 
it  would  not  be  competent  to  proye  a  parol  agreement  to  contra- 
dict the  writing  as  to  the  time  of  payment:  OaUahan  y.  Mc Alex- 
ander^ 1  Ala.  868.  Neither  is  it  competent  to  yary,  by  parol, 
the  legal  effect  of  the  written  contract  in  that  particular.  The 
present  is  a  mercantile  contract,  and  such  contracts  are  to  be 
construed  according  to  the  rules  and  principles  of  mercantile 
law.  And  by  that  law,  immediately  upon  the  dishoner  of  the 
bill  by  non-acceptance,  the  holder  had  a  right  tiO  demand  pay- 
ment of  the  drawer  and  indorsers;  and  in  default  of  payment,  he 
was  entitled  to  sue  them  immediately:  Story  on  Bills,  sec.  821; 
Ch.  Bills,  sec.  840.  Such  was  the  legal  effect  of  the  contract 
which  it  was  proposed  to  yary  by  setting  up  a  parol  contract 
that  the  defendants  were  in  no  eyent  to  be-calledon  for  payment 
until  the  maturity  of  the  bill,  according  to  its  face.  This  was 
clearly  inadmissible.  Thus  it  is  laid  down  '*  that  where  a 
written  contract  appears  on  its  face  to  be  complete,  you  can  no 
more  add  to  or  contradict  its  legal  effect  by  parol  stipulations  pre- 
ceding or  accompanying  its  execution  than  you  can  alter  it 
through  the  same  means  in  any  other  respect:"  Note  to  Phill 
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Et.  ,  before  died,  and  oases  there  cited.  The  law  controlling  the 
operation  of  a  written  contract  becomes  a  part  of  it;  and  though 
proof  of  usage  may  be  received  in  certain  cases  to  interpret  the 
meaning  of  language,  or  to  ascertain  the  nature  and  extent  of  the 
contract  in  the  absence  of  express  stipulations,  yet  it  is  not 
admissible  to  contradict  what  is  plain,  or  to  show  a  particular 
intention  at  variance  with  the  clear  legal  import  of  the  written 
contract:  1  Qreenl.  Ev.,  sec.  292;  Chit.  Cont.  98.  Thus  where 
the  written  contract  is  silent  as  to  the  time  when  the  goods  are  to 
be  delivered,  the  law  being  that  in  such  a  case  they  are  to  be  de* 
livered  within  a  reasonable  time,  it  has  been  held  that  parol  evi- 
dence of  the  conversations  of  the  parties  may  be  admitted  to  show 
the  circumstances  under  which  the  contract  was  made,  and  what 
the  parties  thought  was  a  reasonable  time  for  performing  it;  but 
that  parol  evidence  will  not  be  admitted  to  prove  a  specific  time 
at  which  they  were  to  be  delivered,  for  that  would  be  to  con- 
tradict and  vary  the  legal  interpretation  of  the  instrument: 
Cocker  v.  Franklin  Mfg.  Co.,  3  Sumn.  630;  Chit.  Cont.  107,  note. 

The  parol  stipulation,  or  agreement,  respecting  the  time  of 
payment,  which  preceded  or  accompanied  the  execution  of  the 
written  contract  in  this  case,  was  merged  in  the  written  contract. 
Evidence  of  such  an  agreement  as  it  is  insisted  the  plea  sets  up, 
that  is,  that  the  plaintiff  should  not  seek  payment  of  the  bill 
from  the  drawer  or  indorsers  until  its  maturity,  according  to  its 
terms,  in  any  event,  or  though  it  should  be  dishonored  for  non- 
acceptance,  was  clearly  inadmissible  as  contradicting  the  legal 
effect  of  the  written  contract.  And  the  plea  setting  up  such  an 
agreement  was  consequently  bad. 

But  the  plea  does  not  aver  that  the  defendants  were,  in  no  event, 
to  be  called  on  for  payment  before  the  time  specified.  It  is  true» 
as  averred,  that  the  time  appointed  for  payment  was  the  first  of 
March,  1854.  It  so  appears  by  the  face  of  the  bill.  And  it  is 
not  improbable  that  the  pleader  intended  to  state  the  contract  as 
thus  appearing;  and  to  deny  the  legal  consequence,  arising  by 
operation  of  law,  from  the  dishonor  by  non-acceptance  of  the 
bill,  rather  than  assert  a  right  as  arising  from  any  other  or  dif- 
ferent contract  from  that  evidence  by  the  bill  itself.  If  so,  he 
was  mistaken  as  to  the  legal  effect  of  the  contract;  and  in  either 
view,  the  plea  was  rightly  adjudged  insufficient. 

The  remaining  objection  to  the  judgment  relates  to  the  allow- 
ance of  interest.  But,  as  observed  by  counsel  for  the  defendant 
in  error,  there  is  nothing  appearing  by  the  record  by  which  it 
maybe  certainly  seen  that  any  sum  was  in  fact  allowed  as  interest 
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The  word  '^interefit"  is  used  in  the  verdict  and  judgment; 
and  in  such  a  manner  and  connection  as  to  leave  it  doubtful 
whether  it  was  not  used  as  mere  matter  of  form  in  drawing  up 
the  verdict  and  making  the  entry  of  the  judgment.  The  amount 
of  the  verdict  is  less  than  the  sum  for  which  payment  is  stip- 
ulated in  the  bill.  It  is  impossible  to  say  what  interest,  or  that 
any,  in  fact,  was  computed  and  included  in  the  verdict.  And  it  is 
the  well-settled  rule,  that  to  authorize  a  reversal  it  must  not  be 
left  doubtful,  but  must  clearly  appear  that  there  is  error  in  the 
judgment.  Because  it  does  not  appear,  we  are  of  opinion  that 
the  judgment  be  affirmed. 
Judgment  affirmed.  

TjLBOh  EviDBNci  TO  Vabt  OB  CovTBOL  WBimro,  OB  Amnxx  Con- 
IKTIOMS  THSBETO:  Sm  note  to  Adanu  ▼.  WiUon,  45  Am.  Dec  242,  ditcnasing 
the  subject;  Campbell  v.  Upghaw,  46  Id.  75;   ^ed  v.  KeUy,  54  Id.  192. 

Bbbob  IK  Decision  of  Coubt  mitst  bb  Appabknt  to  Authobizb  Rb* 
VBBSal:  Slater.  SeoU,  42  Am.  Dec.  148;  Oani  ▼.  Htmtueker^  55  Id.  408. 

Thb  PBnrdKAft  GA8I  WAS  DiBTiKOiTiSHBD  in  OrriU  V.  TalboUt  44  Tex.  196^ 
with  reqpect  to  the  contempormneons  parol  agreement  to  vary  note. 


Ansley  v.  Bakeb. 

(14  Taum,  607.] 
At  Oommoh  Law,  Ebtatb  in  Pebsonal  Goods  Bbmained  ni  ABKTAHOi 

nntil  grant  of  administration. 
Intbbmkddlino  of  Hsm  with  Goods  of  Dbobaskd  wnx,  at  common  law» 

make  him  liable  as  ezecntor  de  son  tori, 
Judoments,  wubtheb  Rboovibbd  against  Dbobasbd  in  his  Lifb-time,  ob 

against  his  Rbpbbsbntativb  aiteb  his  Death,  can,  at  common  Uw, 

be  enforced  against  his  estate  by  ezecntion. 

JiTDGMBNTS  AGAINST  DbOBASED,  IN  TeXAS,  OANNOT  BB  ENFORCED  BT  EZBOU* 

TION;  bat  most  be  certified  to  the  county  court  and  paid  in  due  conrse  of 
administration. 
Pbobatb  Laws  of  Texas  Assume  to  Affobd  Mode  of  Pbooxbdino 
Appuoable  to  All  Oases  for  the  settlement  of  estates  of  deceased  per- 


Undeb  Statute  of  Texas,  Whole  Estate,  Imubdiatelt  on  Death,  Vests 

AT  Onob  in  Heibs,  sabject  to  administration  only. 
Possession  of  Estate  in  Texas,  bt  Heir,  doks  not  Convert  Hm  nrro 

ExBOUTOB  DB  SoN  ToBT,  or  Subject  him  to  liabilities  as  such. 
Gbeditob  oantot,  in  Texas,  Sub  Heib  in  Possession  on  Intestate's 

Prokissobt  Note,  though  it  be  the  only  debt  against  the  estate,  but 

must  resort  to  his  remedy  by  administration  in  the  probate  court. 

Bbbob  from  Panola.    Suit  by  plaintiff  in  eiror  against  defend- 
ant in  error  on  a  note  ezeouted  by  Elizabeth  A.  Ansley  to 
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plaintiff,  dated  Jannaij  12, 1845,  drawn  for  two  hundred  and 
eighty  dollars,  and  due  one  day  after  date.  It  was  alleged  in 
the  petition  that  said  Elizabeth  married  defendant  November 
10, 1845,  in  Louisiana,  and  afterwards  moved  to  Texas;  that  she 
died  in  July,  1846,  having  separate  estate  consisting  of  two  slaves 
of  the  value  of  one  thousand  four  hundred  dollars;  that  she  left 
an  infant,  who  died  shortly  afterwards;  that  defendant  took  pos* 
session  of  said  slaves  at  the  death  of  said  Elizabeth,  and  kept  and 
used  them  as  his  own,  and  so  continued  to  do;  that  there  were 
no  debts  against  said  Elizabeth  except  this  note;  and  that  it 
was  presented  to  defendant  as  executor,  duly  authenticated,  and 
by  him  rejected.  The  fact  of  defendant's  using  and  enjoying 
the  properly  was  relied  upon  as  the  foundation  of  his  liability, 
and  the  facts  of  said  Elizabeth's  having  made  a  will,  and  of 
defendant's  appointment  as  executor  by  the  vrill  and  by  the 
county  court,  were  not  averred.  Defendant  excepted  to  peti- 
tion, on  the  ground  that  the  district  court  had  no  jurisdiction, 
and  that  plaintiffs'  remedy  was  by  administration  in  the  county 
court.    The  exceptions  were  sustained  and  the  suit  dismissed. 

W.  B.  Poag,  for  the  plaintiff  in  error. 

O.  M.  Boberta,  for  the  defendant  in  error. 

By  Court,  Hxhfhill,  0.  J.  The  question  in  this  cause  is, 
whether  an  heir  who  takes  the  estate  into  possession  is  liable  for 
its  debts  before  administration,  for  there  is  no  question  that 
after  administration  and  partition  he  may  be  held  liable,  to  the 
extent  of  his  distributive  share,  for  debts  not  barred  by  limita- 
tion :  Hart.  Dig. ,  art.  1197.  Under  the  laws  of  Spain,  his  accept- 
ance of  the  estate  would  have  created  a  liability  for  the  debts; 
and  under  the  common  law,  his  intermeddling  with  the  persona) 
goods  would  make  him  liable  as  executor  de  son  tori.  This  lia- 
bility would  not  be  incurred  by  acts  which  might  be  attributable 
to  mere  kindness  and  charity,  but  would  arise  upon  acts  char- 
aoteristio  of  the  office  of  an  executor,  and  which  might  be  re- 
garded an  indicia  that  the  person  interfering  was  the  representa- 
tiye  of  the  deceased:  1  Williams  on  Executors,  210,  215. 

Can  there  exist,  under  our  statute,  any  such  officer  as  the 
common-law  executor  in  his  own  wrong,  or  any  such  liability  as 
that  incurred  by  him,  especially  in  a  case  where  the  person 
sought  to  be  charged  is  an  heir  of  the  estate  ?  It  will  be  per- 
ceived at  a  glance  that  there  are  essential  distinctions  between 
an  estate  at  common  law  and  that  under  the  statute,  between 
the  modes  of  administration  respectiyely  and  the  offices  of  exeou- 
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tor  and  administrator.  As  to  administration  (unless  an  estate 
be  brought  by  oreditoi's  bill  into  equity),  the  mode  adopted  at 
common  law  for  the  collection  of  debts  is  very  diverse  from 
that  prescribed  by  our  statute.  Judgments,  whether  recovered 
against  the  deceased  in  his  life*time  or  against  his  representa- 
tive after  his  death,  can  be  enforced  against  his  estate  by  exe* 
cution,  the  prompt  creditor  getting  the  benefit  of  his  diligence; 
the  first  judgment,  though  rendered  after  the  death  of  the  de* 
ceased,  having  priority  over  those  subsequent — ^the  class  of  debts 
being  the  same — and  perhaps  absorbing  the  whole  estate.  All 
these  debts  are  suable  in  the  district  court,  without  any  refer- 
ence to  a  probate  court.  The  lawful  executor  and  the  executor 
in  his  own  wrong  are  sued  in  the  same  tribunals,  and  judgment 
against  them  is  enforced  in  the  same  mode,  viz.,  by  execution 
against  the  goods  of  the  testator,  though  an  executor  de  son  tori 
would  be  liable  out  of  his  own  goods,  if  in  his  hands  there  were 
not  sufficient  of  the  testator.  But  by  our  statute,  suits  cannot 
be  jMTosecuted  on  an  ordinary  claim  for  money  in  the  district 
court  against  an  administrator,  unless  on  a  previous  rejection  of 
the  claim  by  the  administrator  or  chief  justice;  and  judgments, 
when  rendered,  cannot  be  enforced  by  execution,  but  must  be 
certified  to  the  county  court,  to  be  paid  in  the  due  course  of 
administration. 

Now,  a  judgment  against  a  defendant  as  executor  de  9on  tori 
could  not  be  thus  certified,  the  county  court  knowing  nothing 
of  executors  by  construction,  and  the  judgment  must  be  en- 
forced, if  at  all,  by  execution,  which  is  a  mode  repugnant  to  that 
specified  in  the  law  regulating  the  estates  of  deceased  persons, 
and  by  which  the  estate  might  be  sacrificed,  to  the  prejudice  of 
other  creditors,  and  of  the  distributees. 

The  statute  vests  very  ample  jurisdiction  in  the  county  court, 
over  the  estates  of  deceased  persons,  especially  in  relation  to 
debts  and  subsequent  partition.  The  intention  was  obviously 
to  form  a  complete  system;  to  provide  for  all  contingencies;  to 
adjust  a  mode  of  settlement  sufficiently  comprehensive  to  em- 
brace all  estates,  with  capacities  to  extend  justice  to  all  who 
would  apply  under  its  provisions;  to  have  all  the  debts  and 
assets  before  the  county  court,  that  none  might  suffer  who  were 
entitled  under  the  law;  and  at  the  same  time  to  form  a  system 
so  intelligible  to  a  common  understanding  as  to  be  susceptible 
of  administration  by  men  of  plain  common  sense,  although  they 
might  be  new  in  their  offices,  being  liable  to  be  changed  at  every 
biennial  election.    To  introduce  an  executor  de  son  tort,  with 
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his  rights  and  liabilities,  would  mar  the  intended  CQrmmetry 
and  increase  the  peipleziiT^  of  the  system.  To  permit  tiie  estate 
to  be  charged,  and  its  assets  applied  in  another  mode  and  by  a 
different  tribunal  from  that  prescribed  by  law,  would  be  at  war 
with  the  policy  of  the  statute,  and  would  produce  discord  and 
confusion  where  harmony  might  and  should  exist. 

It  will  be  observed  that  there  is  no  ground  alleged  in  this  case 
sufficient  in  law  to  require  a  departure  from  the  ordinary  mode 
of  enforcing  claims  against  an  estate  by  administration.  It  is 
not  averred  that  the  plaintiff  was  impeded  or  prevented  from  ad- 
ministering or  from  pursuing  his  ordinaiy  remedy.  No  doubt 
there  might  be  cases  in  which  the  possessor  of  the  property  of 
an  estate  might  be  held  responsible  for  its  debts,  to  the  extent,  at 
least,  of  the  assets  in  his  hands;  but  this  could  only  be  where  he 
was  otherwise  remediless,  without  default  in  himself.  But  apart 
from  these  considerations,  it  is  extremely  doubtful  whether  the 
mere  fact  of  taldng  possession  of  an  estate  by  an  heir  would,  under 
our  statute,  be  permitted  to  convert  him  into  an  executor  de  son 
lori,  and  subject  him  to  liabilities  as  such.  The  statute  declares  in 
eSeci  that  the  estate  shall  immediately  on  the  death  vest  in  the 
heirs,  testate  or  intestate,  as  the  case  may  be.  To  take  posses- 
sion of  property  vested  by  operation  of  law  cannot  be  unlawful, 
nor  can  it  create  liabilities  not  specially  attached  to  the  act  by 
law.  At  common  law,  the  estate  in  the  personal  goods  was  in 
abeyance  until  the  grant  of  administration;  but  by  the  statute 
the  whole  estate  vests  immediately  in  the  heirs,  subject  to  the 
payment  of  debts  as  declared  by  statute.  But  it  is  not  provided 
that  the  heirs,  as  such,  can  be  compelled  to  discharge  those  debts; 
nor  are  they  authorized  to  employ  the  estate  for  such  purpose, 
the  statute,  in  the  same  connection,  declaring  that  the  adminis- 
trator shall  have  a  right  to  the  possession  of  the  estate  as  it  ex- 
isted at  the  death  of  the  deceased,  though  if  debts  were  fairly 
paid  allowance  would  no  doubt  be  made  for  such  payments: 
Hart.  Dig. ,  art.  1221.  Possession,  then,  by  an  heir  does  not  sub- 
ject him  to  liability.  He  holds  the  property  with  the  incum- 
brance, but  he  cannot  be  required  to  relieve  the  estate  of  the 
burden.  What  further  provision,  if  any,  may  be  necessary  to 
quicken  the  diligence  of  an  heir  who  is  holding  and  enjoying 
the  property,  without  taking  any  steps  to  discharge  the  liabil- 
ities, it  is  not  the  province  of  this  court  to  suggest.  In  a  case 
such  as  this,  where  the  husband  is  enjoying  the  estate  of  a  de- 
ceased wife,  subject  to  a  trifling  liability,  he  should  either  admin- 
ister or  pay  the  debt,  or  request  some  one  to  administer  in  his 


Digitized  by  VjOOQIC 


140  BoBEBTSON  V.  Woolx  [TeXMi 

Btead.  A  stranger  of  any  delicacy  of  feeling  would  hesitate  long 
before  be  would  take  tbe  step  of  administration,  and  tbe  defend  • 
ant,  in  sucb  cases,  should  not  be  permitted  to  take  advantage  of 
the  good  feelings  of  his  creditors  tq  his  own  profit  and  their  loss. 
But  such  amendments  as  may  be  necessary  are  left  to  the  wisdom 
of  the  legislature. 

Under  the  law  as  it  now  exists,  we  see  no  legal  ground  why 
the  plaintiff  did  not  pursue  the  ordinary  remedy  by  administra- 
tion, and  consequently  he  is  not  entitled  to  the  relief  in  the  mode 
sought  in  his  petition. 

Judgment  affirmed. 

Intbrmeddlino  with  Goods  will  Ck»NVEBT  Oars  into  Ezeodtob  db  Son 
Tort,  when:  Screven  v.  Bostiek,  16  Am.  Dec  664;  note  to  Turner  y.  Chiidf 
11  Id.  561;  €fiven9  v.  Higgim,  Id.  742;  Qlenn  v.  8mUk,  20  Id.  452.  But  ex- 
ecutor de  son  tort  may,  it  seems,  discharge  himself  from  liability  as  such  by 
taking  out  letters  of  administration:  Emery  v.  Berry,  61  Id.  622. 

At  Common  Law,  Pxrsokal  Propbbtt  of  Intestate  Remained  in 
Abetanob  until  the  naming  of  his  personal  representative,  when  it  vested 
absolutely  in  him:  See  extended  noto  to  Hubbard  v.  Bicart,  23  Am.  Deo. 
200. 

In  United  States  Personal  Estate  of  Intestate  Passes  to  his  Hxers, 
subject  only  to  the  right  of  administration:  See  discussion  of  this  matter  io 
noto  to  Hubbard  v.  Bicart,  23  Am.  Dec.  200;  Hyde  v.  Barney,  44  Id.  335, 
and  noto  to  same  338.  In  Texas,  personalty  descends  to  heirs  on  the  death 
of  a  testator,  and  is  not  vested  in  the  administrator:  lUh  v.  Norvel,  58  Id. 
128,  and  cases  cited  in  noto  134;  Bufford  v.  HolUman,  00  Id.  223. 

Thb  principal  case  was  cited  in  Hunt  v.  Buttertoorthf  21  Tex.  140,  to 
the  point  that  no  one,  under  the  law  of  Texas,  can  be  charged  as  an  executor 
de  eon  tort;  in  Pattereon  v.  Allen,  50  Id.  25,  that  under  the  probato  system 
of  that  stoto  the  creditor  of  an  estoto  must  ordinarily  collect  his  debt 
through  the  medium  of  an  administration;  in  Murefueon  v.  Payne,  37  Id.  308» 
that  the  general  act  of  limitotion  is  the  only  bar  to  an  action  against  heirs, 
devisees,  or  legatees;  and  in  Taney  v.  Baite,  48  Id.  50,  that  the  responsibil- 
ity of  the  heir  for  the  debt  or  covenant  of  his  ancestor  is  to  be  measured,  not 
by  the  amount  of  the  ancestor's  estate  which  vested  in  him,  bat  by  the 
amount  received. 


BOBEBTSON   V.  WoOD. 

[16  Tklam,  1.] 

Bkatuts  of  Limitations  Runs  in  Fator  of  Vendee  in  PoflSESSiON  of  land 
under  an  executed  conveyance  from  the  purchaser  in  an  executoiy  oon* 
tract,  where  such  vendee,  with  the  knowledge  of  the  original  vendor, 
openly  and  notoriously  asserts  absoluto  proprietorship  in  himself  under  his 
conveyance.  The  possession  of  the  vendee  in  such  case  is  adverse  to  the 
title  of  the  original  vendor,  and  when  continued  for  five  years,  bars  the 
Itttter's  right  of  aetion. 
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ExFEESB  Tevst  18  DKnEBUiNBD  BT  AcT  OT  TRUSTEE  wheneYep  he  deniM  th« 
right  of  the  eestei  que  truit,  and  ftwwimftB  abeolate  ownership  of  the  prop- 
erty he  holds  hi  tnist  adversely  to  and  within  the  knowledge  of  the  cestui 
quetrtut, 

Apbeal  from  Tvavis.  The  euit  was  broagbt  on  the  twenty- 
second  of  Februaiy,  1850,  by  Wood  against  Bobertson  to  re* 
cover  a  lot  of  land  in  the  city  of  Austin.  The  defendant  pleaded 
not  guilty,  and  adverse  possession,  as  administrator  de  bonis  non 
of  George  M.  Dolson,  for  ten  years.  Tbo  pleadings  showed  that 
both  parties  claimed  under  Martin  Clark.  Plaintiff  introduced 
in  evidence  a  deed  of  the  lot  from  Clark  to  him,  dated  October 
17, 1849,  recorded  in  Travis  county  June  18,  1850.  Plaintiff 
also  proved  that  he  notified  the  defendant  before  the  commence- 
ment of  the  suit  that  be  was  informed  that  the  defendant  claimed 
the  lot  in  question  as  the  administrator  of  Dolson,  who  held  by 
purchase  or  otherwise  from  Albert  G.  Kimball,  who  contracted 
with  Clark  for  the  purchase  thereof  on  the  fourteenth  of  January, 
1840;  that  plaintiff  had  purchased  from  Clark,  and  that  he  was 
ready  to  make  title  according  to  Clark's  contract  with  Kimball, 
on  payment  of  the  balance  of  the  purchase  money,  less  the 
amount  paid  to  the  government  by  Kimball  and  those  claiming 
under  him  on  the  original  purchase  of  the  lot;  and  that  on  re* 
fasal  to  comply  with  said  contract  plaintiff  would  sue  to  recov^ 
the  property.  Plaintiff  then  proved  the  value  of  the  mesne 
profits  and  rested.  The  defendant  then  gave  in  evidence  the 
certificate  of  purchase  from  the  government  to  B.  M.  Spicer, 
dated  August  1, 1839,  assigned  to  Clark  January  1, 1840;  bond 
for  title  from  Clark  to  Kimball,  dated  January  14,  1840;  deed 
in  feensimple  from  Kimball  to  William  Benney,  dated  August 
8, 1840,  recorded  August  18,  1840;  executory  contract  of  sale 
by  Benney  to  Dolson  and  Charles  F.  King,  dated  August 
18,  1840,  reciting  the  payment  of  part  of  the  purchase  money, 
and  stipulating  for  the  payment  of  the  balance  when  title  should 
be  made,  recorded  August  18,  1840;  and  deed  from  King  to 
Dolson,  dated  June  12, 1841,  and  recorded  August  18, 1841.  The 
defendant  then  proved  that  he  was  the  administrator  de  bonis  non 
of  Dolson;  that  Benney,  King,  Dolson,  andDolson's  adminis- 
trator had  continuous  uninterrupted  possession,  claiming  title 
openly  and  notoriously  in  their  own  right  from  the  spring  of 
1840  to  the  commencement  of  this  suit;  that  the  plaintiff  ad- 
mitted that  Clark  was  aware  of  the  purchase  by  Benney  from 
EimbaU,  and  that  he  knew  that  Benney  claimed  the  title  in  his 
own  right  from  KimbaU ;  and  that  for  the  purpose  of  preventing 
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the  forfeiture  of  {he  whole  lot  the  administrator  of  Dolson  paid 
to  the  gOTemment  the  last  installment  doe  on  the  lot.  The  court 
instmcted  the  jury  that  the  possession  of  Kimball  and  those 
claiming  under  him  was  the  possession  of  Clark;  that  the  statute 
of  limitations  did  not  run  in  their  favor;  and  that  if  they  believed 
from  the  evidence  that  Clark  sold  the  land  to  the  plaintiff,  and 
that  the  condition  of  the  bond  of  Kimball  had  never  been 
complied  with,  they  should  find  for  the  plaintiff.  Defendant 
excepted.    Verdict  and  judgment  for  the  phuntiff. 

J.  A.  and  B.  Oreen,  for  the  appellant. 

W.  8.  Oldham,  for  the  appellee. 

By  Court,  Whbelbb,  J  .  The  principal  question  arising  upon 
the  record  to  which  counsel  have  directed  their  attention  in 
argument  is  as  to  the  running  of  the  statute  of  limitations  in 
favor  of  the  defendant's  possession. 

The  opinion  of  this  court  in  the  case  of  Browning  v.  3Ue8f  8 
Tex.  476  [49  Am.  Dec.  760],  is  relied  on  by  the  appellee  as  sup- 
porting the  instructions  and  ruling  of  the  court  adversely  to  the 
defense  of  the  statute.  It  unquestionably  is,  as  there  stated, 
"  a  settled  principle  of  law  that  a  possession  of  land  taken  under 
an  executory  contract  for  the  purchase  thereof  is  in  no  sense  ad- 
verse to  the  person  with  whom  the  contract  is  made."  But  this  is 
only  where  the  contract  is  executory;  and  to  this  rule,  it  was  said, 
there  are  exceptions;  as  where  the  whole  of  the  purchase  money 
has  been  paid,  and  the  stipulations  on  the  part  of  the  vendee 
performed.  In  this  and  other  cases  which  may  be  supposed, 
his  possession  may  be  adverse:  Id.;  but  the  question  here  is 
whether  the  possession  of  the  vendee,  holding  under  an  executed 
conveyance  from  the  purchaser  in  the  executory  contract,  and 
openly  and  notoriously  asserting  absolute  proprietorship  in  him- 
self under  his  conveyance,  within  the  knowledge  of  the  original 
vendor,  is  adverse  to  the  title  of  the  latter.  And  this,  it  is  con- 
ceived, is  a  question  which  it  will  not  be  difficult  to  answer  upon 
principle  and  authority. 

The  purchaser  in  an  executory  contract  for  the  sale  of  lands 
is  the  trustee  of  his  vendor;  and  while  he  sustains  this  relation 
his  possession  is  not  adverse,  and  the  statute  of  limitations  does 
not  run  in  his  favor.  But  even  an  express  trust  may  be  deter- 
mined by  the  act  of  the  trustee.  And  this  will  occur  whenever 
he  denies  the  right  of  the  cestui  que  trust,  and  assumes  absolute 
ownership  of  the  properly  he  holds  in  trust  adversely  to  and 
within  the  knowledge  of  the  ceshii  que  trust.    There  can  be  no 
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•tvonger  oaae  pat,  of  an  ezprees,  continiiiiig  trust,  than  that 
which  sabsists  in  the  relation  of  landlord  and  tenant.  '*  The 
principle  of  estoppel  applies  to  that  relation,  and  operates  in 
its  foil  force  to  prevent  the  tenant  from  violating  that  contract 
by  which  he  obtained  and  holds  possession:"  WiUiaon  t.  Wat- 
kins,  3  Pet.  47.  He  cannot  change  the  character  of  the  tenure 
by  his  own  act  merely  while  the  relation  sabsists,  so  as  to  en- 
able him  to  hold  against  his  landlord.  Yet,  by  his  own  act,  he 
can  pat  an  end  to  the  relation.  If  he  disclaims  to  hold  onder 
his  lease,  he  becomes  a  trespasser,  and  his  possession  is  adverse. 
When  he  pablidy  disclaims  his  landlord's  titte,  and  professes 
to  hold  under  a  title  hostile  to  that  of  his  landlord,  the  trust 
relation  is  determined,  and  the  statute  of  limitations  will  begin 
to  run  from  the  time  of  such  disclaimer;  Id.;  and  see  Ikimer  t. 
Smith,  11  Tex.  620,  and  cases  cited. 

Here  the  possession  was  taken  and  held  by  the  defendant 
under  an  executed  contract,  conveying  absolutely  the  fee;  and 
was  accompanied  by  an  assertion  of  right,  and  a  claim  of  abso- 
lute proprietorship,  openly  and  notoriously,  and  within  the 
actual  knowledge  of  Clark,  under  whom  the  plaintiff  claims. 
If  this  did  not  put  an  end  to  the  trust  relation  created  by 
the  executory  contract  of  purchase;  if  the  possession  thus  held 
was  not  adverse  to  the  plaintiff's  titie — ^it  would  be  difficult  to 
conceive  of  anything  which  would  put  an  end  to  that  relation, 
and  render  the  possession  of  the  tenant  adverse.  "  II"  says 
the  supreme  court  of  the  United  States,  in  Boone  v.  Chiles,  10 
Pet.  228,  **  the  entry  was  by  purchase,  and  the  purchaser  claims 
the  land  in  fee,  he  is  not  a  trustee;  his  titie,  though  derivative 
from  and  consiBtent  with  the  original  tiUe  of  the  plaintiffs,  is  a 
present  claim  in  exclusion  of  and  adverse  to  it.  A  vendee  in 
fee  derives  his  titie  from  the  vendor;  but  his  titie,  though 
derivative,  is  adverse  to  that  of  the  vendor;  he  enters  and  holds 
for  himself."  The  vendee  acquires  the  property  for  himself, 
and  his  faith  is  not  pledged  to  maintain  the  titie  of  the  vendor. 
This  principle,  it  is  conceived,  is  decisive  as  to  the  adverse 
character  of  the  possession  taken  and  held  by  the  defendant 
under  the  executed  absolute  conveyance  to  himself,  as  the  ven- 
dee in  fee  of  the  lot  in  controversy.  The  case  of  EurUer  v. 
ParwonB,  2  Bailey  L.  59,  is  in  point.  There,  where  A.,  having 
contracted  to  purchase  lands  of  B.,  paid  part  of  the  purchase 
money,  but  tities  were  never  made,  and  A.  gave  the  land  to  his 
Mn  0.,  who  went  into  possession,  the  possession  of  the  latter, 
it  was  held,  was  adverse  both  as  to  A.  and  B. 
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It  is  to  be  observed  as  to  the  plaintiff's  oase»  moreover,  tbat 
his  vendor  does  not  appear  ever  to  have  acquired  a  title  to  the 
land  in  controversy  from  the  government.  And  a  forfeiture  of 
such  right  as  he  had  acquired  was  prevented  by  the  payment  of 
the  residue  remaining  tmpaid  of  the  original  purchase  money 
by  the  defendant;  not  for  the  benefit  of  the  plaintiff's  vendor, 
but  for  his  own  benefit,  to  enable  him  to  maintain  his  claim  of 
absolute  and  exclusive  proprietorship.  That  the  possession 
acquired  and  held  by  him  was,  uader  the  circumstances,  adverse 
to  the  title  set  up  by  the  plaintiff,  seems  too  clear  to  admit  of 
controversy.  It  was  continued  for  a  period  of  more  than  five, 
and  indeed  of  ten,  years  next  before  the  commencement  of  the 
suit,  under  deeds  of  conveyance  duly  registered,  the  defendant 
paying  the  taxes  upon  the  lot.  The  right  of  action,  therefbre, 
was  clearly  barred  by  the  provision  of  the  sixteenth  section  of 
the  statute  of  limitations:  Hart.  Dig.,  art.  2392. 

As  the  statute  must  be  decisive  of  the  case,  it  is  unnecessary 
to  discuss  the  other  questions  presenlicd.  We  are  of  opinion 
that  the  court  erred  in  the  instruction  and  rulings-adversely  to 
the  defendant  as  to  the  running  of  the  statute  of  limitations; 
for  which  l^e  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 

AnvEBSK  Po88iB8i02r  OF  Land  vob  Pkbiod  PRMCBntiD  by  the  statota  of 
limitatioiis  will  confer  title  to  land:  See  Stmmp  v.  Hawff  61  Am.  Dec  900^ 
note  304,  where  prior  oeeee  are  ooUeoted. 

Statute  of  Limitatiovs,  when  Bab  to  Tbust  Ain>  when  kot:  See 
Presley  v.  Davis,  62  Am.  Dec  396,  note  401;  MeDaweU  ▼.  OddmnUh,  61  Id. 
905,  note  317,  where  other  cases  are  collected;  Tinnen  y.  Mebane,  60  Id.  205, 
note  212,  and  cases  there  cited  and  collected. 

Ov  Repudiatiov  of  Tbust,  Tbustee's  Possessioh  Bboomes  Advsbsb, 
and  snit  mnst  be  prosecuted  within  the  time  allotted  by  law,  otherwise  the 
olaim  will  be  barred;  and  it  is  immaterial  whether  the  tmst  was  cognizable 
at  law  or  in  eqnity:  Tinnen  v.  Mtsbane,  60  Am.  Dec.  205.  An  implied  trust 
is  ended,  and  the  trustee  holds  adverse  to  the  cestui  que  trust,  from  the  time 
when  he  manifests  an  intention  to  claim  and  enjoy  as  his  own  the  land  subject 
to  the  trust:  De  Cordova  v.  Smith,  58  Id.  136,  note  144,  where  other  cases  are 
collected.  Until  the  repudiation  of  the  superior  title  by  one  in  possession, 
the  statute  of  limitations  does  not  begin  to  run:  Roosevelt  v.  Davis,  49  Tex. 
473,  citing  the  principal  case  The  possession  of  a  vendee  may  become  so 
adverse  that  he  wiU  acquire  a  title  by  limitation:  Howard  v.  MeKentie.  54 
Id.  187,  citing  the  principal  < 
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Whitehead  v.  Hebbon. 

[15  TXZAI,  137.] 

Plaibtiff  mat  80  Amend  jns  Petition  as  to  Change  Charaoteb  or  right 
in  which  he  raes,  npon  the  payment  of  coets,  where  the  change  does  not 
deprive  the  defendant  of  any  defense,  or  prejudice  any  right  that  may 
have  aoomed  to  him  at  the  time  of  the  amendment. 

Appeal  from  Guadalupe.  The  appellant,  as  administrator  of 
{he  estate  of  B.  G.  Whitehead,  deceased,  commenced  suit  against 
Ihe  appellee  on  a  promissory  note  payable  to  said  Whitehead. 
The  apx>eUee  pleaded  ne  unqnes  administrator,  "whereupon  the 
appellant  filed  an  amended  petition,  alleging  that  he  was  the 
owner  of  the  note  sued  on  in  his  own  right,  and  that  the  original 
suit  was  brought  by  mistake  in  his  character  of  administrator. 
The  api>ellee  excepted  to  the  sufficiency  of  the  amended  petition, 
on  the  ground  that  the  plaintiff  had  attempted  to  substitute  a 
new  plaintiff  in  the  stead  of  the  original  plaintiff.  The  exception 
was  sustained,  and,  the  plaintiff  failing  to  amend,  judgment  was 
rendered  against  him,  from  which  he  appealed. 

J.  IreUmdy  for  the  appellant. 

J.  J.  ThomUm^  for  the  appellee. 

By  Ck>urt,  Whbbleb,  J.  We  have  heretofore  decided  that  a 
plaintiff  may  so  amend  his  petition  as  to  change  the  character  or 
light  in  which  he  sues,  upon  payment  of  costs,  where  the  change 
does  not  operate  to  deprive  the  defendant  of  any  defense,  or 
prejudice  any  right  which  may  have  accrued  to  him  at  the  time 
of  the  amendment:  Henderson  v.  Kissam,  8  Tex.  46. 

It  is  not  pretended  that  any  defense  or  right  had  accrued  to 
the  defendant  in  this  case,  after  the  filing  of  the  petition,  which 
would  be  prejudiced  by  the  amendment.  The  court,  therefore, 
ahould  not  have  dismissed  the  case  because  of  the  amendment, 
bat  should  only  have  adjudged  the  costs  against  the  plaintiff. 

The  judgment  is  therefore  reyersed,  and  the  cause  remanded. 

Beyersed  and  remanded. 

Amendments,  What  Allowable:  See  note  to  BaHfer  v.  Stoan^  61  Am. 
Dec  125;  Baney  v.  MeMae,  60  Id.  660;  Pridgin  v.  Strickland,  58  Id.  124,  note 
128;  Cooke  v.  8pear$,  56  Id.  848,  note  350;  Stewart  ▼.  Kelly,  55  Id.  487,  not» 
400^  where  other  oaaee  are  collected. 

The  FBnroiPAL  case  is  otted  in  KoeckuUz  ▼.  Healy,  36  Tex.  667,  to  the 
point  that  a  party  shoold  not  be  allowed  to  intervene  in  an  action  when  hii 
elaim  baa  been  barred  by  the  statate  of  limitatinni.    It  it  alio  limited  i» 
nomipeom  ▼.  Swearengin,  48  Id.  560. 
Am,  Obo.  Toi..  LZT-^ 
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QuPHANT  V.  Dallas. 

[15Tbzai,188.] 

Wbbt  Shkbot  is  PAB.TT  TO  AcnoN,  Clerk^  mat  DniBOT  Procxbs  to 
CoBOKXB,  although  there  be  no  proof  that  the  sheriff  is  a  party.  The 
olerk  ia  presamed  to  know  who  is  sheriff,  and  may  act  on  his  own  knowU 
edge  in  issning  the  process  in  saoh  a  case. 

CliXRK  MAT    DiBSOT    PbOGBSS  TO    COBONEB   WITHOUT  AVERMEKT   IN  Pen- 

TIOK  that  the  sheriff  is  a  party  to  the  action.  It  is  the  better  practice  to 
insert  snch  averment,  but  its  omission  is  not  fatal,  and  may,  if  required, 
be  supplied  by  amendment. 
Suit  on  Kotb,  Bbouoht  on  Da  avteb  ns  Matubitt,  is  not  Pbxma- 
TUBB,  under  the  Texas  statnte^^which  allows  days  of  grace  only  on  ooa* 
tracts  between  merchant  and  merchant,  theilr  factors~and  agents. 

Af«UL  from  Washington.  The  facts  are  sufficiently  stated  in 
the  opinion. 

J.  D.  and  D.  0.  Otddings,  for  the  appellant. 

B(useU  and  BaneU^  for  the  appellee. 

By  Ck>urt,  Hbkphill,  0.  J.  The  errors  assigned  are."  1.  The 
refosal  of  the  motion  to  quash  the  service  and  citation;  2.  The 
action  "was  premature,  the  note  not  being  due  at  the  commence* 
ment  of  suit. 

The  sheriff  of  the  couniy  was  the  plaintiff,  and  the  writ  was 
addressed  to  the  coroner,  and  the  substance  of  the  objection  to 
the  writ  is  tiiat  it  was  addressed  to  and  served  by  the  coroner, 
there  being  no  affidavit,  nor  even  allegation  in  the  petition,  that 
the  sheriff  was  a  pariy  to  the  action. 

The  necessiiy  of  such  affidavit  or  allegation  is  supposed  to  be 
apparent  from  the  provisions  of  the  one  hundred  and  eighty- 
fifth  and  one  hundred  and  eighiy-sixth  articles  of  the  digest. 
The  first  of  these  enjoins  it  as  a  duiy  upon  the  coroner  to  exe- 
cute and  return  all  process  where  the  sheriff  is  a  pariy,  or  where 
just  exceptions  can  be  taken  to  the  sheriff  or  his  deputies,  or 
where  there  is  no  sheriff. 

The  second  requires  the  derk  to  direct  process  to  the  coroner 
in  all  cases  where  affidavit  is  filed  of  the  partiality,  prejudice, 
eonsanguiniiy,  or  affinity  of  the  sheriff. 

Under  these  provisions,  there  is  a  distinction  between  cases  in 
which  the  sheriff  is  a  party,  or  where  there  is  no  sheriff,  and 
cases  in  which  he  is  incompetent  from  partialities  or  affinities. 
The  fact  that  he  is  sheriff,  or  that  there  is  no  sheriff,  is  presumed 
to  be  known  to  the  derk,  and  no  proof  of  such  fact  is  required 
or  directed,  but  his  prejudices  and  affinities  may  not  be  known, 
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and  information  of  such  fitcts  is  t6  be  conveyed  to  the  olerk  by 
affidavit.  In  the  fonner  case,  the  clerk  may  act  on  his  own 
knowledge;  but  in  the  latter,  on  proof  from  others. 

There  was  no  error,  then,  in  the  clerk  directing  the  process  to 
the  coroner  (the  sheriff  being  a  party  to  the  suit),  although 
there  was  no  affidavit  that  such  party  was  the  sheriff  of  the 
county. 

Nor  was  there  any  error  for  want  of  an  averment  in  the  peti- 
tion that  the  plaintiff  held  the  office  of  sheriff.  The  statutes 
nowhere  require  such  averment  as  prerequisite  to  authority  in 
the  clerk  to  direct  process  to  a  coroner  or  constable.  This 
would  doubtless  be  the  better  practice,  but  the  omission  is  not 
htal,  and  may,  if  required,  be  supplied  by  amendment,  as  was 
done  in  the  case  under  review. 

The  conclusion  is  that  there  was  no  error  in  refusing  to  quash 
the  citation  or  service,  and  the  judgment  cannot,  upon  that 
ground,  be  disturbed. 

Nor  was  the  action  premature,  as  supposed  in  the  second 
assignment.  The  suit  was  brought  on  the  day  after  the  ma- 
turity of  the  note,  and  days  of  grace  are  by  statute  not  allowed 
except  on  contract  between  merchant  and  mechant,  their  factors 
and  agents:  Hart  I>ig.>  art.  2688. 

The  judgment  is  ordered  to  be  affirmed. 

Judgment  affirmed.  

Wmnr  Shxrhv  is  Pabxt  to  Aonov«  PBoons  must  bb  DnuponED  to  . 
OoBomcK:  See  Bcwen  ▼.  /oiief,  66  Am.  Deo.  426,  note  427>  wliere  other  cMee 
■recoUeeied. 

Tbb  FKnioiPAL  OASB  n  omiD  in  <7oy  v.  SUUe,  20  Tex.  607,  to  the  point 
tbftt  a  oonttaUe's  «athority  to  aeire  prooeet  it  presumed  until  it  it  diipnted. 

Days  of  Gracb,  when  Allowed:  See  HaH  ▼.  Smith,  60  Am.  Dec  161; 
(kltrntm  V.  OarpeiUer,  49  Id.  662;  Harrimm  v.  Cfrowder,  46  Id.  290.  Bank 
cheoki  are  not  entitled  to  daya  of  grace:  Barbow  v.  Boyott,  62  Id.  693;  TViy- 
kr  ▼.  irtfMm,  46  Id.  180.  Days  of  grace  were,  in  Texas,  formerly  allowed 
only  on  bills  and  notes  assignable  and  negotiable  by  law,  which  are  contracts 
between  merchant  and  merchant,  their  factors  and  agents:  Oox  ▼.  Behkardt^ 
41  Tex.  602,  citing  the  principal  case. 


Smeth's  Adminibtbatobs  t;.  Db  la  Gabza. 

[16  TxzAS,  UO.] 

OovmrusD  Ukxktkbbuftkd  Possxssiov  of  Laitd  vob  Tbn  Ybabs,  by  party 
cultivating,  using,  and  enjoying  it  under  a  claim  of  title,  gives  him  a 
good  title  under  the  statute  of  limitations. 

tannuHT's  Plia  of  Statute  of  Ldotations  is  not  Inoonsistbkt  with 
Us  pIsa  ol  posssMJon  in  right  of  his  wife,  who  is  the  sole  heir  of  the  tirst 
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r;  nor  is  he  precluded  from  claimisg  the  benefit  of  the  statate^ 
by  asserting  a  right  of  poesesaion  in  the  doable  capacity  of  husband  ol 
the  sole  heir  and  tenant  of  the  administrator  of  the  first  possessor,  when 
the  right  claimed  by  him  is  adverse  to  that  of  the  plaintiff. 

TncFORABT  Abssnc£  OF  HusBAND  7BOM  HIS  HoMB,  while  lus  wife  remains 
in  possession  thereof,  is  not  such  an  interruption  of  the  possession  of  the 
premises  as  will  stop  the  running  of  the  statute  of  limitations  in  his 
favor,  especially  where  the  claim  set  up  by  him  is  in  right  of  his  wife. 

AiraouoH  Eight  of  (^ovkknmknt  cannot  be  Barbed  by  Time,  the  stat- 
ute of  limitations  will  commence  to  run  from  the  date  of  a  grant  of  land 
by  the  government  in  favor  of  a  possession  adverse  to  the  grantee. 

Judombnt  ADJVDOUfQ  Land  to  Wife  is  not  Ekbonbous,  although  she 
was  not  made  a  party  to  the  record  by  the  service  of  process  or  by  plead- 
ing in  her  own  name,  where  her  husband,  who  is  a  party,  defends  in  her 
right,  such  right  having  been  asserted  in  the  answer,  and  the  issue  having 
been  made  upon  that. 

Rkfubal  of  Coubt  to  Set  asidi^  at  Plaintiff's  Instance,  Subyet  of 
tract  of  land,  made  in  pursuance  of  a  final  decree  in  favor  of  the  defend- 
ant,  ordering  it  to  be  made  with  the  usual  front  on  the  river,  on  the 
ground  that  it  gives  too  laige  a  front  on  the  river,  is  not  erroneous,  where 
it  does  not  appear,  by  any  statement  of  facts  or  otherwise  by  the  record, 
that  a  less  front  could  have  been  given  so  as  to  include  the  defendant's 
improvements,  and  have  line  respect  to  the  surveys  of  the  proprietors  of 
the  adjacent  lands. 

Appbal  from  Bexar.  The  action  was  tieBpass  to  trj  tiUe 
brooglit  by  the  administrators  of  John  W.  Smith  against  Oasi- 
mero  de  la  Oarza.  The  defendant  answered  that  he  was  in 
possession  of  the  land  sued  for  as  the  husband  of  Juliana  de  la 
Gkurza,  who  was  the  sole  heir  at  law  of  Befugio  de  la  Garza, 
deceased,  who  was  the  owner  of  said  land;  and  further,  that 
defendant  was  the  tenant  of  Marius  Cheusse,  the  administrator 
of  the  estate  of  said  Befugio  de  la  Oarza,  deceased.  Said 
Cheusse  also,  as  such  administrator,  answered  that  he  defended 
said  suit  on  the  ground  that  his  intestate  claimed  and  owned 
said  tract  of  land  by  virtue  of  a  grant  from  the  government  of 
Spain  to  said  Befugio  de  la  Oarza  some  time  previous  to  the 
year  1819;  and  the  defendant  alleged  that  the  said  Befugio  de 
la  Oarza  had  beld  uninterrupted  and  peaceable  possession  of 
said  land  since  the  year  1819,  now  more  than  thiriy  years.  The 
amended  answer  of  Casimero  de  la  Oarza  and  wife  alleged  the 
destruction  of  the  grant  to  Befugio  de  la  Oarza  by  some  evil- 
minded  person,  and  prayed  leave  to  introduce  parol  evidence  of 
its  existence  and  contents.  The  second  amended  answer  allied 
that  plaintiffs  ought  not  to  have  and  maintain  their  said  suit  as  to 
the  defendants,  to  the  extent  of  six  hundred  and  forty  acres  of 
land,  to  be  surveyed  in  a  square  form,  and  to  have  a  front  on  the 


Digitized  by  VjOOQIC 


1865.]  Sxtth's  Adh*bs  v.  De  la  Oabza.  149 

San  Antonio  rirer  and  the  San  Pedro  creek,  and  to  include  their 
improvements,  bj  reason  of  their  settlement,  occupation,  use, 
enjoyment,  and  caltivation  of  the  same  for  ten  years  consecu- 
tively and  uninterruptedly  immediately  preceding  the  com- 
mencement of  this  suit.  The  plaintifis  proved  a  patent  to  their 
intestate,  dated  Februaiy  25, 1842.  The  defendant  proved  that 
Befogio  de  la  Oarza  took  possession  of  the  premises  in  1819; 
that  he  got  some  sort  of  a  title  from  the  authorities;  that 
he  remained  there  until  the  year  1842,  when  he  went  to 
Mexico;  that  Casimero  went  with  him,  but  returned  in  1843; 
that  while  they  were  gone  to  Mexico  Juliana  de  la  Gktrza  re- 
mained on  the  rancho;  that  the  rancho  was  usually  held  by 
Oaaimero.  Befugio  de  la  Garza,  being  a  priest,  died  without 
heirs  of  his  body.  Juliana,  the  wife  of  Oasimero,  was  his  only 
sister  and  sole  heir  at  law.  The  priest  and  his  tenants  held 
possession  from  1821  to  the  time  of  the  trial.  The  juiy  found  for 
the  defendant  six  hundred  and  forty  acres  of  land,  including 
his  homestead.  There  was  judgment  for  '*the  defendants 
Casimero  de  la  Oarza  and  wife,''  and  an  order  was  made  that 
the  six  hundred  and  forty  acres  should  be  surveyed  so  as  to 
have  such  front  on  the  San  Antonio  river  as  by  law  is  allowed 
to  a  survey  of  six  hundred  and  forty  acres  on  streams  of  the 
average  width  of  thirty  feet.  The  survey  was  returned.  A 
motion  to  set  it  aside  because  it  allowed  too  much  front  on  the 
river  was  overruled.  There  was  no  statement  of  facts  made  on 
this  motion. 

J.  DeniBon  and  J.  P.  Janes^  for  the  appellants. 

/•  A.  and  O.  W.  Faschal  and  B.  Eotoard,  for  the  appellees. 

By  C!ourt,  Whbklbb,  J.  It  appears  indisputably  by  the  evi- 
dence that  the  defendants  and  the  deceased  Gkirza,  under  whom 
tbey  daamed,  had  been  in  the  continued,  undisputed  possession, 
cultivating,  using,  and  enjoying  the  land  in  question,  instead  of 
ten,  for  a  period  of  more  than  thirty  years  prior  to  the  com- 
mencement of  this  suit,  under  a  claim  of  title.  It  cannot  be 
doubted  that  this  was  sufficient,  at  least,  to  entitle  them  to  the 
quantity  of  land  adjudged  to  them  in  this  case,  under  the  pro- 
vision of  the  seventeenth  section  of  the  statute  of  limitations: 
Hart  Dig.,  art  2893;  Charle  v.  Saffold,  13  Tex.  111. 

The  objection  that  the  defendant,  having  pleaded  the  title  of 
the  deceased  Oarza,  could  not  at  the  same  time  claim  by  pre- 
scription in  his  own  right,  under  the  statute  of  limitations,  is  not 
tenable.    He  claimed  to  be  rightfully  possessed  of  the  land  in 
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right  of  his  wife,  who  was  the  sole  heir  of  the  first  possessor. 
The  plea  and  claim  of  title  in  the  defendant  by  prescription 
under  the  statute  was  not  inconsistent  with  his  former  plea. 
Nor  did  he  preclude  himself  from  claiming  the  benefit  of  the 
statute  bj  asserting  a  right  of  possession  in  the  double  capacity 
of  husbuid  of  the  sole  heir,  and  tenant  of  the  administrator  of 
the  first  possessor.  It  may  not  have  been  necessary  for  the  de- 
fendant to  state  in  whose  right  he  was  possessed  of  the  land  to 
entitle  him  to  the  benefit  of  the  provision  of  the  seventeenth 
section  of  the  statute.  But  his  having  done  so  cannot  operate 
to  his  prejudice,  inasmuch  as  the  right  he  asserted  was  adverse 
to  that  of  the  plaintiff.  There  is  nothing  in  the  pleas  which  is 
repugnant  or  inconsistent  with  the  possessory  right  asserted  as 
against  the  plaintiff.  And  if,  as  insisted,  the  jury  disregarded 
the  defendant's  evidence  in  support  of  his  plea  of  title  in  the 
wife,  and  found  solely  upon  the  evidence  of  possession,  thereby 
virtually  denying  the  defendant's  right  to  the  extent  of  their 
title  which  he  tet  up,  that  surely  is  not  matter  of  which  the 
plaintiff  can  complain. 

But  it  is  insisted  that,  as  the  right  of  the  government  is  not 
barred  by  limitation,  and  the  statute  consequently  could  not 
commence  to  run  in  favor  of  the  defendant's  possession  until 
the  gnxA  of  the  land  by  the  government  to  the  plaintiff's 
intestate,  and  it  does  not  appear  that  the  defendant  vi^as  in  pos- 
session at  the  date  of  the  grant,  or  until  the  next  year,  his 
previous  possession  cannot  avail  him,  and  that  time  enough  had 
not  elapsed  from  the  period  of  his  return,  in  1843,  to  bring  him 
within  the  provision  of  the  statute.  The  patent  to  the  plaintiff's 
intestate  bears  date  in  February,  1842,  more  than  ten  years 
before  the  institution  of  this  suit.  The  defendant,  the  husband, 
it  is  true,  was  temporarily  absent  during  the  troubles  of  1842; 
but  it  is  also  in  evidence  (and  if  there  was  any  conflict  in  the 
testimony  upon  this  point  it  was  a  question  for  the  jury,  which 
their  verdict  must  be  held  to  have  decided  in  favor  of  the 
defendants)  that  the  veife  remained  in  possession  during  the 
absence  of  the  husband.  And  it  can  scarcely  be  seriously  con- 
iended  that  a  temporary  absence  by  the  husband  from  his  home» 
his  veife  remaining  in  the  mean  time  in  the  possession  of  it,  will 
be  such  an  interruption  of  the  possession  as  to  stop  the  running 
of  the  statute,  especially  when  the  claim  set  up  by  the  husband 
is  in  right  of  his  veife.  There  does  not  appear  to  have  been 
any  change  of  residence,  and  there  was  no  abandonment  oz 
interruption  of  possession.    That  was  continued  and  peaceable^ 
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and  does  not  appear  to  haye  been  disputed  until  the  commence- 
ment  of  this  suit;  which,  as  we  haTe  seen,  was  not  within  ten 
years  from  the  date  of  the  grant  to  the  plaintiff's  intestate. 
And  it  is  not  questioned  that,  though  the  right  of  government 
may  not  be  barred  by  time,  the  statute  would  commence  to  run 
from  the  date  of  the  grant  of  the  land  by  the  government  in 
favor  of  a  possession  adverse  to  the  giantee.  As  there  was  evi- 
dence of  a  continued  possession  by  the  wife,  it  is  not  necessaiy 
to  inquire  whether  a  temporary  absence  at  such  a  time  was  of  a 
character  to  interrupt  possession  and  stop  the  running  of  the 
statute. 

But  again,  it  is  said  the  judgment  is  erroneous,  for  that  it 
is  in  lavor  of  the  wife,  who  was  not  a  party  to  the  record.  It  is 
true,  the  land  is  adjudged  to  the  wife;  and  in  this  we  think  there 
is  no  error.  The  husband  claimed  to  be  possessed  in  right  of 
his  wife ;  and  though  she  is  not  made  a  party  to  the  record  by  the 
service  of  process,  or  by  pleading  in  her  own  name,  yet  her  right 
was  asserted  in  the  answer;  and  upon  that  the  issue  must  be 
considered  as  having  been  made.  The  decision  of  the  issue  in 
&vor  of  the  defendant  established  the  right  of  the  wife,  and  it 
is  not  perceived  that  the  plaintiff  can  have  cause  of  complaint 
that  judgment  was  rendered  accordingly.  Whether  the  judg- 
ment would  bind  the  wife,  where  her  right  is  thus  brought 
in  question,  is  not  material  to  the  present  inquiry:  Cannon  v. 
HemphiU^  7  Tex.  184.  The  judgment  was  certainly  binding  as 
between  the  plaintiff  and  the  husband,  who  was  the  party  sued. 
And  that  the  land  was  adjudged  to  the  vdf e  cannot  affect  inju- 
riously any  right  of  the  plaintiff.  It  will  not  be  denied  that 
it  was  competent  for  the  husband  to  assert  and  maintain  or  de- 
fend his  possession  in  right  of  his  wife. 

To  the  objection  that  the  court  erred  in  refusing  to  set  aside 
the  survey  at  the  instance  of  the  plaintiff,  on  the  ground  that 
it  gave  too  large  a  front  on  the  river,  it  is  a  sufficient  answer 
that  it  does  not  appear  by  any  statement  of  facts,  or  otherwise 
by  the  record,  that  a  less  front  could  have  been  given,  so  as  to 
inolude  the  defendant's  improvements,  and  have  due  respect  to 
the  surveys  of  the  proprietors  of  the  adjacent  lands. 

The  view  we  have  taken  of  the  case  dispenses  with  the  neces- 
sity of  revising  the  rulings  of  the  court  upon  the  admissibility  of 
the  defendant's  evidence  of  title.  We  are  of  opinion  that  there 
is  no  error  in  the  judgment,  and  it  is  affirmed. 

Judgment  affirmed. 
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Abyxbsb  Possession  fob  Period  Pbbsgbibsd  bt  Statute  of  LuciTATioira 
will  confer  a  good  title  to  land:  See  Bobeti$(m  y.  Wood,  ante,  p.  140»  and  note, 
where  prior  caaea  are  referred  to. 

Statute  of  Limitatioms  does  not  Bun  against  United  States:  UmUd 
SlaUs  V.  WhUe,  37  Am.  Dec  374. 

Bill  Filed  bt  Husband  in  Name  of  Hdisslf  and  Wife  it  considered 
his  bill  merely:  See  CfraiiU  v.  Van  Sehoonkoven,  37  Am.  Dec  388,  note38fi. 

The  PBiNdPAL  CASE  IS  CITED  in  Hudson  ▼.  Wheeler,  34  Tez.  366,  to  the 
point  that  fraud  alone  will  not  prevent  the  running  of  the  statute  of  limita- 


Tratnham  v.  Jaoksok. 

(10  TxzAS,  170.) 

Pabtibs  Who  in  theib  Individual  Names  Sign  Pbomdsobt  Note,  In 
which  they  are  described  as  the  truateee  of  a  corporation,  are  pritna 
/ade  personally  liable  thereon;  but  they  may  prove  by  parol  that  they 
had  authority  to  execute  notes  for  the  corporation,  that  the  note  was 
given  for  a  debt  due  by  the  corporation,  and  was  intended  to  bind  it 
alone,  and  not  them,  and  that  these  facts  were  known  to  the  payee. 
Proof  of  such  facts  will  relieve  them  from  personal  liability. 

Appeal  from  Washington.  The  apx>ellee  sued  the  four  appel- 
lants and  four  others  on  a  promissoiy  note  signed  by  the  eight 
defendants,  in  the  body  of  which  they  were  described  as  tmstees 
of  Chapi>ell  Hill  college.  The  appellants  pleaded  that  Chappell 
Hill  college  was  a  body  corporate,  capable  of  suing  and  being 
sued;  that  at  the  date  of  the  note  thej,  with  the  other  defend- 
ants, were  trustees  of  said  college,  and  as  such  were  authorized 
to  execute  notes;  that  said  note  was  given  for  a  debt  due  and 
owing  from  the  corporation;  that  the  defendants,  acting  as  tms- 
tees, executed  the  note  with  the  intent  to  bind  said  college,  and 
that  they  did  not  intend  to  render  themselves  individuidly  lia- 
ble; all  of  which  was  well  known  to  the  plaintiff.  The  court 
sustained  a  general  exception  to  this  plea,  and  gave  judgment 
against  all  the  defendants.  The  defendants  who  filed  this  plea 
appealed. 

J.  Sayles,  for  the  appellants. 

O.  W,  Hprton,  for  the  appellee. 

By  Court,  ELemphill,  C.  J.  Prima  facie,  the  defendants  were 
personally  liable:  Taft  v.  Brewster,  9  Johns.  834  [6  Am.  Deo. 
280];  In  the  Matter  of  Long  Island  E.  B.  Co.,  19  Wend.  40.  The 
addition  of  trustees  might  be  taken  merely  as  deacriptio  per* 
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The  only  question  is,  whether  they  could  be  permitted  to 
prove  that  they  were  agents  of  the  corporation,  acting  within 
the  limits  of  their  authority,  and  that  this  was  known  to  the 
plaintiff  at  the  time  of  the  contract.  And  this  seems,  upon 
authority,  to  be  beyond  any  doubt.  Whether  the  act  be  done 
in  the  name  of  the  principal,  or  in  the  name  of  the  agent  acting 
for  the  principal,  would  seem,  in  reason,  to  be  quite  immaterial. 
Let  it  be  done  as  it  may,  it  is  the  agent  who  performs  the  act. 
By  his  agency  alone  it  can  be  done;  and  if  that  agency  appears, 
it  should,  in  the  nature  of  things,  be  sufficient  to  bind  the  prin- 
cipal. 

In  relation  to  solemn  instruments  under  seal,  the  rule  at 
common  law  is  that  the  instrument,  in  order  to  bind  the  prin- 
cipal, must  purport  on  its  face  to  be  the  contract  of  the  princi- 
pal, and  his  name  must  be  inserted  in  it  and  signed  to  it.  But 
in  equity,  deeds  executed  in  the  name  of  the  attorney  would  be 
binding  on  the  principal,  provided  the  agent  had  authority: 
Giddena  t.  Byer^  Eeirs^  12  Tex.  82.  But  the  strictness  of  the 
rule  at  conmion  law  in  regard  to  the  mode  of  execution  extends 
only  to  solemn  instruments  under  seal.  It  does  not  reach  un- 
solemn instruments,  and  especially  commercial  and  maritime 
contracts.  In  regard  to  these,  the  liability  of  the  principal  is 
made  to  depend  upon  the  fact  that  the  act  was  done  in  the  exer- 
cise and  within  the  limits  of  the  powers  delegated,  and  espe- 
cially that  it  was  the  intent  of  the  parties  that  the  principal, 
and  not  the  agent,  should  be  bound:  Angell  &  Ames  on  Corp., 
aec.  294;  Jderchanis'  Bank  y.  Central  Bank,  1  Ga.  428.  And  in 
ascertaining  these  facts,  as  connected  with  the  execution  of  a 
written  instrument,  it  has  been  held  that  parol  testimony  is 
admissible:  Angell  &  Ames  on  Corp.,  sec.  294.  Thus  where 
a  note  was,  '*  I  promise,"  etc.,  and  it  was  signed  for  the  '*  ProY- 
idenoe  Hat  Manufacturing  Company,"  A.  B.  (the  agent),  it  was 
held  to  be  the  note  of  the  company,  and  not  of  the  agent: 
Emerson  v.  Frcvidence  Hat  Mfg.  Co.,  12  Mass.  237  [7  Am.  Dec. 
66].  Where  the  note  was, ' '  I  promise  to  pay,"  etc. ,  signed '  *pro 
C.  D.,  A.  B.,"  it  was  held  to  be  the  note  of  G.  D.,  and  not  that 
of  A.B.:  Long  v.  Colbum,  11  Id.  97  [6  Am.  Dec.  160];  Story 
on  Agencj,  sec.  154.  In  relation  to  all  such  contracts  not 
under  seal,  the  intention  of  the  parties  is  allowed  full  force; 
and  if  it  were  the  design  to  bind  the  principal,  he  is  held  to  be 
liable. 

The  &ct  that  the  note  was  not  made  in  the  name  of  the  cor- 
poration, bat  in  that  of  the  trustees,  will  not  exempt  the  corpora' 
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tion,  provided  the  tmstees  acted  wiUiin  the  sphere  of  their 
agency,  and  intended  bj  their  acts  to  bind  the  corporation. 
This  the  defendants  proposed  by  their  plea  to  establish.  They 
allege  their  authority  to  execute  notes  for  the  corporation;  that 
this  note  was  given  for  debt  due  and  owing  by  the  said  college; 
that  the  intent  and  purpose  by  the  execution  of  the  note  was 
that  the  corporation  should  be  bound  to  its  payment;  that  the 
defendants  had  full  power  by  said  note  to  bind  the  corporation; 
and  that  they  did  not  intend  to  render  themselves  liable  indi- 
vidually or  collectively;  and  that  all  these  facts  were  well  known 
to  the  plaintiff. 

The  facts,  if  proved,  would  relieve  the  defendants  from  liabil* 
iiy.  They  show  that  their  act  was  merely  that  of  agency,  and 
that  this  was  well  known  to  the  plaintiff.  If  so,  the  defense  is 
substantial,  and  the  plea  should  have  been  permitted  to  stand 
for  the  introduction  of  proof.  The  exceptions  of  the  plaintiff 
to  the  second  answer  or  plea  of  defendants  should  not  have 
been  sustained;  consequently  the  judgment  as  to  the  defendants 
who  have  appealed  must  be  reversed,  leaving  the  judgment 
undisturbed  as  to  others  who  have  not  appealed. 

Beversed  and  remanded. 

SiONiNO  BT  Aonrr,  Form  or:  See  iftiM^  v.  ScoU^  54  Am.  Dee.  719,  note 
720,  where  other  cases  are  collected. 

Form  of  Notb  bt  Aoent  to  Bind  Pbincipal:  See  Kean  v.  Daioii,  47 
Am.  Dec.  182,  note  190;  Merchants*  Bank  v.  Central  Bank^  44  Id.  665,  note 
675,  where  other  cases  are  collected. 

WoBOB  "  TansnBs,*'  sra,  Airxa  PBomiunB'  Kambs  io  a  note,  are  merely 
de»criptio  pemmm:  See  Pkreev.  BoUe,  68  Am.  Dea  614. 
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[15  Texas,  319.] 
Fbaitd  mat  bs  Pboved  bt  Intbinsio  EvmEROB  or  Untaibkiss  in  the 

transaction  itself,  or  by  evidence  of  facts  and  circnmstanoes  attending  it, 

which,  by  the  ordinary  tests  by  which  we  judge  of  the  motives  to  action, 

appear  inconsistent  with  an  honest  purpose. 
Such  Unooxscionablbness  or  Inadbquact  in  Baboain  as  Shock  Com- 

80IKNCE  may,  in  equity,  amount  to  decisive  evidence  of  frand,  although 

mere  inadequacy  of  consideration  is  not  in  itself  sufficient  ground  for 

annulling  the  contract. 
Whxrb  QuKsnoK  is  Ovb  of  Fraitditlbnt  Intknt,  it  is  peculiarly  the 

proTince  of  the  jury  to  judge  of  the  weight  and  lufBcienoy  of  the  eri* 
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Affbal  from  TraTis.  In  1850  Sarah  Ann  Bnmham,  widow  ol 
Alfred  Bamham,  deceased,  conveyed  by  writing  under  seal,  to 
Sarah  Bumham,  all  her  interest  as  surviving  wife  in  the  estate 
of  the  said  Alfred  Bumham,  deceased,  for  the  consideration  of 
two  hundred  and  fifty  dollars.  On  the  twenty-second  of  May, 
1852,  said  Sarah  Ann  Bumham  brought  suit  to  set  said  convey 
ance  aside  on  the  ground  of  fraud.  Both  parties  married  during 
the  progress  of  the  suit,  and  their  husbands  were  made  parties. 
The  defendant  was  the  sister  of  said  Alfred  Bumham,  deceased. 
There  was  a  verdict  for  the  plaintiff.  The  facts  in  evidence 
are  sufficiently  stated  in  the  opinion. 

J,  A.  and  B.  Oreen,  for  the  appellant^. 

Webb  and  Edrcaurt,  for  the  appellees. 

By  Ck>urt,  Whbbleb,  J.  There  is  no  complaint  of  the  instruc- 
tions, or  any  ruling  of  the  court  upon  the  trial;  and  the  only 
question  is,  whether  the  evidence  was  sufficient  to  warrant  the 
verdict.  It  is  true  that  fraud  will  not  be  presumed,  but  must 
be  proved;  and  that  mere  inequality  in  the  bargain ,  or  inadequacy 
of  consideration,  will  not,  in  itself,  afford  a  distinct  ground  for 
iannullinga  contract;  yet  fraud  may  be  proved  by  circumstantial 
evidence.  It  is  not,  in  its  nature,  discernible  by  the  direct  evi* 
dence  of  the  senses;  and  is  usually  so  covered  and  concealed,  or 
IS  attended  with  such  attempts  at  concealment,  as  to  be  incajMi- 
Ue  of  proof  otherwise  than  by  circumstantial  or  presutnptive 
evidence.  Its  existence  in  a  given  case  may  be  proved,  either  by 
mtrinsic  evidence  of  unfairness  in  the  transaction  itself,  or  by 
evidence  of  facts  and  circumstances  attending  it,  which,  by  the 
ordinary  tests  by  which  we  judge  of  the  motives  to  action,  appear 
inconsistent  with  an  honest  purpose.  And  when  it  is  said  that 
fraud  cannot  be  presumed,  it  is  not  meant  that  the  presumption 
of  fraud  may  not  arise,  and  be  legitimately  deduced  by  a  jury, 
from  such  evidence,  but  only  that  it  is  not  to  be  assumed  of  a 
transaction  that  it  is  fraudulent,  in  the  absence  of  proof  afforded 
by  intrinsic  evidence  of  unfairness  in  the  transaction  itself,  or 
extrinsic  tacts  and  circumstances  leading  to  that  conclusion. 
There  is  reason  to  apprehend  that  juries  are  not  unfrequently 
misled,  in  cases  of  this  character,  by  being  told  that  fraud  can- 
not be  presumed,  but  must  be  proved,  thereby  inducing  the 
belief  that  fraud  is  a  thing  which  has  a  material  existence,  is 
tangible,  and  cannot  be  otherwise  proved  than  by  evidence 
direct  and  positive.  Such  is  not  its  nature;  it  is  not  a  thing 
lusoeptible  of  ocular  observation  or  physical  demonstration. 
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Tet  its  existence,  in  a  given  case,  may  be  sufficiently  demonstrated 
for  judicial  purposes,  and  to  warrant  judicial  action,  by  intrinsic 
evidence  of  unfairness  in  the  contract  or  transaction  itself. 
Thus  though  mere  inequality  in  a  bargain  or  inadequacy  of  con- 
sideration would  not,  of  itself,  unattended  with  fraud,  afford  a 
distinct  ground  for  annulling  the  contract,  yet  "  there  may  be/' 
in  the  words  of  Judge  Story,  "such  an  unconscionableness  or 
inadequacy  in  a  bargain  as  to  demonstrate  some  gross  imposi- 
tion, or  some  undue  influence;  and  in  such  cases  courts  of 
equity  ought  to  interfere,  upon  the  satisfactory  ground  of  fraud. 
But  then,"  he  adds,  ''such  unconscionableness  or  inadequacy 
shoidd  be  made  out  as  woidd  (to  us(:  an  expressive  phrase)  shock 
the  conscience,  and  amount  in  itself  to  conclusive  and  decisive 
evidence  of  fraud.  And  where  there  are  other  ingredients  in 
the  case,  of  a  suspicious  nature,  or  peculiar  relations  between  the 
parties,  gross  inadequacy  of  price  must  necessarily  furnish  the 
most  vehement  presumption  of  fraud:"  1  Story's  Eq.  Jur.,  sec 
246.  Thus  it  is  seen  that  courts  of  equity  recognize  the  doctrine 
that  there  may  be  such  unconscionableness  and  inadequacy  in 
the  bargain  as  to  amount  in  itself  to  decisive  evidence  of  fraud; 
and  though  mere  inadequacy  of  price  per  se  is  not,  yet  fraud 
is  sufficient  and  satisfactory  ground  of  relief  against  a  contract. 
The  present  case  is  not  wanting  in  evidence,  both  intrinsic 
and  extrinsic  of  the  contract,  sufficient  to  warrant  the  setting  it 
aside  upon  the  ground  of  fraud.  In  her  answer  to  interroga- 
tories, the  defendant  admits  that  but  forty  dollars  of  the  con- 
sideration  was  paid;  that  she  promised  to  pay  the  residue  of 
the  two  hundred  and  forty  dollars,  the  real  consideration,  in 
the  notes  or  draft  of  a  third  x>er8on;  but  says  she  was  unable 
to  do  so,  and  that  it  was  agreed  that  when  the  plaintiff  should 
prove  up  a  debt  or  demand  she  had  on  the  estate,  and  prove 
before  the  court  her  marriage,  but  being  unable  to  do  so  in 
Texas,  should  forward  to  the  defendant  from  Tennessee  proper 
evidence  of  her  marriage  with  her  deceased  husband,  she  was 
to  give  the  plaintiff  her  own  note,  payable  on  the  final  settle- 
ment of  the  estate,  in  place  of  the  notes  or  draft  first  agreed 
to  be  given;  which  she  professes  her  readiness  to  do  when  the 
plaintiff  shall  have  complied  with  her  part  of  the  agreement; 
and  she  insists  that  the  plaintiff's  i>erformance  was  a  condition 
precedent  to  performance  on  her  part.  Upon  these  terms  and 
conditions,  she  says,  the  plaintiff,  of  her  own  free  will,  executed 
and  delivered  to  her  the  deed  in  question.  According  to  this, 
the  defendant's  own  version  of  the  contract,  if  the  plaintiff 
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should  fail  to  peifonn  the  precedent  conditionSy  tne  defendant 
was  to  retain  and  enjoy  the  title  and  right  of  the  plaintiff  in  the 
estate  without  the  payment  of  anything  more,  or  with  any  con- 
sideration, except  the  forty  dollars  she  says  she  had  already 
paid.  And  though  she  imposed  such  terms,  and  required  sol- 
emn proof  of  the  plaintiff's  marriage  as  a  condition  precedent 
to  her  even  giving  her  note  for  the  payment  of  the  consideration, 
she  did  not  hesitate  to  take  from  the  plaintiff  a  full  and  formal 
deed  conveying  all  her ''  right,  title,  interest,  claims,  or  demands, 
in  esse  or  in  expectancy,  as  widow  or  surviving  wife''  of  the 
deceased.  Such  a  contract  in  itself  would  seem  so  flagrantly 
unequal,  unjust,  and  oppressive  as,  in  the  language  of  Judge 
Story,  '*  to  demonstrate  some  gross  imposition  or  some  undue 
influence;"  ''such  unconscionableness  and  inadequacy"  as  to 
'*  shock  the  conscience,  and  amount  in  itself  to  conclusive  and 
decisive  evidence  of  fraud;"  and  especially  when  the  circum- 
stances and  the  relations  subsisting  between  the  parties  are 
considered,  to  afford  a  satis&ctory  ground  for  annulling  the 
contract. 

But  ihere  is  also  other  evidence  extrinsic  of  the  contract  be- 
sides that  afforded  by  the  situation  and  relations  of  the  parties, 
which  conduces  to  the  same  result.  The  evidence  of  the  witness 
Patton  shows  that  the  plaintiff  was  deceived  by  promises  of  pay- 
ment held  out  by  the  defendant  up  to  the  very  time  of  her  de- 
parture from  the  country;  and  the  jury  might  well  conclude  that 
the  deception  was  intentional,  practiced  with  the  design  of  de- 
priving the  plaintiff  of  her  rights  in  her  deceased  husband's  es- 
tate without  compensation.  Where  the  question  is  one  of  fraud- 
ulent intent,  it  is  peculiarly  the  province  of  the  jury  to  judge  of 
the  weight  and  sufficiency  of  the  evidence:  Briscoe  v.  Bronaugh, 
1  Tex.  326  [46  Am.  Dec.  108].  We  are  of  opinion  that  the  ver- 
dict was  well  warranted  by  ihe  evidence,  and  that  the  court  did 
not  err  in  giving  judgment  thereon  annulling  the  deed.  The 
judgment  is  affirmed. 

Judgment  affirmed.  

I'Roor  OF  Fraud,  What  Sutfioixnt.— Fraud  can  very  seldom  be  eetabliahed 
by  direct  and  positive  evidence:  Hea  v.  Mistotiri,  17  WalL  532;  Farmer  v. 
Calvert,  44  Ind.  209;  Dentnwre  v.  Tomer,  11  Neb.  118;  Loekhard  v.  BecBey, 
10  W.  Va.  87;  Hunter  v.  Hunter,  Id.  321.  If  the  law  required  such  evidence, 
it  would  in  most  cases  be  impossible  to  prove  fraud.  For  parties  about  to 
perpetrate  a  fraud  are  usually  very  careful  to  provide  that  there  shall  not  be 
any  positive  evidence  of  its  commission.  But  evidence  of  fraud  is  not  required 
to  be  direct  and  positive:  McBaniel  v.  Baca^  2  GaL  326;  S.  C,  56  Am.  Deo. 
139;  Oreerr.  CatdweO.  14  Qa.  207;  a  C,  58 Am.  Dec  553;  Strausae v. Ktm* 
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er<,  56  HI  254;  BvUoekY,  Narrott,  49  Id.  62.  The  ezittence  of  fraod  may  be 
proved  like  that  of  any  other  fact:  Heed  v.  Noxon,  48  111.  323;  Koine  v.  Weig- 
Up,  22  Pa.  St.  179;  Tavng  ▼.  Edwards,  72  Id.  257.  Fraud  may,  therefore,  be, 
and  in  most  cabes  is,  proved  by  circumstantial  or  presumptive  evidence: 
Juzan  v.  Tovlmin,  9  Ala.  662;  S.  C,  44  Am.  Dec.  448;  Thames  v.  Ranbert, 
63  Ala.  561;  PicheU  v.  PipHn,  64  Id.  520;  BUlinga  v.  BilUngs,  2  CaL  107;  S. 
C,  56  Am.  Dec.  319;  McDanielv.  Baca,  2  Cal.  326;  S.  C,  56  Am.  Dec.  339; 
Strausee  v.  Kranert,  56  HL  254;  /brmer  v.  Calvert,  44  Ind.  209:  Brogden  v. 
IFo^iker,  2Har.  &  J.  285;  i^e^e  v.  Wright,  6  Smed.  &  M.  647;  WliUe  v.  TVo^- 
ter,  14  Id.  30;  S.  C,  53  Am.  Dec.  112;  Hopkins  v.  Sfteoert,  58  Mo.  201;  Bald- 
win  V.  rK7itteom5,  71  Id.  651;  State  v.  EkUl,  6  Mo.  App.  6;  Tognini  v.  iTy^ 
15  Nev.  464;  Bands  v.  HOdreth,  14  Johns.  493;  McMicliael  v.  McDermott,  17 
Pa.  Sfc.  353;  S.  C,  55  Am.  Dec.  560;  Huntzinger  v.  Harper,  44  Pa.  St  204; 
Bmeoe  v.  Bronav^^  1  Tex.  326;  S.  0.,  46  Am.  Dec.  108;  Hutchinson  v.  Kelly,  I 
Rob.  (Va.)  123;  S.  C,  39  Am.  J)ec  250;  Loekhard  v.  Sscl^fey,  10  W.  Va.  87; 
White  V.  Perry,  14  Id.  66;  /2(fa  v.  Missouri,  17  WalL  532;  HenckUyy.  Hender- 
son, 5  McLean,  170.  Brickell,  C.  J.,  in  delivering  the  opinion  of  the  court  in 
Pickett  V.  Pipkin,  64  Ala.  525,  said:  "  Fraud  is  not  presumed,  but,  like  every 
other  fact,  it  may  be  proved  by  circumstanoes;  and  courts,  while  not  indulging 
presumptions  that  it  is  imputable,  cannot  refuse  to  draw  from  unooutroverted 
facts  the  inferences  flowing  from  them  logically  and  naturally."  The  circum- 
stances from  which  fraud  may  be  proved  are  often  inconclusive  in  themselves 
when  taken  separately,  and  yet  when  considered  together,  they  afford  irref- 
ragable proof.  From  the  nature  of  things,  it  is  difficult,  if  not  impossible,  to 
lay  down  any  general  mle  by  which  to  determine  the  amount  of  circumstantial 
evidence  that  will  constitute  presumptive  proof  in  any  given  case.  The  only 
rule  that  the  law  imposes  upon  a  party  charging  fraud  is  that  he  shall  produce 
sufficient  evidence  to  satisfy  the  judgment  and  conscience  of  the  court  or  jury 
of  the  truth  of  the  charge.  Fraud  is  sufficiently  proved  by  evidence  that  satis- 
fies the  conscience  of  a  common  man,  so  that  he  would  act  upon  his  conviction 
in  matters  of  the  highest  importance  to  his  owa  interests.  Li  this  respect,  the 
same  rule  applies  in  cases  of  fraud  that  applies  ia  all  other  dvil  cases.  Evi- 
dence that  satisfies  the  mind  of  the  existence  of  fraud  is  sufficient,  although 
it  may  not  be  such  as  to  lead  to  a  conviction  of  absolute  certainty:  Oreer  v. 
Caldwell,  14  Ga.  207;  S.  C,  58  Am.  Dec  553;  Bryant  v.  Simoneau,  51  Bl. 
324;  Farmer  v.  Calvert,  44  Ind.  209;  Afarksbury  v.  Taylor,  10  Bush,  519; 
Watkins  v.  Wallace,  19  Mich.  57;  0*DonneU  v.  Segar,  25  Id.  367;  Doe  v.  Dig- 
nowitty,  4  Smed.  &  M.  57;  White  v.  Trotter,  14  Id.  30;  S.  C,  53  Am.  Dec.  112; 
Lee  V.  Pearee,  68  N.  0.  76;  Foam^  v.  Edwards,  72  Pa.  St.  257;  Linny.  Wright, 
18  Tex.  317;  Loekhard  v.  BecMey,  10  W.  Va.  87;  Hunter  v.  Hunter,  Id.  321; 
Bea  V.  Missouri,  17  Wall.  352. 

Walker,  J.,  delivering  the  opinion  of  the  court  in  Bryant  v.  Simoneau,  51 
HL  327*  said:  "  While  fraud  cannot  be  established  by  circumstances  that 
merely  raise  a  suspicion,  yet  when  they  are  so  strong  as  to  produce  convic- 
tion of  the  truth  of  the  charge,  although  there  may  remain  some  doubt,  then 
it  is  proved.  This  is  believed  to  be  the  extent  of  the  rule  that  fraud  must 
be  proved.  Any  other  application  of  the  rule  would  render  it  impracticable 
and  useless.  If  it  cannot  have  the  force  we  have  given  it^  and  stand,  then 
the  demands  of  Justice  would  require  its  abrogation.  If  it  must  prevail,  and 
none  but  positive  evidence  could  prove  fraud,  then  the  rule  would  not  only 
promote,  but  it  would  aid  in  concealing,  fraud.  But  such  can  never  be  the 
scope  or  effiMt  of  the  rule."  And  Wheeler,  J.,  delivering  the  opinion  of  the 
court  in  Limn  v.  Wright,  18  Tex.  337,  said:  "  There  is  no  such  rale  of  avideBOS 
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or  prindpla  of  law  m  that  in  order  to  authorize  a  jury  to  dedaoe  from  cir- 
eooistanUal  evidence  the  conclusion  of  fraud  the  circamitances  must  be  of 
•o  coDclnctye  a  nature  and  tendency  as  to  exclude  every  other  hypothesis  than 
the  one  sought  to  be  established.  If  the  evidence  is  admissible  as  conducing 
in  any  degree  to  the  proof  of  the  fact,  the  only  legal  test  applicable  to  it  upon 
such  an  issue  is  its  sufficiency  to  satisfy  the  minds  and  consciences  of  the 
jury. "  If  the  facts  established  afford  sufficient  and  reasonable  ground  for  draw- 
ing the  inference  of  fraud,  the  conclusion  which  the  facts  tend  to  prove  must, 
in  the  absence  of  explanation  or  contradiction,  be  adopted:  Kerr  on  Fraud, 
Am.  ed.  by  Bump,  384;  Hex  v.  BurdeU,  4  Bam.  &  Aid.  161;  Humphrey  v. 
Olver,  28  L.  J.  Ch.  406;  Seed  v.  ^oax>fi,  48  HI.  323;  Pope  v.  Andrew,  1 
Smed.  &  M.  136;  MeConihe  v.  Sawyer,  12  N.  H.  396;  Denton  v.  McKeime^ 
1  DeoMi.  289;  S.  C,  1  Am.  Deo.  664. 

It  is  error  for  a  .oourt  to  charge  a  jury  that  fraud  must  be  proved  "  beyond 
a  reasonable  doubt"  by  the  party  alleging  it.  That  degree  of  proof  is  not 
required  in  civil  cases.  In  such  cases  a  preponderance  of  evidence  is  all  that 
is  necessary,  and  proof  of  fraud  is  no  exception  to  this  rule:  JEtna  Insurance 
Co,  V.  JokneoH^  11  Bush,  587;  S.  C,  21  Am.  Bep.  223;  Kane  v.  Hibernialne. 
Co.,  39  K.  J.  L.  697;  S.  0.,  23  Am.  Bep.  239;  Lee  v.  Pearce,  68  K.  C.  76; 
Sparle  v.  Daweon,  47  Tex.  138;  WaehingUm  If.  L  Co.  v.  WiUon,  7  Wis.  169; 
Blaeaer  v.  MOwaukee  M.  M.  L  Co.,  37  Id.  31;  S.  C,  19  Am.  Eep.  747.  And 
see  the  note  to  Rippey  v.  MUUr^  62  Am.  Dec.  187»  where  this  question  is 
discussed.  So  it  is  error  to  charge  a  jury  that  fraud  cannot  be  found  by  them 
"except  upon  clear  and  undoubted  proof: "  Abbey  v.  Dewey,  25  Pa.  St.  413. 
For,  as  was  said  in  this  case,  perfectly  dear  proof  of  a  fraud  can  seldom  be 
produced.  Nor  is  it  proper  to  charge  a  jury  that  proof  of  fraud  must  be 
**  irresistible: "  Carter  v.  QvnneU,  67  HI.  270.  In  civil  cases,  one  party  is  as 
mnch  entitled  as  the  other  to  the  benefit  of  any  doubt  that  may  arise  on  the 
evidence:  Ahbey  v.  Dewey,  25  Pa.  St.  413. 

PBOor  OF  FaaiTD  Rbquibxd  bt  Coubts  of  Eqvitt. — Some  of  the  earlier 
aothorities  seem  to  hold  that  a  less  amount  of  proof  of  fraud  is  required  in 
oourta  of  equity  than  in  courts  of  law:  Earl  <^  Chuterfidd  v.  JaoMeen,  2  Ves. 
sen.  125;  FuUager  v.  Clark,  18  Ves.  483;  Warner  v.  Daniels,  1  Woodb.  &  M. 
103;  DenUm  v.  McKentie,  1  Desau.  289;  S.  G.,  1  Am.  Dec.  064;  1  Story's  Eq. 
Jur.,  sec  190.  But  whatever  foundation  may  have  existed  for  such  a  dis- 
tinctioii  in  former  times,  it  seems  to  be  settled  by  the  more  recent  decisions 
that  the  chancellor  is  not  justified  in  finding  fraud  upon  any  less  proof  than 
is  required  to  satisfy  a  jury:  Kerr  on  Fraud,  Am.  ed.  by  Bump,  383;  Marks- 
hury  V.  Taylor,  10  Bush,  519;  1  Story's  Eq.  Jur.,  12th  ed.,  sec.  190a.  On  prin- 
ciple, it  seems  difficult  to  justify  any  such  distinction.  The  true  rule  in  all 
oourta  would  seem  to  be  to  require  such  legal  evidence  as  will  overcome,  in 
the  mind  of  the  tribunal,  the  legal  presumption  of  innocence,  and  beget  a 
belief  of  the  truth  of  the  allegation  of  fraud.  More  than  this  a  jury  is  no^ 
justified  in  requiring,  and  less  than  this  ought  not  to  satisfy  the  oonscienc*- 
of  the  chancellor.  Such  a  distinction  between  the  forums  of  law  and  equity 
is  invidioosy  and  hard^  consistent  with  the  doctrine  that  the  rules  of  evi« 
denoe  are  the  same  in  equity  as  at  law. 

BuKDXH  OF  Pboof  TO  ESTABLISH  Fbaud  is  ou  the  party  who  charges  its 
txisteooe.  In  the  ordinary  transactions  of  life,  fairness  and  honesty  are  pre- 
sumed until  the  contrary  is  shown  by  some  evidence  of  fraud.  And  the  par- 
ties to  soch  transactions  are  presumed  to  be  innocent  of  fraud  until  their 
faOt  ia  proired:  fVHUams  v.  Lord,  75  Va.  390.  A  party,  therefore,  who 
tihaqpn  fraud  is  bound  to  dearly  and  distincUy  prove  the  fraud  wUoh  he 
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alle^jtes:  Kerr  on  Frand,  Am.  ecL  by  Bamp,  382;  Bkdr  y.  Bromleff,  5  Hare, 
659;  Jennings  y.  Bromghton^  17  Beav.  239;  Burton  y.  Blaebemore,  2  Jut,  1062; 
Carton  y.  Bekoorthy,  11  Id.  916;  Bobson  y.  jFaW  ofDtvon^  4  Jur.,  N.  S.,  248; 
WiUU  Y.  0i6«on,  1  H.  L.  Cas.  605;  Towsey  v.  ^Aooib,  3  Blackf.  267;  S.  C,  25 
Am.  Deo.  108;  NkhoU  v.  PaJUm,  18  Me.  231;  S.  C,  36  Am.  Deo.  713;  BarU 
leU  V.  Blake,  37  Me.  124;  S.  C,  58  Am.  Dec  775;  BeaUy  v.  mehel  100  Mass. 
448;  Qrvtwdd  v.  iS^oWn,  61  N.  H.  167;  S.  C,  12  Am.  Rep.  76;  Koine  v. 
FTtf^fcy,  22  Pa.  St.  179;  ^H/icoe  v.  Bronaugh,  1  Tex.  326;  S.  C,  46  Am.  Dec 
108.  If  the  party  charging  fraud  does  no  more  than  create  an  equilibrium, 
he  {ai]a  to  make  ont  his  case:  Koine  y.  Weigley,  22  Pa.  St  179.  Bat  when 
the  OYidence  produced  makes  ont  9k  prima  fade  case  of  fraud,  the  burden  of 
proof  is  shifted  to  the  party  who  seeks  to  uphold  the  transaction  charged  to 
be  fraudulent:  Kerr  on  Fraud,  Am.  ed.  by  Bump,  385;  Wait  y.  Cfrove,  2 
Sch.  &  Lef.  602;  Prince  qf  Wales  Assurance  Co,  y.  Palmer,  25  BeaY.  605; 
Bussell  Y.  Jackson,  10  Hare,  213;  Dowle  y.  Saunders,  2  Hem.  &  M.  250.  And 
if  it  appears  that  a  fiduciary  or  confidential  relation  existed  between  the 
parties  to  a  transaction,  the  burden  of  proof  is  on  the  party  seeking  to  sus- 
tain it,  and  he  most  establish,  beyond  reasonable  doubt,  the  perfect  fairness 
and  honesty  of  the  transaction:  Kerr  on  Fraud,  Am.  ed.  by  Bump,  386; 
Bigelow  on  Fraud,  190  et  seq.;  Oibson  y.  Jeyes,  6  Ves.  278;  Benson  y. 
Heaihom,  1  Tou.  &  Ck>L  0.  C.  340;  Alffrey  y.  AVfrey,  1  Macn.  &  G.  99;  BU^ 
lage  y.  Southee,  9  Hare,  540;  Cooke  y.  LamoUe,  15  BeaY.  240;  Ka^  v.  Smith, 
7  H.  L.  Cas.  750. 

Meaniho  of  Bulb  that  Fraud  gaknot  bb  Pkbsumsd,  but  must  bi 
Pboyed. — ^It  is  sometimes  said  that  fraud  is  never  presumed:  Strtutsse  y. 
Kranert,  56  HL  254;  Farmer  y.  Calvert,  44  Ind.  209;  Nichols  y.  Patten,  18 
Me.  231;  8.  C,  36  Am.  Deo.  713;  Davis  y.  Calvert,  5  Qill  &  J.  209;  S.  C, 
25  Am.  Dec  282.  Properly  limited,  this  statement  is  true.  A  transaction 
fair  and  honest  on  its  face  must  be  regarded  as  free  from  fraud  until  scmie 
kind  of  evidence  is  adduced  to  show  that  it  is  tainted  with  fraud.  If  the  ex- 
pression is  understood  to  mean  that  the  facts  constituting  the  fraud  must  be 
proved,  and  that  their  existence  cannot  be  presumed,  it  )•  *  ndoubtedly  correct. 
These  facts  must  be  clearly  and  conclusively  established :  Kerr  on  Fraud,  Am. 
•d.  by  Bump,  384;  Teadde  v.  Bailey,  2  Brock.  43;  Sanborn  v.  Stetson^  2  Story, 
481;.  Walker  v.  Carrington,  74  lU.  446;  Hamilton  v.  Beat,  2  Har.  &  J.  414;  Buck 
V.  Sherman,  2  Doug.  (Mich.)  176;  Christmas  v.  Spink,  15  Ohio,  600;  Bierer's 
Appeal,  92  Pa.  St.  265;  VanbMer  v.  Beime,  6  W.  Va.  168.  The  facts  up(m 
which  a  presumption  is  based  must  -themselves  be  proved,  for  the  law  does 
not  allow  a  presumption  from  a  presumption:  Douglass  v.  MitcheU,  35  Pa. 
St.  440.  The  rule  under  consideration  cannot  be  understood  to  mean  that 
fraud  cannot  be  inferred  or  presumed  from  facts  and  circumstances  proved. 
A  jury  may  infer,  and  it  is  their  duty  to  infer,  fraud  from  facts  which  justify 
the  ixiference.  And  it  is  erroneous  for  a  court  to  charge  the  jury  that  they 
cannot  infer  fraud,  and  that  fraud  cannot  rest  on  implication:  Reed  v.  Noxon, 
48  m.  323;  BuUock  v.  Narrock,  49  Id.  62;  0*DonneU  v.  Segar,  25  Mich.  367. 
The  extent  of  the  rule  is  probably  this,  that  a  court  or  jury  is  not  justified 
in  presuming  the  existence  of  fraud  in  fact,  in  the  absence  of  evidencn.  The 
correctness  of  the  rule  was  denied  by  Chief  Justice  Ewing  in  Lowry  v.  Beck' 
fKT  5  B.  Mon.  43,  where  he  said:  "  Though  it  has  often  been  asserted  in 
the  booiu  that  fraud  cannot  be  presumed,  it  certainly  may  be  presumed,  as 
well  as  other  bi^er  offenses,  from  facts  and  drcumstancee  proved."  In  State 
V.  Estel,  6  Mo.  Apo.  6,  it  was  held  that  the  phrase  *' fraud  will  not  be  pre- 
mmed  **  is  ambignons.  and  likely  to  confuse  the  jury,    fioberts,  C.  J.,  deliv* 
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ering  tlie  opinion  of  the  ooort»  in  Sparks  t.  Dawson^  47  Tex.  1S8,  said :  ' '  'Rmnd 
oAnnot  be  preramed*  bat  must  be  pxx>yed,'  shonld  never  be  contained  in  a 
charge  given  to  a  jnxy,  beeaqae  it  is  not  trne  without  a  qualification,  which  a 
jory  is  not  capable  of  supplying. " 

Chief  Justice  Black,  in  delivering  the  opinion  of  the  court  in  Kahie  v. 
WeigUjf,  22  Pa.  St.  183,  thus  criticises  and  analyzes  the  rale:  **  It  Ib  said 
that  fraud  must  be  proved,  and  is  never  to  be  presumed.  This  proposition 
can  be  admitted  only  in  a  qualified  and  very  limited  sense.  But  it  is  often 
urged  at  the  bar,  and  sometimes  assented  to  by  judges,  as  if  it  were  a  funda- 
mental maxim  of  the  law,  universally  true,  incapable  of  modification,  and 
open  to  no  exception;  whereas,  it  has  scarcely  extent  enough  to  give  it  the 
dignity  of  a  general  rule;  and,  as  far  as  it  does  go,  it  is  based  on  a  principle 
which  has  no  more  application  to  frauds  than  to  any  other  subject  of  judicial 
inquiry.  It  amounts  but  to  this:  that  a  contract,  honest  and  lawful  on  its 
iaoe^  must  be  treated  as  such  until  it  is  shown  to  be  otherwise  by  evidence  of 
some  kind,  either  positive  or  circumstantiaL  It  is  not  true  that  fraud  can 
never  be  presumed.  Presumptions  are  of  two  kinds,  legal  and  natural.  Al- 
legatioiis  of  fraud  are  sometimes  supported  by  one  and  sometimes  by  the 
other,  and  are  seldom,  almost  never,  sustained  by  that  direct  and  plenary 
proof  which  excludes  all  presumption.  A  sale  of  chattels  without  delivery, 
or  a  conveyance  of  land  without  consideration,  is  conclusively  presumed  to 
be  fraudulent  as  against  creditors,  not  only  without  proof  of  any  dishonest 
intent,  but  in  opposition  to  the  most  convincing  evidence  that  the  motives 
and  object  of  the  parties  were  fair.  This  is  an  example  of  fraud  establiBhed 
by  mere  presumption  of  law.  A  natural  presumption  is  the  deduction  of  one 
fact  from  another.  For  instance:  a  person  deeply  indebted,  and  on  the  eve 
of  bankmptey,  makes  over  his  property  to  a  near  relative,  who  is  known  not 
to  have  the  means  of  paying  for  it.  From  these  facts  a  jury  may  infer  the 
baat  of  a  frandulent  intent  to  hinder  and  delay  creditors.  A  presumption  of 
fraud  is  thus  created,  which  the  party  who  denies  it  must  repel  by  clear  evi- 
dence, or  else  stand  convicted.  When  creditors  are  about  to  be  cheated,  it  is 
very  uncommon  for  the  perpetrators  to  proclaim  their  purpose  and  call  in  wit- 
nesses to  see  it  done.  A  resort  to  presumptive  evidence,  therefore,  becomes 
absdlately  necessary  to  protect  the  rights  of  honest  men  from  this,  as  from 
other  invasions.  Upon  such  evidence,  the  highest  criminal  punishments  are 
inflicted,  and  the  most  important  rights  of  property  constantly  determined. 
Frand  in  the  transfer  of  goods  or  lands  may  be  shown  by  the  same  amount  of 
proof  which  would  establish  any  other  fact  in  its  own  nature  as  likely  to  ex- 
ist. In  any  case,  the  number  and  cogency  of  the  circomstances  from  which 
goilt  is  to  be  inferred  are  proportioned  to  the  original  improbability  of  the 
offense.  The  frequency  of  fraud  upon  creditors,  the  supposed  difficulty  of 
detection,  the  powerful  motives  which  tempt  an  insolvent  man  to  commit  it, 
and  the  plausible  casuistry  with  which  it  is  sometimes  reconciled  to  the  con- 
sciences  even  of  persons  whose  previous  lives  have  been  without  reproach, 
these  axe  the  considerations  which  prevent  us  from  classing  it  among  the 
grossly  improvable  violations  of  moral  duty;  and  therefore  we  often  presume 
it  from  facts  which  may  seem  slight.  Besides,  when  a  man  who  knows  him- 
self unable  to  pay  his  debts  disposes  of  his  property  for  a  just  purpose,  he  can 
easily  make  and  produce  the  clearest  evidence  of  its  fairness.  If  he  sells  for 
the  benefit  of  his  creditors,  he  can  prove  that  he  applied  the  proceeds  to  their 
use.  It  is  no  hardship  upon  au  honest  man  to  require  a  reasonable  explana- 
tkm  of  every  suspicious  circumstance,  and  rogues  are  not  entitled  to  a  veto 
ttpon  the  means  employed  for  their  detection.*' 
Am.  Dm.  Tol.  LZT— U 
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dBoumcARon  or  Mibi  SusncioH  do  not  Amount  to  Pboof  or  Fraudw 
Frmnd  cannot  be  airamed  on  donbtfnl  evidenoe,  bat  its  ezittenoe  matt  be 
proyed  either  by  direct  and  positive  evidenoe»  or  by  proof  of  droumstanoee 
sofficient  to  satisfy  the  judgment  and  conscience  of  the  court  or  jury:  Kerr  on 
Fraud,  Am.  ed.  by  Bump,  384;  Trenehard  y.  Wanley,  2  P.  Wms.  166;  Towner 
▼.  Loufitldy  1  Ves.  sen.  85;  ifcQtfeefi  ▼.  Farquhar,  11  Ves.  467;  HamiUon  t. 
Kirw€u^  2  Jones  &  Lat.  401;  Pike  t.  Vigen,  2  Dr.  &  Wal.  1,  267;  Bowen 
V.  -^sojfs,  2  H.  L.  Gas.  257;  Pares  v.  Pares,  83  L.  J.  Ch.  218;  Juzan  v.  Toul^ 
min,  9  Ala.  662;  S.  a.  44  Am.  Dec.  448;  Orter  v.  CaldweU,  14  Ga.  207;  S.  C, 
58  Am.  Dec  553;  BryaM  t.  Simoneau,  51  111.  824;  MaJtany  y.  Hunter^  30  Ind. 
246;  Thompson  v.  Saunders,  6  J.  J.  Marsh.  93;  Marhsbrtry  v.  Taylor,  10  Bush, 
519;  WhiU  V.  TroUer,  14  Smed.  &  M.  30;  S.  C,  53  Am.  Deo.  112;  Wmldtng- 
ham  V.  Loher,  44  Mo.  132;  Tayhrr.  Fleet,  4  Barb.  95;  Oummins  v.  UurlbuU^ . 
92  Pa.  St  165;  PheUiplaee  y.  Sayles,  4  Mason,  312;  Oregg  v.  Sayre,  8  Pet  244; 
Clarke,  WhiU,  12  Id.  178.  Fraud  cannot  be  inferred  because  it  is  possible 
or  eyen  probable,  but  it  must  be  shown  by  positive  proof,  or  by  circumstances 
sufficient  to  leave  no  serious  doubt  of  its  existence:  Buck  v.  Sherman,  2 Doug. 
(Mich.)  176;  In  re  Will  of  Vanderveer,  20  N.  J.  Eq.  463;  Pares  v.  Pares,  33 
L.  J.  Ch.  218.  Whipple,  J.,  delivering  the  opinion  of  the  court  in  Buck  v. 
Sherman,  supra,  said:  '*  While  the  stem  principles  by  which  courts  of  equity 
are  guided  will  be  applied  in  all  their  strictness  to  cases  of  fraudulent  convey- 
ances, where  the  fraud  is  clearly  established,  yet  we  cannot  presume  that 
fraud  actually  exists  upon  slight  circumstances.  The  proof  should  be  so  clear 
and  ooipclusive  as  to  leave  no  rational  doubt  upon  the  mind  as  to  its  exist* 
enoe.'  And  Wood,  V.  C,  in  Pares  v.  Pares,  supra,  said  that  the  test  was 
Ulii:  **  Was  the  case  as  represented  to  the  court  consistent  with  honesty;  if 
not,  fraud  had  been  sufficiently  proved."  Fraud  is  not  proved  by  showing 
that  its  perpetration  could  not  have  been  for  the  interest  of  any  other  person 
than  the  one  charged  with  it,  where  there  is  no  evidence  showing  his  counec- 
turn  with  the  act  charged:  Hanna  v.  Baybum,  84  HI.  533.  Fraud  is  not 
establiBhed  by  proving  the  falsity  of  statements  which  were  simply  expres- 
sions of  opinion  or  belief  founded  upon  information  derived  from  others:  J7t<6- 
beU  T.  Meigs,  50  N.  Y.  480;  Wakeman  v.  DaUey,  51  Id.  27.  Irregularities 
and  carelessness  sufficient  to  arouse  a  suspicion  do  not  supply  the  place  of 
proof  of  fraud:  JeweU  v.  Bowman,  29  N.  J.  Eq.  174.  An  issue  involving 
actual  fraud  is  wholly  unsustained  by  evidence  of  mere  irregularities,  unac- 
companied by  fraudulent  intent,  or  by  proof  of  fraudulent  intent  unaccom- 
panied by  acts  done  for  carrying  it  into  effect;  and  if  either  be  the  only  proof 
offiBred  by  the  party  chai^ging  fraud,  the  judge  may  direct  a  verdict  for  the 
other  party:  PeopU  v.  Cook,  8  N.  T.  67;  S.  0.,  59  Am.  Dec  451.  An  allega- 
tion of  fraud  is  not  sustained  by  proof  of  mere  error:  Goods  v.  Hawkins,  2 
Dev.  Eq.  393.  Courts  will  attribute  errors  to  mistake  rather  than  to  fraud: 
Ayres  v.  Seribner,  17  Weud.  407.  Fraud  can  never  be  established  by  proof 
of  facts  which  are  not  inconsistent  with  pure  and  honest  intentions  on  the  part 
of  the  party  charged  therewith:  Steele  v.  Kunkle,  3  Ala.  352;  Thames  v.  Bern- 
bert,  63  Id.  561;  North  Biver  Bank  v.  Schumann,  63  How.  Pr.  476;  BatUes  v. 
Webster,  84  Pa.  St  446;  Hamilton  v.  Kirwan,  2  Jones  &  Lat  401;  Pares  v. 
Pares,  83  L.  J.  Ch.  218;  Kerr  on  Fraud,  Am.  ed.  by  Bump,  384. 

LfADSQUACT  or  Priox  as  Pboof  of  Fraud. — On  this  subject  Professor 
Pomeroy  says:  "  Although  the  actual  cases  in  which  a  contract  or  conveyance 
has  been  canceled  on  account  of  ^roes  inadequacy  merely,  without  other  in- 
aqnitaUe  incidents,  are  very  few,  yet  the  doctrine  ii  settled  by  a  consensus  of 
decisions  and  dicta  that,  even  in  the  absence  of  all  other  circumstances,  when 
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the  iiyideqiiaqr  of  ptioe  !■  to  groat  that  it  sbookt  th«  oonidenoe,  and  f  orniihei 
itiActory  and  dedaiye  eridenoe  of  fraud,  it  will  be  a  soffioient  ground  for  con- 
•jwling  a  ooiiT^yanoo  or  contract  whether  executed  or  ezeontory: "  2  Pom- 
eroy's  Eq.  Jor.,  sea  927.  See  also  the  note  to  KuyhmdaU  v.  McDonald^  57  Am. 
Dec  217,  where  this  subject  is  disonssed  at  some  length.  It  is  sometimes  said 
that  inadequacy  of  price  may  be  so  gross  as  in  itself  to  amount  to  conclusive 
eridenoe  of  fraud:  1  Story's  Eq.  Jur^  sec.  248.  But  as  the  question  of  fraud  or 
BO  fraud  is  now  generally  regarded  as  a  question  of  fact  to  be  determined 
Hka  any  other  issue  of  fact,  it  is  perhaps  more  correct  to  say  that  such 
inadequacy  may  afford  satisfactoiy  and  decisive  evidence  of  fraud.  There  is 
no  doubt  that  gross  inadequacy  of  price  is  a  badge  of  fraud,  and  that  in  the 
absence  of  explanation  it  becomes  conclusive:  Borland  v.  Mayo,  8  Ala.  104; 
Hooi  T.  Scrr^  11  Id.  400;  Jugan  v.  Toulmin,  9  Id.  662;  S.  C,  44  Am.  Dec 
448;  Lorjny  T.  DumUng,  16  Fla.  119;  Beed  ▼.  Peierton,  91  IlL  288;  Ba$dife  v. 
TrimbUt  12  B.  Mon.  32;  Cfurd  ▼.  Lackkmd,  49  Mc  451;  Letcte  v.  Eamkart, 
12  Heisk.  711;  ^rwcoe  v.  Bronatigh,  1  Tex.  326;  S.  C,  46  Am.  Dec  108; 
WUmm  T.  Jordan,  3  Woods,  642;  Kempner  v.  ChurchiU,  8  Wall.  362.  And 
when  such  gross  inadequacy  as  shocks  the  conscience  is  shown,  the  bur- 
den of  proof  will  be  shifted  to  the  party  who  seeks  to  support  the  transaction, 
and  he  will  then  be  bound  to  show  that  there  was  no  fraud  on  his  part.  But 
as  the  owner  of  property  is  recognized  by  both  courts  of  law  and  courts  of 
equity  as  having  the  right  to  sell  his  property  for  any  price  he  pleases,  it  is 
Tsry  rarely  that  courts  will  treat  mere  inadequacy  of  price,  unaccompanied 
with  other  circumstances,  as  condusiye  proof  of  fraud.  If,  howerer,  tiiere 
are  other  drcumstanoes  of  fraud  and  imposition  attending  the  transaction, 
grass  inadequacy  of  prioe  affords  rery  persuasive  evidence  of  the  existence  of 
frand. 

Izr  Equitt,  Tistdiont  or  SmouE  Witness,  unsupported  by  circumstances^ 
ia  not  BufBcient  to  overbalance  the  credit  given  to  a  verified  answer  positively 
danyinfl;  fraud:  Kerr  on  IVand,  Am.  ed.  by  Bump,  389;  Evant  v.  Bicknell,  6 
Yes.  174,  184;  Lord  Orantiawn  v.  Jokntton,  3  Id.  170;  £ku^  India  Co.  v. 
Jkmaid^  9  Id.  275;  FUUng  v.  ArmUagt,  12  Id.  78;  Pember  v.  Mathers,  1  Bro. 
a  a  62;  WkUworfh  v.  Oaugain,  Cr.  &  Ph.  325;  Garrow  v.  Davis,  15  How. 
272;  Tkompmm  v.  Sanders,  6  J.  J.  Marsh.  93;  Oreen  v.  Tanner,  8  Met 
411;  MiOer  v.  FoOieon,  1  Harp.  Eq.  145;  S.  a,  14  Am.  Dec  712.  Where 
•very  allegation  of  fmod  ofaarged  in  the  bill  is  met  and  denied  by  the 
answer,  and  no  effort  is  made  by  the  complainant  to  sustain  the  charge 
of  fraud,  the  defendant  is  entitied  to  the  full  benefit  of  the  answer,  so  far  as 
it  is  responsive  to  the  bill:  StMUfiM  v.  MeBaven,  5  Smed.  &  M.  130;  S.  C, 
43  Am.  Dec  502;  Atten  v.  Cole,  29  N.  J.  Eq.  286;  S.  C,  59  Am.  Dec.  416. 
An  answer  denying  frand  is,  if  unreplied  to,  conclusive  evidence  of  the  non- 
existence of  fraud,  unless  there  are  statem^ts  in  the  answer  inconsistent 
with  the  denial:  Ctmningltam  v.  Freeborn,  3  Paige,  557.  But  the  testimony 
of  one  witness,  when  supported  by  strong  corroborating  circumstanoea,  it 
aufBoient  to  counteract  a  poaitive  denial  in  the  answer:  McCormiek  v.  Malin, 
6  Blaokf  .  509.  So,  too,  when  the  denial  is  only  according  to  the  recollection 
and  belief  of  the  defendant.  But  if  a  defendant  in  equity  files  a  verified 
answer,  evidence  may  be  received  to  impair  the  force  of  his  answer  by  show- 
ing that  he  is  unworthy  of  belief:  MUler  v.  FolUson,  1  Harp.  Eq.  145;  S.  C, 
14Am.Dec712. 

OomanJOfiTB  or  Lioal  FBAUD.^Actual  fraud  or  fraud  in  fact  is,  as  we 
have  aaan,  a  Uct  to  be  proved  by  evidence,  like  any  other  fact.  But  there  is 
r  kind  of  fraud,  oalled  constructive  or  legal  fraud,  which  is  inferred  by 
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the  court  withoat  requiring  any  evidence  of  fraadalent  intent  In  ffu^t,  the 
ooort  in  many  oaaes  is  bound  to  conclnsively  presume  fraud  against  evidenoe 
tending  to  show  that  no  actual  fraudulent  intent  existed.  In  such  oases, 
rules  as  to  the  sufficiency  of  proof  do  not  apply.  The  mere  existence  of  the 
facts  compeb  the  court  to  draw  the  inference  of  fraud  without  any  evidenoe. 


WHEiLT  V.  Owens. 

[15  Texas.  241.] 

Lmuanci  of  CsBTincATB  voB  Lakds  to  Hubs  of  Original  Grahteb 
cannot  affect  the  rights  of  a  party  having  a  beneficial  interest  therein. 
The  heirs  in  such  case  will  hold  the  land  in  ti-ust  for  the  party  entitled. 

OoNJUOAL  Pabtnebship  DIFFERS  FROM  CONVENTIONAL  in  these  respects: 
the  only  object  of  the  latter  is  gain,  while  the  acquisition  of  profits  is 
but  an  incident  to  the  former.  In  the  cooventional,  the  gains  of  the 
partners  are  in  proportion  to  their  respective  shares  of  stock  and  ser\'ioe8; 
in  the  conjugal,  the  division  is  equal;  in  an  ordinaiy  partnership  the 
continued  absence  of  a  partner  defeats  his  claim  to  a  share  of  the  profits, 
but  the  mere  absence  of  the  wife  does  not  forfeit  her  share  of  the  matri* 
monial  gains. 

WoB  DOES  NOT  Losx  HEB  BiOHT  IN  COMMUNITY  Propebtt  by  Separation 
from  h^  husband  by  mutual  consent,  or  by  separation  caused  by  his 
cruel  treatment  of  her,  or  where  she  is  ejected  from  her  home  without 
just  cause. 

Wifb  Who  Willfully  Dbssbts  hbb  Husband  and  Ltves  in  Adultkby 
with  another  up  to  the  time  of  her  husband's  death  thereby  forfeits  her 
share  of  the  ganancial  property,  and  loses  her  claim  to  a  community 
interest  in  the  headright  subsequently  issued  to  the  heirs  of  her  husband. 

Wivb  dobs  not  Fobm  Pabt  of  Family  after  she  has  repudiated  and  scan- 
dalized it  by  desertion,  and  by  living  in  open  and  shameless  adultery 
with  another. 

Whkrb  Family  Consists  of  Fatheb  and  Child  at  the  time  of  the  former's 
death,  the  child,  being  a  resident  of  Texas,  iis  under  its  constitution,  enti- 
tled to  such  lands  as  were  due  to  the  father  at  the  time  of  his  death. 

Ebbob  from  Williamson.  The  suit  was  brought  by  Wheat 
and  wife  against  Owen  and  wife  to  recover  one  half  of  the  head- 
right  of  Sherwood  J.  Dover.  In  1833  Dover,  then  a  widower 
with  one  child — ^the  female  defendant  in  this  suit — married  the 
female  plaintiff  in  Kentucky  and  emigrated  to  Texas.  In  1835 
his  wife  abandoned  him  and  lived  in  open  adultery  with  one 
Martin  until  1838,  when  she  married  the  plaintiff  Wheat.  In 
consequence  of  his  wife's  conduct,  Dover  placed  his  little 
daughter  in  the  care  of  Jonathan  Burleson,  by  whom  she  was 
brought  up,  and  at  whose  house  she  was  married  to  the  defend- 
ant Owen  in  1851.    Dover  joined  the  army  of  Texas  in  1835, 
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and  was  killed  in  November  of  that  year  near  San  Antonio.  In 
1838,  on  the  application  of  Jonathan  Burleson,  guardian  of  the 
heirs  of  Sherwood  J.  Dover,  a  certificate  issued  for  a  league 
and  labor,  which  was  located  and  patented  on  the  land  in  con- 
troversy.   Other  facts  are  stated  in  the  opinion. 

J.  Pisk^  for  the  plaintiffs  in  error. 

Claibome  and  (/Conner,  for  the  defendants  in  error. 

By  Court,  Hemphill,  C.  J.  The  claim  of  Mrs.  Wheat  is 
founded  upon  the  supposition  that  the  marriage  between  her 
and  Dover  not  being  legally  dissolved  before  his  death,  she  is 
entitled  to  a  community  share  of  the  headright  lands  granted  to 
the  heirs  of  Dover,  he  being  regarded  as  i^e  head  of  a  family; 
and  we  may  observe  here  that  the  fagt  of  the  certificate  being 
issued  to  the  heirs  of  Dover  cannot  affect  her  rights,  for  if  she  be 
entitled,  they  would  hold  in  trust  for  her  to  the  extent  of  her 
interest.  The  question  is,  whether  by  the  willful  abandonment 
of  her  husband,  and  living  in  adultery  with  another,  she  forfeited 
her  share  of  the  ganancial  property  acquired  during  matrimony. 
In  examining  this  subject,  we  derive  but  little  aid  from  general 
rules  in  relation  to  partnerships.  The  conjugal  partnership, 
though  agreeing  in  some,  differs  in  many  essential  particulars 
from  the  conventional.  The  only  object  of  the  latter  is  gain. 
The  former  has  higher  and  more  important  purposes,  essential 
in  fact  to  the  wel&re  and  even  the  very  existence  of  society;  the 
acquisition  of  profits  being  but  an  incident  to  the  union :  Febrero 
Novissimo,  tom.  1,  p.  106.  In  the  conventional,  there  is  equality 
between  the  partners,  and  their  gains  are  in  proportion  to  their 
respective  shares  of  stock  and  services.  But  not  so  in  the  con- 
jugal. The  division  is  equal,  although  one  may  have  brought  in 
the  greater  part,  if  not  all  of  the  property  from  which  the  profits 
are  derived,  or  may  have  contributed  all  his  skill,  industry,  and 
eerrioee  unaided  by  the  other,  and  perhaps  embarrassed  by  his 
or  her  idle  or  wasteful  habits:  Id. 

Continued  absence  would  defeat  a  claim,  in  an  ordinary  part- 
nership, to  a  share  of  the  profits,  but  the  absence  merely  of  the 
wife  wiU  not  forfeit  her  share  of  the  matrimonial  gains.  This 
doctrine  is  iUustrated  and  enforced  in  the  case  of  Calebs  Widow 
T.  His  Exeouian,  7  Mart. ,  N.  S.,  41  [18  Am.  Dec.  241].  The  hus- 
band, in  this  case,  resided  some  ten  or  a  dozen  years  in  Louisi- 
ana; the  wife,  though  never  removing  from  New  York,  was  held, 
on  his  death,  to  be  entitled  to  one  half  of  the  property  acquired 
in  Louisiana.    Where  the  wife  has  never  cohabited  with  th« 
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husband,  or  where  they  live  separately  under  a  lairful  decree  of 
dispensation,  the  oommonitj  of  property  does  not  exist: 
Biscriche,  Bienes  Ghwianciales;  Febrero  Norissimo,  torn.  1,  p. 
Ill,  114. 

It  appears,  then,  that  although  the  design  of  partnerships  in 
acquests  and  gains  during  matrimony  was  that  impartial  justice 
might  be  done  to  the  parties — ^that  one  should  not  be  despoiled 
to  the  aggrandizement  of  the  other — and  although  it  be  gener- 
ally trde  that  both  parties  contribute  to  the  acquisitions,  yet  a 
partner  who  does  not  contribute  either  means  or  labor,  and  who 
may  even  liye  apart  from  the  other,  is  entitled,  on  the  dissolu- 
tion of  the  marriage,  to  a  share  of  the  gains.  The  separation, 
then,  of  Mrs.  Wheat  from  her  husband,  had  it  been  by  mutual 
consent,  would  not  have  affected  her  right  in  the  communiiy 
property,  although  this  may  have  been  derived  solely  from  the 
efforts  of  the  husband;  nor  would  she  have  lost  her  right  had  she 
been  forced  by  cruel  treatment  to  the  separation,  or  been  ejected 
from  her  home  without  just  cause,  on  the  general  principle 
that,  as  between  parties,  the  misconduct  of  the  one  that  is  cul- 
pable should  not  operate  to  the  prejudice  of  the  innocent:  Es- 
criche,  Bienes  Ghmanciales;  Febrero,  tom.  1,  p.  114. 

But  in  this  case  na  blame  can  attach  to  the  husband.  The 
abandonment  by  the  wife  was  her  voluntary  act,  in  flagrant  dis- 
regard of  the  obligations  of  fiie  matrimonial  union  and  her  du- 
ties as  a  wife,  and  it  becomes  a  question  whether  her  willful 
desertion  alone,  without  regard  to  her  subsequent  misconduct, 
should  not  deprive  her  of  any  share  in  the  gains  subsequently 
acquired  by  her  husband.  If  it  be  true,  and  the  proposition 
is  stated  by  the  commentators  as  indisputable,  that  a  wife,  if 
forced  to  separation  by  the  cruelties  of  her  husband,  will  not 
forfeit  her  share  in  the  gains  subsequently  acquired  by  him,  the 
converse  of  the  proposition,  there  being  no  principle  of  law  to 
the  contrary,  must  be  admitted,  viz.,  that  such  right  will  be 
forfeited  by  her  willful  abandonment  of  her  husband,  in  viola- 
tion of  her  conjugal  duties  and  relations.  The  effect  produced 
by  willful  abandonment  upon  the  rights  of  the  wife  is  not  very 
distinctly  stated  in  the  laws  or  authors  to  which  we  have  been 
referred,  or  which  have  been  consulted;  but  it  is  believed  that 
the  wife,  by  such  misconduct,  must  forfeit  her  right  in  the  com- 
munity, at  least  in  the  gains  subsequently  acquired,  and  that 
such  is  a  necessary  consequence  of  the  general  rule  that  the  in« 
nocent  party  shall  not  suffer  for  the  fault  of  the  guilty. 

Escriche,  in  his   dictionary,  under  the  head  of  ''Harried 
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Woman  **  (muger  caaada),  states  that  she  is  under  obligation  to 
cohabit  with  her  hosbaod^  and  to  follow  him  to  the  place  of  his 
domicile,  bat  declares  that  if  she  should  abandon  her  home,  it 
would  be  useless  to  invoke  the  public  authorities  to  compel  her 
to  return,  and  that  the  husband  has  no  other  means  of  forcing 
her  return  except  that  of  refusing  her  alimony  and  a  participa- 
tion in  the  matrimonial  gains.  This  would  imply  that,  by  aban- 
donment alone,  if  persisted  in,  the  wife  would  incur  a  forfeit- 
ure. And  under  the  head  of  **  Divorce,"  the  same  author  lays 
down  the  general  rule  that  the  innocent  party  would  continue 
to  share  in  the  gains  subsequently  acquired  by  the  other,  though 
the  guilty  oould  claim  no  such  correlative  right  in  the  gains  of 
the  other. 

It  appears,  then,  that  the  willful  desertion  by  Mrs.  Wheat  of 
her  husband  would  have  alone  been  sufficient  cause  to  debar 
her  of  any  right  in  property  subsequently  acquired  by  him. 
Whether  she  might  not,  under  such  circumstances,  be  entitled 
to  alimony  from  her  husband  is  another  question.  Escriche  in- 
fers from  the  cedulas  of  the  twenty-second  of  March,  1787,  and 
eighteenth  of  March,  1804,  that  after  divorce  the  husband  must 
allow  alimony  to  the  wife,  provided  her  necessities  require  it, 
although  her  conductmay  have  given  occasion  for  the  divorce: 
Verb.  Alimentos. 

But  there  is  a  stronger  objection  to  the  right  of  Mrs.  Wheat 
than  mere  desertion  of  her  husband  and  her  home.  She  subse- 
quently lived  in  open  and  flagrant  adultery  with  another.  The 
penal  consequences  of  adultery  were,  under  the  andent  laws, 
of  much  severity,  but  have  been  ameliorated  by  the  later  legis- 
lation in  Spain.  It  was  anciently  punished  with  death,  with 
public  whipping:  L.  16,  tit.  17,  pt.  7.  And  by  some  law,  the 
parties  guilty  were  subjected  to  the  disposition  and  vengeance 
of  the  husband:  L.  1,  tit  7,  lib.  4,  Euero  Beal;  L.  1,  tit.  28, 
lib.  12,  Nov.  Becop.;  L.  5,  tit.  28,  lib.  12,  Nov.  Becop.;  L.  4, 
same  title  and  book.  These  punishments  have  fallen  into  dis- 
use, and  the  husband  now  who  commits  adultery  is  subject  only 
to  banishment  or  fine,  and  the  wife  to  seclusion  in  a  monastery 
for  a  shorter  or  longer  period,  according  to  circumstances: 
Escsriche,  verb.  Nutentied.  One  of  the  consequences  of  adul- 
tery by  the  wife  seems  always  to  have  been  the  loss  of  her  share 
of  the  ganancial  property:  Escriche,  Bienes  Gananciales;  L.  15, 
tit.  17,  pt.  7;  EebreroNovissimo,  tom.l,p.  Ill;  L.  11,  tit.  4,  lib. 
10,  N.  B.  This,  however,  she  might  regain  if  her  husband  wat 
leconeiled  to  her  within  two  years;  but  if  he  did  not  forgive 
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her,  or  if  he  died  before  the  hipse  of  two  years,  then  she  was 
confined  to  the  monastery  for  life:  L.  15,  tit.  17,  pt.  7. 

There  are  many  exceptions  under  which  the  wife  would  be 
exempt  from  the  punishment  imposed  by  the  laws.  These 
will  be  found  enumerated,  and  the  whole  subject  fully  treated, 
by  Escriche,  under  the  head  of  "Adulterio:"  L.  4,  7,  tit.  17, 
pt.  7;  L.  8,  same  title  and  book;  L.  tit.  7,  lib.  4,  Fuero  Beal; 
L.  4,  tit.  28,  lib.  12,  Not.  Becop.  But  there  is  none  which 
would  apply  in  the  case  of  the  plaintiff,  or  save  her  from  the 
loss  of  property  inflicted  by  the  law.  The  exceptions  are  gen- 
erally where  some  fault  was  to  be  attributed  to  the  husband,  or 
where  he  showed  a  disposition  to  forgive  the  offense,  or  where 
the  droumstances  were  such  as  made  the  act  of  the  woman 
virtually  one  of  innocence.  No  such  circumstances  appear  in 
this  case;  and  under  a  fair  construction  of  the  laws  in  force 
during  the  existence  of  the  marriage,  the  plidntiff  would  not 
have  been  entitled  to  share  in  this  headright  as  a  part  of  the 
community  property. 

In  JrfMtrong  t.  Sleeber,  8  La.  Ann.  718,  in  which  the  vnfe 
claimed  her  marital  fourth,  which  was  given  her  by  law,  where 
she  is  left  by  the  death  of  her  husband  in  necessitous  drcum- 
stanoes,  it  was  held  that,  having  abandoned  her  husband  for 
several  years  to  live  in  concubinage  with  another,  she  was  not 
entitled  to  come  within  the  benefit  of  the  provision. 

Besides,  at  the  death  of  Dover,  Mrs.  Wheat  could  not  be 
said,  with  propriety,  to  form  a  part  of  a  family  which  she  had 
repudiated  and  scandalized  by  desertion,  and  by  living  in  open 
and  shameless  adultery  with  another.  Her  presence  was  not 
necessary  to  constitute  a  family.  This  might  consist  of  father 
and  child,  and  the  family  was  so  constituted  at  the  death  of 
Dover.  His  child  being  an  orphan,  and  a  resident  of  Texas, 
was,  under  the  constitution,  entitled  to  such  lands  as  wete  due 
to  Dover  at  the  time  of  his  death. 

Judgment  affirmed. 

GoMmmiTT  Pbopkbtt,  Riobis  or  Spousbs  nit  See  Wrigki  v.  ^cq^i, 
60  Am.  Deo.  200^  note  205;  Diaam  y.  Diaum,  23  Id.  478;  Lahbe*$  ffeir*  v. 
Abai,  22  Id.  151;  Hein  t/BaOh  v.  Poiiael,  19  Id.  185;  Saul  t.  HUCrediton, 
16  Id.  212;  Bryan  v.  Moore,  13  Id.  347;  Mwrpky  y.  Mwrphv,  12  Id.  475. 

Tbb  noNOiPAL  OASS  IB  oiTBD  IN  CarroU  y.  Comott,  20  Tex.  742,  to  the 
foinl  that  a  wife  by  liviog  in  adnlteiy  with  another  man  forfeits  her  rig^t  to 
hw  ■hare  in  tlie  oommanitj  ptupertj. 
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GOFFEB  V.  SiLYAN. 

[16  Tbzah,  864.] 

PsBfloir  MAT  Apronrs  Attobmkt  with  Capacitt  *'to  bs  Sukd,"  or  to  b« 
■crved  with  prooeas  in  his  place  and  stead,  and  service  of  process  on  snch 
attorney  will  have  the  same  effect  as  serrice  npon  the  prinoipaL 

MsRS  Want  or  Ckbtaintt  in  Rbtubn  ok  Exbcution  dobs  not  Atfeot 
riTLB  of  a  purchaser  holding  under  a  sheriff's  deed  which  contains  a 
particular  description  of  the  land  sold.  All  that  such  purchaser  is  bound 
to  show  is  a  valid  judgment,  execution,  and  sheriff's  deed;  and  though 
the  entry  of  the  levy  and  return  appearing  upon  the  execution  may  be 
defective,  this  is  but  an  irregularity  of  the  officer,  which  will  not  defeat 
the  title  of  a  purchaser  who  is  without  fault. 

AmuLL  from  (3aldwell.  The  suit  was  brought  to  recover 
oertain  lots  in  the  town  of  Lockhart,  which  had  been  sold  by 
the  sheriff  under  an  execution  from  a  justice's  court  against  the 
appellee,  and  bought  by  the  appellant  and  others  under  whom 
he  claimed.  The  power  of  attorney  from  Silvan,  referred  to  in 
the  opinion,  read  thus:  '*  From  me  and  in  my  name  to  sell  and 
convey,  rent,  or  lease  all  real  estate  belonging  to  me  in  aforesaid 
county,  which  will  appear  by  the  records  of  said  county,  also  to 
me  and  be  sued,  plead  and  be  impleaded,  collect  debts,  pay 
demands,  and  receipt  for  the  same,  hereby  ratifying  whatever  my 
said  attorney  shall  lawfully  do  in  the  premises.'*  The  amended 
return  on  the  execution  referred  to  in  the  opinion  was  as  follows: 
"  Satisfied  the  within  by  selling,  as  the  law  requires,  the  within 
town  property  in  Lockhart,  upon  the  seventh  day  of  January, 
1861,  lots  Nos.  8  and  4,  in  block  No.  13,  for  twenty-five  dollars; 
lots  Nos.  4,  6,  and  6,  in  block  No.  8,  for  fifteen  dollars,  to  W. 
B.  Ooffee;  lots  Nos.  1,  5,  and  6,  in  block  No.  28,  for  seventy-six 
dollars,  to  Pres.  Maulding  and  W.  B.  Coffee.  O.  H  Steiner, 
sheriff."  The  deed  recited  a  levy  on  the  lots,  describiug  them 
particularly,  and  stating  that  they  were  the  same  levied  on  by 
Tirtue  of  tiie  execution  recited,  on  the  day  of  the  date  of  the 
levy  indorsed,  and  that  they  were  duly  advertised.  Other- facta 
•re  stated  in  the  opinion. 

BamQUm  and  Walion,  for  the  appellant 
F.  W.  Chandler^  for  the  appellee. 

By  Court,  Whbblxb,  J.  The  questions  presented  by  the  teo« 
ord  which  require  notice  are:  1.  Whether  the  service  upon  the 
ftitomey  was  authorized,  and  therefore  sufficient  to  give  the 
oonrt  jurisdiction;  2.  Whether  the  titie  of  the  purchaser  at 
fha  abcnnff 'ssale  is  void,  by  reason  of  the  want  of  certainty  in  the 
eatriea  and  return  upon  tiie  execution. 
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'Whether  the  eerrioe  upon  the  attorney  was  authorized  and 
oUigatoiy  npon  his  principal  depends  upon  the  question 
whether  it  is  competent  for  a  party  to  constitate  an  attorney 
with  the  capacity  '*  to  be  sued''  or  to  be  served  with  process  in 
his  place  and  stc»d.  And  we  think  it  is.  If  one  can  authorize 
another  to  accept  service,  or  even  to  waive  process  and  appear 
and  confess  judgment  for  him,  it  is  not  perceived  why  he  may 
not  equally  authorize  him  to  be  served  with  process;  or  substi- 
tute him,  in  his  stead,  *'  to  be  sued"  as  weU  as  to  sue.  The 
jurisdiction  of  the  court,  having  attached  by  the  service  of  pro- 
cess upon  the  attorney  of  the  defendant,  could  not  be  defeated 
by  his  refusing  afterwards  to  act  under  his  power  of  attorney. 

Upon  the  remaining  question,  as  to  the  effect  upon  the  title 
of  the  purchaser,  of  the  want  of  certainty  in  the  entry  of  the 
levy  and  return  upon  the  execution,  there  is  a  diversity  of  de- 
cisions in  the  several  states,  occasioned,  doubtless^  mainly  by 
the  difference  in  their  statutory  provisions  and  regulations  upon 
the  subject  In  the  case  of  Howard  v.  Narih,  6  Tex.  290  [51 
Am.  Dec.  769],  the  decisions  of  several  of  the  states  upon  this 
subject  were  examined;  and  the  conclusion  was  adopted  that 
the  title  of  a  purchaser  at  a  sheriff's  sale  is  not  affected  by  irregu- 
larities of  the  officer  committed  in  making  the  sale,  where  such 
irregularities  have  taken  place,  without  the  concurrence  or  par- 
ticipation of  the  purchaser.  It  was  laid  down  as  the  settled 
rule,  upon  the  authority  of  adjudged  cases  under  statutes  sim- 
ilar to  our  own,  that  even  a  defective  notice  or  want  of  publica- 
tion of  the  sale  of  property  under  execution  vnll  not  vitiate  the 
title  of  the  purchaser.  It  viras  observed  that  Uie  statute  does 
not  direct  in  what  manner  the  return  of  the  officer  shall  be 
made,  or  what  facta  shall  be  stated  in  it;  and  that  the  levy  cour 
stitutes  but  a  portion  of  the  return,  and  need  not  be  separately 
signed  by  the  officer:  Id.  306,  307. 

In  practice  in  this  state,  the  entry  of  the  levy  upon  the  execu- 
tion is  a  mere  memorandum  made  by  the  officer,  often  with  very 
litUe  care,  merely  to  show  the  fact  of  a  levy.  It  ought  undoubt- 
edly to  contain  sufficient  certainty  of  description  to  show  on 
what  the  levy  was  made;  and  in  some  cases  this  might  be  indis- 
pensable; as  where  the  sheriff's  deed  cannot  be  produced  or 
proved,  or  vras  not  duly  executed,  as  in  the  case  of  MUler  v. 
Atessander^  18  Tex.  497,  or  is  otherwise  defective.  In  such  a 
case,  the  entry  of  the  levy  might  be  the  only  evidence  tp  identify 
the  property,  and  might  therefore  be  essential  to  support  the 
title  of  the  purduuMT.    Bat  where  the  sheriff's  deed  is  produced, 
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duly  exeootedy  containing  a  sufficient  description  of  the  prop^ 
ertj,  it  is  otherwise.  And  if  a  defective  notice  or  adyertise- 
ment  of  the  sale  of  properly  will  not  invalidate  the  title  of  the 
purchaser  holding  under  a  deed  from  the  sheriff  duly  executed, 
surely  it  would  seem  that  an  insufficient  entry  of  the  levy  upon 
the  execution  ought  not  to  have  that  effect;  for  persons  pro- 
posing to  purchase  look  to  the  advertisement  of  the  sale,  not  to 
Che  entries  upon  the  execution,  which,  in  fact,  may  not  be  com- 
pleted until  the  return  of  the  execution  after  the  sale,  and  may 
be  amended  afterwards,  and  the  amendment  will  then  relate 
back  to  protect  a  purchaser:  Brandon  v.  Snows^  2  Stew.  255.  A 
sheriff,  it  has  been  held,  may  be  permitted  by  order  of  court  to 
make  a  return  upon  an  execution,  or  to  amend  it  according  to 
the  truth  of  the  case,  at  any  time  after  the  return-day;  and 
where  no  return  has  been  made,  parol  evidence  is  admissible  to 
show  that  such  writ  was  levied:  BuUiU's  Eaifrs  v.  WinsUms^  1 
ICnnf .  269.  So  it  has  been  held  it  is  not  necessary,  in  a  return 
to  an  execution  by  which  lands  have  been  sold,  particularly  to 
describe  the  land  sold;  the  identity  of  the  property  may  be 
shown  by  parol:  Jackson  v.  Walker ^  4  Wend.  462;  MaUheuu^ 
Lessee  v.  T^ompion,  8  Ohio,  272;  and  that  a  sale  under  execu* 
tkm  to  a  bonajlde  purchaser  cannot  be  defeated  on  the  ground 
that  no  levy  was  made  until  after  the  return-day:  Jackson  v. 
BoseveU,  18  Johns.  97.  Where  there  is  a  sheriff's  deed  contain- 
ing a  sufficiently  specific  description  of  the  land,  there  can  be  no 
neoessiiy  to  resort  to  parol  or  other  evidence  for  the  purpose  of 
identity.  The  deed  shows  what  land  v^as  sold,  and  to  that  the 
purchaser  looks  as  the  evidence  of  his  purchase.  And  when  it 
is  considered  how  very  important  a  matter  the  entry  of  the  levy 
upon  the  execution  really  is,  in  a  practical  point  of  view,  com- 
pared with  the  advertisement  and  other  matters,  the  omission 
of  which  has  been  held  not  to  affect  the  tiUe  of  a  purchaser, 
President  etc.  of  Ifaiches  v.  Minor ^  10  Smed.  &  M.  246;  Jones  v. 
Phmien^  Bank^  8  Humph.  76,  it  is  impossible  to  assign  any  good 
reason  why  an  insufficient  return  in  this  respect  should  be  held 
more  fiital  in  its  effect  upon  the  title  than  such  other  irregulari- 
ties or  omissions  of  dufy  by  the  officer  in  charge  of  the  execu- 
tion. He  may  not  make  his  entry  of  the  levy  until  after  the  sale, 
or  he  may  even  omit  to  make  a  return  upon  the  execution,  but 
the  puxehaser  should  not  be  held  responsible  for  his  omissions 
of  duty.  They  should  not  be  held  to  retroact  upon  the  sale  so 
as  to  deleat  the  title  of  the  purchaser,  who  is  vrithout  fault  on 
his  part     So  to  hold,  as  was  said  by  the  supreme  court  of  Een< 
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tacky  in  Seid  y.  Jleadey,  9  Dana,  326,  **  wonld  be  to  establish 
a  doctrine  that  wonld  expose  titfes  derived  under  execution  to 
an  uncertainty  and  insecurity  that  would  drive  from  the  arena 
of  bidders  all  prudent  and  cautious  persons,  diminish  competi- 
tion in  bidding,  and  tend  to  produce  a  sacrifice  to  the  injury  of 
debtor  and  creditor."  As  was  said  by  this  court  in  the  case  of 
Howard  v.  North,  5  Tex.  290  [51  Am.  Dec.  769],  **  sound  policy 
requires  that  property  under  a  forced  alienation  should  bring  a 
&ir  price;  this  will  be  best  promoted  by  protecting  the  rights 
of  the  purchaser  from  being  vitiated  by  the  irregular  acts  of  an 
officer,  or  from  his  being  subjected  to  the  peril  of  sustaining,  at 
perhaps  a  distant  period,  their  legality  by  perishable  parol  evi- 
dence:'' Id.;  and  see  SmuU  v.  MickUy,  1  Bawle,  95,  97. 

Several  decisions  of  the  supreme  court  of  Tennessee  have  been 
dted  by  counsel  for  the  appellee,  in  which  the  sale  has  been 
held  not  to  pass  the  title  to  the  purchaser,  by  reason  of  the  un- 
certainty of  the  levy.  But  these  decisions  appear  to  have  had 
their  origin  in  the  constructions  placed  by  the  court  of  that  state 
upon  their  statutes  prescribing  the  duties  of  8heri£Es  upon  exe- 
ention  sales:  Pound  v.  Pidlen'8  Lessee,  3  Yerg.  338,  339,  340. 
And  yet  their  courts,  influenced  no  doubt  by  a  consideration  of 
the  ruinous  consequences  which  would  flow,  not  only  to  bona  fide 
porohasers,  but  to  judgment  debtors,  by  an  opposite  course,  ap- 
pear to  have  gone  very  far  to  countervail  the  effect  of  the  con-  ' 
•tmction  placed  upon  their  statutes,  by  holding  levies  which 
give  a  very  imperfect,  if  indeed  anything  like  a  sufficient,  descrip- 
tion of  the  land,  sufficiently  certain  to  uphold  the  title  of  the 
purchaser.  Thus  in  Parker  v.  Stoan,  1  Humph.  80  [34  Am.  Dec. 
619],  where  the  levy  was  on  **  seventy  acres  of  land  belonging 
to  John  Doaky  on  the  waters  of  Stone's  river,"  the  description 
was  held  sufficiently  certain.  The  court  said:  ''  The  title  does 
not  rest  upon  the  description  in  the  levy,  but  the  deed  follows 
and  defines  its  locality  with  sufficient  precision.  All  that  is 
necessary  in  the  levy  is  some  general  description  that  will,  by 
reasonable  intendment,  connect  it  with  the  sale  and  deed,  so 
that  a  tract  of  land  different  from  that  levied  on  may  not  be  sold 
and  conveyed:"  Id.  84.  And  in  a  later  case,  Broum  v.  Dickson, 
2  Id.  896,  897  [87  Am.  Dec.  660],  referring  to  this,  the  court 
said  it  was  impossible  there  could  be  any  uncertainty  in  this 
levy,  unless  by  accident  there  should  be  two  tracts  of  land 
belonging  to  the  same  person,  and  similarly  situated  in  other 
fespeots.  Other  cases  might  be  dted  where  titles  were  upheld 
i^on  levies  even  less  certain  than  that  in  Parker  y.  Stoan,  supra: 
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Vance^s  Hevn  t.  Jfe-Miiry,  8  Terg.  171,  172, 177  [24  Am.  Dec. 
653].  Applying  the  principles  and  the  reasoning  of  that  decis- 
ion to  the  present  case,  it  would  be  difficult  to  hold  the  title  of 
the  purchaser  Toid  by  reason  of  the  uncertainty  in  the  le^y.  It 
n^ght  be  said,  as  in  Brown  v.  Dickson^  supra,  with  some  degree 
of  plausibilitj,  at  least,  that  the  le^y  in  tiiis  case  could  only  be 
rendered  uncertain  by  the  accidental  circumstance  of  there  being 
other  lots  belonging  to  the  same  persoti  in  the  same  place.  The 
"town  of  Lockhart''  would  seem  about  as  descriptive  as  the 
site  of  the  properly  as  ''  the  waters  of  Stone's  river."  And,  as 
was  said  of  the  case  of  Parker  v.  Swan,  1  Humph.  80  [84  Am. 
Dec.  619],  the  title  does  not  rest  upon  the  description  in  the 
levy,  but  not  only  in  the  deed,  but  also  the  return  of  the  sale 
upon  the  execution  describes  the  lots  specifically,  and  with  all 
requisite  certainty,  by  their  numbers  and  blocks.  But  we  are 
of  opinion  that  the  title  of  the  purchaser  holding  under  a  sher- 
iff's deed  not  only  does  not  rest  upon  the  entry  of  the  levy  or 
the  return  upon  the  execution,  but  that  under  our  statute  it  is 
not  affected  by  any  mere  want  of  certainty  in  the  return  of  the 
officer.  All  the  purchaser  was  bound  to  show  was  a  valid  judg- 
ment, execution,  and  sheriff's  deed:  Den  ex  dem.  McEntire  v. 
Durham,  7  Ired.  L.  151  [45  Am.  Dec.  512] ;  Hopkins  v.  De  Orofen- 
reid,  2  Bay,  441.  And  though  the  entry  of  the  levy  and  retun* 
appearing  upon  the  execution  may  have  been  defective,  it  is  but 
an  irregularity  of  the  officer,  which  vrill  not  defeat  the  title  of  a 
purchaser  who  is  without  fault.  We  are  of  opinion,  therefore, 
that  the  oourt  erred  in  adjudging  the  titie  void. 

There  were  allegations  in  the  petition  of  gross  inadequacy  of 
price  and  fraud,  of  which  there  was  no  evidence.  But  it  may 
be  that  the  plaintiff  was  prevented  from  introducing  evidence 
in  support  of  these  allegations  by  the  opinion  of  the  court  in 
his  favor  upon  the  other  questions  we  have  considered.  The 
judgment  vrill  therefore  be  reversed,  and  the  cause  remanded  to 
afford  the  plaintiff  the  opportunity  to  make  out  a  case,  if  he  can, 
upon  the  ground  of  fraud,  which  will  warrant  the  setting  aside 
of  the  defendant's  title. 

Beversed  and  remanded. 

Dubois  cm  iBBBOVLABrms  nr  SHzamr's  Bbtubv  will  hot  Vitiati 
the  title  of  the  purohaMr  at  a  jadioial  lale.  He  has  only  to  show  a  valid 
iadgment,  levy,  and  deed:  See  PhiUip§  v.  Coffee,  63  Am.  Dec  357,  note  361, 
where  other  eases  are  collected;  Segmn  v.  Maverick,  24  Tex.  532;  Riddle  v. 
Biuh,  27  Id.  677;  Owtn  v.  City  nfNamuota,  44  Id.  522;  CavcauMigh  v.  Ptter- 
WIS  47  Id.  205;  FUeh  v.  B<^^er,  51  Id.  846,  all  dting  the  principal  i 
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JoNsa  V.  JoNBs's  Heib& 

116  Tbzai,  401.] 

fjrwatmn  Bmoovemeu  aoazkst  Avollabt  Admutistbatob  ih  AKomn 
8i!An  givw  no  right  of  aofcioii  against  the  administrator  or  heirs  of  the 
same  estate  in  Texas;  and  it  makes  no  differenoe  that  the  intestate  was, 
when  the  snit  was  oommenoed.a  resident  of,  and  served  with  prooess  in, 
■Qflh  other  state.  The  efibct  of  the  personal  service  upon  the  intestats 
died  with  the  person,  and  the  Judgment  snhseqnently  rendered  against 
tlio  administrator  has  no  other  or  greater  effeot  than  if  it  had  been  reoor- 
ered  in  a  snit  originally  institoted  against  him. 

Ebbob  from  Fajette.  The  stdt  was  brought  by  the  plaintiil 
in  error  against  tiie  defendants  in  error  on  a  judgment  recoTf- 
ered  in  the  state  of  IhCssouri  The  action  in  which  the  judg- 
ment was  rendered  was  eommenoed  against  the  defendants'  an- 
cestor while  he  was  resident  in  USssouri,  and  the  defendant 
was  there  served  with  process,  ^e  afterwards  remoTcd  to 
Texas,  where  he  died.  After  his  death  the  suit  in  Missouri 
was  rerived  against  an  adnunistrator  appointed  in  that  state» 
against  whom  the  judgment  now  in  suit  was  rendered. 

F.  W.  Chandler,  for  the  plaintiff  in.  error. 

Webb  and  Harcowri,  tar  the  defendants  in  error. 

By  Court,  Whbblbb  J.  The  principal  question  presented  by 
the  record  is  whether  an  action  will  lie  against  the  heirs  and 
distributees  of  the  estate  of  one  who  resided  here  at  the  time  of 
his  death,  and  whose  estate  was  administered  here,  upon  a 
judgment  recoTcred  abroad  against  a  foreign  ancillary  adminis- 
trator of  the  same  estate. 

Judge  Story,  in  his  Conflict  of  Laws,  lays  it  down  that 
*' where  administrations  are  granted  to  different  persons  in 
dilEsrent  states,  they  are  so  far  deemed  independent  of  each 
other  that  a  judgment  obtained  against  one  will  furnish  no 
right  of  action  against  the  other,  to  affect  assets  received  by  the 
latter  in  virtue  of  his  own  administration.  For  in  contemplation 
of  law  there  is  no  privity  between  him  and  the  other  adminis- 
trator:" Story's  Confl.  L.,  3d  ed.,  sec.  522.  In  Lightfool  v. 
Bicldey,  2  Bawle,  431,  the  supreme  court  of  Penni^lvania  de- 
cided that  debt  vrill  not  lie  against  an  administrator  there  on  a 
judgment  against  a  foreign  administrator  of  the  same  intestate. 
Chief  Justice  Gibson  said:  ''Did  an  administrator  represent 
the  person  of  the  intestate  vrithout  qualification  or  restriction, 
the  plaintiff's  argument  would  be  incontrovertible.  But  it  is 
dear  that  his  commission  extends  only  to  assets  of  which  the 
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Qidinaiy  had  jariadiotion;  and  it  oonstitatea  him  a  zepreaentatiTe 
of  the  inteatate  no  f nrUier  than  as  regards  the  administration  of 
those  partionlar  assets.  His  power  is  but  co-extensiTe  with  that 
of  him  from  whom  it  is  derived,  and  it  is  consequently  incom- 
petent, directly  or  indirectly,  to  affect  assets  which  belong  to 
another  jurisdiction:''  Id.  486.  This  principle  the  court  main- 
tains upon  authority  and  reason,  and  concludes  that  there  are 
in8ni>erable  objections  to  the  action  not  only  in  theoxy,  but  also 
as  regards  oonTanienoe,  justice,  and  sound  polity.  ^'A  confes- 
sion of  judgment,''  it  is  said,  *'  is  an  admission  of  assets,  which 
creates  no  liabiliiy  to  the  other  creditors,  or  persons  entitled  to 
distribution;  and  personal  liabiliiy,  eyen  to  the  plaintiff,  may  be 
obriated  by  restraining  the  judgment  to  assets  quando  aooiderant. 
What,  then,  ia  to  prersnt  collusion?  On  the  principle  of  the 
argument,  eyen  naked  admissions  of  the  foreign  administrator 
would  be  competent  to  bind  the  assets  here.  To  guard  against 
this,  the  law  necessarily  limits  the  power  of  an  administrator  to 
assets,  for  the  administration  of  which  he  and  his  sureties  are 
responsible:"  Id.  487.  The  argument  of  the  court  in  this  case 
seems  to  us  unanswerable  upon  principle;  and  we  are  aware  of 
no  authozity  to  the  contrary.  Indeed,  it  is  evident  a  contrary 
doctrine  might  be  productive  of  great  abuse  and  wrong  in  prac- 
tice, and  cannot  be  maintained  upon  principle.  We  therefore 
conclude  that  the  judgment  recovered  against  the  ancillary  ad- 
ministrator in  Missouri  gave  no  right  of  action  against  the  admin- 
istrator, or  the  heirs  in  this  state,  and  consequently  that  judg- 
ment was  rightly  given  for  the  defendants. 

It  is  not  perceived  that  it  makes  any  difference  that  serrice  was 
obtained  upon  the  intestate  in  his  life-time,  inasmuch  as  the  suit 
was  not  prosecuted  to  judgment  against  him,  but  the  judgment 
was  recovered  after  his  death,  against  an  ancillary  administrator 
appointed  in  that  state,  who  represented  the  intestate  only  as  to 
the  assets  within  the  jurisdiction  where  the  appointment  was 
conferred.  The  effect  of  the  personal  service  upon  the  intestate 
died  with  the  person;  and  the  judgment  recovered  against  the 
administrator  had  no  other  or  greater  effect  than  if  it  had  been 
recovered  in  a  suit  originally  instituted  against  him. 

We  are  of  opinion  that  there  is  no  error  in  the  judgment,  and 
it  ia  affirmed. 

Judgment  affirmed* 


JvnoiiaT  ni  Om  Scats  AOAimr  Amixnsnukxoa  sppointed  in 
tMUMi  U  Mteosd  a«ynst  tU  «rtste  by  aotim  In  the  hitler  stet*: /iM^  V. 
U%,0Oikm.DM.400^ 
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Thm  nmrairAL OAn  n  citsd  in  OherrpY,  Spdghi^  28  Tax.  516,  to  the  point 
that  a  Judgment  against  an  adminietrator  cannot,  without  alleging  that  fnnde 
that  were  in  Us  hands  have  oome  to  the  hands  of  the  defendant,  be  made  the 
foondation  of  a  suit  against  the  admimstrator  in  Tezaa. 


Thompson  v.  Mitnoeb. 

[15  Texas,  m.  j 

Mazm  Gatbat  Emptob  Apflus  to  Sals  bt  Administbatobi  and  mere 
defect  of  title  cannot  arail  the  porohaser,  either  as  a  defense  to  an  aotioo 
for  the  pnrohase  money,  or  as  a  grooDd  for  rescinding  the  contract. 

AramifiTBATOB  18  NOT,  IK  Gbnsbal,  Bound  TO  D18CLO8B  DmoiB,  within  his 
knoirledge,  in  the  title  to  the  property  of  the  estate;  and  his  mere  silenee 
ia  leepeot  to  the  title,  although  he  may  have  known  it  to  be  defeotiTe, 
does  not  amount  to  a  fraud  which  will  vitiate  the  ssle. 

FtBADiB  MUST  Statb  Faots  OF  HIS  Gasb  BT  AvKBMENT  DiBBOT  and  poeitive^ 
and  not  leave  them  to  be  deduoed  by  argument  and  inference. 

AmrwxB  should  bb  so  Cibtain  and  SPBcmo  »  its  Avbbmbhts  that,  if 
admitted,  the  court  may  be  aUe  to  give  Judgment  upon  it. 

br  AonoiB  fob  Pubohasb  Monbt,  Administbatob  oakkot  bb  Hblb 
Pbbsonallt  liable  to  answer  in  damages  for  misreprseentatfans  made  by 
him  as  to  the  property  of  the  estate  sold  by  him. 

AtnuL  from  Caldwell.    The  facts  are  stated  in  the  opiiiioiL 

Irdand  and  Caruihera,  for  the  appellant. 

Jfunper,  for  the  appellee. 

By  Gonrt,  Whxbueb^  J.  The  onlj  question  presented  bj  the 
leoord  is  as  to  the  propriety  of  the  roling  of  the  court  upon  the 
sufficiency  of  the  answer. 

The  grounds  on  which  the  defendant  rested  his  title  to  relief 
were  failure  of  title,  fraud  in  the  plaintiff^  and  the  eviction  of 
the  defendant  from  a  part  of  the  land  purchased.  The  fraud 
was  alleged  to  consist  in  selling  lands  as  property  of  the 
estate  to  which  the  plaintiff  knew  he  could  not  make  a  Talid 
title,  and  in  &lse  representations  respecting  the  situation  and 
localiiy  of  the  land.  And  the  question  is,  whether  these  grounds 
are  sufficient,  as  set  forth  in  the  answer,  to  entitle  the  defend* 
ant  to  the  relief  sought. 

The  ground  on  which  it  has  been  held  in  the  courts  of  South 
Oarolina,  and  perhaps  in  some  other  courts,  that  the  yendee 
may  resist  the  payment  of  the  purchase  money  before  evictioD, 
is  tihat  the  covenant  of  seisin  is  broken  by  the  want  of  title  in 
the  seller;  and  damages  for  this  L/each  are  allowed  as  a  dis- 
count.   An  outstanding  paramount  title  is  oonsidered  per  $e  a 
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breach  of  the  'wamatj  of  the  Beller^aiid  as  co-effective  with 
eviction:  Van  Lew  y.  Parr^  2  Rich.  Eq.  348,  354.  But  in  an  ad- 
ministrator's sale  there  is  no  warranty,  express  or  implied. 
The  administrator  sells  only  saoh  title  as  the  estate  had.  The 
maxim  caveat  emptor  applies;  and  mere  defect  of  title  cannot 
avail  the  purchaser,  either  as  a  defense  to  an  action  for  the 
purchase  money,  or  as  a  ground  for  rescinding  the  contract: 
Lynch  v.  Baxter,  4  Tex.  431  [51  Am.  Dec.  735];  Hart  Dig.,  art. 
1176.  If  the  defense  in  this  case  can  be  maintained,  it  must  be 
on  the  ground  of  the  alleged  fraud  and  eviction. 

The  answer  contains  no  averment  of  any  misrepresentation  in 
respect  to  the  title.  The  alleged  misrepresentation  was  in  ref- 
erence to  the  localiiy  of  the  land.  If  there  was  any  sufficient 
averment  of  fraud  in  xeepect  to  the  title,  it  is  to  be  found  in  the 
allegation  that  the  defendant  m^e  the  sale  knowing  the  title  to 
be  defective.  Whether  this  would  amount  to  a  &aud  in  a  per- 
k^n  contraoting  in  his  own  right,  it  is  not  necessary  to  deter- 
mine. The  maxim  caveat  emptor  is  in  general  a  sufficient 
answer  to  mere  silence  in  regard  to  defects  open  to  observation. 
The  alleged  paramount  outstanding  titles,  exhibited  by  the 
answer,  appear  to  have  been  duly  recorded,  and.  therefore,  in 
addition  to  the  application  of  the  maxim  caveat  emptor,  the 
defendant  was  chsogeable  with  constructive  notice  of  the  supe- 
rior title.  This,  however,  would  not  relieve  the  plaintiff  from 
the  conseqnenoes  of  having  misrepresented  or  concealed  any 
material  fiict.  Ohanoellor  Kent  lays  it  down  as  the  general 
rule,  that  "  each  party  is  bound  in  every  case  to  communicate  to 
the  other  his  knowledge  of  material  &cts,  provided  he  knows 
the  other  to  be  ignorant  of  them,  and  they  be  not  open  and' 
naked,  or  equally  within  the  reach  of  his  observation : "  2  Kent's^ 
Com.,  4th  ed.,  482.  But  this  doctrine  is  thought  by  Judge 
Story^to  require  qualification,  by  limiting  it  to  cases  where  one 
party  is  under  some  obligation  to  communicate  the  facts,  or 
where  there  is  a  peculiar  known  relation,  trust,  or  confidence 
between  them,  which  authorijEes  the  other  party  to  act  upon  the 
presumption  that  there  is  no  concealment  of  any  material  fact: 
1  StoiT's  Eq.  Jur.,  sec.  208.  The  true  definition  of  undue  con* 
eealment,  it  is  said,  which  amounts  to  a  &aud  in  the  sense  of  a 
eonrt  of  equiiy,  and  for  which  it  will  grant  relief,  is  the  non- 
disclosure of  those  facts  and  circumstances  which  one  party  is 
under  some  legal  or  equitable  obligation  to  communicate,  and 
which  the  other  party  has  a  right,  not  merely  inforo  conacientim, 
hat  juris  et  dejure,  to  know:  Id.,  sec.  207.    But  if  the  doctrine 
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•8  fl^Ated  by  Ohanoellor  Kent  be-applied  to  the  anawer  in  this 
ease,  ita  ayerments  do  not  bring  it  mthin  the  role  reqoiring  the 
difldoanre  of  material  facts,  there  being  no  allegation  that  the 
facts  in  respect  to  the  title  were  not  known  to  the  defendant. 
And  here  the  role  is  applicable  that  every  pleading  is  to  be 
taken  most  strongly  against  the  pleader.  Bnt  whateyer  may  be 
the  general  role,  we  are  of  opinion  that  in  the  sale  of  the  property 
of  estates,  the  administrator  is  not,  in  general,  bound  to  make 
known  defects  of  title  within  his  knowledge;  and  that  his  mere 
silence  in  respect  to  the  title,  thoogh  he  may  haye  known  it  to 
be  defectiye,  will  not  amount  to  a  fraud,  yitiating  the  sale.  *  We 
are  of  opinion,  therefore,  that  the  facta  alleged  do  not  amount 
to  fraud  in  respect  to  the  title. 

^e  original  answer  was  manifestly  insufficient  in  its  all^[a- 
tions  of  fraud  respecting  the  localityof  the  land.  It  did  not 
state  in  what  particular  the  map,  said  to  haye  been  exhibited, 
was  &lse  and  fraudulent;  that  it  was  in  the  representations 
reqpecting  the  lines  of  the  suryey;  or  that  the  lines  of  the  survey 
of  the  tract  of  land  conveyed  to  the  defendant  did  not  in  fact 
nm  as  delineated  on  the  idleged  fraudulent  map,.or  as  described 
in  the  conveyance.  The  allegation  is,  that  the  defendant  was 
evicted  from  the  land  described  as  fronting  on  the  river.  But 
it  does  not  therefore  follow  that  the  lines  of  the  survey  were 
not  truly  representad,  or  that  they  did  not  embrace  the  land 
from  which  the  party  was  so  evicted.  The  particulars  in  which 
the  falsity  of  the  map  consisted  are  not  averred,  but  are  left  to 
Inference.  And  it  is  an  elementary  principle  that  the  pleader 
anist  state  the  facts  of  his  case  by  averment  direct  and  positive, 
and  not  leave  them  to  be  deduced  by  argument  and  inference. 
The  eviction  is  alleged  to  have  been  from  a  part  only  of  the  land 
conveyed;  andan  abatement  of  the  price  pro  Umto  is  asked.  It 
is  all^fed  to  be  the  most  valuable  portion  of  the  tract,  but  wbaX 
is  its  positive  or  relative  value  is  not  alleged.  The  answer 
ought  to  be  so  certain  and  specific  in  its  averments  as  that,  if  ad- 
mitted, the  court  could  give  judgment  upon  it.  In  this  respect 
it  is  manifestly  defective;  it  contains  no  averment  by  which  the 
court  can  be  informed  for  what  amount  to  give  judgment.  This 
objection  was  specially  pointed  out  by  the  exceptions.  But 
instead  of  amending  the  answer  in  this  particular,  the  defendant, 
in  his  amended  answer,  appears  to  have  abandoned  that  part  of 
hia  defense  which  related  to  the  alleged  fraudulent  representa- 
tions respecting  the  locality  of  the  land,  and  his  eviction  there- 
fromi  and  to  have  relied  on  the  sole  ground  of  fraud  in  making 
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ttid  mle,  knowing  the  title  to  be  defeotiye.  And  this,  as  we 
hare  seen,  was  not  a  sufficient  ground  for  avoiding  the  oon- 
tiaot. 

In  the  Tiew  we  have  taken  of  the  case,  it  does  not  become 
neoeesaiy  to  determine  what  woold  have  been  the  effect  of  the 
legal  eriction  of  the  defendant  from  a  part  of  the  land,  or  of  an 
offer  on  his  part  to  restore  the  possession  of  the  residue.  It  is 
certain  that,  as  the  plaintiff  was  not  a  party  to  the  arbitration, 
which,  it  is  aTexred,  resulted  in  the  eviction,  the  judgment 
thereupon  did  not  bind  him;  and  the  plaintiff  must  have 
averred  and  proved  the  facts  which  authorized  the  judgment. 
But  it  will  suffice  to  dispose  of  the  case,  that  the  answer  does 
not  contain  averments  of  matters  of  &ct  constituting  a  defense, 
with  the  requisite  legal  certainty,  or  set  forth  the  facts  sought  to 
be  pleaded  with  such  certainty  as  to  require  the  court  to  deter- 
joine  upon  their  legal  effect  or  sufficiency,  if  well  pleaded. 

Whatever  may  be  the  personal  liability  of  the  plaintiff  for  an 
faijuxy  sustained  by  the  defendant,  in  consequence  of  misrepre- 
ienti^ons  made  by  the  former,  the  latter  cannot  hold  him  to 
answer  in  damages  on  account  of  such  personal  liability  in  this 
action.  The  demai  ds  are  not  in  the  same  zight,  and  cannot  be 
litigated  in  the  same  action. 

Weare  of  opinion  that  the  court  did  not  err  in  lidjndging  the 
answer  insufficient;  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


MAzmGAVBAvBiiROBAPFLiiSToFiKmAnSAim  SteOwm  v.filaMer, 
tt  Am.  Dm.  74Sb  note  747,  where  oUmt  CMes  Me  ooIlMtsd. 


DaNOT   V.  SKBI0KLINO& 

(If  TBAl^MT.] 

wm*  BB  PsvumD  to  havx  amr  BsomnviD  in  hli 
cflfea^  where  the  reoordi  of  the  probate  oonrt^  whioh  appear  to  have 
been  very  Imperfectly  kept,  ahow  that^  after  an  order  mm  made  for  hii 
removal  and  another  person  waa  i^pointed  in  hia  stead,  he  still  oon* 
tinned  to  administer  npon  the  estate  with  the  sanction  of  tiie  ooort 
FOMHASsa  or  PaopnaT  at  Salb  bt  Admikdtbatob,  whose  authority 
was,  at  the  time  of  the  sale,  recognised  by  the  oonrt,  and  was  not  theii« 
and  has  not  sfaioe  been,  questioned  in  any  direct  proceeding  having  that 
object  in  view,  is  not  bound,  at  any  length  of  time  thereafter,  when  his 
tlUe  is  bfOQght  in  question  in  a  collateral  action,  toahow  that  the  admin- 
r  waa  dnly  and  legally  appdnted  and  qualified  to  act  as  snob  ia 
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Ihhocoqit  Pobobasbr  at  ABMiHisnuTos's  Sals  is  not  Bmfonbiblii  tob 
Ebbobs,  ixT^pilarities,  and  omissions  of  the  officers  introsted  with  the 
keeping  of  the  records  of  prooeedings  in  prohate  conrts. 

l£i>0B8  ABB  Bound  bt  Lawful  Acts  of  thxib  Gua&dians;  and  where  a 
goardian  accepts  the  proceeds  of  an  administrator's  sale,  fairly  made  for 
fall  value  and  approved  by  the  probate  court,  and  neither  he  nor  his  ward 
take  any  proceedings  to  revise  or  reverse  the  judgment  of  the  courts 
they  cannot,  in  a  collateral  action,  question  the  validity  of  the  sale  oc 
the  title  of  the  purchaser  in  good  faith. 

Appeal  from  Fayette.    The  opinion  states  the  oaseu 

Webb  and  Edroauri,  for  the  appellant. 

J.  (y Connor  and  B.  Shropshire^  for  the  appellees. 

By  Oonrty  Wexkleb,  J.  It  appears  that  the  mdow  of  John 
Webster,  having  obtained  letters  of  administration  on  the  estate 
of  her  deceased  husband,  resigned  in  favor  of  Beeoe,  who  was 
thereupon  appointed  in  her  stead,  and  gave  bond  as  adminis- 
trator in  1840.  Beeoe,  howeyer,  it  seems,  did  not  proceed  in 
the  matter  of  the  administration;  and  in  1843,  npon  the  peti- 
tion of  the  widow,  representing  that  she  had  reason  to  bdieyti 
that  Beeoe  was  killed  or  taken  prisoner  by  the  Mexicans,  or  was 
ant  of  the  limits  of  Qie  republic,  and  that  he  had  £uled  ta 
discharge  his  duties  as  administrator,  there  was  an  order  of  th^ 
probate  court  for  his  removal,  and  the  reappointment  of  the 
widow  to  administer  the  estate.  It  does  not  appear,  however, 
that  Mrs.  Webster  took  any  action  in  the  matter;  and  about  a 
year  afterwards  there  was  an  order  of  the  probate  court,  by 
which  it  appears  that  Beeoe  had  delivered  up  to  Mrs.  Webster, 
"the  present  administratrix,''  all  the  property  and  effects  of  the 
estate  which  had  come  into  his  hands.  Nothing  further  ap- 
pears touching  the  administration  until  more  than  two  years 
thereafter,  in  September,  1846,  when  there  appears  the  entry 
of  an  order  that  Beece  be  notified  to  make  a  full  settlement  of 
his  administration.  Shortly  thereafter,  in  January,  1847,  he 
was  represented  in  court  by  an  attorney,  and  the  further  action 
of  the  court  in  the  matter  was  postponed.  In  November,  1848, 
he  appeared  in  court  in  person,  exhibited  a  statement  of  his 
account  as  administrator,  and  petitioned  the  court  for  a  settle- 
ment. Action  upon  this  petition  was  postponed;  and  it  does 
not  appear  what  disposition,  if  any,  was  finally  made  of  it.  In 
January  thereafter  (1849),  Beece  petitioned  the  probate  court, 
as  administrator  of  the  estate,  for  the  sale  of  properly,  which 
was  ordered  accordingly,  and  from  this  time  forward,  for  8ev« 
eral  years*  the  record  presents  him  as  having  been  engaged  ii 
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the  admimstration  of  the  estate,  making  statemeitts  of  his 
aooounts,  obtaining  orders  for  the  sale  of  properly,  and  pro- 
ceeding to  administer  and  settle  the  estate  imder  the  aathoriiy 
and  sanction  of  the  probate  court.  The  order  of  sale  of  the 
negro  in  question,  and  the  return  and  confirmation  of  the  sale 
by  the  probate  court,  were  in  the  early  part  of  January,  1849. 

So  much  of  what  the  record  of  the  probate  court  presents  of 
the  histoxy  of  the  administration  is  stated  as  showing  what,  in- 
deed, is  yery  evident,  that  from  the  time  of  the  order  for  the 
xemoval  of  Beece,  for  several  years,  and  until  1848  or  1849,  the 
record  of  the  proceedings  of  the  probate  court  was  yery  loosely 
and  carelessly  kept.  It  does  not  contain  any  consistent  or  con- 
nected history  of  the  proceedings.  It  does  not  appear  what,  or 
indeed  that  any,  decisiye  final  action  was  ever  taken  upon  the 
order  of  the  court,  for  the  removal  of  Beece  and  the  reappoint- 
ment of  Mrs.  Webster.  It  does  not  appear  that  she  gave  bond, 
or,  in  fact,  entered  upon  the  administration;  and  yet  the  next 
order  that  appears,  a  year  after  her  appointment,  speaks  of  her 
as  '*  the  present  administratrix."  It  seems  evident,  therefore, 
that  the  record  cannot  be  relied  on  as  presenting  a  full  history 
of  all  that  was  done  in  the  matter  of  the  administration;  if, 
indeed,  the  proceedings  of  the  court  were  conducted  with  any 
degree  of  r^p[ilariiy  or  proprieiy.  And  we  must  suppose  that 
the  court  did  act  properly,  rather  than  that  the  clerk  did  lus 
duty  u^  preserving  a  histoxy  of  its  proceedings.  For  it  is  a 
matter  of  fact,  of  which  the  records  brought  to  this  court  a£Ebrd 
ample  evidence,  that  the  proceedings  of  the  probate  courts  in 
many,  if  not  in  most,  instances  are  vexy  defectively  and  imper- 
fectly preserved  and  shown  by  the  records  of  those  courts^ 

The  most  probable  supposition  is,  that  when  Beece  returned 
bis  absence  was  satisfactorily  explained;  and  that  the  order  for 
bis  removal  was  revoked,  or  that  he  was  afterwards  reinstated 
in  the  administration;  and  owing  to  the  careless  manner  in 
which  the  records  were  kept,  that  no  record  of  the  action  of  the 
coart  in  the  matter  was  made  or  preserved.  The  record  show- 
ing the  order  for  his  removal,  we  cannot  suppose  the  court  was 
Ignorant  of  it;  or  that  he  would  have  been  permitted  to  pro- 
oaed  in  the  administration,  either  by  the  court  or  the  parties  in 
interest,  if  he  had  not  been  properly  reinstated  in  his  o£Soe. 
That  such  was  the  fact  there  can  be  but  littie  doubt,  and  we 
think  we  might  be  warranted  in  so  presuming  in  favor  of  the 
■nbeequent  action  and  repeated  solemn  judgments  of  the  court, 
^fbma  bsonght  in  question  collaterally,  in  a  proceeding  to  which 
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the  adminirtmtor  is  not  a  party.  In  Tawrwrni  ▼•  Munffer,  9 
Tex.  800,  where  there  had  been  an  order  for  the  remoTal  of  an 
exeontor,  and  the  appointment  of  another  in  his  place,  and  the 
oonrt  snbeeqaently  receiyed  and  allowed  hia  account  as  exec- 
utor, we  held  that  it  might  be  presumed  that  the  order  for  his 
remoTal  had  been  revoked,  or  that  he  had  been  reinstated  in  his 
o£Sce;  and  see  Thompson  y.  Iblmie^  2  Pet.  157;  McPhenon  ▼. 
Cunliff,  11  Serg.  &  B.  429.  It  would  not  be  going  farther  to 
indulge  a  like  presumption  in  the  present  case,  when  the  au- 
thority of  the  administrator  is  thus  collaterally  brought  in 
question  for  the  purpose  of  invalidating  the  title  of  a  hofna  fide 
purchaser,  in  a  proceeding  in  which  the  administrator,  who 
might  have  had  it  in  his  power,  had  his  authoriiy  been  ques- 
tioned in  proper  time,  cannot  be  called  in  to  show  his  authoriiy 
to  act  in  the  premises.  It  would  be  extremely  unreasonable  and 
unjust  to  hold  the  purohaserof  property,  at  a  sale  by  anadminis- 
trator,  whose  authoriiy  at  the  time  was  recognized  by  the  court, 
and  was  not  and  has  not  been  questioned  in  any  direct  proceeding 
having  that  object  in  tiew,  bound  at  any  length  of  time  thereafter, 
when  his  title  is  brought  in  question  in  a  collateral  action,  to 
show  that  the  administrator  was  duly  and  legally  appointed  and 
qualified  to  act  as  such  in  the  particular  instance.  And  it  would 
be  equally  unreasonable  and  unjust  to  hold  the  innocent  pur- 
chaser responsible  for  the  errors,  irregularities,  and  omissions 
of  the  officers  intrusted  with  the  keeping  of  the  records  of  pro- 
ceedings in  the  probate  courts,  especially  when  it  is  matter  of 
judicial  and  common  notoriety,  that  they  have  so  illy  and  im- 
perfectly performed  that  duty  in  perhaps  the  great  majority  of 
cases.  Some  sanctity  should  be  given  to  judicial  proceedings; 
some  time  limited  beyond  which  they  should  not  be  questioned 
for  the  mere  errors  and  irregularities  of  subordinate  officers; 
and  some  protection  a£Ebrded  to  those  who  purchase  at  sales  by 
judicial  process:  Vwrhees  v.  Bank  of  Uniied  States,  10  Pet.  448; 
Grignan  v.  Jator,  2  How.  819;  Lynch  v.  Baxter,  4  Tex.  481 
[51  Am.  Dec.  786]. 

It  appears  that  Mrs.  Webster  died,  and  administration  was 
granted  upon  her  estate  also.  The  property  in  question  was 
treated  in  both  administrations  as  community  property.  The 
sale  appears  to  have  been  made  of  it  as  such  by  the  concurrent 
action  of  both  administrators.  The  order  of  sale  was  regularly 
made  upon  the  petition  of  the  administrator,  and  a  return 
thereof  was  made  and  confirmed  by  the  court.  The  purchase 
of  the  property  by  the  defendant  appears  to  have  been  fairly 
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made  ni  its  fall  value.  There  is  no  pretense  of  anj  frand  or 
want  of  faimesa  in  the  sale,  and  the  proceeds,  after  defraying 
expenses  and  oharges,  -were  paid  oyer  bj  the  administrator  to 
the  gaardian  of  the  present  plaintiff,  who  receipted  for  the 
money,  in  his  capacity  as  gaardian,  to  Beeoe,  as  administrator. 
Beeoe,  therefore,  was  not  only  recognised  by  the  court,  but  alsf 
by  the  gaardian  of  the  plidntiff,  as  rightfully  administrator. 
Eren  if  his  authority  could  be  collaterally  drawn  in  question 
by  anyone,  on  account  of  the  apparent  irregularities  in  the  pro- 
ceedings of  the  probate  court  anterior  to  the  order  of  sale  and 
sale  in  this  case,  it  cannot  be  by  the  present  plaintiff,  after  hay- 
ing been  thus  recogniaed  by  the  act  of  her  gnardian  in  receiving 
and  receipting  for  the  proceeds  of  the  sale,  with  a  knowledge 
of  the  character  in  which  he  was  acting  and  of  the  sale,  as 
appears  by  his  receipt.  ICnors  must  be  bound  by  the  lawful 
acts  of  their  guardians,  or  there  would  be  no  security  for  those 
who  have  to  deal  with  them  in  the  settlement  of  estates. 

In  Orqf  y.  Chroff,  14  Serg.  &  B.  184,  the  supreme  court  of 
Pennsylyania  said:  "There  is  no  principle  better  setUed  than 
that  the  judgment  or  decree  of  a  court  of  competent  jurisdiction 
cannot  be  questioned  in  a  collateral  suit.  *  *  *  Topaythese 
debts  on  the  petition  of  Thomas  Wenrich,  the  court  ordered  a 
aale  of  the  lands  of  the  testator,  which  sale  has  been  confirmed 
by  the  orphans'  court.  This  decree  remaining  unreversed  and 
unmppealed  from,  the  district  court  were  asked  by  the  parties  to 
the  decree  to  review  the  proceedings.  To  permit  this  would 
render  uncertain  the  most  solemn  acts  of  a  court  of  justice,  if 
at  any  time  they  would  be  liable  to  an  investigation  by  parol 
teatimony  in  a  collateral  suit.  When  aggrieved,  the  parties 
should  appeal  or  reverse  the  proceedings,  and  in  this  case  it  is 
no  answer  to  say  that  they  w^re  ruinous,  and  that  the  guardians 
would  not  act  If  the  guardians  neglect  or  refuse  to  do  their 
doty,  it  is  a  matter  between  them  and  their  wards,  with  which 
we  have  nothing  to  do  in  this  suit." 

In  the  case  of  BUmni  v.  2>arrao^,Ib.  n.,  the  question  was  as  to 
the  8affieien<7  of  a  plea  to  a  bill  in  equity  to  compel  a  guardian 
to  aooount  The  plea  stated  that  after  the  death  of  Darrach, 
Hie  gnardian,  of  whose  accounts  the  bill  sought  a  settlement,  his 
executors  filed  in  the  orphans'  court  his  account  as  guardian; 
that  one  of  the  then  guardians  of  the  minor  in  whose  right  the 
suit  was  now  brought  by  her  husband  appeared  before  the 
aoditOCT  to  whom  the  aeoount  had  been  referred  by  the  orphans' 


Digitized  by  VjOOQIC 


184  Danct  v.  Stricklinqe.  [Teza^ 

oourt,  examined  the  account  filed  by  the  executors  of  the  de- 
ceased gnardian,  altered  some  of  the  items,  charged  interest  on 
moneys  in  the  hands  of  the  guardian  belonging  to  his  ward;  and 
that  tike  account  thus  examined  and  altered  was  reported  by  the 
auditors  to  the  orphans'  court,  and  by  a  decree  of  that  court  was 
allowed  and  confirmed,  which  decree  remained  unappealed  from 
and  unreversed  on  error.  Mr.  Justice  Washington  said:  ''  The 
single  question  arising  upon  the  above  facts  [stated  more  at  length 
in  his  opinion]  is  whether  the  account  of  the  guardianship  of 
James  Darrach,  which  by  the  decree  of  the  orphans'  court  was 
allowed  and  confirmed,*  is  conclusive  or  not,  so  as  to  be  a  bar 
in  the  discovery  and  relief  sought  to  be  enforced  by  this  will. 
The  general  principles  of  law  in  respect  to  the  conclusiveness  of 
the  judgments  and  decrees  of  the  domestic  tribunals  of  the 
country  arc'Well  settled  and  perfectly  intelligible.  A  judgment 
or  decree  of  a  court  of  competent  jurisdiction,  directly  upon 
the  point,  is  conclusive  between  the  same  parties  and  their 
privies  upon  the  same  matter  coming  directly  in  question  in 
another  court  of  concurrent  jurisdiction.  This  rule  is  founded 
upon  considerations  as  well  of  abstract  justice  as  of  public 
policy,  which  forbid  the  litigation  of  any  matter  which  has  been 
once  fairly  determined  by  proper  and  competent  authority  be- 
tween the  same  parties,  or  those  standing  in  the  relation  of  privies 
to  them.  *  *  *  And  so  extensive  and  universal  is  this  prin- 
ciple that  it  includes  the  judgment  or  determination  of  tribunals 
ba^g  competent  authority  to  decide  whether  they  be  of  record 
ornof  The  judge  proceeds  to  apply  these  principles  to  the  case, 
and.  concludes:  ''  It  is  probable  that  in  this  case  the  plaintiff,  in 
right  of  his  wife,  might  be  permitted  in  the  orphans'  court  to  show 
cause  against  the  decree  of  that  court  rendered  during  her  infanqr, 
by  showing  specific  errors  in  the  account;  or  that  the  subject 
might  be  re-examined  in  the  supreme  court  by  appeal  or  writ  of 
error.  As  to  this  matter,  however,  it  would  not  become  me  to 
give  an  opinion.  But  it  is  clear  to  my  mind,  beyond  all  ques^ 
tion,  that  the  correctness  of  the  decree  of  the  orplums'  court  can- 
not be  examined  into  by  this  court,  which  can  only  claim  to  exer- 
cise a  concurrent  jurisdiction  to  compel  guardians  to  settle  their 
accounts,  where  tiiey  have  not  done  so,  before  some  other  com- 
petent forum."  The  same  principle  has  been  enunciated  by  the 
oft-repeated  decisions  of  this  court:  Ihliver  v.  SubbeU,  6  Tex. 
166,  and  cases  cited;  Poor  v.  Boyce,  12  Id.  440;  Houford  v. 
BenneU,  18  Id.  309. 
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It  appewB  hy  the  record  in  this  case  that  the  gnaxdian  was 
eognizant  of  the  proceedings  in  the  probate  conrt  by  the  ad- 
ministrator. By  accepting  the  proceeds  of  the  sale,  he  became 
a  party  or  privy  to  the  proceeding.  By  his  affirmatiTe  action, 
he  gaye  it  his  assent  and  acquiescence.  He  has  not,  nor  have 
the  plaintiflfs,  institated  proceedings  to  revise  or  reverse  the 
judgment  of  the  probate  court  It  remains  the  judgment  of 
that  court,  unappealed  from  and  unreversed,  and  cannot  now 
be  questioned  by  the  plaintiffs,  who  were  thus  privy  to  it,  in 
this  ooUateral  action. 

It  is  not  pretended  that  any  fraud  or  deception  was  practiced 
upon  the  guardian,  or  that,  if  he  was  uninformed  as  to  the 
rights  of  his  virard,  it  vms  in  consequence  of  any  fault  of  the 
defendant  As  a  bona  fide  purchaser,  under  the  judgment  of  a 
oourt  of  competent  jurisdiction,  without  fraud  or  verong,  he 
cannot  be  affected  by  matters  outside  of  the  record  and  judg- 
ment of  the  probate  court,  of  which  he  had  not  notice.  And 
we  think  it  free  from  doubt  that  by  his  purchase,  the  confirma* 
tion  of  the  sale  by  the  probate  court,  and  the  acceptance  of  the 
proceeds  of  the  sale  by  the  guardian  of  the  then  minor,  the 
wife  in  whose  right  the  plaintiffs  sue,  he  acquired  a  good  title 
to  the  property  as  against  the  plaintiffs.  The  judgment  is 
therefore  erroneous,  and  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Reversed  and  remanded. 

MnroE  n  Bouiid  st  Lawtul  Aots  or  ma  Guabdiah:  R^fim  v.  Jtoaqr,  4S 
The.  186^  dtmg  the  prindpAl  cam.  A  receipt  by  the  werd,  after  coming  cf 
tfe,  of  the  valne  of  his  property  eold  by  his  guardian  is  an  affirmance  of  the 
Mle,  and  coostitntes  a  Talid  and  binding  contract  if  he  received  the  money 
with  foil  knowledge  of  his  rights:  SctiU  v.  Fneland^  45  Am.  Dec  810. 

All  Rbasonabls  Pbesumftiohs  asm  Indulosd  ik  Favob  or  JnaiSDionoii 
of  prohate  coorts:  See  Worthy  v.  Johnmm,  52  Am.  Dec  399,  note  407.  Their 
decisions  on  matters  within  their  Jurisdiction  are  conclosive  nntQ  rerersedt 
Merria  v.  Banrig,  57  Id.  869;  BaUey  v.  DUwarth,  48  Id.  700|  Palmer  v. 
OaUey,  47  Id.  41;  Boaeh  y.  Martin,  27  Id.  746;  Van  Dyh$Y.  Johm^  12 Id. 
76;  BmrdeU  r.  SiUbee,  15  Tex.  615»  citing  the  principal  case. 

JUDOlfEMIS  OF  PbOBATB  CoUBTS  CANNOT  BB  COLLATERALLY  ATTACKED 

for  etrofs  or  defects:  Tueher  v.  JSTorrw,  58  Am.  Dec  488,  note  503,  where 
ottiercMea  are  collected;  Merrill  v.  ffarrU,  57  Id.  359,  note  364.  Mere  irregn- 
kriftiee  in  prohate  proceedings  do  not  invalidate  them,  if  the  court  acquired 
Imriadictiont  OiddinffSY.  SteeU,  28  Tez.  750,  citing  the  principal  case.  Where 
the  chaimctsr  of  one  acting  as  administrator  has  been  recognised  by  the  pro- 
bata court,  his  anthority  cannot  be  called  in  question  collaterally,  for  the 
pnipoie  of  invalidating  his  lawful  acts  done  in  doe  course  of  admxnistraticnt 
fMniMii  T.  J^iyior,  16  Id.  417,  dting  the  principal  c 
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I  ABB  IbIMJLOBD  IB  FaT0B  ov  Pbobatb  Pboobbdibos,  6spe- 
flially  where  tiiej  am  anoiait:  Baier  y.  Ooe,  20  Tex.  487,  dting  the  prindpel 
eaee.  Therei^poiBlBieBtof  en  e<imlnielimtor  will  be  pfeeumedt  for  the  poipoee 
of  enitynfiig  a  aale  made  1^  him:  Cfwfyord  y.  Lave^  49  Id.  738,  citing  the  priii- 
eipdoMe. 

TfeB  7BIB0IPAL  OAflB  IB  APTBOTBD  in  iSSoft  Y.  McAtHiter,  18  Tex.  99.  And 
inJfodbY.  £nB;46Id.S50^itisnid  thslitwoold  be  going  farther  then 
the  pfeoeding  oieai,  naming  the  prinoipal  eaee,  among  othen,  to  liold  thal^ 
withont  diQfwingany  otder  eYldenoing  tiieexiiteneeof  an  adminiatraitioo  dn^ 
falgl«i7ean»HwuatiUaYalid  ■nbdaUng  adminiatration. 
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PIT  rmtmmr,  MI.] 
ID  AoBMT  Who  Kio^ynAns  Salb  of  laroziiunira  iaqgoiam  n 
Nomm  10  FmanttAL  of  ihe  hat  that  the  third  pcnon  had  w^  Uowm  to 
buy  or  hold  tho  U^on  for  tho  porpoM  for  which  th^  varo  bougjit^ 
whoro  the  agenoj  it  genenJ,  aod  the  agent  airamee  to  eell  to  snoh 


hnraiPAL  Who  'Slltoum  Illioal  Sals  of  IvroxiOATiiro  LiQUOBa  bt 
AoxHT,  faj  oompletiiig  the  nle,  and  ckimiog  the  benefit  of  it,  tekee  it 
with  nil  ite  iAoidoiti  of  illfgdity  and  notioe  of  that  fMi. 

TmMXE  CAmiOT  BbOOTXR   SnrULAXBD   PbIC*    of    IxTOXIOAXOIG    LiQITOBa 

■old  in  Vttmoiit,  where  any  portion  of  tUe  oontraot  of  aale  ia  tranaaoted 
within  tha*  atate;  hat  if  he  doea  nothicg  to  forward  the  illegal  oontraot 
within  the  atate,  he  may  reoover,  notwithstanding  he  may  know  of  the 
nilgai  porpoae  to  which  the  article  ia  to  be  pat 
RAmnn  wiUi  bb  Appbofbxatbd  to  Lboal  DsMAVisaa  between  thaftaad 
an  illegnl  debt,  whaie  neither  party  directa  or  makea  any  apeeifio  ap> 
plicntion  of  the  paymenta  bef  oie  aait 

BooK-AOOooBT.  Dtow,  the  soliciting  agent  in  Yennont  of  the 
plaantiffy  who  mui  a  wholesale  liquor  dealer  in  New  York,  ob- 
tuned  and  forwarded  to  the  plaintiff  three  orders  from  the 
defendant  for  liquors.  The  orders  were  filled  by  the  plaintiff,  and 
iSbtb  defendant  reoeiTed  the  liquors,  and  sold  the  same  without  a 
lioenae.  The  defendant,  in  addition  to  these  three  orders 
flnough  ]>rew,  ordered  two  barrels  of  rum  by  a  letter  sent  directly 
to  the  plaintiff  in  New  York*  The  defendant,  when  he  made 
the  purbhasea,  had  no  license  to  sell  liquors,  and  intended  to 
aell  flia  same  witiumt  a  license,  and  these  facts  were  known  to 
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Drew,  bat  it  did  not  appear  that  the  plaintiff  had  personal 
knowledge  of  them.  The  defendant  paid  sums  of  money  on  hia 
account  with  the  plaintiff,  at  Tarioos  times,  but  without  making 
any  direction  as  to  their  application,  the  sums  amounting  to 
more  than  the  price  of  the  two  barrels  of  rum,  but  less  than  the 
first  order  filled.  The  plaintiff  intended  to  apply  the  payments 
on  the  first  bill,  according  to  his  custom.  Judgment  was 
rendered  for  the  defendant  upon  the  foregoing  facts,  and  the 
plaintiff  excepted. 

B,  H.  SniaUey  and  B.  8.  JUtyoe^  tot  the  plaintiff. 

H.  R.  Bearddey  and  J.  8.  Burl,  for  the  defendants. 

By  Court,  Bedvikld,  0.  J.  1.  The  first  question  made  in 
this  case  is  in  regard  to  the  plaintiff's  right  to  recover  for  the 
liquor,  the  sale  of  which  was  negotiated  through  the  plaintiff's 
agent  Drew.  Drew  was  the  plaintiff's  agent  for  the  purpose 
of  soliciting  sales  in  this  state.  Bis  agency  seems  to  have  been 
general  upon  the  subject,  and  not  limited  to  such  persons  as 
had  license  to  sell;  and  he  seems  perfectly  ready  to  contract  or 
forward  orders  from  persons  having  no  license.  Notice  to  the 
agent  is  notice  to  the  principal  in  that  particular  transaction. 
And  when  the  agenqr  seems  to  be  general,  and  the  agent 
assumes  to  sell  to  persons  who  have  no  power  or  right  to  buy  or 
hold  liquors  for  that  purpose,  it  must  be  considered  that  his 
agen<7  extended  to  soliciting  sales  of  that  character;  while  if 
the  principal  ratifies  ti.3  act  of  the  agent  by  completing  the  sale, 
and  claiming  the  benefit  of  it,  he  takes  it  with  all  its  incidents 
of  illegalify,  and  notice  of  that  fact. 

The  acts  of  the  agent,  then,  becoming  those  of  the  plaintiff,  be 
is  implicated  in  whatever  is  done  within  the  state,  as  if  he  had 
done  it  himself.  And  if  one  participates  in  an  illegal  sale,  any 
portion  of  which  is  transacted  within  the  state,  he  becomeb, 
through  such  participation,  a  partaker  in  the  illegaliiy,  and  the 
law  will  not  aid  him  in  the  recovery  of  the  stipulated  price. 
But  if  the  vendor  does  nothing,  either  by  himself  or  his  agent, 
to  forward  the  illegal  contract  within  the  state,  he  may  recover, 
notwithstanding  he  may  know  the  illegal  purpose  to  which  the 
article  is  to  be  put  in  another  jurisdiction.  But  if  he  transact 
any  portion  of  the  contract  within  the  state,  he  cannot  secure 
himself  and  evade  our  law  by  going  into  a  foreign  jurisdiction 
to  consummate  the  sale.  This  is  virtually  decided,  and  the 
rsMonM  given  more  at  length  than  would  be  proper  to  repeat 
here»  in  Tarritt  v.  BarOeU,  21  Yt.  184.    The  authorities  are  there 
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died  in  detail,  and  show  most  oondnsiYelj  that  such  has  been 
the  mle  of  the  English  law  npon  this  subject  for  nearly  a  oen- 
ticy.  The  role  was  applied  to  a  case  in  Chittenden  county  at 
the  last  term  of  this  comrt,  where  the  facts  were  almost  identical 
with  the  present. 

2.  In  regard  to  the  charge  for  two  barrels  of  ram,  ordered  by 
the  defendant  himself  throngh  the  mail,  and  delivered  in  New 
York,  the  plaintiff  is  nndonbtedly  entitled  to  reeover,  unless  the 
payments  made  subsequent  to  that  time,  and  amounting  to  more 
than  sufficient  to  pay  this  chaige,  are  to  be  applied  in  payment 
of  this  legal  portion  of  the  daim  in  preference  to  the  illegal 
portion. 

And  neither  party  having  directed  or  made  any  specific  appli- 
cation of  the  payments  before  suit,  the  law  will  now  make  such 
q[»plication  as  it  deems  most  reasonable  and  just.  And  it  seems 
to  be  perfectly  well  settled  that  in  a  case  like  the  present  the 
payments  are  first  to  be  applied  to  the  extinguishment  of  that 
pwtion  of  the  account  which  constitutes  a  legal  debt  on  the 
part  of  the  defendant.  This  identical  question  was  decided  by 
this  court  in  Wood  r.  Barney,  2  Yt.  869,  in  an  elaborate  opinion 
by  Prentiss,  J.,  where  he  says:  <'  It  was  said  by  Abbott,  0.  J. , 
in  the  case  of  WriglU  t.  Laing,  8  Bam.  &  Cress.  166,  that  when 
a  peEson  has  two  demands,  one  recognized  by  law,  the  other 
mnng  on  a  matter  forbidden  by  law,  and  the  debtor  makes  a 
payment  which  is  not  specifically  appropriated  by  either  party 
»t  the  time  of  the  payment,  the  law  will  afterwards  appropriate 
ii  to  the  demand  which  it  acknowledges,  and  not  to  the  demand 
idiioh  it  prohibits.''  The  same  rule  is  again  distinctly  recog* 
niaed  in  Bancroft  ▼.  Dumaa,  21  Yt.  456.  It  seems  impossible  to 
diatingnish  this  case  from  either  of  those. 

The  judgment  is  therefore  affirmed. 


naoEFAL  CAME  IB  voiiLOWiD  in  Boekmon  y.  Mm$mft  81  Yi.  660^  a 
mam  with  tlM  nine  perty  plaintiff,  and  on  a  aimilar  atata  of  facta. 

Nonas  to  Aoiht  whev  Nonoi  to  Privgipal:  See  Dae  €x  detiu  Re^nddt 
T.  IngamU,  49  Am.  Deo.  57;  lUm  ▼.  JTbtMton,  59  Id.  231;  IVeUaer  v.  Demmm, 
il  Id.  731,  and  notaa  to  theae  oaaea.  In  the  note  to  Bani  qf  PiUtifmrgh  r. 
IfMefteod;  36  Id.  188^  the  qoeation  of  notice  to  agents  of  oorporationaaanotioe 
to  the  ooffpomtioni  ia  diaooMad. 

TaaotfAL  RanFTiiro  Contbact  st  CLanmro  Benxtit:  See  McDowell  ▼. 
Btempeom,  21  Am.  Dec  338;  Pennsyiwuiia  etc.  SUam  Nov.  Co.  r,  Dandridge^ 
9  Id.  643i  DenfalehLher.BeUamgj^g.Co.,^  Id.  2XJI!i;  Brgamt  y.  Moore, 
tf  Id.  96;  WkiteY.  Daridmrn,  dS Id.  699. 

Vnmos  OAMHOT  Rsooyxr  Stipulated  Pbiob  of  iMTOxiaATnro  LiQuosa 
arid  in  Vannovt^  whan  any  portion  of  the  contract  of  eale  ia  traneaoted 
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within  tiiat  itete;  bat  if  he  does  nothing  to  forward  the  illegal  oontract 
within  the  etate,  he  may  recover,  notwithstanding  he  may  know  of  the  illegal 
purpose  to  whidi  the  article  is  to  be  put:  Bttekman  v.  Muaaey,  81  Vt.  550^ 
following  the  principal  case.  See  also  the  principal  case  dted  in/oMST. 
Hardf  82  Id.  490,  on  the  point  that  if  one  sells  liquor  in  violation  of  the 
statute  he  is  precluded  from  recovering  the  price.  And  see,  on  this  latter 
point,  Adaaau  T.  HaekeU,  60  Am.  Dea  876.  But  where  the  liquors  are  sold 
and  delivered  in  a  state  where  suoh  traffic  is  prohibited  by  law,  the  vendor 
may  recover  the  price,  even  though  he  had  reason  to  and  did  believe  that  they 
would  be  taken  to  another  state  and  there  sold  in  violation  of  law:  BUI  v. 
fljpear,  60  N.H.  279. 

Appuoation  of  Vxyuektb  OAMiiOT  BB  Madb  TO  TltjoaIi  Claim :  Note  to 
Bradpy.BiU,  18  Am.  Dec  603.  The  principal  case  is  dted  tothlselfootin 
H€Ul  v.  ClemetUt  41  N.  H.  100.  As  to  application  of  payments  in  general, 
see  Putnam  v.  Butadl^  42  Am.  Dec  478,  and  note  referring  to  prior 
P'V'iB  V.  Ingram^  66  Id.  168* 


FtoBATB  GOUBT  t;.  SXBONO. 

QvAMmAMfB  Bond  Gimf  to  Pbobatb  Judob  bt  Kamb  is  nr  Lboa& 
EfVBcr  OmoiAL  Boin>  to  Pbobatb  Ck>UBT,  when  the  ■ubJeot-maMer 
relates  to  the  probate  court,  and  to  what  is  purely  of  an  official  character, 
and  the  9olvmulwn  is  "  to  the  said  Judge  or  his  successor  in  said  office" 

QjfAXsaAX*B  Boin>  n  Valid  avd  BiMBiiro,  ALTHOuaH  rat  Coin>iTioBB  abb 
Kor  AoooBDiira  to  BBQunuaiBimi  oy  Sxatdtb,  if  it  provides  in  general 
tenns  for  the  faithfiil  ezeention  and  disohaige  ai  the  office  of  guardian, 
aooording  to  law. 

Dm  on  a  guardian's  bond.  The  writ  iasned  against  both 
Webster,  the  principal,  and  Strong,  the  surety.  A  non  esi  inven' 
hu  was  retomed  as  to  Webster,  but  Strong  demurred  to  the 
declaration,  because  of  the  insuiBoiencj  of  the  declaration  itsell 
Further  &ots  appear  in  the  opinion.  The  denniner  was  Ofo^ 
ruled,  and  the  defendant  excepted* 

Stevent  and  Edson,  for  the  defendant 

O.  EarringUm,  for  the  plaintiff. 

By  Oourt,  Bshuktt,  J.  This  is  an  action  upon  a  guardian's 
bond;  and  as  to  Webster,  the  principal,  there  was  a  rum  e$i 
mventua  returned  upon  the  writ,  so  Uiat  the  action  proceeds 
against  Strong  alone.  It  is  claimed  that  the  declaration  is  insuf  « 
fldent,  and  one  reason  assigned  is,  that  the  bond  in  question  is 
not  a  bond  to  the  probate  court  If  not,  the  declaration  is  bad. 
It  is  giTen  to  Joel  Allen,  judge  of  probate  for  the  district  of 
Grand  Isle,  and  the  m)lvendum  is  to  the  said  judge  or  his  sno* 
'in  saidoiBoe. 
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We  think  the  intention  cannot  be  mietaken,  and  that  this  wbb 
designed  to  be  an  official  bond,  and  not  a  bond  to  Judge  Allen 
as  an  indindnal.  The  subject-matter  of  the  bond  relates  to  the 
court  of  probate,  and  to  what  is  purely  of  an  official  character, 
and  the  aolvendum  is  to  the  said  judge  and  his  successors.  This 
diowB  clearly  the  intention  to  make  it  an  official  bond,  and 
though  inartificially  draum,  still  in  legal  effect  it  becomes  a 
bond  to  the  probate  court:  The  Masier  etc.  of  Sussex  and  Sidney 
College  y.  Davenport^  1  Wils.  184.  In  that  case  the  bond  was 
to  Dr.  OraTen,  fellows,  and  scholars,  etc. ,  sclvendvm  to  the  mas- 
ter, fellows,  and  scholars.  It  was  claimed  that  this  was  a 
bond  to  Dr.  Crayen,  the  master,  individually;  but  the  court  said 
that  though  the  bond  was  to  Dr.  Crayen,  etc.,  yet  the  solvendum 
to  the  master,  fellows,  and  scholars  made  it  a  bond  to  them, 
in  their  corporate  capacity. 

It  is  said  the  bond  is  yoid,  the  conditions  not  being  ao- 
eovding  to  the  requirements  of  the  statute.  But  we  think 
there  is  no  good  foundation  for  this  objection.  The  conditions 
do  not  require  anything  illegal,  or  in  &ct  anything  which  the 
statute  does  not  authorisse,  and  if  th^  require  less,  this  would 
be  a  poor  reason  why  the  obligors  should  not  be  bound  to  the 
extent  of  the  conditions. 

The  first  proyision  is  that  the  guardian  shall  well,  truly,  and 
faithfully  execute  and  disphaige  the  office  of  guardian  in  aU 
parts  thereof,  according  to  the  rules  and  directions  of  the  law 
in  sooh  case  made  and  proyided.  Itwouldseem  thatasthelaw 
makes  it  the  dufy  of  the  guardian  to  return  a  true  inyentoiy  of 
aU  the  properly  of  the  ward  to  the  court  of  probate  within  a 
gireii  time,  as  weU  as  to  manage  and  dispose  of  aU  such  prop- 
erty according  to  law,  and  for  the  best  interest  of  the  wards, 
thftt  a  failure  to  comply  with  those  duties,  in  either  particular, 
would  bea  breach  of  this  provision  in  theoondition  of  the  bond. 
The  oondition  of  the  bond,  then,  requires  that  the  guardian 
shall  account  for  the  sales  of  all  such  real  estate  as  he  may  have 
Heeose  from  the  probate  court  to  sell,  and  to  render  a  true  ac- 
eoont  of  his  gnardianehip  when  thereunto  required,  and  pay 
oyer  what  shall  be  found  in  his  hands  upon  the  settlement  of 
his  account  in  the  probate  office,  when  the  wards  shall  become 
of  age,  or  at  such  time  as  the  probate  court  shall  order.  It  is 
dear  that  this  bond  obliges  the  guardian  to  account  for  all  the 
pwperty  belonging  to  his  wards,  and  pay  oyer  the  same,  as  he 
shall  be  required  by  law,  or  the  order  of  the  judge  of  probate. 
^intlioiit  this  he  cannot  dischaige  the  duties  of  the  office  of 


Digitized  by  VjOOQIC 


191  FkRBis  V.  MosHKB.  [Yemioiil^ 

guardian  in  all  parto^ereof -according  ta^e-ralea-and  direo- 
tions  of  the  lawC 

No  question  seems  to  have  been  raised  in  the  comity  court, 
or  at  least  none  is  saved  by  this  bill  of  exceptions,  in  relation  to 
the  assessment  of  damages,  and  none  is  raised  in  argument. 

We  think  the  declaration  sufficient,  and  the  judgment  of  the 
county  court  is  affirmed. 

Yaudot  ov  GuABDiAira'  BoHiisuf  OKmBAL:  Se*^  Bwmpt»^  JPMmih  46 
Am. I>M»81|  Falmetr.  OaUew,  47  Id.  41. 


I^SBBIB  V.  MOSHEB. 

[S7TuiicnT.918.] 

or  Lamd  PissM  TO  Each  or  Two  Grahtku,  avd  GaAsnm  n 
LuBLB  ov  CoyxNAHTs  TO  Onb  QnAVTEM  TO  Bxthtf  only  oI 
the  other  moiety  of  the  estate  ooiiTeyed,  where  eepumte  deeds  of  the 
sane  pieoeof  Uad  are  exeented  and  ddivered  to  the  grsnteesat  the  same 
time^  and  neither  was  aware  of  the  oonveyance  to  the  other,  and  both  the 
deeds  were  left  for  reoord  at  the  same  time. 
PAXMBim  BT  GRAiraoB  TO  GBAinxB  OH  AooouOT  or  BasACHn  or  Odtb- 
XAins  ABM  AmoaBiBiJi  nr  Mitioatiov  or  Damaovb,  under  a  plea  by  tho 
gnyitor  that  ba  has  kept  and  performed  his  oovensnts. 

Assumpsit  on  a  promissorj  note.  The  defendant  pleaded  in 
oiEMt  a  breach  of  the  coTcnants  in  a  deed  from  the  phuntiff  to 
the  defendant.  It  appeared  that  four  acres  of  the  land  pur- 
ported to  have  been  conTcyed  had  been  a  part  of  the  dower  set 
out  to  Martha  Ferris,  as  the  widow  of  Robinson  Ferris,  who 
was  the  father  of  the  plaintiff  and  fiye  other  children,  among 
whom  was  Daniel  W«  Ferris.  The  plaintiff  had  purchased  tho 
interest  in  the  reversion  of  all  the  heirs  except  Daniel  W.  Fer- 
ris, and  had  also  purchased  of  the  widow  her  estate  in  dower, 
giving  her  a  bond  for  her  support  during  life.  It  was  arranged 
between  the  plaintiff,  the  defendant,  and  Martha  Ferris  that 
this  bond  should  be  taken  up,  and  a  similar  one  should  be  given 
by  the  defendant.  A  reconveyance  of  the  life  estate  in  the  four 
acres  was  made  by  the  plaintiff  to  Martha  Ferris,  and  this  land 
yna  also  embraced  in  the  description  of  a  piece  of  land  which 
the  plaintiff  conv^ed  to  the  defendant.  Both  of  these  deeds 
irere  handed  to  the  town  derk  for  record  at  the  same  time.  No 
evidence  was  given  that  either  party  was  aware  that  the  land  in 
question  was  conveyed  in  the  deed  to  the  other.  The  jury  were 
instructed  that  if  they  should  find  that  both  of  the  deeds  were 
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deUyered  at  the  same  time,  and  the  defendant  was  ignbtttnl  thai 
the  plaintiff  was  conveying^  to  Martha  Ferris  any  interest  in  the 
premises,  then  neither  deed  wonld  have  priority  over  the  other, 
and  each  grantee  wonld  hold  against  the  other  one  half  of  the 
life  estate,  and  in  that  case  the  plaintiff  wonld  be  liable -tipon 
his  covenant  only  to  the  extent  of  one  half  of  saoh  life  estate* 
and  the  interest  of  Daniel  W.  Ferris  in  the  reversion.  *  The  de^ 
fendant  excepted  .to  this  instniotion.  The  defendant  also  had 
excepted  to  evidence  on  behalf  of  the  plaintiff  of  paymente  niade 
by  him  on  accoont  of  the  breaches  of  the  covenants  in  the  d^ed; 
after  it  was  found  that  they  had  been  broken,  on' the  ground 
that  there  was  no  replication  to  which  it  was  applicable,  the 
plaintiff  having  only^  replied  that  he  had  kept  and  perforined^hxB 
covenants.    There  was  a  verdict  for  the  pUintiff.  *      ' 

H.  B.  Beardaley  and  WiUiam  W.  WkUe,  for  th<B  defendant      "^ 

O.  ^orrtYij^ton,  for  the  plaintiff. 

By  Court,  Bsmnrr,  J.  The  questions  of  law  made  in  this  caee 
arise  on  the  defendant's  detelasation  in  offset  We  see  no  ob- 
jection to  the  charge  of  the  court,  in  relation  to  what  must  be 
the  effect  of  the  deeds  of  the  plaintiff  to  the  def^n<&nt,  and  tp 
Martha  Ferris,  in  case  the  juiy  should  find  that  both  deeds' were 
delivered  at  one  and  the  same  time,  and  the  defendant  was  then 
ignorant  that  the  plaintiff  was  conveying  to  the  said  Martiia 
Ferris  her  life  estate  or  anj  interestin  tbiB  four  acres. 

The  case  in  its  facts  is  a  novel  one,  and  I  am  not  aware  of  an 
adjudication  upon  the  precise,  point;  but  it  seems  to  me  much 
more  reasonable  to  hold  that  each  shall  have  a  moiety,  asagainst 
the  other,  than  that  either  ehall  hold  the  whole  agdnst  the  other. 
If  one  is  to  tak^  the  whole,  which  shall  it  be  ?  No  reason  can  b6 
assigned  why  it  should  be  the  one  instead  of  the  other.  One  ot 
the  other  of  these  results  must  follow;  and  it  seems  jhat  in  its 
effect  the  legal  transaction  must  be  the  same,  so  far  as  a  con* 
veyance  of  title  isconcemed,  as  if  theplaintiff  had  given  butone 
deed  running  to  both  the  defendant  and  Martha  Ferris.  The 
two  deeds  took  effect  at  the  same  time,  though  they  cannot  be 
r^arded  as  parcels  of  one  entire  contract;  and  as  the  whole  title 
passed  fix>m  the  plaintiff  at  the  same  instant  of  time,  we  think 
it  passed  under  the  effect  of  the  two  deeds^  that  is,  a  moiety  to 
each  grantee.  As  the  necessary  result,  the  defendant  was  en- 
titled to  damages  on  the.  covenants  in  his  deed  to  the  extent  of 
one  half  the  value  of  the  life  estateof  Martha  Ferris,  and  to  the 
extent  of  Daniel  W.  Ferris's  interest  in  the  four  adfes,  which,  at 
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I  nndfinfaoid  it,  was  equal  to  one  lixth  in  the  leyeraion.  This 
was  the  role  giyen  to  the  jury  hj  the  ooimtj  oourt 

We  think  the  payments  made  on  account  of  the  fareaches  of 
the  coTenants  in  the  deed  were  properly  admitted  in  mitigation 
of  damages.  No  doubt  if  payment  is  relied  upon  as  a  bar  to  an 
action  for  damages  for  a  breach  of  coyenant,  it  must  come  in  by 
way  of  a  special  plea;  but  in  making  up  the  damages,  it  would  be 
extraordinary  if  these  payments  could  not  be  considered.  In 
MarriB  y.  PMpe,  6  Johns.  64  [4  Am.  Dec.  828],  it  is  indeed  said 
that  the  rights  of  the  parties  must  be  determined  according  to 
the  existence  and  extent  of  those  rights  when  the  action  is  com<» 
menced.  But  in  regard  to  the  extent  of  damages,  we  apprehend 
in  many  cases  they  may  be  enlarged  beyond  what  they  existed 
when  the  action  was  brought,  and  in  other  cases  may  be  reduced. 
It  is  of  eyexy-day  occurrence  in  actions  of  atsumpisi  to  admit 
on  trial,  upon  the  general  issue,  payments  made  pending  the 
luit,  to  be  proyed  in  reduction  of  damages.  The  rule  should  be 
che  same  in  a  case  of  this  deeoription. 

The  judgmttit  of  the  county  court  is  affirmed. 

Tttx  ntnrciPAL  oiss  u  anD,  appanntlj  with  mppnrnlf  in  t  ffilliafd  te 
Eeal  Property,  480. 


Pbioe  v.  FumcAH. 

(37  TwMMon,  MS.] 

CoMTBAoni  OF  UntAJXtB  Rblatino  to  Pbbsonal  Fmofkam  mat  bb  Ayou>sto 
mder  agt,  uid  immedifttely,  if  not  for  nwamiri— ;  uid  it  ii  Jmmitirtol 
whether  the  oontntott  were  adTsntikgeoiii  to  them  or  not 

ImrANT  MAT  BacoysR  Back  WHATsysa  Hi  has  Paid  or  DxuysRBo  on 
CoKTBAOT  Which  Hb  AyoiDS;  bat  he  most  lorrender  the  onneid«»> 
tion  and  retom  what  he  has  reoeiTed,  except  where  he  has  ket,  eold.  or 
destroyed  it  daring  hia  minority. 

ByiuKifCB  OF  DKPRBciATioif  IX  Valub  OF  Pbopbrtt  Rbtubkbd  bt  Imfabt 
18  iNADMimBLi,  either  for  the  paipoee  of  defeating  a  reooyery,  or  for 
the  purpoee  of  redncing  the  damages,  in  an  action  by  him  for  the  ooa* 
sideration  upon  his  dimflSrmanoe  of  the  oontraot. 

TsoyEB  for  a  harness  and  a  fiye-dollar  bill.  The  plaintiff,  a 
minor,  gaye  the  defendant  a  harness  and  a  fiye-dollar  bill  for  a 
mare,  which,  after  keeping  seyeral  weeks,  he  offered  to  return 
to  the  defendant,  demanding  the  harness  and  the  bill,  and  on 
the  defendant's  refusal  to  deliyer  either  or  to  take  back  the 
mare,  the  plaintiff  turned  the  mare  out  in  the  highway.  The 
defendant  offered  to  proye  that  the  trade  was  in  eyery  re- 
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tped  bar,  and  yeiy  adTantegeons  to  tiie  plaintiff,  and  ihat 
wheoD  ihe  plaintiff  xetmned  the  mare  she  was  much  reduced 
in  ileah  and  injured  from  hard  driving  and  rough  treatment  bj 
the  plaintiff,  and  was,  in  consequence,  worth  much  less  than  at 
the  time  of  the  trade.  This  eiidence  was^exduded  hj  the  court, 
and  judgment  rendered  for  the  return  of  the  harness  only. 
Bzeeptions  by  the  defendant. 

A.  A.  Nkhoimm^  tar  the  defendant. 

Edgerion  and  JBen^  for  the  plaintiff. 

^j  Court,  Ibbax,  J.  Hie  plaintiff  has  brought  this  action  of 
trofer  to  recoTer  the  value  of  a  one-horse  harness  and  fire  dol- 
lars in  curxent  money,  which  was  given  by  him,  then  and  still 
a  minor,  to  the  defendant  in  exchange  for  a  mare.  The  plaint- 
iff has  ofllered  to  return  the  properly  he  received,  and  has  dis^ 
aflbmed  the  contract,  and  has  now  brought  this  action  td 
recover  the  value  of  the  proi>er1y  which  he  gave  on  that  ex* 
change.  The  county  court  aUowed  a  recovery  for  the  harness^ 
but  disallowed  the  Ave  dollars  in  money.  No  exception  having 
been  taken  by  the  plaintiff  for  that  matter,  the  case  now  rests 
upon  the  right  of  tiie  plidntiff  to  recover  for  flie  harness. 

As  a  general  rule,  all  contracts  of  an  infianti  whether  executed 
or  executory,  if  not  for  necessaries,  mqr  be  avoided  by  hini 
mdess  he  has  ratified  them  after  arriving  at  ftill  age:  Abett  Ti 
Warren^  4  Yt.  149.  The  purchase  of  this  horse  was  not  a  con- 
tract  for  necessaries,  and  it  is  one  of  that  character  which  may 
be  avoided  by  the  infant.  It  is  immaterial  whether  the  contract 
was  advantageous  for  the  jdaintiff  or  not;  it  is  his  privilege  to 
rescind  it,  and  in  that  event  it  cannot  be  enforced.  In  cases  of 
sales  of  land,  it  has  been  held  that  an  infknt  may  enter  under 
age,  and  hold  and  take  the  profits,  .but  cannot  conclusively 
avoid  a  conveyance  till  he  is  of  age:  Stqford  v.  Boo/,  9  Oow< 
626;  Bool  v.  Mix,  17  Wend.  120  [81  Am.  Dec.  285].  But  con- 
tracts relating  to  personal  property  may  be  avoided  under  age 
and  immediately,  and  in  many,  if  not  in  most,  cases  must  be 
exercised  during  that  period  in  order  to  afford  the  infant  that 
protection  which  it  has  been  the  policy  of  the  law  to  create  in 
his  behalf:  Stafford  v.  Boof,  mipra;  Shipman  v.  Eorion,  17  Oonn. 
481;  WiOu  v.  JloomUy,  13  Mass.  204;  Hunker  v.  Moreland,  1 
Am.  Lead.  Cas.  259.  ''This  right  of  the  infant  to  avoid  his 
contracts  is  an  absolute  and  paramount  right,  superior  to  all 
equitiee  of  other  persons,  and  may  therefore  be  exercised  against 
loiia/&  purchasers  from  the  grantee,  and  that  avoidance  mi^ 
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^a:l>y:wj  illJhelaarljitdempnstratixig  a  r^nimotatiou  of  the  con- 
tmot:"  Vsnt  V.  Oes^,  19JPick.  672;  Ikcker  v.  Moreland,  supra. 

;Tbe  ooDsequences  |:e8altupig  from  an  avotdancQ  of  such  a  con* 
,^apt  ;iCtep6D[d  upo^Lit^  ^circ^mBtanoes.  of  esub  particular,  case^ 
Oi^  ezecn^iy  contracts)  if  the  action  is  brought  agaiiiiat  the  in- 
fai^iii;  he,  nmji  interpose  hisnonageas  a  defense,  and  no  i^eciOY* 
ery  can  be  had  against  him,  whether  the  action  beiu  ossompsd, 
or  in  case  in  form  ex  delicto:  Morrill  v.  Aden,  19  Yt.  50^;  Jfen- 
flings  Y.  Randall,  8  T.  B.  835.  But  if  the  contract  is  executed, 
and  the  action  is  brought  l^lihe  infant  to  recover  t)ack  the 
awoi^^t  w]nc]p,:h^j^pi4d^  or  the  property  tfl^ich.  he  has 
de^T^pfd^  n|pre  dij£<nilties  arise.  ,  ^ 

{n  the  case  pf  Hpli(nes,  v.  Biogg^  9  Taunt.  508,  it  was  held  that 
where  an  infant  had  paid  money  as  a  premium  for  a  lease,  and 
enjoyed  the.  same  ioi:  a '  short  period  during  his  infancy,  but 
Ityoided  it  after  he  became  of.  age,  he  could  not  recover  the  sum 
so  paid.  Upon  the  authority  of  that  case  were  decided  the  cases 
of  McCoy  Y.  Huffman,  8  Ck>w.  84,  and  Weeks  y.  Leighlon,  5  N.  H. 
848.  But  in  Medbury  y.  Walrous,  7  Hill,  110,  the  case  of  McCoy 
T.  Huffman.,  suprc^i  is  expressly  overruled,  and  the  case  ot, Holmes 
Y«  Blogg;  supra,  has  |)een  virtually  overruled  bj  the  case  of*  Corp^ 
V.  Overton,  10  B$|ig.  252.  The  doctrine  is  npw  well  settled  by  the 
authorities  that  when  a  contract  is  avoided  by  an  infant  he  may 
recpver  back  whatever  he  has  paid^  or  dolivered  on  it.  If  ser- 
vices have  been  rend^red^  he  may  recover  in  quaintum  meruit  the 
value  that  his  services  have  been  t^n  the  whole  state  of  the 
case;  if  money  or  property  has  be$n  paid  or  delitered,  it  can 
equally  be  recovered;  Moses  v.  Stevens,  2  Pick.  882;  Vent  v« 
Osgood t  supra;  VoorJifies  v.  WaiU,  15  N.  J.  L.  343;  Judkim 
V.  Walker,  n  Me.  38;  Whilemarsh  V.  HdU,  3  Denio,  375.  But 
in  all  such  <^u9es,.a8  a  jg^ieral  rule,  if  the  infant  rescinds  the 
contract >nd\aYoids  his  liability  upon  it,  he  must  surrender  the 
consideration  atid  return  t?hat  he  has  reoeiYed,  for  it  would  be 
unjust'  to  permit  him  to  recover  back  what  he  has  paid  or  de^ 
litered,  and  at  the  same  time  permit  him  to  retain  the  fruits  of 
the  contract  which  he  has  received:  Tqft  v.  Pike,  14  Vt  405  [39 
Am.  Dec.  228];  Walker  v.  FerHn,  4  Id.  523;  Weed  v.  Beebe,  21 
Id.  495;  Hillyer  v.  BenneU,  3  Edw.  Ch.  222;  KUchen  v.  Lee,  11 
Paige,  107  [42  Am.  Dec,  101].  This  rule,  however,  is  subject  to 
an  important  qualification.  A  distinction  is  to  be  observed  be- 
tween the  case  of  an  infant  in  possession  of  such  property  after 
age,  and  when  he  has  lost,  sold,  or  destroyed  the  property  dur- 
ing his  minority.    In  the  former  case,  if  he  has  put  the  prop* 
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enj  out  of  his  power,  he  has  ratified  the  contract  and  rendered 
it  obligatory  upon  him;  in  the  latter  case,  the  property  is  to  be 
restored  if  it  be  in  his  possession  and  control.  If  the  property 
is  not  in  his  hands  nor  under  his  control,  that  obligation  ceasea 
To  say  that  an  infant  cannot  recoyer  bact  his  property,  which 
he  has  parted  with  under  such  circumstances,  because  by  his  in- 
discretion he  has  spent,  consumed,  or  injured  that  which  he  re- 
ceived, would  be  making  his  want  of  discretion  the  means  of 
binding  him  to  all  his  improvident  contracts,  and  deprive  him 
of  that  protection  which  the  law  designed  to  secure  to  him. 
The  authorities,  we  think,  fully  sustain  this  qualification  of  that 
rule:  FUU  v.  Mali,  9  N.  H.  441;  Bobbins  v.  EaUm,  10  Id.  562; 
Boody  V.  McKenney.  28  Me.  617,  525,  526;  Tuck^  v.  Morel4ind, 
1  Am.  Lead.  Gas.  260. 

On  these  general  principles,  the  plaintiff  can  sustain  this  action 
to  recover  the  value  of  this  harness,  as  there  was  an  offer  to  re- 
turn the  property  which  was  in  his  possession  and  under  his 
control;  and  this  right  is  unaffected  by  tbe  circumstance  that 
the  mare  was  not  in  as  good  condition,  or  of  the  value,  that  it 
was  when  received  by  him.  llie  evidence,  therefore,  showing 
that  the  maxe  had  depreciated  in  value  while  in  the  plaintiff's 
hands  was  inadmissible  for  the  purpose  of  defeating  a  recovery 
in  this  action,  or  for  the  purpose  of  reducing  the  damages.  The 
inftmt  is  no  more  liable  for  the  use  than  he  would  be  for  the 
purchase  of  the  mitre,  particularly  as  there  is  nothing  in  the  case 
showing  that  he  was  personally  benefited  by  it,  or  that  in  any 
point  of  view  it  could  be  deemed  necessaries  for  which  he  would 
be  liable. 

The  judgment  of  the  county  court  is  affirmed. 

IinPA2CT  MAT  DnAFFISM,  UNDSR  AOB,  OONTRAOT  RiLATINO  TO  PkBSOVAIi 

Pbofxbtt:  Farr  v.  ^^iMifier,  36  Am.  Dea  927;  Ctarr  ▼.  CUmgh,  60  Id.  845| 
and  sea  Orace  v.  Hale,  36  Id.  296.  The  generml  principle  ii,  that  an  infant 
■hall  be  bound  by  no  contract  except  for  neceasaries,  and  that  all  other  oon- 
traota  are  voidable  or  confirmable  by  him  at  hia  election,  and  tbe  law  makea 
no  distinction  between  contracts  executed  and  those  not  execnted,  as  to  their 
being  voidable:  Permm  ▼.  Cktue,  87  Vt.  649,  649,  citing  the  principal  case  to 
this  point,  and  to  the  point  that  when  a  contract  is  avoided  by  an  infuit  he 
may  recover  back  whatever  he  has  paid  or  delivered  on  it. 

IltWASfT*B  LUBIUTT  TO  RlSTOBB  CONSIDERATIOir  OM   DlSAmBMUfO  COK- 

CKAcr:  See  MtauMMg  v.  Johnson,  62  Am.  Dec  732,  and  note  discussing  the 
qnestioo  and  commenting  upon  the  principal  case;  sse  also  Carr  v.  CUmgh,  OJ 
Id.a4fi. 
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Smith  t;.  Potieb. 

[917  Ywaaumtp  904.] 

Widow  or  Ora  Who*  whilb  Lnmrot  was  Jxrnnmaa>  nr.Ooanumsr, 
n  CoMnroiT  Witbiss  m  to  all  matters  in  ragaid  to  say  trsnsaotion 
Allbotiiig  her  deosMed  hnsbaDd's  interests,  unless  her  testimony  inyolyet 
the  disdosore  of  ynatters  of  eonfidence  between  herself  and  husband, 
orafiTeots  hisoharaeter. 

Paboi.  TnnMoinr  or  Atvobhbt  at  Law  sb  Ivoompitsiit  to  Pbovs  Stat- 
UTB  Law  or  Ahothbb  Sxats,  eioept  in  regard  to  depositions. 

AuTHOBiziD  Statutb-book  or  Statb  n  Obdivabilt  SumosMT  to  Pbovb 
Statutb;  bot  a  sworn  copy  ol  the  statate  oompared  with  the  record  in 
the  office  ci  the  seoretary  of  state  is  the  very  best  evidence. 

AWABD  18  FaTALLT  DBTBOnVB  IB  HOT  FULL  AND  FlKAL  VPOV  AlL  lCA!r> 
tKBB  SUBSQTTBD. 

:  AssuicpsiT  on  an  awards  for  use  and  oocmpatiQn»  goods  sold, 
iponey  paid,  eto.  The  plaintiff  leased  to  the  defendant  and  one 
Simeon  Danson^  dnqe  deceased,  a  lot  of  land,  together  with  a 
dwelling-house,  an  office,  and  other  buildings  .thereon,  in  New 
York.  The  lessees  agreed  to  pay  fifty  dollars,  to  repair  and 
make  new  fences  and  gates,  to  repair  the  bam,  to  paint  the 
house,  office,  etc.,  and  not  to  occupy  the  office  except  by  their 
own  families.  It  was  also  agreed  that  if  by  the  laws  of  New 
York  the  landlord  was  liable,  as  between  himself  and  the  ten- 
ant, to  pay  the  taxes,  when  there  was  no  agreement  in  reqpect 
thereto,  that  the  lessees  should  be  allowed  the  amount  of  taxes 
paid  by  them  towards  the  rent  The  lessees  failed  to  perform 
Uieir  part  of  the  agreement  as  to  repairs  and  painting,  and  sub- 
let the  office.  The  plaintiff  presented  to  the  lessees  a  bill  of 
claims  against  them  for  failure  on  their  part  to  carry  out  &e 
agreement,  and  it  was  submitted  to  one  Isaac  W.  Thompson  for 
arbitration,  who  reported  as  follows:  '*I  award  ten  dollars  for 
deficiency  in  not  repairing  simply,  having  no  reference  to  the 
painting,  except  the  mere  painting  the  back  steps;  as  to  paint* 
ipg  I  cannot  decide.  I.  W.  Thompson."  ''As  to  the  lease  ex- 
cluding occupation  of  office  I  can  only  say  if  it  has  been  occu- 
pied by  others  it  is  only  right  that  the  rent  should  be  aUowed 
according  to  the  season,  at  say  two  dollars  per  month.  L  W. 
Thompson."  Dunson  died  after  the  making  of  the  award  and 
before  the  commencement  of  the  suit.  The  plaintiff  offered  in 
evidence  the  deposition  of  Dunson's  widow,  which  was  excluded 
on  the  ground  that  she  was  an  incompetent  witness.  The  court, 
against  the  objections  of  the  phuntiff,  admitted  the  testimony 
of  an  attorney  at  law  of  New  York  to  prove  the  statute  of  that 
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Btate  as  to  the  liability  for  taxes  as  between  landlord  and  tenant 
Among  other  things,  the  court  charged  the  joxy  that  the  award 
was  inyalid,  and  no  action  could  be  maintained  upon  it 

Edgerton  and  JUen,  for  the  plaintiff. 

«7.  B.  Bromley  and  F.  PaUer,  for  the  defendant 

By  Conrty  Bidhbld,  C.  J.  1.  A  question  is  made  in  regard 
to  the  competency  of  the  testimony  of  the  widow  of  one,  while 
firing,  interested  as  a  party  to  the  controrersy.  The  statute 
has  now  remoTed  all  objections  arising  from  interest  merely, 
whether  as  a  party  or  otherwise.  But  the  V^nglinli  courts 
have  held»  under  a  similar  statute,  that  the  wife  is  not  thereby 
rendered  competent  to  testify,  where  the  husband  is  a  party  and 
still  lining.  And  this  court  ha^e  adopted  the  same  view  in  Jfon^ 
Chester  t.  Mpmiheder,  24  Yt  649.  But  where  the  husband  has 
deceased,  it  has  long  been  settled  that  the  widow  may  testify  to 
matters  of  her  own  knowledge,  and  indeed  to  all  matters  in 
r^iard  to  any  transaction  affecting  her  husband's  interest,  unless 
it  iuYolye  the  disclosure  of  matters  of  confidence  between  the 
husband  and  wife,  or  to  transactions  affecting  the  character  of 
the  husband,  unless  she  is  herself  interested  in  favor  of  the 
testimony  given.  This  was  expressly  decided  in  Edgell  y.  Ben- 
neU^  7  Id.  534.  And  this  was  before  the  rule  of  the  English 
courts,  and  has  long  been  practiced  upon,  in  this  state,  at  tiie 
jury  triads.  The  statute  having  removed  aU  objections  on  ac- 
count of  interest,  it  becomes  an  inquiry,  merely,  whether  tiie 
testimony  is  objectionable  as  containing  matters  of  confidence,  or 
tending  to  discredit  the  husband.  The  deposition  in  question 
does  not  seem  to  be  of  this  character,  and  if  relevant  to  the 
issue,  was,  we  think,  admissible.  The  claim  was  upon  the 
award,  and  also  for  use  and  occupation,  and  involved  an  inquiry 
as  to  the  rent,  the  repairs,  and  various  other  matters,  in  regard 
to  most  of  which  the  widow's  deposition  contained  testimony, 
and  must  have  been  relevant  and  important;  we  think,  there- 
fore, that  the  rejection  was  error. 

2.  In  regard  to  the  requisite  testimony  to  prove  the  statutes 
of  one  of  the  American  states,  we  are  not  aware  of  any  such 
relacxation  as  is  claimed,  except  in  regard  to  depositions.  In 
regard  to  the  power  of  certain  officers  to  take  depositions  in 
other  states,  and  perhaps  the  form  of  taking,  it  has  sometimes 
been  the  practice  to  inquire  of  witnesses.  But  the  rule  finally 
established  on  the  subject  is,  that  the  fact  of  their  being  taken 
is  ffrimafaaie  evidence  of  the  power  of  the  officer  to  take.    And 
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in  praQtioe  very  few  depositions  are  now  taken  except  in  our 
own  form.  And  where  they  are  taken  professedly  according  to 
the  form  of  the  place  Where  taken>  it  is  not  required  to  produce 
a  copy  of  the  statute  of  that  state,  ordinarily,  perhaps. 

But  we  have  not  known  this  rule  extended  to  the  proof  of  the 
statute  of  another  state,  affecting  the  merits  of  the  trial  before 
the  jury.  In  these  cases  legal  proof  is  required.  The  most 
satisfactory  evidence,  undoubtedly,  is  an  authentication  accord- 
ing to  the  act  of  congress.  But  in  practice,  less  evidence  has 
been  received.  A  sworn  copy  compared  with  the  record  of  the 
sttatute  in  tiie  secretary  of  state's  office  is  always  the  vexy  best 
evidence.  So,  too»  the  authorised  statute-book  of  the  state  is 
ordinarily  sufficient.  This  mode  of  jxroof  of  American  statutes 
is  hdd  sufficient  in  the  king's  bench  in  Canada.  But  it  is  said 
they  ordinarily  ask  to  keep  the  statute-book,  after  it  is  verified, 
as  part  of  the  files  in  the  case. 

3.  The  award  seems  to  ns  fatally  defective.  The  arbitrator 
did  not  make  a  tajl  and  final  award  upon  all  the  matters  submit* 
ted  to  him.  And  if  any  defect  is  fatal  to  an  award  of  arbitrators, 
it  is  this.  The  authorities  are  uniform  in  regard  to  it.  The. 
award  does  not  come  within  the  submission.  For  rum  ccmtat 
that  the  party  against  whom  the  award  is  would  have  submitted 
the  part  awarded  upon  without  the  other.  It  is  not  certain  the 
same  or  a  similar  award,  or.  one  for  the  same  party,  would  be 
made  if  all  the  matters  submitted  had  been  passed  upon. 

Judgment  reversed,  and  case  remanded. 

Widow,  whkit  Comfstvict  WinrBsa  ab  to  TaAsiaAcnoirs  Amoiaia 
fiussAKD's  Intbrists:  See  Babeock  v.  Boolht  38  Am.  Deo.  578,  and  note. 
In  caae  of  divorce:  See  Dicherman  ▼.  Orave$,  53  Id.  41,  and  note.  The  prin- 
dpal  case  is  cited  in  Crook  v.  Hemy,  25  Wia.  573,  to  the  point  that,  after  a 
divorce,  the  former  wife  is  a  competent  witness  in  replevin  by  the  husband 
against  a  third  person,  to  show  that  she  was  authorised  by  the  plaintiff  to 
sell,  and  did  sell,  the  property  in  dispute. 

Statutes  of  Sistxb  Statb  cannot  bb  Pbovbd  bt  Pabol:  Lee  v.  Maihewf^ 
44  Am.  Dec  498;  Emery  y.  Berry^  61  Id.  622;  nor  by  deposition  of  witness: 
LaUereU  v.  Cook,  63  Id.  428. 

Statutbs  or  Anothbb  Statb  ob  Countbt  mat  bb  Pbovbd  bt  Statotb> 
book,  printed  by  authority,  or  by  authenticated  oo^es  of  the  statutes:  Owen 
V.  Boyle^  32  Am.  Dea  143;  La^  v.  Smiih,  33  Id.  555;  PhilUpe  v.  Oregg^  36 
Id.  158;  Clarke  v.  Bank  qfJiiaeMppi,  52  Id.  248;  JBmery  v.  Berry,  61  Id. 
622;  and  see  the  notes  to  these  cases,  referring  to  prior  deciBions  in  this  ssriesi 

AwABD  MUST  bb  Finali  Oo9  V.  Jagger,  14  Am.  Dec  522;  CogkiU  v.  Hord^ 
25  Id.  148. 
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State  v.  Morton. 

[27  TxBicoirr,  810.] 

Btidkhob  n  ADMI88IBLB  OF  Aqbehcent  BBTWEur  DxFBirrtAim  TO  Pbo* 
CUBS  MoMET  by  meftns  of  forged  paper  from  banks,  without  reference 
to  any  particnlar  one,  ifk  an  indictment  against  several  persons  for  for- 
gery upon  a  bank  check. 

Td  Sobtadt  Ikbiotmsnt  vob  FoBomr,  It  must  bb  Bbouoht  within  Stat- 
ITTB.  The  making  or  altering  of  an  instmment  not  named  in  the  statute 
is  indictable  as  a  misdemeanor  at  common  law,  but  not  punishable  by 
sentence  to  the  state  prison,  according  to  the  statute  against  forgery. 

IvDionfBiiT  »  not  Opbn  to  Objbotiok  of  Dupucitt,  in  alleging  that  the 
defendant  forged,  and  caused  to  be  foiged,  and  aided  in  forging;  these 
acts  are  not  only  the  same  offense,  under  the  statute,  but  are  in  legal 
contemplation  the  same  act.  • 

Bavk  Chxck  mat  bb  Dbboribbd  as  Obpbe  bob  Monbt,  ob  a8  Bill  of 
EzoHABOB,  in  an  indictment  for  forgery. 

Faxal  Vabiamob  dobs  mot  Exist  bbtwbbk  Allboatiom  in  Indiotmbnt 
FOB  FoBOBBT,  to  the  effect  that  an  order  was  drawn  upon  the  '*  presi- 
dent, directors,  and  company  of  the  Bank  of  Vergennes,"  and  proof 
that  the  order  was  drawn  upon  the  **  Bank  of  Vergennes,"  unless  the  in- 
strument is  described  as  importing  the  words  of  the  allegation  upon  its 
fooe. 

Allegation  that  Obdbb  was  Bbawn  on  Cobfobation  bt  Dufbrbnt 
Namb  fbom  Namb  of  Inoobpobation  is  Unnbcbssabt  in  an  indict- 
ment for  forgery,  where  the  instrument  is  set  forth  in  hcoc  verba, 

Indobsembnt  on  Bank  Chbgk  bt  Lbttbb,  that  It  is  Good  fob  Cbbtaim 
Amount,  is  CoBBBcrLT  Chabobd  in  an  indictment  for  forgery,  as  an 
acceptance  of  the  order. 

Gbnbbal  Usaob  in  Pabtioulab  Businbsb  nbed  nbvbb  bb  Allbqbd  in 
Plbadino. 

Bank  Tbllbr's  Authobitt  to  Accbpt  Okboks  mat  bb  Shown  upon  Tbial, 
without  the  necessity  of  an  ayerment  of  authority  in  an  indictment  for 
forging  such  an  acceptance. 

FoBOBB  of  Accbptanob  of  Bank  Chbok  is  Boitnd  bt  his  Own  Rbpbb- 
SBNTATiON,  and  is  estopped  from  denying  the  author!^  of  the  teller, 
whose  name  is  foiged,  to  make  such  an  acceptance. 

iNikioiMBRT  for  foigeiy,  against  James  Morion,  Samud  Bea- 
crofl;,  Charles  Sazton,  and  William  Mentzer.  The  first  coont 
alleged  that  James  Morton,  on  a  certain  day,  and  at  a  certain 
place, "  on  a  certain  paper  writing  purporting  to  be  a  bank  check, 
which  said  paper  writing  is  as  follows,  that  is  to  say:  *  No.  — . 
Vergennes,  June  29, 1854.  Bank  of  Vergennes,  pay  to  self  or 
bearer  twenty-nine  hundred  dollars.  $2,900.  John  Gill' — 
did  wittingly,  falsely,  deceitfully,  and  feloniously  make,  forge, 
and  counterfeit,  and  wittingly,  falsely,  deceitfully,  and  feloni- 
ondy  did  cause  to  be  falsely^  made,  forged,  and  counterfeited, 
and  wittingly,  falsely,  deceitfully,  and  feloniously  did  aid  and 
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assist  in  the  false,  deoeitfnl,  and  felonious  making,  fozging, 
and  counterfeiting  an  acoonntable  receipt  for  money,  which  said 
fidse,  forged,  and  counterfeited  accountable  receipt  for  money 
is  as  follows,  that  is  to  say:  *  Gtood  for  twenty-nine  hundred 
dollars.  H.  0.  Horton,  teller,' with  intent  to  defraud,"  etc., 
and  alleging  that  Beecroft,  otherwise  called  John  Gill,  Saxton, 
and  Mentzer,  did  aid,  abet,  and  procure  the  said  Morton  to  com- 
mit the  said  felony.  The  second  count  described  the  check  as  a 
bill  of  exchange,  and  the  indorsement  of  tiie  teller  as  an  accept- 
ance. The  third  count  described  the  check  and  indorsement  as 
a ''  paper  writing,  purporting  to  be  an  endence  of  debt,  issued 
by  the  president,  directors,  and  company  of  the  Bank  of  Yier- 
gennes."  The  fifth  count  described  tiie  indorsement  as  a  **  cer- 
tificate and  eridence  of  debt."  The  sixth  count  described  both 
the  check  and  indorsement  as  a  "  writing  obligatory."  The 
fourth  count  alleged  that  the  said  James  Morton  did  wittingly, 
falsely,  etc.,  make,  forge,  etc.,  **  a  certain  other  paper  writing, 
purporting  to  be  an  order  for  mon^,  together  with  a  certain 
false  and  forged  acceptance  written  thereon,  drawn  upon  the 
president,  directors,  and  company  of  the  Bank  of  Yergennes, 
a  banking  corporation  duly  organized  and  established  by  and 
under  the  authority  and  laws  of  this  state;  which  said  false, 
forged,  and  counterfeited  order  and  acceptance  are  and  were  as 
follows,"  etc.  A  noUe  prosequi  was  entered  as  to  Mentzer.  The 
other  respondents  severally  demurred,  but  the  demurrer  was 
oyerruled,  and  the  indictment  adjudged  sufficient.  The  re- 
spondents, being  again  arraigned,  sererally  pleaded  not  guilty. 
The  attorney  for  the  state  offered  evidence  on  the  trial  to  show 
that  the  bank,  whose  corporate  name  was  ''The  P]:e8ident, 
Directors,  and  Company  of  the  Bank  of  Yergennes,"  was  at  the 
time  of  the  forgery  doing  business  in  this  state;  and  that  H.  C. 
Horton  was  teller  of  the  bank,  but  the  indorsement  pu^tporting 
to  have  been  signed  by  him  was  not  in  fact  so  si^^ied.  The 
state's  attorney  also  offered  evidence,  against  the  objeotionB  of 
the  respondents,  to  show  that  previous  to  presenting  the  check, 
there  was  an  agreement  between  the  respondents  to  procure  tiie 
money  from  bonks  by  forged  paper,  without  reference  to«ny  par- 
ticulajr  bank.    Exceptions  by  the  respondents. 

E.  Edgerian  and  O.  B.  Marrington,  for  the  respondents. 

M.  O.  Everts^  for  the  prosecution. 

By  Court,  Bxdiibld,  C.  J.    1.  The  testimony  of  the  agree- 
ment between  the  defendants  to  procure  money  by  means  of 
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foiged  paper  from  banks,  without  reference  to  any  partionlar 
one,  -was  competent  for  the  purpose  of  implicating  each  defend- 
ant in  the  acts  of  the  others  in  carrying  forward  the  common 
design.  Such  eridence  tended  to  show  such  concert  among  the 
respondents  as  to  implicate  the  whole,  not  only  in  the  acts,  but 
the  declarations  of  aU  the  others,  with  reference  to  and  in  pur- 
suit of  the  common  object  of  the  conspiracy  or  concert 

2.  There  can  be  no  doubt  the  indictment  must  fail  as  to  the 
aoceasaries  if  it  does  as  to  the  principal,  for  the  one  charge  is 
made  in  terms  dependent  upon  the  other.  There  can  be  no 
doubt  that  many,  and  probably  a  majority,  of  the  counts  are 
fatally  defectiye.  To  sustain  an  indicbnent  for  foigeiy,  it  must 
bo  brought  within  the  statute.  The  making  or  altering  of  an 
instmment  not  named  in  the  statute  has  been  held  indictable 
as  a  misdemeanor  at  common  law,  but  not  punishable  by  sen- 
tenoe  to  state  prison  according  to  the  statute  against  forgery: 
State  T.  MoLeran^  1  Aik.  811.  And  without  much  examination, 
I  should  entertain  no  doubt  that  the  counts,  where  it  is  attempted 
to  count  upon  this  instrument  as  a  writing  obligatory,  or  as  a 
certificate,  are  clearly  bad;  the.one  probably  having  reference  to 
Boaled  instruments,  and  the  other  to  such  certificates  only  as 
are  made  evidence  in  courts  of  justice.  It  does  not  seem  to  me 
yerj  probable  that  this  writing  is  what  the  statute  intends  by 
an  aooountaUe  receipt. 

;  But  it  seems  to  us  that  some  of  these  counts  are  sufficient  to 
withstand  all  reasonable  severity  of  construction.  The  objection 
of  duplicity  is  at  first  view  rather  plausible.  Buton  looking  at 
the  subject,  the  forging,  procuring,  or  causing  to  be  forged, 
and  aiding  in  forging,  are  not  only  the  same  offense,  under  the 
statute,  but  are  in  legal  contemplation  the  same  act.  And  the 
English  precedents  in  the  case  of  Fontleroy,  one  of  the  most 
noted  cases  in  the  history  of  crime,  and  which  would  have  been 
broken  down  if  it  were  possible  it  should  have  been  done,  show 
that  it  is  the  practice  there  to  set  forth  the  offense  in  this  man- 
ner, and  we  think  there  is  no  duplicity. 

The  fourth  count,  in  which  the  respondent  Morton  is  charged 
with  forging  the  writing  itself  under  the  denomination  of  an 
order  for  money,  together  with  the  acceptance  of  it  by  the  bank, 
seems  about  as  difficult  to  dispose  of  as  any  of  them.  There 
can  be  no  manner  of  doubt,  upon  tiie  Englidi  cases  referred  to 
in  the  argument,  that  this  writing  may  properly  enough  be  de« 
scribed  in  an  indictment  as  an  order  for  money.  And  it  being 
alleged  to  be  drawn  i:^n  the  president,  directors,  and  company 
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of  the  Bank  of  Yergennesis  no  fatal  Tarianoe^  unless  the  instra- 
ment  is  described  as  importing  that  upon  its  faoe.  And  there 
seems  no  necessity  of  aUeging  that  the  order  was  drawn  upon 
the  corporation  by  a  name  different  from  their  name  of  incor- 
poration, where  tiie  instrument  is  set  forth  in  Jicsc  verba,  as  it 
must  be  in  charging  forgery.  For  then  it  appears  upon  the  face 
of  the  indictment  that  it  was  drawn  in  another  name  as  cer- 
tainly as  if  ayerred  in  terms.  This  is  expressly  so  laid  down  in 
3  Ch.  Crim.  L.  1040.  **  When  tbe  tenor  of  a  coyenant  is  set 
forth,  the  purport  must  necessarily  appear:'\  Bex  v.  OUchrist,  2 
Leach  Cr.  Cas.  660.  And  the  common  allegation  in  declarations, 
and  which  is  found  in  indictments  for  forgery  eyen,  that  the 
prisoner  drew  a  bill  upon  one  person  byh  different  name,  or 
on  a  bank,  omitting  part  of  the  name,  as  in  this  case,  is  neyer 
necessary  where  the  yery  words  of  the  bill  are  set  forth,  which 
makes  it  as  obyious  as  any  ayerment  can.  It  may  haye  been  an 
oyersight,  that  the  respondents  are  found  guilty  of  forging  the 
6rder  itself,  as  from  the  identity  of  the  names  of  one  of  the 
respondents  and  the  drawer  of  the  order  there  is,  perhaps,  no 
moral  doubt  the  order  was  genuine.  But  this  is  not  such  a 
legal  certainty  as  will  justify  us  in  disregarding  the  yerdict  of 
the  jury,  and  the  record  of  the  county  court  And  it  would 
seem,  too,  that  the  indorsement  is  correctly  charged  in  this  count 
as  an  acceptance  of  the  order.  No  particular  form  of  words  is 
necessary  to  constitute  an  acceptance  of  a  bill  or  order.  This 
form  is  as  significant  as  any,  and  is  coming  to  be  quite  common 
in  practice.  In  regard  to  the  right  of  the  teller  of  a  bank  to 
make  such  acceptance,  it  depends,  of  course,  upon  the  manner 
of  doing  business  in  such  and  similar  institutions,  and  if  such 
is  the  general  rule  in  such  institutions,  it  becomes  like  a  matter 
of  law;  and  if  of  such  notoriety  as  to  haye  come  to  the  knowl- 
edge of  the  judges,  it  is  to  be  giyen  to  the  jury  from  the  mouth 
of  the  court.  But  if  not  of  such  general  notoriety,  it  is  then  to 
be  shown  to  the  jury  by  the  testimony  of  those  conyersant  with 
the  subject.  It  is  like  general  usage  in  a  particular  business, 
which  is  to  be  proyed  until  it  becomes  of  sufficient  notoriety  to 
be  declared  by  the  judge.  But  such  general  usage,  in  particular 
business,  need  neyer  be  alleged  in  pleading,  more  than  are  the 
rules  of  law  applicable  to  the  case.  If  this  order  were  certified 
good,  and  an  acceptance  is  nothing  more,  by  the  cashier  of  the 
bank,  it  would  be  recognized  as  an  admitted  rule  of  law  that 
such  officer  had  authority  to  write  such  acceptances,  and  thereby 
to  bind  the  bank.    And  a  teller  is  but  the  agent  and  asaistMil 
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of  the  cashier,  4nidthdir  offices  and  duties  are  so  nearly  identical 
that  we  do  not^  Been]^  itr  necessary  to  aUege  that  he  had  anthority 
to  bind  the  hanjc.  If  his  general  dirties  hy  the  common  cour^ 
of  business  inj^ch  iijistitations  pertained  to  a  different  depart- 
ment, and  he  was  only  authorized  to  hind  this  bank  by  the 
particular  usage  of  this  bank,  the  averment  of  his  authority 
might  be  needful  to  the  sufficiency  of  the  indictment,  as  upon 
its  face  the  presumption  would,  in  such  case,  be  against  his 
authority  without,  the  aTerment.  But  we  think  now  the  pre- 
sumption is  in  faTor.of  the  auth.ority.  And  in  the  absence  of 
all  presumption,  when  the  authority  depends  upon  the  general 
usage  of  the  business,^  it  may  be  shown  upon  trial  without  the 
necessity  of  an  aTerment.  This  seems  to  be  supported  by  the 
authorities.  .  » 

It  is  certainly  not  common  to  set  forth  in  indictments  ^or  forgery 
of  bills  and  acceptances,  purporting  to  be  issued  by  the  officers  of 
corporations  or  the  agents  of  natmral  persons,  that  such  officers 
or  agents  had  authority  to  do  such  actsl  If  it  be  necessary  to 
make  such  averments,  it  is  equally  necessary  to  prove  them;  and 
it  would  certainly  be  a  Tery  remarkable  line  of  defense  in  such 
case  on  trial  before  the  jury  that  the  officer  represented  upon 
the  forged  instrument  as  having  done  a  certain  act  had  no 
authority  to  do  such  act.  It  may  be  safe,  we  think,  to  affirm 
that  the  person  forging  the  instrument  should  be  bound  by  his 
own  representation  upon  that  subject,  and  if  not,  that  a  forger 
who  is  skillful  enough  to  be  formidable  will  make  no  mistakes  in 
the  point  of  authority  of  the  officer.  This  would  be  a  safe  and 
just  presumption  to  make  against  one  shown  to  have  forged  such 
a  paper.  It  is  like  the  rule  by  which  the  acceptor  of  a  bill  is 
precluded  from  denying  the  genuineness  or  authority  of  the  biU 
itself.  I  certainly  recollect  no  case  where  the  person  putting 
off  a  forged  instrument  purporting  to  be  executed  by  an  agent 
was  allowed  to  defeat  the  prosecution  by  showing  want  of 
authority  in  the  person  represented  as  agent  upon  the  forged 
paper.     He  is  estctpped  by  the  representation. 

We  have  no  doubt  this  paper  might,  consistently  with  the  de- 
cided cases,  be  fairly  described  in  an  indictment  as  a  bill  of  ex- 
change, as  in  the  second  count.  But  if  one  of  the  counts  it 
sufficient,  we  need  spend  no  time  upon  the  others. 

Judgment  that  respondents  take  nothing  by  their  exceptions. 

FoBOBRT. — See  the  qnettiont  conoeming  this  orime  dieeuased  in  the  extan- 
rive  note  to  AmM  v.  Cott^  22  Am.  Deo.  906,  in  whioh  writings  whioh  act 
Hm  rabject  of  f oigtiy  are  ooniidered. 
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iNxaommv  Ghaboiho  Pnnoif  wim  Foboiho,  G4U8nio  to  bb  Fobobd, 
AND  AflBumro  xk  Foboebt,  Crabobs  oblt  Sznolb  Otibbbb,  wbert  « 
ttatate  proridfls  a  punishment  for  forging,  oansing  to  be  forged,  or  enieting 
in  the  forgery  of  inetmmenti:  OammonweaUh  ▼.  OuriUt  0  Allen,  270,  citing 
the  prindpel  oese;  tee  elao  the  principal  oese  cited  in  Bpme  t.  SUUe,  12  Wii. 
526,  on  the  propoeition  in  a  general  form. 

iNDIOmSNT   FOB    FOBQBBT,    HOW   VBOJJLD   DbKBIBB  IhBKBUMBIIT:     See 

8iaf^  y.  Sirtel^  I  AnuDec  580;  OammonweaUh  y.  ^oOey,  2  Id.  8,  and  note; 
StaU  y.  Parker,  6  Id.  786;  PwpUr.  Kingale^.  14  Id.  520;  Siai9  y.  Pottt,  17 
Id.  440;  J^eMy.  State.  22  Id.  767;  Perkitur.  CammanweaUh.  56  Id.  123. 

MaTBBIAL  VaBIANOB,  WBBB  DOBa  irOT  Ezm  BBtWBBV  IVDlOnfBMT  fOB 

Fobobbt  ahd  Pboov:  State  y.  Jcnee.  86  Am.  Deo.  257. 


Jones  v.  Weskbbn  Yebmont  Railboad  Gompant. 

[37  V!bbmoiv»  899.) 
COBPORATION  18    LlABLB  VOB   TOBTS  OV  AOBHTB  WTTBIN  ApTABBNT    SOOFB 

OP  THBiB  AuTHOBiTT,  OT  In  the  puraoit  of  the  general  pnrpoae  of  the 

charter. 
Building  Railboad  Tbaok  so  as  to  OoiiTBiBirrB  to  Othbr  Pubposbs  n 

wiTHix  Cbastbb  Fowbbs  d  a  railroad  company,  if  the  prunary  object 

was  for  railroad  pnrpoiaa. 
Railboad  Cokpakt  n  Lubu  ioe  MAmrBB  or  OoBsmuoniro  Bmbavx^ 

MBNT^  if  the  moded  oonatmotionia  fidrly  within  the  charter  powers  d 

the  company. 

COBPORATION  IB  LiaBLB  TO  IKTBBBSTBD    PaBTIBS  WHBK  DbPABTUBB  VBOM 

Cbabtbb  Powbbs  18  SuoHT  AND  iNOunofTAL,  and  not  rach  aa  to  give 
notice  of  itaelf. 
CoMSBMT  to  StnmB  Land  to  bb  Ovbbvlowbd  nr  CoRsaQinENOB  ov  Bitild- 
XHO  Railboad  Evbakkmbitt  is  hot  Waitxb  of  the  right  to  daBagas 
for  defective  constmotion. 

TBF8PA88  on  the  case  for  the  tinsldllfal  and  careless  building  at 
a  railroad  embankment.  One  Phineas  L.  Robinson  owned  a  mill 
on  Paran  creek,  supplied  with  water  by  a  canal  from  a  dam  and 
reservoir  some  distance  above  the  mill,  and  the  plaintiffii  owned 
dams  and  mills  on  the  same  creek  below.  The  defendants  located 
their  railroad  track  crossing  the  creek  betweetti  Robinson's  mill 
and  dam,  and  had  determined  on  crossing  the  creek  by  means  of 
an  embankment  about  twenty  feet  higher  than  the  intervale,  with 
a  stone  ouWert  underneath,  and  proposed  to  destroy  Robinson's 
reservoir  in  making  the  road.  Robinson  and  the  defendant  agreed 
that  instead  of  paying  for  the  reservoir  the  embankment  should 
be  built  solid  so  as  to  hold  the  water,  and  form  a  reservoir  seveml 
feet  higher  than  Robinson's  oaral,  the  water  above  that  to  run  off 
through  a  waste  wear  in  the  bank,  and  the  embankment  to  fur- 
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niflh  a  xesenroir  to  supply  Bobmson's  mill  with  water.  Thit 
ehange  in  the  mode  of  oonstraotioii  was  to  be  made  on  condition 
that  the  land  to  be  flowed  bj  the  new  xesenroir  shoold  be  f or- 
niahed  to  the  company  free  of  cost»  and  that  if  the  new  mode  of 
consimotion  should  cost  more  than  the  old  mode,  then  the 
difforence  should  be  applied  to  the  payment  of  other  damages 
awarded  to  Bobinson.  Welling»  the  plaintiff  in  one  of  these 
suits,  was  the  owner  of  the  land  to  be  flowed  by  the  construction 
of  ilus  new  reserroir,  and  bdiering  that  he  would-be  benefited, 
agreed  to  sell  forly  acres  of  land  at  thirty  dollars  per  acre,  and 
if  the  work  was  done,  to  deduct  ten  dollars  per  acre  from  the 
price.  The  defendants'  engineer,  with  the  approTal  of  the 
defendants'  directors,  then  made  the  change  in  themodeof  coui- 
struotion  of  the  embankment,  and  b^gan  the  work,  but  left  the 
company's  employ,  and  the  work  was  finished  under  the  super- 
intendence of  Bobinson,  who  had  in  the  mean  time  become  a 
director  of  the  company.  When  the  work  was  done.  Welling 
made  the  deed,  and  received  eight  hundred  dollars  for  the  land. 
The  embankment  was  not  constructed  with  ordinazy  prudence, 
and  was  so  insecure  that  it  was  washed  away,  and  property  of 
the  plaintiffs  below  was  greatiy  injured.  All  of  the  plaintiflb 
knew  of  the  change  in  the  mode  of  construction,  and  saw  the 
work  as  it  progressed,  and  made  no  objection  to  the  plan  adopted, 
but  did  strongly  object  to  the  manner  in  which  the  work  was 
exaeated,  and  the  insufficiency  of  the  dam.  The  cases  were  all 
referred  by  consent  to  the  same  referees,  who  reported  the  dam* 
ages  occasioned  to  each  plaintiff,  together  with  the  foregoing  facts. 
The  court  accepted  the  reports,  and  judgment  was  rendered  for 
the  plaintiffs  accordingly.    Exceptions  by  the  defendants. 

R.  Canfidd^  for  the  defendants. 

nobinsan  and  Sibley,  J.  L.  Stark,  D.  Bbberts,  and  N.  B.  EM, 
for  the  plaintiffis. 

By  Court,  Bkdiisld,  0.  J.  The  important  question  in  these 
cases  respects  the  authoriiy  of  the  corporation  under  their 
charter.  It  does  not  seem  to  be  questioned  that  such  a  cor- 
poration is  liable  for  torts  eren,  when  committed  by  their  agents 
within  the  apparent  scope  of  their  authority,  or  in  the  pursuit 
of  the  general  purpose  of  the  charter.  In  other  words,  when 
the  departure  from  the  charter  powers  is  not  such  as  to  be  notice 
to  all  that  the  agent  is  departing  from  the  proper  work  of  the 
eorposation,  they  are  liable  for  such  acts  of  their  agent. 

To  apply  this  reasoning  to  the  present  cases,  if  this 
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•actioii  is  fairly  to  be  regarded  as  the  bailding  of  a  mill-dam  at 
reservoir  for  the  oonvehieiioe  of  the  water-power  there  in  use, 
«nd  the  laying  the  track  ^>f  the  railroad  upon  the  eireetion,  as 
something  incidental  merely  to  the  general  purpose  of  the  erec- 
tion ^  then  undoubtedly  the  corporation  is  liot  liable. 

But  if  the  erection  is  primarily  for  the  purpose  6f  making  a 
track  for  the  railroad,  and  the  advantage  to  mill-owners,  by 
means  of  preserving  the  water  for  future  use,  a  mere  incident, 
and  dependent  only  upon  slight  and  not  expensive  departures, 
from  the  ordinary  mode  of  constructing  such  erections,  for  the 
benefit  of  the  railroad  mierely,  we  think  the  defendants  are  lia- 
ble. It  would:  seem  from  the  report  of  the  referees  that  the 
expense  was  not  thereby  ino^eased  to  the  company,  so  that  no 
question  arises  on  that  ground.  It  appeieurs  to  have  been  a 
necessary  erection  for  the  building  of  the  road,  so  that  no  one 
who  might  have  deemed  himself  thereby  endangered  could 
have  hindered  the  defendants  in  making  the  erection;  or  prob- 
ably have  obtained  any  legial  process  of  stay,  by  means  of  in- 
junction; so  that  the  erection  would  seem  prima  facie  within 
the  charter  powers  given  to  the  defendants.  It  does  not  then 
occur  to  us  how  the  defendants  can  escape  liability,  unless  it  be 
•either  upon  the  ground  of  the  motive,  or  the  mode  of  making 
the  structure. 

1.  As  to  the  mode  of  making  their  road-bed,  it  must  be  con- 
sidered, we  think,  that  the  railroads  in  this  state  certainly  have 
a  very  great  and  almost  unlimited  latitude.  The  restrictions 
upon  them,  either  in  their  charters  or  by  the  general  laws  of 
the  state,  are  yery  few  and  very  general.  It  would  seem,  there- 
fore, that  this  latitude  of  authority,  as  to  the  mode  of  making 
erections  and  excavations  for  their  roi^d-bed,  should  carry  a 
corresponding  extension  of  obligation.  And  if  so,  there  is  no 
doubt  the  mode  of  construction  is  one  v^hich  comes  within  the 
fair  and  reasonable  extent  of  the  powers  of  the  corporation, 
and  one  which  they  had  the  right  to  adopt,  and  that  they  are 
liable  for  the  manner  of  completing  the  structure. 

In  regard  to  all  the  plaintifiEs  but  Welling,  they  had  no 
privity  whatever  in  the  transaction,  and  no  implied  assent  can 
be  claimed  on  their  part.  If  this  embankment  had  been  con-^ 
structed  with  a  culvert  too  small  or  insufficiently  built,  and  the 
damage  had  resulted  from  such  faulty  construction,  there  could 
be  no  doubt  of  the  right  of  the  plaintiflfs  to  recover,  upon  gen- 
eral principles.  And  it  seems  to  us  it  can  make  no  difference 
that  the  agents  of  the  corporation  deemed  it  eipedient  aifd  taf » 
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to  build  it  with  a  waste  wear  instead  of  a  culvert.  No  one,  we 
suppose,  would  come  to  any  such  conclusion  bad  it  not  been 
for  the  motive  and  purpose  of  the  departure  from  the  ordinary 
mode  of  construction. 

2.  And  the  motive,  purpose^  or  object  of  this  mode  of  build- 
ing the  embankment,  so  far  as  it  proposed  merely  to  restore  the 
then  existing  reservoir  to  its  former  usefulness,  and  not  to  im- 
prove it  so  as  thereby  to  gain  an  advantage  to  defendants  by 
lessening  land  damages  in  a  mode  not  pointed  out  in  the  char- 
ter or  general  statutes,  no  one  would  contend  was  not  strictly 
allowable.  Indeed,  to  that  extent  it  was  one  of  the  prescribed 
duties  of  the  corporation  in  passing  streams,  and  equally  in 
passing  XK>nds  or  reservoirs,  as  we  judge.  The  difficulty,  then, 
seems  to  arise  ^m  the  attempt  to  unite  the  embankment  with 
the  reservoir,  so  as  thereby  to  produce  a  positive  improvement 
to  the  water-power. 

And  it  must  be  confessed  that  this  part  of  the  case  is  one 
which  requires  to  be  reviewed  with  some  caution.  But  it  seems 
to  us  a  question  chiefly  between  the  stockholders  and  the  cor- 
poration. So  far  as  the  agents  for  constructing  the  road-bed 
departed  from  the  main  object  in  hand,  thej  wore^,  of  courd^, 
assuming  responsibilities  not  imposed  by  the  charts,  and  not 
necessary  to  the  accotnplishmeni  of  the  purpose  of  its  creation; 
and  each  departure  is  always  liable  to  enhance  the  Idssies  in  a 
ratio  altogether  beyond  the  profits  thereby  arising,  and  so  to 
prove  A  source  of  ultimate  loss  to  the  corporator.  Upon  this 
ground,  veiy  probably,  the  corporation  migibt  have  inteifered 
bj  vmy  of  injunction. 

But  where  the  departure  is  slight  and  incidental  merely,  and 
not  such  as  to  give  notiee^  to  those  interested  that  such  agents 
are  departing  from  the  appropriate  business  of  the  corporation, 
it  is  just  and  reasonable  that  the: corporation  should  be  held 
Uable^at  all  events  to  strangers,  and  so  equally  in  a  more  essen- 
tial departure,  unless  they  take  steps  to  an^Bst  the  work  irt 
tfmtne.  And  this  is  chiefly  upon  the  grouiid  that  the  corpora- 
tors have  acquiesced  in  such  consthictidn  of  the  charter  powers, 
and  that  they  should  therefore  be  bound  by  it.  Bi^t  in  regard, 
to  strangers,  who  have  neither  the  mean?  of  knowing,  or  the 
right  to  interfere  in  every  case  of  departure  from  the  stiict 
eharter  powers,  the  case  is  different.  In  such  case  the  corpora- 
tion is  liable  unless  the  departure  is  marked  and  obvious,  and 
soflicieDt  to  justify  resistance  to  the  progress  of  the  work  in  > 
■ome  waj»  even  on  the  part  of  stxangers* 

AM»  Dbo*  Vou  XXV*  -U 


Digitized  by  VjOOQIC 


210  WooDflTOCK  Bank  u  Downer.        [Vermouth 

This  does  not  seem  to  have  been  such  a  departnxe,  and  we 
think  the  defendants  liable  for  the  defects  in  the  work,  and  the 
consequent  damages  to  the  plaintiffs.  And  it  does  not  seem  to 
us  that  the  case  of  Welling  is  to  be  distinguished  in  principle 
from  the  others.  It  might  have  been  true  that  had  he  refused  to 
part  with  his  land  the  corporation  could  not  have  taken  it  for  this 
purpose  (or  they  might),  but  he  in  no  sense  became  responsible 
for  the  mode  in  which  this  embankment  was  built.  His  con- 
senting to  suffer  his  land  to  be  flowed  no  more  binds  him  to  the 
defectiTe  mode  of  construction  than  if  he  had  refused  all  leave 
whatever.  In  such  case  the  defendants  might  have  flowed  the 
landy  and  would  have  been  liable  therefor,  and  possibly  thereby 
made  the  embankment  a  nuisance  if  it  seriously  affected  the 
health,  or  deprived,  as  it  would,  the  land-owners  of  the  use 
of  their  property;  but  waiving  this  claim  would  not,  we  think, 
amount  to  any  implied  waiver  of  his  daim  for  damages  for  the 
misoonstmotion  of  the  work. 

J'udgments  affirmed* 

LuBiLiTr  ov  GoaroBATioir  voa  Tokis  of  Aonm  or  Comtbaotobs:  8m 
WjBurtr.  BaraiaHadf  L.  OamU  Cfo..i5  Axa.  Daa  189,  and  note  diaooMiiig  Um 
Uftbilitj  in  general  of  a  matter  for  the  torti  of  hit  a^^ent;  Stone  ▼.  CheMre  R* 
J?.,  51  Id.  102,  sad  note  diwniting  the  liability  in  genenl  of  an  employer  for 
toe  aoti  of  a  oontraoton  VandiarhiU  v.  Bkkmomd  TwrnpOoe  Co,,  Id.  815,  and 
note;  Leaker  r.Waboih  Nmoigaiitm  Cb.,  56  Id.  494,  and  note;  Moh'  y.  Hop^ 
ite^68Id.812L 

RAn.ROAi>  Ookpaiit's  LuBOirr  ica  Dakaois  AamNo  fbom  Coh- 
■CBUonoir  ov  Eoads  See  Parker  y.  BoeUm  S  M.  R.  R,,  50  Am.  Deo.  709; 
KieMeom  v.  New  York  S  N.  H.  R.  R.,  56  Id.  890;  LUUe  Miami  R.S.W. 
Na^.  f»  Id.  WJiRkhardeonY.  VemunUCeHkaiS.  R.»tOU.28^ 


Woodstock  Bank  v.  Downer. 

[IT  VkBMOiin,  483.] 

OoABAinT  AmnuBMBD  TO  Casbool  op  Bank  bt  Name,  wrrBoor  DmoirAT 
nro  Hm  ai  Such,  Buhs  to  Bavx  where  it  imports  official  action  on 
the  oaahier'a  part  aa  an  afiair  of  the  bank,  and  the  conaideiataon  moree 
from  the  hank. 

DiOILAmATION  ON  KOTB  MUST   CoiTTAIX  TeUB  StaTKMBNT  OF   PBOMIU  Ao- 

OORDDTO  TO  ITS  LiOAL  EmoT,  and  where  it  ia  deohured  on  aa  an^abao- 
hite  promiae,  and  the  note  ahowa  a  eondjtional  promiae,  there  ia  a  vari- 


AwDiPSiT  upon  a  gnaianfy.  The  dedazation  oontained  aev- 
end  caonts,  in  all  of  which  the  note  was  described  as  payable 
to  the  plainiiir  absolotelj  in  ninety  dMjd  from  its  date,  and  that 
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the  defendant  had  guaranteed  the  payment  thereof  by  the  fol- 
lowing paper:  **Royalton,  April  3,  1847.  Mr.  Johnson — Sir: 
I  wiah  you  to  discount  a  note,  dated  Royalton,  April  3,  1847, 
for  the  sum  of  four  hundred  dollars,  and  signed  by  John  H. 
Richardson,  Lewis  S.  Fish,  Levi  Biz,  and  Seth  A.  Chase;  and 
I  guarantee  said  note  is  good,  and  the  payment  of  the  same. 
Solomon  Downer."  The  note,  dated  and  signed  as  above,  read: 
"  Ninety  days  from  date,  we,  the  subscribers,  jointly  and  sever- 
ally, each  as  principal,  for  value  received,  promise  to  pay  the 
Woodstock  Bank  the  sum  of  four  hundred  dollars,  conditioned 
that  if  one  half  the  said  sum  be  paid  at  that  time  the  remainder 
may  be  poeiponed  for  ninety  days  longer  on  the  payment  of  the 
interest  in  advance  which  would  accrue  thereon."  Johnson 
was  plaintiif's  cashier,  and  the  plaintiff  discoimted  the  note  on 
the  credit  of  the  guaranty.  The  defendant  objected  to  the 
admission  in  evidence  of  the  writing  and  note,  but  the  objection 
was  oTermled.  The  plaintiff  had  a  verdict.  Exceptions  by  the 
defendant. 

Jl  8.  Money,  for  the  defendant. 

Converse  and  BarreU,  for  the  plaintiff. 

Bj  Court,  BxMBSiT,  J.  The  first  question  is.  Can  the  Bank  of 
Woodstock  sustain  an  action  upon  this  guaranty?  The  line 
from  the  defendant  is  addressed,  it  is  true,  to  Mr.  Johnson,  wish- 
ing him  to  discount  a  certain  note  therein  described;  and  the  de- 
fendant adds,  ''  I  guarantee  said  note  is  good,  and  the  payment 
of  the  same." 

It  appeared  on  the  trial  that  Mr.  Johnson  was  at  the  time 
oashier  of  the  Bank  of  Woodstock,  and  that  the  note  described 
in  the  guaranty  was  presented  to  and  discounted  by  the  bank, 
the  bank  relying  upon  the  guaranty.  Though  the  guaranty  is 
not  addressed  to  Mr.  Johnson  as  cashier  of  the  bank,  yet  it 
dearly  imported  official  action  on  his  part  as  an  afEiur  of  the 
bank,  and  the  case  shows  that  the  consideration  moved  from  the 
bank.  We  think,  under  the  decisions  of  this  state  especially,  the 
promise  may  well  run  to  the  bank  from  whom  the  consideration 
moved. 

The  next  question  raised  is  also  a  question  of  variance.  The 
note  offered  in  evidence  was  for  four  hundred  dollars,  payable 
in  ninety  days  from  date,  with  a  provision  that  if  at  the  end  of 
ninety  days  the  makers  pay  one  half  the  note  and  the  interest 
on  the  ottier  half  in  advance  for  ninety  days  the  payment  of 
that  half  shall  be  extended  for  that  further  length  of  time.    This 


Digitized  by  VjOOQIC 


212  Tebbell  v.  Downer.  [Yermontb 

note  of  the  principals  is  set  up  in  the  declaration  as  an  absolute 
promise  on  their  part  to  pay  the  four  hundred  dollars  at  the  end 
of  ninety  days.  The  promise  of  the  principals  must  at  least  be 
declared  on  according  to  its  legal  effect. 

The  provision  in  the  note  for  extending  the  time  of  payment 
for  one  half  qualified  the  body  of  the  contract.  It  became  a  con- 
tract to  pay  absolutely  two  hundred  dollars  at  the  end  of  ninety 
days,  and  whether  the  residue  of  the  note  shoidd  then  become 
payable  rested  in  contingency.  In  BrisUno  y.  WriglU,  Smith's 
Lead.  Gas.  (last  ed.)  645,  the  case  of  Howard  y.  Chiles,  8  B.  Mon. 
877,  is  cited  in  note,  and  is  thus  digested:  A  consideration  of  a 
warranty  was  alleged  to  be  the  sale  of  a  horse  for  sixty-six  dol- 
lars, and  the  proof  was  of  fifty  dollars  paid,  and  a  note  given  for 
sixteen  dollars,  payable  on  a  contingency,  and  it  was  held  there 
was  a  variance,  the  price  averred  being  certain  and  without  con- 
dition, and  the  one  proved  being  in  part  depending  upon  a  con- 
tingency. It  is  said  that  as  the  principals  on  the  note  did  not 
avail  themselves  of  the  contingency,  the  whole  note  in  fact  became 
due  at  the  end  of  ninety  days,  and  that  the  provision  as  to  extend- 
ing the  time  of  payment  for  one  half  the  note  became  furudus 
officio.  Suppose  it  be  so,  the  makers  of  the  note  had  a  right  to 
avail.themselves  of  the  provision  when  the  note  was  given,  and 
this  provision  became  a  constituent  part  of  the  contract,  and 
should  have  been  truly  described  in  the  declaration.  This  is 
not  matter  in  discharge  of  the  contract,  which  may  be  omitted 
in  the  declaration,  and  to  be  treated  as  matter  of  defense,  but  it 
is  a  modification  of  the  contract  itself,  and  should  have  been 
set  out  in  the  declaration  with  the  proper  averments.  The  case 
of  Stamoood  v.  Soovel,  4  Pick.  422,  is  much  like  the  present. 

The  judgment  of  the  county  court  is  reversed  and  the  cause 
remanded. 

The  PBnroiPAL  casi  is  cited  in  Bumham  y.  CMUenUne^  11  Ind.  297t  u 
holding  that  a  goiianty  in  the  words,  '*I  gnarantee  the  said  nbtoUgood,  and 
the  payment  of  the  same,."  is  abeolnte,  and  due  notice  of  its  preaentment  and 
non-payment  need  not  be  shown. 


Tebbell  v.  Downeb. 

[27  VXBMOHT,  609.1 

PBEsnmfiNT  OF  Bill  op  Exohanob  tor  Patmbmt  at  Tmx  and  Plaoe 
SpidVCBD  THXBXiir  18  UiTincoESSABT  to  charge  the  acceptor. 

AVERMBNT  or  PrBSKNTM KMT  FOR  PAYMENT  IS  UnKBCESSABT  TO  ChAROB  A0« 

OEFTOB  of  a  bill  of  exchange,  and  if  averred  it  will  be  treated  as  soi^ 
plnsage,  and  need  not  be  proved. 
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Assumpsit.    The  opinion  states  the  &ots. 
O.  P.  Chandler y  for  the  plaintiffs. 
WaMmrn  and  Marshy  for  the  defendant. 

By  Court,  Isham,  J.  The  plaintiffs  have  brought  this  action 
as  indorsees  of  a  bill  of  exchange  drawn  upon  the  defendant  by 
Daniel  Terbell,  jun.,  at  the  city  of  New  York,  payable  six 
months  after  date  at  the  Metropolitan  Bank  in  that  city. 

The  acceptance  of  the  bill  by  the  defendant,  and  its  indorse- 
ment to  the  plaintiffs,  was  proved  at  the  trial.  This  bill  is  to 
be  treated  as  a  foreign  bill  of  exchange,  as  it  was  drawn  and 
payable  in  the  city  of  New  York  upon  the  defendant,  who  was  a 
resident  of  this  state.  In  such  cases,  bills  so  drawn  are  re- 
garded in  that  li^ht,  and  a  protest  for  non-acceptance  or  non- 
payment is  indispensable,  as  affording  the  only  proper  evidence 
of  a  demand  and  dishonor  of  the  bill  in  all  coses  where  such 
demand  is  necessary:  Buckner  v.  Finley,  2  Pet.  586;  Townsley  v. 
SumraU,  Id.  170;  Phoenix  Bank  v.  Hussey,  12  Pick,  483;  Well$ 
T.  Whitehead,  15  Wend.  527.  The  defendant,  being  the  acceptor 
of  this  bill,  is,  like  the  maker  of  a  note,  the  party  primarily  liable. 
The  drawer  and  indorser  are  liable  only  on  default  of  the  ac- 
ceptor. If  this  action  had  been  brought  by  the  holders  against 
the  drawer  or  indorser,  the  protest  would  be  the  necessary  evi- 
dence of  a  presentment  of  the  bill,  and  its  dishonor.  It  is 
equally  so  if  a  presentment  of  the  bill  is  necessary  to  charge  the 
acceptor.  The  authorities,  however,  in  this  country  are  very 
decisiye  that,  as  against  the  acceptor  of  a  bill  of  exchange,  a  pre- 
sentment for  payment  is  not  necessary,  whether  the  bill,  on  its 
&ce,  is  payable  at  any  specified  place  or  not;  neither  is  it  ren- 
dered neoessaiy  from  the  fact  that  such  presentment  is  stated  in 
the  declaration.  The  whole  averment  is  surplusage,  and  may 
be  struck  from  the  record,  and  still  leave  a  good  cause  of  ac- 
tion against  the  acceptor. 

In  England  it  was  for  a  long  period  held  in  the  common 
pleas  that  such  an  acceptance  was  conditional,  and  that  a  pre- 
sentment at  the  place  where  the  biU  was  payable  must  be  averred 
and  proved  in  order  to  perfect  the  right  of  recovery  against  the 
acceptor.  But  in  the  king's  bench  a  different  rule  was  estab- 
lished. It  was  there  held  that  such  an  acceptance  did  not  ren- 
der a  demand  necessazy  as  a  condition  precedent  to  a  right  of 
action  against  the  acceptor,  and  that  a  demand  at  that  place 
need  not  be  aTerred  in  the  declaration,  nor  proved,  but  that  the 
defendant  mi^t  prove  by  way  of  defense  against  damages  and 
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oosts,  in  the  nature  of  a  plea  of  tender,  that  he  was  rea^  to 
pftj  at  the  time  and  place  appointed;  and  in  that  eTent  he  most 
bring  the  amount  of  the  debt  into  coort.  That  conflict  of  opin- 
ion between  those  courts  was  settled  in  the  house  of  lords  in 
the  case  ot  Howe  y.  Young,  2  Brod.  &  B.  165, 180;  S.  0.,  6  Eng. 
Com.  L.  83,  in  which  the  rule  was  established  as  it  had  pre- 
vailed in  the  common  pleas.  The  statute  of  1  &  2  Oeo.  IV.,  c. 
78,  was  soon  after  enacted,  adopting  mainly  the  rule  as  it  had 
been  held  in  the  king's  bench:  Selby  t.  Eden,  3  Bing.  Gil;  Fayle 
T.  Bird,  G  Bam.  &  Cress.  531. 

In  this  country  the  rule  has  almost  universally  prevailed  that 
when  a  note  or  bill  is  payable  at  a  bank,  on  a  specified  day,  no 
presentment  is  necessaxy  in  order  to  charge  the  maker  or  ac- 
ceptor. It  is  a  matter  of  defense  on  his  part  that  he  had  made 
provision  for  the  payment  of  the  debt  at  that  time  and  place. 
No  averment  of  that  kind  need  be  made  in  the  declaration,  and 
if  averred,  it  need  not  be  proved.  On  proof  that  the  party  was 
ready  to  pay  the  debt  at  that  time,  he  will  be  discharged  from 
all  damages  and  costs;  it  will  have  the  effect  of  a  tender,  and 
the  money  must  be  brought  into  court.  This  is  the  rule  as 
established  in  the  supreme  court  of  the  United  States,  and  in 
most  of  the  states  in  the  Union:  Bank  of  United  SUUes  v.  Smiih, 
11  Wheat.  171;  Wallace  v.  McConnell,  13  Pet.  13G;  Pdyson  v. 
Whitcomh,  15  Pick.  212;  Nam>  v.  FuUer,  24  Wend.  374;  Eldred 
T.  Edwea,  4  Conn.  466;  Lyon  v.  Williamson,  27  Me.  149;  Mo 
Oruche  v.  Bank,  1  Am.  Lead.  Cas.  366;  Story  on  Bills,  sees.  355, 
866;  Hart  v.  Oreen,  8  Vt.  192. 

We  are  satisfied  that  there  was  no  error  in  the  decision  of  the 
court,  and  that  the  judgment  of  the  county  court  must  be 
affirmed. 

DncAND  AT  Tmx  and  Plack  DisiGirATED  18  UiofBOissABT  TO  Chaboi 
Haxib  or  Acokftob:  Washington  v.  Planter^  Bank,  28  Am.  Deo.  333;  AUmn 
▼.  Laaanu,  33  Id.  583;  Page  v.  Webster,  Id.  608;  Uipka  y.  Pi>pe,  52  Id.  579, 
and  notes  to  these  oases  oolleoting  prior  decisions. 


Dbiogs  v.  Abbots. 

[27  YXBMOIIT,  680.] 

/umiSDionoN  ov  Pbobatb  Ck>nRT  to  Grant  Administration  m  Concludbd 
BT  JuDOMBNT  OF  That  Court,  and  cannot  be  collaterally  attacked. 

PBdmB  TO  Married  Woman  to  Pat  Her  Purchase  Price  op  iieb 
Rbal  Estate  is  Chose  in  Action,  and  survives  to  her  if  she  survivef 
ler  nosband,  and  he  has  not  redaced  it  to  possession  daring  oovertars; 
iNit  if  he  sonrives  her,  it  passes  to  her  penonal  representatives. 
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Assumpsit  by  the  administrator  of  Bhoda  Eixmey,  a  married 
woman.  The  defendant  had  promised  to  pay  to  the  deceased 
ten  doUars  for  every  acre  exceeding  twenty  there  was  in  a 
piece  of  hmd  set  o£f  to  her  from  the  estate  of  her  &ther,  and 
deeded  by  herself  and  hnsband  to  Sally  Abbott.  The  excess 
was  alleged  to  be  eight  acres.  Judgment  for  the  plaintiff,  and 
exceptions  by  the  defendant. 

S.  M,  K.  Ormsby^  for  the  defendant. 

A.  Howard,  for  the  plaintiff. 

By  Goort,  Bedtield,  G.  J.  1.  The  objection  that  the  probate 
coort  had  not  jurisdiction  to  grant  administration  within  this 
state  is  concluded  by  the  judgment  of  that  court,  which,  it  has 
often  been  held  by  this  court,  cannot  be  attacked  in  this  col- 
lateral manner. 

2.  The  second  objection  to  the  suit  being  in  the  name  of  the 
administrator  of  the  wife,  upon  a  contract  to  her  made  durin<? 
the  coyerture,  the  husband  still  living,  so  far  as  appears  in  the 
case,  we  were  half  inclined  to  favor  at  first.  But  this  being  a 
case  where  the  consideration  of  the  contract  was  the  sale  of  the 
wife's  real  estate,  there  can  be  no  doubt  the  heirs  of  the  wife  f  n . 
equity  are  entitied  to  hold  the  same.  And  imder  our  statute,  if 
the  husband  had  since  the  decease  of  the  wife  recovered  the 
money  by  suit,  or  collected  it  without  suit,  he  would  probably 
hold  it  in  trust  for  her  heirs. 

But  at  all  events,  as  the  consideration  of  the  contract  was  the 
wife's  real  estate,  and  the  promise  made  to  her,  or  to  pay  for  her 
benefit,  the  authorities  treat  it  as  her  chose  in  action,  and  unless 
reduced  to  possession  by  the  husband  during  the  coverture,  that 
the  right  of  action  survives  to  the  wife  if  she  survive  the  husband ; 
and  goes  to  her  personal  representative  if  the  coverture  is  dis- 
solved by  her  death,  especially  if  the  husband  elect  to  treat  it  as 
her  separate  property,  which  seems  to  be  the  case  here,  by  giv- 
ing over  the  contract  to  the  wife's  administrator  to  bring  this 
suit.  This  is  so  laid  down  in  the  elementary  books:  1  Gh.  PI. 
22,  23  u;  FhiUiakirk  v.  PltuskvoeU,  2  Man.  &  Sel.  89G,  7,  and 
note  V.  Such  a  contract,  although  made  during  the  coverture, 
is  treated  in  law,  when  the  husband  does  nothing  to  evince  his 
determination  to  reduce  it  to  his  own  possession,  as  are  her 
choses  accruing  before  the  coverture.  In  such  case  they  always 
remain  the  property  of  the  wife  imtil  reduced  to  actual  posses- 
sion by  the  husband.  And  if  the  wife  die  before  that  event,  the 
right  of  action  goes  to  her  administrator  or  executor,  and  not  to 
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the  husband  as  such,  unless  he  be  administrator  or  executor. 
The  same  is  held  in  regard  to  a  bond  given  to  the  wife  during 
coverture,  or  any  express  promise  to  her,  if  the  husband  elect  to 
treat  it  as  her  separate  estate.  And  his  joining  her  in  the  suit  is 
BO  regarded,  as  he  may  sue  in  his  own  name  if  he  cbooses;  and 
if  he  do  so,  this  determines  her  interest  at  law,  or  if  he  indorse 
a  bill  or  note  given  to  her  during  coverture:  Gay  v.  Rogern,  18 
Yt.  342.  Hichardfson  v.  Daggetl,  4  Id.  336,  is  the  case  of  a  promis- 
sory note  given  during  coverture  to  husband  and  wife  for  her 
separate  estate,  and  never  claimed  by  the  husband,  and  it  was 
held  on  his  decease  she  might  indorse  the  note,  and  not  the 
administrator  of  the  husband.  And  if  so,  then  she  might  sue. 
And  by  parity  of  reasoning,  if  she  die,  then  her  administrator 
shall  sue,  and  not  the  husband,  which  is  this  case.  The  same  rule 
is  laid  down  in  Chit.  Oont.  152,  citing  many  recent  English 
cases:  Howard y.  Oakes^  3  Exch.  136, 140;  ScarpeUinai  v.  Atche- 
son,  7  Q.  B.  804;  Oaters  v.  MaddeUj,  6  Mee.  &  W.  423;  in  note, 
Sayre  v.  Floumoy,  3  Ghi.  541,  is  cited  to  same  effect. 
Judgment  afi&rmed. 

HcrsBAKD's  Rights  to  Wife's  Chosbs  ix  Action:  See  Flory  v.  Beeber, 
45  Am.  Deo.  610;  Boozer  v.  Addison,  46  Id.  43;  Leakey  v.  JUavpin^  47  Id. 
120;  Weeks  v.  Weeks,  Id.  358;  ArrinffUm  v.  Screwe,  49  Id.  408;  Itsk  v. 
Cttdbum,  52  Id.  761;  Stevens  v.  BeaU,  57  Id.  108;  Krebs  r.  (yOrady,  58  Id. 
812;  iSd^a  y.  iftx,  62  Id.  468. 


Gray  v.  Stevens. 

[28  Ybbmovt,  1.] 

Lessor  mat  Maihtaik  Trespass  against  Lessee  Who  Sells  Crops,  or 
a  portion  thereof,  and  against  the  parchaser  thereof,  when  the  lease 
stipulates  that  the  lessor  is  to  have  the  general  property  in  the  orope, 
and  that  they  are  to  be  oonsamed  on  the  premises. 

Bona  Fide  Purchaser  for  Value,  without  Notice,  Acquires  No 
Title  by  Purchasing  from  Lessee  crops  which  it  is  stipulated  in  the 
lease  shall  remain  the  general  property  of  the  lessor,  and  be  oonsnmed 
on  the  premises;  and  he  is  equally  liable  with  the  lessee  in  trespass  for 
the  asportation  of  the  crops. 

Damages  are  Value  of  Property  Removed  in  Trespass  by  Lessor 
against  Lessee  and  Purchaser  for  the  sale  and  removal  of  a  portion 
of  the  crops  which  it  is  stipulated  in  the  lease  shall  remain  the  general 
property  of  the  lessor,  and  be  consumed  on  the  premises  by  the  lessor's 
and  lessee's  cattle,  though  it  is  also  stipulated  that  if  any  surplus  remained 
at  the  termination  of  the  lease  the  lessor  might  purchase  it  upon  certain 
terms. 
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LbcSor  18  NOT  BouvD  FiBST  TO  SuB  SHERIFF  FOB  Cbops  whiob  looiee  has 
suffered  to  be  sold  under  execution  against  him  before  suing  lessee  and 
pnrchaser  for  another  portion  of  the  crops  subsequently  sold  by  the 
lessee,  where  the  provisions  of  the  lease  are  that  the  crops  shall  remain 
the  general  property  of  the  lessor,  and  be  fed  on  the  premises  to  the 
lessor's  and  lessee's  cattle,  and  that  the  lessor  may  purcliase  the  surplus 
of  the  crop  remaining  at  the  end  of  the  term. 

TBE8PA88  for  taking  a  qtmntitj  of  bay  and  straw.  Plea,  the 
general  issue.  The  plaintiff  showed  that  he  leased  his  farm  to 
Stevens  for  one  year,  and  that  Stevens  was  to  pay  one  hundred 
and  forty  dollars  rent  The  plaintiff,  by  the  terms  of  the  lease, 
was  to  put  upon  the  farm  six  cows,  and  he  did  so;  and  all  the 
bay  and  straw  produced  on  the  farm  was  to  be  fed  out  upon  the 
farm,  and  was  all  to  be  and  remain  the  property  of  the  plaintiff 
until  the  end  of  the  term,  and  until  Stevens  had  performed  all 
the  conditions  of  the  contract.  Stevens  was  to  put  on  the  farm 
a  sufficient  number  of  cattle  so  as  to  consume,  together  with  the 
plaintiff's  cattle,  all  the  fodder,  as  near  as  they  could  calculate; 
and  if  there  should  be  any  surplus  remaining,  amounting  to  one 
and  a  half  or  two  tons,  the  plaintiff  was  to  have  it  if  he  would 
pay  as  much  as  anybody  else.  About  the  middle  of  the  term 
all  the  bay  and  straw  on  the  farm  was  attached  as  Stevens's 
property,  and  was  afterwards  sold  as  such,  with  the  exception 
of  the  hay  and  straw  in  controversy,  which  the  officer  reserved 
as  the  debtor's  exemption  under  the  statute.  Soon  after  this 
sale  Stevens  sold  this  reserved  hay  and  straw  to  one  Redway, 
who  is  also  made  a  defendant  in  this  action,  and  received  the 
purchase  price.  This  hay  and  straw  were  removed  by  Bedway, 
Stevens  assisting  him.  The  defendants  attempted  to  show  that 
there  was  no  agreement  that  the  hay  and  straw  should  be  the 
property  of  the  plaintiff  until  Stevens  fulfilled  his  part  of  the 
contract.  They  introduced  evidence  to  show  the  bona  fides  and 
innocence  of  Bedwa/s  purchase.  They  showed  that  the  hay 
and  straw  sold  by  the  sheriff  had  not  been  removed  by  the  pur- 
chasers when  the  hay  in  controversy  was  removed,  and  that 
there  was  sufficient  left  to  keep  the  plaintiff's  cows,  and  that 
the  plaintiff's  cows  had  been  properly  fed  and  cared  for  up  to 
the  time  of  the  commencement  of  this  action.  The  defend- 
ants requested  the  instructidn  that  trespass  could  not  be  sus- 
tained against  either  defendant,  as  Stevens  was  a  co-tenant,  or 
at  least  a  bailee,  with  a  beneficial  interest,  and  there  had  been 
no  destruction  of  the  property,  as  Stevens  had  a  right  to  the 
possession  and  control  of  the  hay  and  straw  and  to  feed  it  to 
his  own  stock;  secondly,  that  Stevens,  from  his  relation  to  the 
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properfy,  had  sooh  m  right  that  bona  fide  purchasers  from  him 
would  he  protected.  The  court  refused  this  instruction^  and 
charged  that  if  the  contract  was  found  to  be  as  the  defendants 
churned,  a  mere  agreement  by  Stevens  that  the  hay  and  fodder 
was  to  be  fed  out  on  the  place,  then  the  plaintUT  could  not 
recover;  but  if  it  was  found  that  by  the  contract  all  the  hay  and 
straw  was  to  be  and  remain  the  plidntiff 's  property  until  Stevens 
should  fully  perform  his  part  of  the  agreement,  tben  the  plaint- 
iff was  entitled  to  recover  the  value  of  the  hay  and  straw  in  ques- 
tion.  Yerdiot  for  the  plaintiff,  and  exceptions  by  the  defendants. 

MerriU  and  WiUard,  for  the  defendants. 

J.  A.  Wing,  for  the  plaintiff. 

By  Court,  Bedsield,  0.  J.  The  leading  question  in  this  case, 
t.  e.,  whether  the  action  of  trespass  will  lie,  seems  to  us  expressly 
djBcided  in  the  late  cases  of  Briggs  v.  Oaks,  Brigga  v.  Bottwidc, 
26  Yt.  188,  and  Briggs  v.  BenneU,  Id.  146.  These  cases  wer« 
extensively  discussed  at  the  bar,  and  the  opinions  contain  all 
the  argument  which  I  could  now  offer,  and  which  it  is  not  im- 
portant to  repeat  here.  The  case  of  Farrani  v.  TliompBon,  5 
Bam.  &  Aid.  826,  had  been  adopted  by  this  court  in  Swifl  v. 
Mosely,  10  Yt  208,  where  it  was  decided  that  if  the  tenant  of 
personal  property  sold  the  same  during  the  term  he  thus 
determined  his  tenancy  and  forfeited  all  right  in  the  property; 
and  the  general  owner  might  sue  either  the  tenant  who  sold  the 
property  or  the  purchaser  in  trover,  and  by  parity  of  reason,  in 
treqpass.  But  in  the  late  cases  referred  to,  we  decided  that  the 
lessor  of  a  farm  who  stipulates,  either  expressly  or  by  reasonable 
implication,  to  have  the  general  property  in  the  crops,  and  that 
thqr  should  be  consumed  upon  the  farm,  or  if  the  same  stipula- 
tion was  made  in  regard  to  other  property  put  on  the  fann  or 
raised  there,  as  that  it  should  be  kept  there  during  the  term, 
and  the  tenant,  in  violation  of  such  stipulations,  sold  the  same, 
and  suffered  the  property  to  be  removed  from  the  farm,  all  his 
right  and  interest  therein  was  determined,  and  the  lessor  might 
recover  for  it  in  trespass  against  all  consenting  to  or  aiding  in 
the  removal.  The  same  general  principles  are  held  in  Smiih  v* 
Atkins,  18  Yt.  461.  We  also  substantially  adopted  the  prin* 
dples  of  the  case  of  Letois  v.  Lyman,  22  Pick.  437,  in  the  case  of 
Briggs  v.  Oakes,  supra.  The  difference  between  the  foregoing 
\  and  that  of  Surd  v.  Darling,  14  Yt.  214,  S.  0.,  16  Id.  877, 
\  altogether  from  the  difference  in  the  contracts  in  the  cases 
and  the  construction  the  court  gave  to  them.    That  the  contnot 
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in  the  case  of  Hurd  y.  Darling,  supra,  was  fairly  susceptible  of  ihe 
same  oonstmction  we  give  the  present  contract,  or  which  we  gave 
the  contract  in  Smith  y.  Atkins,  supra,  is  undoubtedly  true;  but 
the  contracts  were  Yery  &r  identic^,  and  altogether  susceptible 
of  the  different  construction  put  upon  them.  But  it  is  certain 
the  later  cases  incline  Yery  strongly  to  the  rule  which  we  here 
adopt,  and  it  is  undoubtedly  the  safer  and  surer  rule  both  for 
landlord  and  tenant. 

2.  It  is  certain  that  the  defendant  Bedway  could  deriYe  no 
more  rights  from  StcYens  than  Stevens  had,  however  innocently 
he  might  have  acted.  Stevens  stood  in  no  such  relation  to  the 
plaintiff  as  would  enable  him  to  convey  more  title  than  he  him- 
self possessed,  which  was  only  to  have  the  hay  fed  out  upon  the 
farm. 

3.  l*he  rule  of  damages  was  fair  enough,  as  it  seems  to  us. 
The  plaintiff  had  a  right  to  have  all  the  hay  fed  out  upon  the 
farm,  or  as  nearly  as  the  stock  could  be  calculated  in  proportion 
to  fodder,  leaving  all  doubts  in  favor  of  leaving  loss  stock  than 
fodder,  and  the  small  residue  of  the  hay  the  plaintiff  had  the 
right  to  purchase  upon  certain  terms.  Under  the  state  of  this 
contract,  the  plaintiff  was  not  bound  to  adopt  a  different  rule 
of  settling  the  transaction;  nor,  where  defendant  had  suffered 
a  large  quantity  of  hay  to  be  sold  upon  execution  against  him, 
was  plaintiff  bound  first  to  sue  the  sheriff,  and  recover  what  ho 
could  of  him.  He  might  sue  any  one  and  every  one  who  inter- 
meddled with  the  hay  contrary  to  the  terms  of  the  lease  and 
the  plaintiff's  rights  under  it. 

The  case  seems  to  have  been  correctly  tried,  and  the  judgment 
is  affirmed. 

HxASuai  ov  Damaois  ur  Tbovib:  See  i/oor/y  v.  Whiiney,  6l  Am.  Deo. 
239^  Aod  cfttas  dtad  in  the  note  242. 

MsAsuiUE  OP  Damagkb  IX  Trespass  for  Wrongfijllt  Selling  Propertt 
it  the  valae  of  the  owner's  interest  in  the  property  sold:  See  Hot  t.  Story,  44 
Am.  l>so.  121 ;  Benjamin  v.  Benjamin,  39  Id.  334;  flarker  v.  Dement,  52  Id,  670. 

Lajtdlord  caxxot  Support  Trespass  against  One  Carrtino  awat 
Cbop:  Oibbone  v.  DiUingham,  50  Am.  Dec.  233. 

SnruLATioN  in  Lease  concerning  Ck>Nsi7MPTioN  of  Crop  on  Premises 
Teste  no  interest  in  the  crop  itself  in  the  lessor  if  there  is  no  agreement  to 
that  effsotx  Symomde  v.  HaU,  59  Am.  Dec.  53;  and  see  the  cases  cited  in  the 
aoto  65.  Bot  see  the  note  on  cropping:  Putnam  y.  Wiae,  37  Id.  320,  321.  A 
stipolatlon  that  the  proper^  in  the  crop  is  to  remain  in  the  lessor  will  he 
efleetiYe:  Id.  821. 

BovA  FiDB  Pitbobasrb  from  One  having  No  Ttflb  Acquires  No  Titles 
MMis  t.  thereU,  82  Am.  Deo.  541;  WiUitmB(m  v.  WiUiammm,  41  Id.  636; 
iT.ir«Mlf,48Id.890;  9^  Jenmnge  r.  Qage,  56  Id.  470. 
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Thayer  v.  Kelley> 

[28  yKB3CO!fT,  19.] 

AaaiOKMEKT  or  Futitrk  Earnings,  Made  either  to  Secure  Present  In- 
debtedness OR  TO  Obtain  Futctre  Advances,  is  valid  and  binding  as 
against  creditr>r  seeking  to  subject  such  earnings  to  trustee  process,  when 
made  by  one  in  the  actual  employment  of  another,  from  whom  he  is  re- 
oeiving'Wages  at  a  stipulated  rate,  though  the  employment  is  not  for  a 
fixed  i)criod,  but  may  be  terminated  at  any  time  by  either  party. 

Trustee  process,  in  which  the  employers  of  the  principal 
defendant,  Kellej,  were  summoned  as  trustees,  and  were  sought 
to  be  charged  with  the  amount  of  wages  earned  by  the  defend- 
ant. Certain  claimants  to  this  fund  claimed  under  an  assign- 
ment to  them  of  the  earnings  due  at  the  date  of  the  assign- 
menty  and  the  future  earnings  of  the  principal  defendant  to 
become  due  during  one  year  from  that  date.  The  trustee  pro- 
cess was  served  in  September,  1854,  about  seven  or  eight 
months  after  the  date  of  this  assignment,  which  was  in  Feb- 
ruary, 1854.  At  the  time  of  service  the  trustees  owed  the  prin- 
cipal defendant  seventy-five  dollars,  and  at  the  time  of  their 
disclosure  one  hundred  and  twenty-one  dollars.  In  June,  1854, 
the  principal  defendant  gave  the  claimants  his  note  for  eighty- 
six  dollars  and  seventy-one  cents,  and  afterwards  received 
advances  from  them.  Including  the  note  and  advances,  he  was 
indebted  to  the  claimants,  at  the  time  of  the  service,  in  the  sum 
of  one  hundred  and  ninety- six  dollars  and  fifty-six  cents.  The 
trustees  had  received  notice  of  the  assignment  on  the  day  of  its 
date,  apd  had  made  payments  thereunder  to  the  assignees.  No 
copy  of  the  assignment  had  been  recorded  in  the  county  clerk's 
office.  The  trustees  were  adjudged  chargeable,  and  the  claim- 
ants were  held  not  entitled  to  the  funds.  The  claimants 
excepted. 

F.  V.  Jlandall,  for  the  plaintifb. 

H.  Carpenter,  for  the  claimants. 

By  Court,  Isham,  J.  It  is  admitted  that  the  trustees  were  in- 
debted to  the  principal  debtor  in  the  sum  of  seventy-five  dol- 
lars at  the  time  of  the  service  of  this  writ,  and  in  a  larger  sum 
at  the  time  of  their  disclosure.  But  it  is  insisted  that  they  are 
not  chargeable  as  trustees  in  this  case,  as  the  debt  had  been 
assigned  to  the  claimants  before  the  service  of  this  process,  of 
which  the  trustees  had  notice,  and  in  pursuance  of  which  they 
had  made  several  payments. 
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The  assignment  of  this  claim  was  made  on  the  tenth  of  Febra- 
aty,  1854.  It  is  not  expressly  stated  that  there  was  on  indebt- 
edness from  the  principal  debtor  to  the  claimants  at  the  time 
that  assignment  was  made.  But  the  assignment  purports  to 
haye  been  made  to  secure  them  on  a  previous  indebtedness,  as ' 
well  as  for  subsequent  advances.  The  inference  is  not  unrea- 
somible  that  the  note  of  eighty-six  dollars  and  seventy-one 
centSy  which  was  given  by  the  debtor  to  the  claimants  on  the 
seventeenth  of  June,  1854,  was  for  an  indebtedness,  in  part  at 
least,  at  that  time;  but  if  not,  the  effect  will  be  the  same,  if  it 
was  made  to  obtain  future  advances.  Neither  does  it  appear 
that  there  was  an  indebtedness,  at  the  time  of  the  assignment, 
from  the  trustees  to  the  principal  debtor.  There  is  nothing 
stated  in  the  case  showing  that  such  an  indebtedness  existed.  The 
case  must  be  considered,  therefore,  as  if  there  was  no  existing 
claim  due  from  the  trustees  to  the  debtor  at  that  time.  The 
question,  then,  arises  whether  that  assignment  gave  to  the  claim- 
ants such  a  right  to  the  money,  as  it  fell  due  from  the  trustees 
to  the  principal  debtor,  for  his  subsequent  earnings,  as  wiU 
enable  them  to  hold  it  against  an  attachment  by  this  trustee 
process.  In  the  case  of  MuXkaU  v.  Quinn,  1  Oray,  105  [Gl  Am. 
Dec.  414],  it  was  held  that  an  assignment  could  not  be  made 
of  future  earnings,  **  when  they  constituted  a  mere  possibility 
coupled  with  no  interest."  Such  a  state  of  things,  it  was  held, 
existed,  when  the  person  making  the  assignment  was  under  no 
subsisting  engagement  under  which  wagfes  were  to  be  earned, 
and  when  it  depended  altogether  upon  a  future  engagement 
whether  anything  w;ould  ever  become  due.  But  when  the  d^tor 
is  in  the  actual  employment  of  another,  and  is  receiving  wages 
under  a  subsisting  engagement,  an  assignment  by  him  of  hifii 
future  earnings  may  be  made,  not  only  for  the  security  dnd  pay- 
ment of  a  present  indebtedness,  but  for  such  advances  as  he 
may  find  it  necessary  to  obtain.  This  principle  is  fully  estab- 
lished by  the  cases  to  which  we  were  referred:  Weed  v.  Jewetty  2 
Met.  G08  [37  Am.  Dec.  115];  BrajckeU  v.  Blake,  7  Id.  335  [41 
Am.  Dec.  442];  Emery  v.  Latorence,  8  Gush.  151;  IHM  v.  Mayor 
of  New  York,  G  N.  T.  187. 

Th^  debtor  in  this  case,  at  the  time  of  his  assignment  to  the 
claimants,  was  in  the  actual  employment  of  the  trust^ep,  mider 
a  subsisting  contract,  at  a  given  price  per  day,  and  had  in  that 
manner  labored  for  them  for  some  two  or  three  years  previous; 
and  though  he  had  the  right  to  leave  their  employment,  and 
they  had  the  right  to  discharge  him,  yet  so  long  as  that  relation 
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existed  between  them,  we  think  the  authorities  are  satisfaotory 
in  holding  that  the  claimants  were  entitled  to  receive,  under 
that  assignment,  his  accruing  wages,  in  payment  of  the  ad« 
ranees  which  they  had  made. 

The  judgment  of  the  county  court  must  be  reversed,  and  the 
trustees  discharged. 

AHSiOKmorr  ov  Futuri  Earnings:  See  note  to  MulhaU  ▼.  Qtwin,  61 
Am.  Deo.  417.  The  mere  poesibility  of  being  again  employed,  and  of  earning 
wages  at  a  fature  time  under  each  employment,  is  not  assignable:  AlulhaU  v. 
Qmrnif  tupra.  But  when  the  assignor  is  actually  engaged  in  employment, 
the  assignment  of  his  future  earnings  in  that  employment  is  valid,  though 
he  is  liable  to  removal  at  any  time:  Id.;  see  also  Paigne  v.  Ma^w  Uc  ^ 
MMh.  37  Id.  744. 


NoYEB  V.  Smith. 

(»  Vbbmoxt.  09.] 

Tbmmm  n  Ko  Implied  OowntACt  on  Part  or  MASfER  that  Looomotivb  is 
Frib  from  DsracTSy  or. can  be  safely  used  by  the  servant;  and  when 
there  is  no  actual  notice  of  such  defects,  and  no  personal  blame  exists 
on  the  part  of  the  master,  he  is  not  liable  to  the  servant. 

Sbrtakt  AssvMn  8uoh  Rdixs  as  ari  Ivozdbmt  to  bis  Ssrviob,  and  as 
bsiwesn  himself  and  his  master,  he  Is  supposed  to  have  oontraoted  or 
thoso  terms. 

lUsffiR  MUST  KriRrmR  DiuoRiroB  aitd  Oarb  in  Sblboron  or  What- 
BVXR  AoBNcus  Hi  Bmplutb,  whrthrr  Animatx  or  Inanimatb,  in 
order  that  his  servants  be  not  exposed  to  unreasonable  risks;  and  lor 
failure  to  do  so  he  Is  liable  to  servant  injured  thereby,  who  is  himself 
unaware  of  the  extntordinary  risk,  and  is  in  the  exercise  of  proper  skill 
•Rd  diligence  at  the  time. 

Want  or  NonoR  or  Dbpsotivr  Condition  or  Looomotivb  dobs  not 
Bbubvb  Master  from  Liabilitt  to  Servant  injured  thereby,  when 
such  want  of  notice  arises  Irom  the  master's  gross  negligence. 

Qmom  Nbouoencb  of  Master  in  not  Knowing  Dbfbctivb  Condition 
OF  LoooMonvB,  upon  which  negligence  in  the  absence  of  notice  depends 
his  liability  to  a  servant  injured  thereby.  Is  sofliciently  averred  in  the 
declaration  by  the  allegation  that  but  for  the  want  of  all  proper  oare 
and  dOigenoe  the  unsafe  condition  of  the  engine  would  have  been  known 
toll 


Oasr.    Upon  demurrer  the  declaration  was  adjadged  insuffi« 
eieiit.    Ezoeptions  by  the  plaintiff.    The  opinion  states  the 


P.  DiOingham  and  H.  Carpenter ^  for  the  plaintiff. 
Peak  ami  OoSbyt  tor  the  defendants. 
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By  Court,  Isbam,  J.  This  case  comas  before  the  court  on  a 
geDeial  demuner  to  the  declaration.  The  plaintiff,  it  is  averred, 
was  injured  by  the  explosion  of  a  locomotive-engine,  on  which 
he  was  employed  by  the  defendants  as  engineer.  It  is  admitted 
that  the  engine  was  insufficiently  stayed  or  bolted  around  the 
fire-box,  and  that  it  was  also  insufficient  and  unsafe  in  other  re- 
spects, but  that  both  parties  were  ignorant  of  those  defects,  and 
had  no  notice  in  fact  that  it  was  in  an  unsafe  or  insecure  condi- 
tion. That  fact  is  directly  averred  in  relation  to  the  plaintiff, 
and  the  defendants  are  not  charged  with  any  such  notice  by  any 
averment  in  the  declaration.  It  is  averred,  however,  that  these 
defects  would  have  been  known  to  the  defendants  but  for  the 
wantof  all  proper  care  and  diligence  on  their  part.  Theinquiry 
arises  whether  the  facts  stated  are  sufficient  to  enable  the  plaint- 
iff to  recover,  it  being  admitted  that  the  plaintiff  was  in  the  ex- 
ercise of  proper  skill  and  diligence  when  he  was  injured. 

The  general  rule  seems  to  be  well  settled  by  the  authorities 
that  there  is  nothing  growing  out  of  the  mere  relation  of  mas- 
ter and  servant  that  raises  the  duty  stated  in  the  declaration. 
When  there  is  no  actual  notice  of  defects  in  an  engine  of  that 
character,  and  no  personal  blame  exists  on  the  part  of  the  master, 
there  is  no  implied  obligation  or  contract  on  his  part  that  the 
engine  is  free  from  defects,  or  that  it  can  safely  be  used  by  the 
servant.  The  law  imposes  no  such  obligation.  There  are  risks 
and  dangers  incident  to  most  employments,  and  especially  is 
this  true  in  relation  to  sudi  servicesasthoseinwhich  the  plaint- 
iff was  engaged.  Those  risks  the  parties  have  in  view  when  en- 
gagements for  services  are  made,  and  in  consideration  of  which 
the  rate  of  compensation  is  fixed.  In  all  engagements  of  that 
diaxBcter  the  servant  assumes  those  risks  which  are  incident  to 
his  service,  and,  as  between  himself  and  his  master,  he  is  sup- 
posed to  have  contracted  on  those  terms.  If  an  injury  is  sus- 
tained by  the  servant  in  that  service,  it  is  regarded  as  an  acci- 
dent, a  mere  casualty,  and  the  misfortune  must  rest  on  him. 
That  is  the  doctrine  and  the  extent  of  the  cases  to  which  we 
were  referred  by  the  defendants'  counsel. 

In  the  case  of  PrvaOey  v.  J^btofar,  8  Mee.  &  W.  1,  it  was  held 
thai  the  master  was  not  liable  to  his  servant  for  an  injury  sus- 
tained bj  him  from  the  breaking  down  of  an  overloaded  van. 
Lord  Afainger  in  that  case  observed  that ''  from  the  mere  rela- 
tion of  master  and  servant  no  contract,  and  therefore  no  duty, 
eaa  be  implied  on  the  part  of  the  master  to  cause  the  servant  to 
be  wMkj  and  seoorely  carried,  or  to  make  the  master  liable  for 
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damage  to  the  servant  arising  from  any  vice  or  imperfection 
unknown  to  the  master,  in  the  carriage  or  in  the  mode  of  con- 
ducting or  loading  it."  The  same  doctrine  is  sustained  in  Sey^ 
mour  y.  Maddox,  6  Eng.  L.  &  Eq.  265,  and  in  the  case  of  Couch 
y.  Steely  24  Id.  77.  The  principle  which  is  now  well  settled 
in  England  and  this  country,  **  that  a  master  is  not  liable  to 
his  servant  for  an  injury  occasioned  by  the  negligence  of  a 
fellow-servant  in  the  course  of  their  common  employment,"  is 
founded  upon  the  same  reason.  The  liability  of  one  servant  to 
be  injured  by  the  carelessness  of  another  is  a  risk  which  the 
servant  has  assumed  as  an  incident  to  his  employment,  and  for 
which  the  master  is  not  responsible.  This  general  rule,  how- 
eyer,  has  no  application  to  either  of  those  cases  when  there  has 
been  actual  fault  or  n^ligenoe  on  the  part  of  the  master,  either 
in  the  act  bom  which  the  injury  arose  or  in  the  selection  and 
employment  of  the  agent  which  caused  the  injury.  The  case  of 
Couch  y.  Steely  supra,  recognizes  both  the  general  rule  and  that 
qualification.  In  that  case  it  waa  held  that  as  there  was  no 
actual  knowledge  of  the  defective  condition  of  the  ship,  and  no 
personal  blame  was  imputed  to  the  owner,  a  seaman  could  sus- 
tain no  action  for  an  injury  sustained  in  consequence  of  its 
unsafe  condition.  The  language  of  the  court  implies  that  had 
there  been  actual  knowledge,  or  if  personal  blame  had  otherwise 
been  imputed  to  the  ship-owner,  a  liability  would  have  existed 
The  case  of  Hukhinson  y.  BaHway  Company,  5  Ezclu  352, 
is  a  strong  illustration  of  the  principle.  In  that  case  Alder- 
son,  B.,  after  recognizing  the  general  rule  that  a  master  is 
not,  in  general,  responsible  to  one  servant  for  an  injury  occar 
sioned  to  him  by  the  negligence  of  a  fellow-servant,  observed 
that "  this  must  be  taken  v?ith  the  qualification  that  the  master 
shall  haye  taken  due  care  not  to  expose  his  servant  to  unrea* 
sonable  risks.  The  servant,"  he  observed,  **  when  he  engage^ 
to  run  the  risks  of  his  service,  including  those  arising  from 
the  negligence  of  fellow-servants,  has  a  right  to  understand 
that  the  master  has  taken  reasonable  care  to  protect  him  from 
such  risks  by  associating  him  only  with  persons  of  ordinary 
skill  and  care."  There  can  be  no  doubt  in  relation  to  the  doc- 
trine of  those  cases,  or  the  general  principles  on  which  they 
are  founded.  The  master,  in  relation  to  fellow-servants,  is 
bound  to  exercise  diligence  and  care  that  he  brings  into  his  ser- 
vice only  such  as  are  capable,  safe,  and  trustworthy,  and  for  any 
neglect  iu  exercising  that  diligence  he  is  liable  to  his  servant  for 
injuries  sustained  from  that  neglect    It  is  not  necessary  thi^  h« 
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should  know  tbat  they  are  unsafe  and  incapaUe*  -It  is  Boffloient 
that  he  Wonld  have  known  it  if  he  had  exercised  leasonable  care 
and  diligence.  The  same  doctrine  is  sustained  in  this  country: 
Raihbon  y.  Budlong^  1  Am.  Lead.  Cas.  620;  tVtgmore  ▼.  Jay,  5 
Exch.  867,  note;  Goon  y.  Syracuse,  eic.  B.  B.  Co.,  6  Barb.  231. 
There  is  no  distinction  in  principle  between  those  cases  and 
the  one  under  consideration.  Upon  the  facts  admitted  by  this  de- 
murrer,  whateyer  may  be  the  agent  Which  the  master  brings  into 
his  service,  whether  animate  or  inanimate,  the  master,  is  bound 
to  exercise  care  and  prudence  that  those  in  his  employment  be 
not  exposed  to  unreasonable  risks  and  dangers;  and  the  Servant 
has  a  right  to  understand  that  the  master' will  exercise  that  dili* 
gence  in  protecting  him  from  injury,  and  also  in  selecting  the 
•gent  &om  which  it  may  arise.  It  is  only  such  injuries  as  haye 
arisen  after  the  exercise  of  that  diligence  and  care  on  the  part 
of  the  master  that  can  property  ))e  termed  accidents  or  casu- 
alties, which  the  servant  has  impliedly  agreed  to  risk,  and  for 
which  the  master  is  not  liable.  The  doctrine  iq  not  controyerted 
thai  the  defendants  would  be  liable  to  the  plaintiff  for  the  in- 
jury he  has  sustained  if  they  had  had  notice  in  fact  of  the  de- 
fectivb  condition  of  the  engine.  It  was  so  expressly  decided  in 
the  case  of  Kee^an  y.  Western  Bailroad  Corporation^  8  N.  T.  175 
[69  Am.  Dec.  476].  There  is  no  propriety,  therefore,  in  saying 
that  the  defendants  may  be  relieved  from  that  liability  by  a 
.want  of  such  knowledge  when  it  has  arisen  from  their  grosf 
neglect,  for  the  neglect  is  gross  when  the  fact  is,  as  is  admitted 
by  the  demurrer,  that  but  for  the  want  of  all  proper  care  and 
diligence  the  unsafe  condition  of  the  engine  would  haye  been 
known  to  them.  We  think,  upon  the  f^ts  admitted  by  the  de- 
murrer, the  plaintiff  can  sustain  this  action,  andthat  the  decla- 
ration is  sufficient. 

The  judgment  of  the  county  court  must  be  Reversed,  and 
judgment  rendered  for  the  plaintiff. 

SxBVANT  Undbbxakes  TO  RuK  All  Obdivabt  Rihxs  or  SxBVios:  Shiddi 
v.Tonge,  60  Am.  Deo.  698;  Htibgh  v.  New  OrUana  etc  R.  R.  Co,,  54  Id.  565; 
note  to  Murrof  v.  S.  C.  B.  B.  Co.,  36  Id.  281.  The  principal  case  is  cited 
to  the  point  that  an  employee  going  upon  a  railway  train  with  full  knowledge 
of  the  condition  of  the  road  and  its  management  cannot  recover  from  the 
railroad  company  for  injories  soffored:  Mose  v.  Johuon,  22  HI.  642. 

Ma8TXB*8  LiABnjTT  TO  Sebvant  FOB  NiouoKNCB  in  the  employment  of 
feUow-servants:  Note  to  Munuy  t.  S,  C.  B,  B.  Co.,  36  Am.  Dec.  282-287* 
see  also  Hubgh  ▼.  New  Orleans  etc.  B.  R.  Co.,  54  Id.  565;  FctrweU  v.  Boston 
iU,B.B.  Corp.,  38  Id.  339;  note  to  Keegan  y.  WeaUm  B.  B.  Corp*,  59  U. 
€17. 

Iv.  Dm.  yoL.  IXy— 15 
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MAifER  n  LiABU  «o  SsftTAHT  lOR  Ivjumiit  BMUunso  FROM  Dcraor- 
nm  MAmuniEt  or  »tnieturti,  whm  Um  maalir  hM  notioa  of  tho  dofeotivo 
■Me  of  the  maehiiMrj  or  ttrootores:  Keegam  t.  Wuiem  R.  B.  Oorp.t  69  Am. 
Deo.  476,  aod  note  477»  478;  see  al«o  FarweU  v.  Bodtm  R.  JL  Corp.,  88  Id. 
888. 

Thx  FKisroiFAL  0A8B  18  ORSii  to  the  point  thnt  n  oerYant  may  reoover 
Bgainet  the  meater  for  the  letter's  nei^igenoe:  Indkmt^poUi  tie.  R.  EL  Co.  t. 
Lone,  10  Ind.  567.  If  the  inoi^noity  of  en  agent  or  the  inanffioieney  of  a 
ttraotore  la  known  to  the  maater»  or  haa  existed  so  long  or  under  each  oir- 
cnmstanoea  that,  ezeroiaing  dne  oare,  he  ought  to  have  known  it^  he  is  re- 
sponsible: QUmtu^  ▼.  Etuiem  R.  R.  Oo.^  18  Allen,  442;  citing  the  prinoipal 
ease.  Bnt  where  the  maater  haa  no  actoal  notiee  of  defects  in  the  manhlnary, 
and  no  personal  Uame  eziats  upon  his  part»  there  is  no  implied  contract  on 
hia  part  that  the  <«gbe  is  free  from  def eoti,  or  that  It  can  be  aaf ely  need  bj 
tfaeaervaat:  Oohmhiu  ticR^pCfo.  V.  l^roetek,  88  PL  552;  citing  the  principal 


Datds  t;.  Bbadlbt. 
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To  Onrs  Fioioe  Lour  ov  Qooini  OoKuonD  war  vov  AonjAixT  Rs- 
CBlTSD^  the  oonalgnment  moat  be  in  terms  to  the  factor,  and  aa  againat 
sreditora  and  snbseqiient  pvrohassrs  he  most  have  made  adTaaoea.or 
acceptsnoee  npon  the  faith  of  it 

foww ABDMR^B  BaonpT,  Stativo  Bookpt  of  GiBKAiir  Goods  fob,  or  to 
BR  FoRWABDBD  10,  Faotob,  Is  »  oooslgnment  in  terms  to  the  lector  aa 
mnch  aa  if  a  formal  bill  of  lading  had  been  made  in  his  name  witbost 
the  word  '^assigns,"  and  in  connection  with  advances  and  aoceptaaesi 
made  npon  the  IMk  of  the  oooslgnment,  is  snffident  to  give  the  factor  a 
lien  npon  snoh  goods,  though  not  aotnall j  received. 

Dbuvbrt  to  Factor  of  SmFniro  Rbcupt  that  n  nr  Effbot  CHuma^ 
MBHT  OR  Bill  of  Laddto  to  the  factor  ia  a  symbdlio  delivery  of  tiie 
goods  themselves,  and  entitlea  him  to  a  lien  thereon  for  adv 


TBOFBBy  for  ihirly-one  bales  of  wool,  l)jI>aTis&  Anbin  against 
Bradley  &  Oo.  The  plaintiflfs  were  oommission  merchants  Ib 
Boston,  and  had  a  contract  with  B.  &  H.  Boynton,  according 
to  which  the  Boyntons  were  to  forward  to  the  plaintifiB  wool 
and  invoices  and  receipts  of  wool,  and  the  plaintiffiB  were  to 
accept  the  Bojrntons'  drafts  to  the  extent  of  two  thirds  or  three 
fourths  of  the  Talne  of  the  wool  forwarded.  The  defendants 
were  forwarding  merchants  at  Burlington,  Yennont,  and  had 
receiTed  the  wool  from  the  Boyntons,  to  be  forwarded  to  the 
plaintiflfJB.  While  the  wool  was  in  the  defendants'  hands,  it  was 
attached  under  a  writ  in  their  own  favor  against  the  Bojrntons, 
and  under  another  writ  in  favor  of  other  creditors  of  the  Boyn- 
tons. After  attachment,  the  wool  was  left  in  the  defendants' 
possession,  and  was  finally  sold  under  execution  of  the  defend* 
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aat8»  iBBiied  on  the  judgment  obtained  in  tlieir  attachment  suit. 
The  plaintifb  had  aooepted  and  paid  drafts  drawn  on  them  by 
the  Boyntona,  and  claimed  a  lien  upon  this  wool  for  the 
amounts  of  those  drafts,  and  therefore  brought  this  suit.  The 
plaintiflii  introduced  four  receipts  in  their  possession,  and 
signed  by  the  defendants.  Thqr  were  as  follows:  ''BeceiTed 
of  B.  &  H.  Boynton  thirteen  bales  of  wool,  to  forward  Da^is  & 
Anbin,  Boston,  via  Western  Bailroad.  Burlington,  May  80, 
ISAa**  **  BeceiTed  of  B.  &  H.  Boynton,  June  9, 1818,  six  sacks 
wool,  weighing  twelTe  hundred  and  eighfy-fiTe  pounds,  to  be 
shipped  to  Da^is  &  Aubin,  Boston.  Burlington,  June  9, 1848." 
"BeceiTcd  of  B.  &  H.  Boynton,  twenfy-oue  bales  wool,  to  be 
forwarded  to  Datis  k  Aubin,  Boston.  Burlington,  June  18, 
1848.'*  «« Becrifed  in  store,  June  16, 1818,  of  B.  &  H.  Boynton 
lor  Davis  &  Aubin,  Boston,  two  bales  wool,  by  W.  B.  B.,  from 
Oveenbush.''  Thej  also  introduced  three  drafts  drawn  upon 
them  by  the  Boyntons,  which  they  had  accepted  and  paid,  which 
were  dated,  reepeotiTely,  May  80,  June  6,  and  June  9, 1818,  and 
were  for  the  aiponnts,  respectiTely ,  of  four  hundred  dollars,  five 
hundred  dollars,  and  five  hundred  dollars;  also  letters  received 
by  them  from  the  Boyntons,  dated,  respectively.  May  80,  June  2, 
June  10,  and  June  18, 1818,  which  contained  invoices  of  the 
several  lots  of  wool,  referred  to  the  above  receipts  as  being  in- 
eloeed  in  the  letters,  and  advised  of  the  drawing  of  the  above 
drafta.  It  also  appeared  from  the  defendants'  shipping-book 
fliat  twenfy-nine  bales  of  the  wool  were  shipped  on  board  a  boat 
^on  lake  Ohamplain,  and  consigned  to  the  plaintiflfs.  -The 
wool  was  attached  on  board  the  boat,  and  was  then  returned  to 
the  defendants'  storehouse,  where  it  remained  until  sold  on  the 
exeeution.  The  other  bales  were  attached  in  the  defendants' 
storehouse.  The  plaintifb  maintained  a  general  account  with 
the  Boyntons,  charged  drafts,  when  accepted,  and  freight  and 
expenses,  and  credited  the  amounts  of  sales  made.  During 
their  business  relations  the  Boyntons  sent  them  drafts  which 
they  accepted,  with  reference  to  the  wool  they  had  o!n  hand  and 
that  on  the  way  to  them,  that  is,  with  reference  to  the  general 
standing  of  their  account.  Thej  received  five  per  cent  commis- 
sion, and  charged  interest  on  general  average.  On  the  thirtieth 
of  June,  1818,  the  plaintifb  demanded  the  property,  and  the 
defendants  refused  to  deliver  it.  The  defendants  claimed  that 
itshonldbesubmittedto  the  jury  whether  the  plaintiflfs  accepted 
the  drafts  specially  upon  the  wool  in  question  or  upon  the  gen- 
cnd  aoooont^  and  that  in  the  latter  event  the  plaintifb  could  not 
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roeorer.  It  was  charged  that  if  it  was  fo^uid  thai  under  the 
agreement  the  Boy&tons  were  to  consign  the  ^rool.and  forward 
to  the  plaintiffs  the  shipper's  reoei|>t  or  bill  of  lading,  and  the 
plaintiffs  were  to  accept  the  drafts  to  the  extent  6f  two  thirds 
or  three  fourths  of  the  value  of  the  wool  forwarded,  and  the 
wool  was  so  shipped  and  consigned,  and  the  bill  of  lading  or 
shipper's  receipt  forwarded,  and  drafts  drawn  and  accepted, 
upon  the  credit  of  and  with  reference  to  the  wool  so  for- 
warded, the  plaintiffs  would  have  constructive  possession  of  the 
wool  on  hand,  and  that  the  same  was  not  subject  to  attachment 
as  the  property  of  the  Bojntons,  and  the  plaintiffii' would  be 
entitled  to  recover  the  value  of  the  wool,  unless  it  exceeded  the 
amount  of  the  plaintiffs'  lien;  and  in  that  case  they  might 
recover  the  amount  of  the  three  drafts.  Yetdict  and  judgment 
for  the  plaintiflfs.    Exceptions  by  the  defendants. 

D.  A.  SmaUey  and  F.  O.  MU,  for  the  defendants. 

O.  F.  Edmunds  and  L.  E.  OhiUenden,  for  the  plaintiflh. 

By  Court,  BmvnOiD,  0.  J.  The  question  in  the  present  case 
is  in  regard  to  the  right  of  a  factor  to  a  lien  upon  goods  oon- 
fligned  to  him  and  upon  which  he  has  made  advances.  Ashnrst, 
J.,  in  giving  the  opinion  of  the  court  in  Muan  v.  lAckbarrow,  1 
H«  Black.  867;  S.  0.,  «ufr  nam.  Lichbarrow  v.  ifiucm,  2  T.  B.  63; 
6  East,  21,  a  very  leading  case  upon  this  subject,  says,  in  regard 
to  a  bill  of  lading:  **  If  the  consignor  had  intended  to  restcain 
the  negotiabiliiy  of  it,  he  should  have  confined  the  deliveiy  of 
the  goods  to  the  vendor  only,  but  he  has  made  it  an  indorsaUe 
instrument.''  The  judge  seems  to  consider  the  fact  that  the  bill  is 
made  to  deliver  to  assigns  essential  to  its  validity,  in  the  hands  of 
a  bona  Jide  purchaser  of  the  goods:  Sargent  v.  Mofris,  8  Bam. 
k  Aid.  282;  Evans  v.  MarleU,  1  Ld.  Baym.  271.  And  in  Chit. 
C!ont.  485,  it  is  said:  <<U  the  biU  of  lading  be  to  deUver 
to  A.,  he  should  be  plaintiff.  The  bill  of  lading  will  decide 
who  shall  sue  the  carrier;"  citing  Bryans  v.  .ffix,  4t  Mee.  &  W. 
776.  The  form  of  expression  used  by  Mr.  Ghitiy  as  indicating 
who  is  to  bring  the  suit,  upon  the  fact  of  the  contract  of  consign-* 
ment,  or  receipt  by  the  carrier,  is  the  very  indentical  language 
of  two  of  these  receipts.  '*  June  18, 1848.  Beceived  of  B.  & 
H.  Boynton,  twenly-two  bales  of  wool,  to  be  forwarded  to  Davis 
Sl  Aubin."  The  one  of  May  80th  is,  "  to  forward  to  Davis  & 
Aubin,"  and  that  of  the  fifteenth  of  June  is, ''  received  in  store," 
etc.,  **  of  B.  k  H.  B.  for  Davis  &  Aubin,"  which  is  still  more  ex* 
plieit,  if  possible.    In  the  case  of  Bryans  v.  JKap,  stqwti,  tli* 
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paper;  called  indifRaienlly  a  shipping  receipt  and  a  bill  of  lading, 
was  not  made  to  assignSy  but  only  to  the  plaintiffs,  and  the 
effectrre  part  of  the  contract  was  to  be  delivered  to  Delanj  & 
Co.,  at  Dublin,  in  care  for  and  to  be  shipped  to  the  plaintiffs 
in  the  action,  which  is  certainly  no  more  express  in  its  under- 
taking to  forward  the  goods  to  the  plaintiffs  than  the  contract 
of  the  defendants  in  the  present  case.  In  either  case,  it  is  an 
express  promise  to  deliver  to  the  consignees.  It  can  by  no 
kind  of  refinement  be  made  to  signify  anything  else.  And  ac- 
cording to  all  the  cases,  if  the  plaintiffs  had  been  purchasers, 
this  would  have  vested  the  absolute  title  in  them,  subject  only 
to  the  right  to  stop  in  transitu^  which  right  might  have  been 
defeated  by  a  bona  fiie  transfer  of  the  bill  of  lading  for  value, 
in  EaXL  v.  Griffin,  10  Bing.  246,  it  was  held  that  the  transfer  of 
a  wharfinger's  receipt  was  a  transfer  of  the  property .  And  Tin- 
dal,  0.  J.,  said  ^'it  had  been  the  practice  to  consider  money 
advanced  upon  a  wharfinger's  receipt  in  the  same  light  as  if 
advanced  on  the  actual  delivery  of  goods."  And  the  holder  of  a 
lighterman's  receipt  is  said  to  have  a  control  over  the  goods  till 
he  can  obtain  a  bill  of  lading:  Graven  v.  Ryder,  6  Taunt.  488. 

As  contended  by  counsel  in  the  case  of  Bryanty.  Nix,  4  Mee. 
Sl  W.  776,  the  contract  was  destitute  of  almost  all  the  essen- 
tials of  a  bill  of  lading.  It  was  no  voyage  at  all,  but  a  mere 
transfer  along  a  canal-boat  to  Dublin,  and  thence  to  Liverpool. 
But  Che  court  held  that  the  consignees  acquired  a  sufficient  title 
to  all  the  cargo  which  was  actually  put  on  board  the  boat  by 
ttie  conmgnors  before  the  shipping  receipt  was  executed,  and 
forwarded  to  the  plaintiflh,  but  not  to  suc^  as  was  then  under 
their  control  and  not  shipped,  so  that  the  mere  promise  to  ship 
certain  articles  set  apart  would  not  be  sufficient,  but  it  must 
actually  be  done,  and  the  shipper's  receipts,  according  to  most 
of  the  oases,  forwarded  and  the  bill  accepted,  or  advances  made 
upon  the  faith  of  such  shipment  before  any  new  destination  is 
given  to  the  cargo.  Until  that  is  done  the  matter  is  ambulatory, 
and  depended  upon  the  will  of  the  consignor.  But  afterwards 
it  is  beyond  recaU.  In  that  case  the  consignor  altered  his  mind 
before  the  second  boat  was  loaded,  and  gave  an  order  to  the 
shipper  to  have  its  cargo  delivered  to  another  person,  as  also  the 
first  And  the  court  held  that  the  first  was  beyond  his  control, 
and  not  the  second,  because  the  order  was  countermanded 
before  it  was  shipped. 

It  seems  impossible  to  distinguish  the  present  case,  in  prind** 
1^,  from  the  case  of  .fi^yontv.JKo?,  supra.    There  are  many  cases 
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where  a  fljmboHoal  ie&werj  of  goods,  with  an  adi 
ceptanoe  upon  the  faith  of  the  deUrezy  of  each  lymboly  haa 
been  held  to  create  a  lien  upon  the  goods,  the  aame  aa  the 
actual  deliTezy.  In  EM  t.  Griffin^  10  Bing.  246,  before  re- 
ferred to,  one  Willaonwas  the  owner  of  goods  which  were  about 
to  be  shipped  from  Stockton  to  London,  and  took  a  wharfinger's 
receipt  for  them,  which  he  handed  over  to  the  plaintiff  upon 
an  adTance  of  money.  The  plaintiff  showed  this  wharfinger's 
receipt  to  the  wharfinger  at  London  before  Che  goods  arrived, 
and  he  promised  when  they  did  arrive  to  deliver  them  to  the 
plaintiff.  And  the  court  held  that  the  plaintiff  acquired  such 
an  interest  in  the  goods  as  would  enable  him  to  maintain  trover. 
This  is  put  by  the  court  upon  the  ground  that  it  was  a  iymboli- 
cal  delivery  of  the  goods,  the  same,  says  Bosanquet,  J.,  aa  if 
the  goods  passed  from  hand  to  hand. 

Lx  the  case  of  Craven  v.  Byder^  6  Taunt.  488,  the  plaintifb  oon^ 
tracted  to  sell  sugars  to  one  French,  and  put  them  on  board  the 
ship  for  that  purpose,  but  took  a  lighterman's  receipt  for  them  aa 
shipped,  **  for  and  on  account  of  the  plaintiffs;  **  and  although 
the  master  gave  a  bill  of  lading,  certifying  that  the  goods  were 
shipped  for  French  or  lus  assigns,  it  was  held  that  he  did  this  in 
his  own  wrong,  until  the  lighterman's  receipt  was  sorxendered. 
That  was  the  contract  of  consignment  until  exchanged  for  the 
bill  of  lading. 

So  that  to  give  a  faotor  a  lien  upon  goods  oonagned,  but  not 
actually  received,  these  incidents  must  concur:  1.  The  consign- 
ment must  be  in  terms  to  the  factor.  That  was  so  in  the  pres- 
ent case,  as  much  as  if  a  formal  bill  of  lading  had  been  made 
in  his  name,  omitting  assigns.  So  that  the  undertaking  of 
Bradley  &  Oo.  is,  in  terms,  to  forward  them  to  Davis  k  Aubin, 
and  for  their  benefit.  They  are,  upon  the  face  of  the  forward- 
er's receipt  (which  is  in  fact  a  bill  of  lading,  as  &r  as  one  can 
properly  exist  in  these  inland  transactions),  the  parij  entitled 
to  sue,  and  the  instrument  binds  the  defendants  to  forward  the 
goods  to  the  plaintiffs,  and  equally  binds  the  carrier  to  deliver 
to  them,  and  prima  fade  the  plaintijflb  are  the  only  parly 
entitled  to  receive  the  goods,  upon  the  face  of  the  transactioii* 
B.  k  H.  Boynton  had  parted  with  their  control  over  them.  2. 
But  to  the  conclusiveness  of  such  a  contract  against  creditors 
and  subsequent  purchasers,  it  is  requisite  that  the  consignee 
should  have  made  advances  or  acceptances  upon  the  faith  of 
these  particular  consignments.  That,  too^  we  think  is  dMmii 
by  the  testimony  and  found  by  the  jury. 
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In  addition  to  Chis,  which  seems  commonly  snfflcient  to  gire 
the  factor  a  lien,  and  is  all  that  existed  in  Solbrook  t.  Wight,  24 
Wend.  169  [86  Am.  Dec.  607],  and  which  seems  to  us  to  be  a  sensi- 
ble, and  we  see  no  reason  to  doubt  a  sound,  case — ^in  addition  to 
all  this,  the  present  case  does  contain  what  all  the  cases  and  all  the 
books  upon  this  subject,  as  &r  as  I  can  learn,  have  ever  regarded 
asa  symbolical  deUvezy  of  the  goods,  the  sending  to  plaintifEs  the 
diipper^s  receipt,  whidi  is  in  effect  and  in  terms  a  consignment, 
or  bill  of  lading,  to  the  plaintiflfs.  For  what  is  a  bill  of  ladingf 
It  seems  to  be  nothing  more  than  an  acknowledgment  that  the 
goods  are  put  on  board  the  ship  at  one  port,  to  be  deliTered  to 
A.  B.  at  another  port  or  to  his  assigns.  This  contract  is  com- 
monly executed  in  trq^cates,  one  of  which  is  kept  by  the  mas- 
ter for  his  own  information  as  to  the  nature  of  his  undertaking, 
one  is  retained  by  the  consignor  to  show  that  he  has  shipped  the 
goods,  the  other,  which  is  the  only  one  intended  to  be  nego- 
tiated, is  forwarded  to  thcTendee  or  factor;  and  if  these  persons 
indorse  such  bill  of  lading  for  Talue,  it  passes  the  title  of  the 
goods  eren  to  the  defeating  of  the  right  to  stop  in  iranaiki.  The 
consignor  may,  if  he  choose,  take  the  bill  of  lading  in  his  own 
name,  and  then  he  can  indorse  it.  But  unless  he  restricts  the 
consignment  to  be  deliTered  for  his  own  use,  the  consignee  is  the 
f§xtj  prima  faeie  entitled  to  control  the  deUrezy  and  the  title. 
And  this  is  the  form  of  the  present  consignment.  And  the 
shipper's  receipt,  being  deliTered  to  plaintifb  and  acceptances 
made  upon  its  faith,  the  plaintiflb*  title  was  perfected  to  the  ex- 
tent of  their  lien,  and  this  point  is  expressly  put  to  the  jury  and 
found. 

This  point  was  considered  and  decided  by  the  court  when  the 
ease  was  last  before  us,  and  is  reported  in  24  Yt.  56,  and  the  re- 
argument  and  re-examination  has  confirmed  our  conTictiona  of 
the  entire  soundness  of  the  decision.  We  do  not  think  the 
question  is  one  susceptible  of  reasonable  doubt,  and  it  seems  to 
ua  to  haTO  been  properly  submitted  to  the  jury,  so  that  we  might 
here  content  ourselTee  by  affirming  the  judgment;  but  we  are 
induced  to  <»iamine  the  cases  further  to  some  extent. 

The  case  of  JBMbroofc  T.  IFSgM,  24  Wend.  168  [86  Am.  Dec.  607], 
is  m  full  autbuvify  for  the  decision  of  the  county  court  in  this  case. 
There  the  plaintifb  were  commission  merchants  in  New  Tork, 
and  their  conmpondents  manufacturers  at  IGddlebuxy ,  Vermont. 
They  adTised  the  plaintifb  of  the  goods  being  in  readiness  to  be 
forwarded  to  them,  and  that  thqr  would  be  sent  to  a  house  in 
Troy,  as  soon  as  consistently  could  be,  to  be  forwarded  to  the 
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plaiittifb  in  the  spring.  That  was  done»  and  the  goods  sent  to  a 
forwarding  honse  in  Troy,  with  instructions  to  forward  them  to 
the  plaintiffs  upon  the  opening  of  navigation.  The  consignors, 
about  this  time,  drew  upon  the  plaintiffs  for  six  thousand  dol- 
lars, at  different  dates,  which  the  juiy  found,  as  they  did  in  the 
present  case,  the  plaintiffs  accepted,  relying  upon  these  consign- 
ments. The  consignors,  being  pressed  by  other  creditors,  made 
a  different  disposition  of  the  goods  while  remaining  in  the 
hands  of  the  forwarder  at  Troy,  and  ordered  them  into  other 
hands,  and  to  be  delivered  to  other  parties.  But  the  court  held 
that  the  lien  of  the  first  consignees  was  perfected,  and  the  sub- 
sequent disposition  of  the  property  could  not  defeat  their  rights. 
In  this  case  there  was  nothing  like  a  symbolical  deUvery  which 
does  exist  in  most  of  the  English  cases  upon  this  point,  and 
equally  in  the  present  case,  and  which  seems  to  be  regarded  by 
most  jurists  and  merchants  as  an  essential  element  ina  c(msign- 
ment  to  a  factor,  in  order  to  perfect  his  lien  for  advances  made 
upon  the  faith  of  sudi  consignment,  and  which  fact  is  regarded 
at  amounting,  in  all  cases,  to  a  substantial  change  both  of  title 
and  possession. 

The  case  of  2iq^T.  Kymer^  8  Bam.  k  AdoL  820,  is  a  veiy 
elaborate  and  well-considered  case,  where  this  distinction  is 
fully  recognized.  It  may  be  here  noticed  that  some  of  the  Eng- 
lish cases  treat  a  formal  bill  of  lading  as  strictly  negotiable,  not- 
withstanding the  omission  of  the  word  **  assigns:"  Beniena  v. 
Buding,  Moo.  &  IL  611.  But  no  question  of  that  kind  arises 
in  the  present  case;  see  1  Smith's  Lead.  Oas.  260,  note  to 
JliUer  V.  Baoe,  where  the  proposition  is  attempted  to  be  main* 
iained  that  no  instroment,  by  the  English  common  law,  is 
strictly  negotiable,  unless  in  t^ms  made  to  assigns,  or  order,  or 
bearer,  etc.,  that  is,  unless  its  negotiable  quality  appears  in 
terms  upon  the  laoe  of  the  instrument.  None  of  the  principles 
laid  down  in  the  case  of  The  Jhiiice8,8  Oranch,885et8eq.,have 
much  application  to  this  subject,  as  the  questions  there  dis^ 
cussed  have  reference  to  priae  oases,  nor  does  any  general  prin- 
ciple there  laid  down  conflict  at  all  with  our  decision  here 
JRMeU  V.  Ede,  82  Eng.  C!om.  L.  260,  fl.  0.,  11  Ad.  &  El.  888, 
is  decided  chiefly  upon  the  question  of  the  intention  to  con- 
sign the  particular  goods,  and  the  effect  of  indorsing  a  bill  of 
lading  as  passing  the  absolute  title,  and  so  far  as  the  qnnbol- 
ioal  delivery  is  concerned,  is  aai  authority  for  our  joeeent  decis- 
ion. Iiiihe^aBe  otEmoUSS<>ynkmr.  IheJOef^^ 
213,  fliira  was  no  advance  or  acoeptanoa  upon  tiieisith  of  any 
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partionlar  ooxurignment,  and  nothing  like  a  ajmbolioal  delhreiy, 
^bich  leares  the  case  wholly  diflftimilar  to  the  presenl  No 
shipping  list  or  receipt  was  ever  delivered  to  the  plaintiffs  in 
that  case  by  any  one.  The  case  of  WhUehead  y.  Anderson,  9  Mee. 
&  W.  534}  where  it  is  held  that  to  constitute  a  construotiye  pos- 
session in  the  consignee  the  forwarder  or  carrier  must  enter  into 
some  new  and  specific  contract  to  deliver  to  the  consignee,  is 
this  very  case,  as  we  understand  the  shipper's  undertaking. 
Thecaae  of  Gardner  t.  Howland,  2  Pick.  599,  seems  to  us  a  fidl 
authority  for  the  decision  ^e  here  make*  Here  the  deliveiy  of 
the  iuToice,  with  an  assignment,  is  r^;arded  as  a  symbolical 
delivezy  of  tbe  ship.  Without  speaking  in  detail  of  the  other 
caseSy  which  seem  to  ua  more  remote  from. the  Teiy  points  in-* 
volTed  in  this  ease,  we  conclude  by  saying  that  no  case,  and  so 
fur  as  we  can  pereehre  no  principle,  conflicts  with  the  plaintifb* 
tight  to  recoTcr. 

It  is  scarcely  needful  to  advert  to  any  criticisms  which  Were 
attempted*  at  the  bar,  upon  the  opinion  of  the  court  in  24 
Yennonty  in  the  same  case.  We  have  shown  that  the  decision 
is  sound  and  tenable,  we  think;  and  if  it  were  not,  it  miist, 
according  to  the  settled  practice  <rf  this  court,  govern  the  same 
case;  but  we  do  not  consider  that  the  opinion  of  the  court,  as 
there  reported,  is  fairly  open  to  the  objection  that  it  is  extra- 
judicial and  mere  iiiiier  dictum^  because  the  judge  does  not  con- 
fine his  argument  to  the  single  point  urged  by  counsel.  That 
might  have  been  sufficient,  but  it  was  by  no  means  so  entirely 
free  from  all  cavil  as  the  reason  uiged  by  the  learned  judge, 
which,  so  &r  from  being  hicr  own  individual  speculation,  was  the 
very  grouiid,  and  the  chief  ground,  upon  which  the  case  was 
rested  by  the  different  members  of  the  court  at  the  consultation, 
and  is  too  well  and  too  convincingly  stated  to  require  any 
attempt  at  support  or  commendation  from  me. 

Judgment  afBrmed. 

FikOTOB^  Lmri  See  note  to  Biffdow  v.  Watter,  6S  Am.  Deo.  107,  168| 
WhUerr.  CoU^bl  Id.522;  Martin  ▼.  Plope,  41  Id.  66;  Detiha  ▼.  Pope,  Id.  76; 
JTiM^ipv.  illooftl,  40Id.  241;  Lambethv.  TwnAuU,  89  Id.  536;  McKemie  v. 
yeviw,  sa  Id.  291;  HMroohY.  Wight,  85  Id.  607;  HoO^v.  ffugg^/Mt,  19 Id. 
808;  PaUermmr.  MoOake^,  18 Id.  298;  Wardv.  Bramdi,  18  Id.  852;  Hodg* 
9m  T.  PafMM,  5  Id.  489;  OoQe  v.  AUUmm,  2  Id.  682. 

"FAOfm^  JjODS  ov  OonsioirKD  Qoodb:  See  note  to  Bigdow  v.  Walker,  58 
Am.  Deo.  167t  where  the  primsipel  oase  la  diaooeeed,  and  the  trae  rale  said  to 
be  that  the  mere  consignment  in  tenna  to  the  factor  will  not^ve  him  a  lien 
ibr  hia  advaneai,  hot  that  the  deUvery  to  hhn  of  >a  bOl  of  lading  or  cairier'a 
lia  MoeiHBTs  SeeZMka  T.  Pqp^f  41.1d.*76«»    1m  Bamk  i^  Bodmtier  v. 
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/onei^  85  Id.  290,  it  is  held  that  the  fioter  aoqniree  bo  iateml  in  the  goodfl 
eoniignad  to  him  vitil  the  reoeipt  of  the  goods  or  deliTery  to  him  of  a  hfll  of 
lading;  see  also  the  note  to  this  ease,  299;  Botmer  ▼.  ifarOy  43  Id.  754. 

TiTLi  PiLBSis  BT  Tkaksiib  07  BiLL  07  Laoiho:  See  oasss  oited  in  note 
to  Bank  qfRoekuttr  t.  Jcmes^  65  Am.  Deo.  299. 


MiomoAN  SiATB  Bauk  V.  Feok. 

pBykuonR.  900.1 
WBimii  OvA&AiiTT  om  Lbtteb  07  Geidit  mat  n  Subd  urov  smnat 
DT  Kamb  07  KoMlKAL  Pabtt  or  of  the  real  party  in  inteceet,  as  in  the 
case  of  simple  oontraots. 

WumV   OUA&AHTT   om    LrTEE   07    GrIDIT  AonRMBBD   10    FkBflOV    AS 

''FBanDXHT**  MAT  BB  Showv  BT  FB007  AxjuvBB  to  have  hesn  in* 
tnded  for  the  henefit  of  a  hank  of  which  snch  pscton  was  pcesidsBt»  and 
the  hank  maj  sue  thereon. 
Bbal  Pabtt  nr  IxTSBsn  Who  mat  Sub  ov  Wbitibb  Oobtbaot  maj  he 
ascertained  hj  proof  alkmde^  where  the  agency  or  trust  of  the  nominal 
party  appears  open  the  fMc  of  the  contract. 

07  Cbmsot  ADMLBWiBD  10  Pbbbob  a8  PBBBmBHT  Is  ascertained  to 
he  intended  for  henefit  of  a  hank  hy  proof  showing  him  to  be  president 
of  iooh  bank,  amd  of  no  oUmt  institution. 

07  Cbmsot  Siohbd  BT  Two  PbrsobSi  and  stating  that  another  per- 
son is  anthociaed  ^*to  value  open  us,  or  either  of  us,  to  the  amount  of 
twenty*five  thousand  dollars,  which  will  be  duly  honored,  and  wa 
hereby  Jointly  and  serendly  hold  ourselTee  accountable  for  the  accept- 
ance mad  payment  of  such  drsfli,'*  binds  both  signers  to  the  payment  of 
aU  acceptsnces  made  by  either,  especially  whsntiiqrlmve  shewn  by  their 
acts  that  snch  was  the  intention. 

>  07  Gbbdit  will  bb  CkumsuxD  as  Oobtibuxho  Ovabahtt  when 
it  has  so  been  treated  by  the  parties,  and  its  terms  are  not  inconsistent 
with  this  oonstmotion,  although  taken  alone  it  would  be  construed  as  a 
single  guaranty. 

07  Gebdit  will  Bom  Snunns  10  Fatmbbt  07  ]>bait8  Mabb 
Patablb  Blbbwhbeb  thah  at  Rmipbucb  07  Dbawbbb,  when  thediafts 
have  been  accepted  genendly,  and  the  signers  have^  after  the  aoceptsnce, 

ated  notea  and  given  otlier  assurance  of  the  payment  of  such  drafts. 

}  against  John,  JohnH.,  and  Edward  W.  Pedk,  upon 
a  letter  of  credit  signed  by  them  under  their  firm  name  and 
style  of  J.  &  J.  H.  Peok  &  Oo.,and  byH.  W.  Oatlin.  This  let- 
ter of  oredit  is  stated  in  the  opinion.  It  was  in  Iatot  of  Boelof- 
ion.  Hatch  &  Oo.,  of  Detroit,  ICohigan,  and  was  sent  to  that  firm, 
and  hj  them  deUvered  to  the  plainti&.  After  the  deUveiy  of 
this  iNtper  to  the  plaintifb  in  this  action,  Boelofson,  Hatdi  k 
Oo.  drew  seron  drafts,  two  of  which  were  upon  the  defendants 
as  drawees,  and  Ufa  upon  H.W.  Oatlin  as  drawee.    Thesei 


Digitized  by  VjOOQIC 


Dee.  1866.]     MiomoAN  State  Bank  i;.  Pbok.  S86 

dsttfts  aggregated  the  amount  of  twenty-fiye  thousand  dollars, 
which  was  the  amount  guaranteed  in  the  letter  of  credit.  These 
aeren  drafts  were  disconnted  and  paid  to  Boelofi9on»  Hatoh  & 
Co.  by  the  plaintifb,  and  their  amounts  were  paid  to  the  plaint- 
ifb  when  due.  After  drawing  these  seven  drafts,  whioh  were 
paid,  Boelofson,  Hatch  &  Co.  drew  seyen  other  drafts,  which 
were  also,  upon  the  faith  of  the  letter  of  credit,  discounted  and 
paid  by  the  bank,  but  which  were  not  paid  to  the  bank  at  matu- 
zify,  but  are  still  held  by  the  bank.  And  these  latter  seyen 
dxafto  oonstitute  the  matter  in  controvert.  They  amounted  to 
twenty  thousand  dollars,  were  all  drawn  upon  H.  W.  Catlin, 
duly  accepted  by  him,  duly  protested  for  non-payment,  and 
notice  thereof  was  duly  given  to  all  the  parties.  When  the 
ftnt  Ave  of  these  seven  drafts  were  overdue,  the  bank  demanded 
their  payment  of  Catlin  and  the  defendants  according  to  the  let- 
ter of  credit.  Catlin  and  the  defendants  thereupon,  in  order  to 
aecnre  the  payment  of  these  overdue  bills,  executed  and  delivered 
to  the  bank  their  four  promissory  notes,  amounting  in  all  to 
twelve  thousand  dollars,  which  -wbb  the  amount  of  the  overdue 
Ulls.  These  notes  the  plaiTitiffs  still  hold,  and  they  are  unpaid. 
The  plaintiflh  then  informed  the  defendants  that  two  more  bills 
of  exchange,  the  remaining  two  of  the  seven  unpaid,  had  been 
drawn  by  Boelofison,  Hatch  &  Co.,  and  had  been  discounted 
and  were  held  by  the  plaintjflh.  After  these  two  drafts  fell  due 
and  were  dishonored,  the  plainti£Eiei,  by  their  attomqr,  applied  to 
J.  H.  Peck,  who  was  a  partner  and  the  chief  financial  manager 
of  the  defendants'  firm,  for  the  payment,  under  the  letter  of 
eiedit,  of  these  two  bills,  which  amounted  to  eight  thousand  dol- 
lazB  and  interest.  J.  H.  Peck  then  promised  the  attorney  that 
these  two  bills  should  be  paid,  that  the  whole  twenty  thousand 
cUdlars,  the  amount  of  all  the  dishonored  bills,  should  be  retired 
within  ten  days  or  two  weeks  thereafter.  The  foregoing  are  the 
facts  in  the  case  stated,  and  the  court  below  held  that  the  plaint- 
itb  could  not  recover  upon  the  letter  of  credit  for  the  amounts 
of  the  dishonored  drafts,  and  rendered  judgment  accordingly. 
The  plaiTitiflh  excepted. 

Oeorge  F.  EdmundB,  for  the  plaintifh. 

J.  Maadk  and  8.  IFiret,  for  the  defendants. 

^y  Court,  Bnxmu),  C.  J.    This  is  an  action  by  which  the 
[to  recover  of  the  defendants  the  amount  of  certain 
I  of  H.  W.  Catlin,  upon  a  guaranty  signed  by  Catlin 
and  fhemaelvea,  and  addaessed  to  C.  C.  Trowbridge,  president, 
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Defxoit,  Bichigan,  in  these  words:  **  Dear  Sir:  Messrs.  Boelof- 
son.  Hatch  &  Co.,  of  Detroit,  are  hereby  authorized  to  value 
upon  US|  or  either  of  us/ to  the  amount  of  twenty-five  thousand 
dollars,  in  such  amount  and  on  such  time  as  they  may  require, 
which  will  be  duly  honored,  and  we  hereby  jointly  and  severally 
hold  ourselves  accountable  for  the  acceptance  and  payment  of 
such  drafts;''  signed  by  the  defendants  and  by  Catlin. 

The  person  to  whom  this  letter  was  addressed  was,  at  the 
time,  president  of  the  plaintiffs'  bank.  The  letter  was  given  to 
the  hands  of  Boelofson,  Hatch  &  Co.,  and  by  them  delivered  to 
the  plaintifb,  who,  upon  its  credit,  discounted  the  paper  in 
question. 

1.  The  first  question  made  in  the  case  is  that  the  guaranty 
does  not  appear  upon  its  &ce  to  be  intended  for  the  plainti£Eiei, 
and  that  it  is  not  competent  to  show  that  such  was  the  intention 
of  the  signers  by  extraneous  evidence.  But  contracts  of  this 
Idnd  have  never  been  held  subject  to  the  same  rul^  of  construc- 
tion in  this  respect  as  negotiable  paper.  And  in  regard  to  such 
paper,  even  in  this  state,  it  has  been  decided  that  it  may  be  sued 
in  the  nfone  of  the  real  parfy  to  the  contract,  although  his  name 
does  not  appear  upon  the  note  or  bill;  but  the  general  rule  of  the 
commercial  law  is  undoubtedly  otherwise.  But  in  regard  to  a 
guanmty  of  this  kind,  it  follows  the  general  rule  of  the  law  in 
regard  to  simple  contraotsi  which  is,  that  they  may  be  sued 
either  in  the  name  of  the  nominal  or  of  the  real  parly.  And  in 
the  case^f  oral  contracts,  it  has  been  considered  that  it  is  not 
important  whether  the  agenpy  of  the  promisee  were  known  to 
the  promisor  at  the  time  of  the  entering  into  the  contract.  And 
perhaps  the  rule  may  be  equally  applicaUe  to  written  simple 
contracts.  At  all  events,  there  can  be  no  question  that  where 
the  agenpy  or  trust  appears  upon  the  fkce  of  the  contract,  thus 
indicating  an  abbreviation  or  imperfecticHi,  so  to  speak,  being, 
as  it  were,  a  call  for  proof  aUunde,  that  such  proof  may  be 
introduced  as  the  basis  of  giving  eflbot  to  the  contract  by  show- 
ing the  sense  in  which  the  terms  are  used. 

And  in  the  present  case,  the  letter  of  credit  being  addressed 
to  the  person  as  president,  and  the  proof  showing  him  president^ 
of  the  plaintiffs'  bank,  and  of  no  other  institution,  it  renders  it 
certain  that  it  was  intended  for  the  plaintiffs'  benefit.  If  any 
doubt  had  arisen  upon  tiie  proof  iqK>n  this  point,  as  if  he  had 
been  president  of  two  banks  at  Detroit,  such  doubt  might  per- 
haps properly  enough  have  been  solved  by  further  proof  upon  the 
point  as  to  which  particular  bank  the  letter  wasin  &ot  addressed* 
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Bat  no  saoh  question  ftri^e&here.  The  oa36 of  WaUonT,  Dodson^ 
&Car.  A  P.  162,  0pfar  as  it  can  be  regarded  as  any  anthorify^ 
bein^  a  mere  rmi  prius  ease^  is  oertainly  in'  favor  of  the  liews 
we  take.  A.goaiBnt7.addie6ped  to  one  partner  was  allowed  to 
innre  to  the  benefit  of  botb>  upon  the  ground  that  they  had 
acted  upon  the  fiuth  of  it,  and  that  it  obviously  was  intended 
for  both.  S0|  too,  in  this  case,  a  general  guaranty  addressed  k> 
no  one  in  particular  was  allowed  to  inure  to  the  plaintive'  use, 
Gbsdee,  J.,  saying  **  such  a  gnaraniy  will  inure  to  the  benefit 
of  those  to  whom,  or  for  whose  use,  it  is  delivered.''  The  o^ier 
eases  cited  do  not  seem  applicable.  The  case  ol  Orant  v.  Naylar, 
4  Gxanch,  224,  ^^iras  where  the  guazaniy  was,  on  the  faee  of  iti 
by  mistake,  probably,  addressed  to  some  other  persons  than  the 
plaintiffs,  and  the  conrt  held  that  this  mistake  could  not  be  sgt 
light  ina  court  of  law  by  oral  proof  of  ,the  intention  of  the 
guarantors  to  address  their  letter  of  credit  to  the  plaintiffs^ 
This  is  in  conformify  to.  the  long-established  rule  of  law  upon 
the  subject  The  case  of  BaU  v.  Band,  8  Conn.  (60,  574,  does 
not  seem  to  have  any  application  to  this  subject.  Hpsmer,.  C. 
J.,  there  argues  against  the  admission  of  oral  proof  as  the  basis 
of  construction  of  the  written  contract,  upon  the  ground  that 
there  is  no  necessity  for  any  such  resort,  the  contract  being  ex- 
fdieit  upon  its  fkce,  and  the  proof  being  offered  to  give  an 
operation  beyond,  and  inconsistent  with,  its  terms.  And  the 
case  of  WaUi  v.  BaUie,  10  Johns.  180,  is  where  the  guaranty 
was  attempted  to  be  aiq^died  to  transactions  altogether  one  side 
of  its  scope. 

2.  The  question  whether  the  guaranty  was  intended  to  bind 
the  signers  to  the  payment  of  drafts  and  acceptances  to  which 
they  were  not  pscrties  in  form  is  one  of  some  nicety,  and,  upon  the 
terms  used,  not  free  from  difficulty.  But  it  seems  to  us  that  to 
give  effect  to  all  the  terms  used,  which  is  ordinarily  to  be  done 
when  it  can  be,  we  must  conclude  that  something  more  was 
intended  than  an  agreement  to  accept  such  bills  as  were  drawn 
upon  both  or  either  of  them,  and  pay  such  as  they  had  them- 
selves accepted.  If  this  had  been  all  which  was  intended,  it  is 
scarcely  supposable  that  business  men,  such  as  those  concerned 
seem  to  have  been,  or  indeed  that  any  one,  should  have  resorted 
to  so  much  unnecessary  verbiage.  The  last  clause  of  the  guar- 
anty evidently  goes  beyond  the  mere  acceptance  and  payment  of 
sudi  drafts  as  were  addressed  to  the  parties  signing;  else  why 
stipulate  for  payment,  since  the  acceptances  by  themselves  bound 
them  ioftiji    It  is  obvious  that  this  portion  of  the  contvactwaa 
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intended  to  Und  hoUb,  signers  to  the  payment  of  all  aoeeptaneea 
made  hj  either.  And  the  oondnct  of  both  parties  shows  Texy 
folly  that  thqr  so  understood  the  oontract^  else  the  bills  would 
probably  haTe  been  drawn  jointly,  so  as  to  seenre  the  responsi- 
biliiy  of  both;  and  if  not  so  drawn,  and  the  defendants  did  not 
expeot  to  be  responsible  for  the  aoceptanoes  of  Oatlin,  it  is  alto- 
gether incomprehensiUe  that  thqr  should,  upon  the  first  appli^ 
oation,  without  objection,  have  executed  their  notes  for  twelve 
thousand  dollars  of  such  acceptances. 

8.  Thequestionwhetherthiswasintendedtobeacontinuingor 
standing  guaranfy  to  the  amount  of  tweniy-fiTe  thousand  dollars, 
if  it  were  not  that  the  parties  have  so  treated  it,  would  ooiainly 
be  attended  with  difficulty.  The  terms  used  would  certainly 
more  naturally  incline  me  to  regard  it  as  a  single  guaranty  for 
twen1y*fiTe  thousand  dollars,  and  there  to  end.  The  provision 
in  allowing  Bodofion,  Hatch  k  Oo.  to  draw  for  such  amounts, 
and  on  such  time  as  thqrznight  require,  seems  to  me  entirely  con- 
sistent with  that  view.  It  is  simply  saying  it  need  not  all  be  in 
one  draft.  But  when  we  find  the  plaintiffs  acting  upon  it  as  a  con- 
tinuing guaranty,  and  the  defendants  assuming  the  drafts  without 
objection,  it  is  impossible  to  doubt  that  it  was  so  intended  by  all 
the  parties.  And  as  the  terms  used  are  altogether  consistent  with 
such  construction,  we  think  the  practical  construction  given  it  by 
the  parties  must  be  held  bindingupon  them.  It  would  be  strange 
if  it  were  not  so  under  the  droumstances.  After  the  defend- 
ants had  given  their  notes  for  twelve  thousand  dollars,  and  one 
of  the  partners  and  their  cashier  had  given  the  fullest  assurance 
that  the  remainder  should  be  provided  for  in  ten  days,  without 
any  query  or  claim  of  exemption,  and  the  plaintiffs  had  thus 
been  quieted  by  such  a  practical  construction  of  their  guaranty, 
it  would  be  littie  less  than  a  fraud  to  allow  the  defendants  to 
now  stand  upon  the  strict  and  literal  construction  of  the  letter. 
We  have  found  no  case  where  the  parties  have  been  allowed  to 
repudiate  any  such  longHsttuiding  and  unequivocal  practical 
construction  of  their  contract.  And  we  are  so  fully  persuaded 
that  it  could  not  fail  to  be  of  evil  example  to  allow  any  such 
thing  in  courts  of  justice,  that  we  shall  be  slow  to  adopt  any 
such  conclusion  without  precedent.  Dcugtaa  v.  Beyndda,  7  Pei 
118,  is  a  full  authority  for  allowing  the  practical  construction 
of  this  contract  to  define  the  extent  of  the  terms  used. 

4.  If  it  be  true  that  upon  the  fkce  of  this  letter  of  credit 
the  drafts  were  naturally  to  be  made  payable  at  the  counting- 
house  of  the  drawees,  which  is  certainly  the  common  course  of 
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badneM,  it  is  what  the  parties  themselTes  might  aine^  muTet 
or  thej  might,  in  the  aeoeptanoey  limit  the  place  of  payment,  if 
ihej  chose  so  to  do.  But  having  made  a  geneial  acceptance 
of  the  hills,  and  then  ezecated  their  notes  for  twelTC  thousand 
dollars,  and  given  assnxance  of  paying  the  remainder  in  ten 
days,  it  would  certainly  now  be  a  remarkable  defense  to  prevail, 
that  the  bills  were  made  payable  in  New  York.  In  practice,  it 
ii,  I  think,  not  uncommon,  where  paper  is  negotiated  throogh 
banks  to  assist  merchants  in  making  extensiye  country  pur- 
chases of  produce,  to  remit  funds  to  the  cities  where  suc^  pur- 
chases become  available,  and  where  the  banks  often  require  most 
of  theur  funds,  which  may  explain  the  present  case  consistently 
with  the  understanding  <rf  all  concerned.  The  conduct  of  the 
parties  shows  very  clearly  that  the  bills  were  drawn  in  con-> 
formiijy  to  the  expectation  of  the  parties,  and  that  is  such  a 
practical  constmetioii  of  the  meaning  of  the  contract  as  will 
bind  the  defendants  the  same  as  if  thqr  had  accepted  these  very 
biUs. 
Judgment  for  the  sum  due. 

CtatTSMvatQ  QujOLAMTnm  Dmhsmt^  Aan  ^xamflm  en  8m  SetU  v. 
ifyott,  eO  Am.  Beo.  486;  Lomr.  Beekwith,  68  U.  esO;  Memrdr.  Scuddmr, 
Mid.  eiQ,  and  note  619;  UtUtm  Bmk  v.  Codtr.  58  Id.  280,  and  note  288; 
JIOnm  T.  P^mliai,  46  Id.  484,  and  note  402;  iS^yw^  V.  BoO^ 

PiuanoAL  CoHSKBUCiioH  BT  Pasiiis  «o  QvAMAjntf  Uamukg  It  Cosmr* 
uijie,  IS  OoHcmsivs  when  ite  tanns  will  admit  of  thie  oonstrootioQ:  Memwd 
v.S0iidii0r,6eAm.I>eo.6iaeiidnote61O;  Lower. BeekmUk,SSU.9B». 

Fabol  EvmnroB  to  Sbow  to  Whom  Qvamawtt  was  IvmrinD  to  as 
HhfWM  ie  admieriWe,  aa  where  the  letter  of  credit  waa  addreaeed  to  W.  ft 
W.,  bat  was  intended  lor  W.,W.  ft  Oo.x  Wadmoofih  w.  Alkn,  S6  Am.  J)90. 
W. 

Aonoii  ov  OuAaAirar-ifus^BBMAnraADisD  nr  Kau  or  OvABAxm,  as 
Kr  n  HOT  KaeoTiABUix  Ehd  t.  SmvUift  88  Am.  Bee.  768;  aee  MeLarm  w^ 
rotam,  87  Id.  260. 

Ikstsumsvt  Fatabui  to  Aenr  mat  u  Susd  os  bt  Aqbbts  Poor  v. 
tM{^bfti;eiAm.I>eo.74fl|,andnote761;aee  IFMt^bni  v.  Burvfaifer,  SO  Id. 
iMa 

At  Oamnii  Law,  Pabtt  must  Sub  nr  Wbom  isLbgal1^tlb»  andnotreal 
party  in  inteceeti  Rom  v.  Lqfbm,  43  Am.  Dec  876;  Gorier  ▼.  Darey,  60  Id. 
166;  Hvryv.  0101^48  Id.  684;  VMeU  r.PoweO,  62  Id.  64S;  Ma^w.Smiik, 
i8Id.60i.  Bntthelateraathorhyallowa  the  bank  tone  on  a  note  made 
pajable  to  ''A.  B.,  Qeahier,**  and  the  like:  Note  to  Bomr.  Lt^an,  42  Id. 
178  et  aeq.  And  gMMrallj,  vpon  the  prinoipal'a  ri^^t  to  rae  on  the  oontraot 
of  hie  af«t,  aee  ifafay  v.  Merritm,  64  Id.  721,  and  note  72i;  Rido  r.  Nor* 
lM,eDU.6IS;  FW0ttv.i>oMilC68Id.648^aBdeaaee«itedinthei 
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Sdoklei^s  Adicdtibxbatob  t;.  Botohfo&ix 

pS  Obaxxav,  60.] 

Aov  or  5  Obo.  IL,  a  7»  an,  4,  Subjiotxko  Dboedbrt^  Whols  Estati,  Both 
Bbal  ahd  Fbbsoval^  to  pAymoit  of  debts  was  by  act  of  ooogren  the  Uw 
of  Alezaodm  oounty,  Bittriot  of  Colombia,  from  and  after  Jane  24, 1812. 

Rial  BnrAn  is  vor  msbslt  Sboondabt  Fuhd  iob  Patmint  or  Dbbts  or 
Dmboxht,  bat  his  estate  real  and  personal  is  eqaally  liable,  unless  some 
eqaitsble  reason  should  reqnire  the  oreditor  to  prooeed  first  against  the 
personal  estate. 

JuDOM XHT  Gbkditob  or  DmuKHT  n  HOT  Bonvo  to  SAxrarr  his  Dmr  out 
or  Debts  Doi  Dmbumt  before  snbjeoting  real  estate  that  is  primarilj 
liable  for  the  debt 

Bvui  or  OouBT  MOir  laSuBQBDiHATi  ToL4W,  andinoaseof  oonfliotthe  Uw 
winpreraiL 

JoDOMxirr  GsKDiTOB  or  Dwaajmn  mat  MiisTAxy  Bnx.  nr  Equitt  AOAunr 
KxaouTOB  A2n>  DiviBBMy  to  sabjeot  the  real  and  personal  tuoperty  of  tibe 
estate  to  the  satisbotlon  of  his  debt,  to  avoid  maltiplioity  of  soits. 

Pabtt  AOAorar  Whom  J>mcBMM  has  bxut  Bxndkrid,  to  Subjxot  Dbosdknt's 
Bbaltt  to  payment  of  debt,  oannot  sastain  Ull  to  review  snoh  decree  on 
the  ground  that  before  the  decree  he  had  parchased  the  property  at  a 
tax  sale,  for  this  should  liave  been  relied  upon  as  a  defense  to  the  origi* 
nalbilL 

Bill  in  equity.  In  April,  1820,  Oeoige  Suokley  reeoyered 
judgment  against  Bichttd  libby  for  about  twelve  thouaand  dol- 
lars. Ezeoution  was  issued  and  returned  **  no  property  found/' 
In  1821  libby  died,  and  Lewis  Hipldns  qualified  as  exeoutor  of 
his  will.  In  1824  Suokley  filed  a  bill  in  which  he  set  out  his 
judgment  against  libby,  made  the  executor  and  the  legatees  and 
devisees,  among  whom  was  Botohford  and  his  wife,  parties 
defendant,  and  alleging  that  the  personal  estate  was  insolvent 

sio 
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and  insufficient  to  pay  the  decedent's  debts,  prayed  satisfaction 
of  his  judgment  out  of  the  real  estate  to  the  amount  that  the 
personal  estate  should  be  insufficient.  The  answer  to  the  bill 
insisted  that  the  real  estate  was  not  liable  since  there  was  a 
larj:i  personal  estate,  consisting  of  large  debts  due  from  one 
Field  of  Kentack}'>  and  three  debts  due  from  one  Kee  of  Vir- 
ginia, which  debts,  it  was  alleged,  were  placed  in  the  plaintiff's 
hands  by  Libby,  and  were  to  be  applied  to  the  judgment,  but  had 
not  been  credited  upon  the  judgment  nor  accounted  for.  In 
October,  1839,  a  decree  was  mode  directing  Hipkins,  the  executor, 
to  pay  the  plaintiff  some  four  hundred  dollars  ascertained  by 
the  report  of  a  commissioner  to  be  in  his  hands  as  such  execu- 
tor. And  unless  the  defendants  or  some  of  them  should  by  the 
eleventh  of  May  next  pay  the  plaintiff  the  balance  of  his  judg- 
ment, a  commissioner  named  was  ordered  to  sell  the  real  estate 
belon^g  to  the  estate,  or  enough  thereof  to  pay  the  balance. 
In  May,  1840,  the  parties  by  their  attorneys  being  present,  the 
ibove  decree  was  made  final.  In  April,  1841 ,  Botchf ord  and  wife 
and  other  devisees  and  legatees  filed  a  bill  to  enjoin  the  exe- 
cution of  the  decree,  and  to  review  and  reverse  it  upon  several 
grounds  which  sufficiently  appear  in  the  opinion.  Upon  this 
bill  the  court,  in  November,  1844,  reversed  the  decree  of  1840, 
with  leave  to  Suckley  to  amend  his  bill  by  making  the  heirs  of 
Susanna  Thornton  partiea  defendant.  Suckley  died,  and  the 
suit  was  revived  in  the  name  of  his  administrator,  who  in  1851 
filed  an  amended  bUl  snaking  the  heirs  of  Susanna  Thornton 
parties  defendant.  In  Feburory,  1852,  the  cause  coming  on  to 
be  heard,' the  court  perpetuated  the  injunction.  From  this  de* 
crea  Sackley's  administrator  applied  to  this  court  for  on  appeal, 
and  it  was  allowed. 

Beaih  and  Neale,  for  the  appellant. 

H,  Winter  Davis,  for  the  appellees. 

By  Court,  Samuels,  J.  The  constitution  of  the  United  States, 
art.  1,  sec.  8,  clause  IG,  declares:  ''The  congress  shall  have 
power  *  *  *  to  exercise  exclusive  legislation,  in  all  coses 
whatsoever,  over  such  d[istrict  (not  exceeding  ten  miles  square), 
as  may  by  cession  of  particular  states,  and  the  acceptance  of  con- 
gress, become  the  seat  of  government  of  the  United  States." 

The  state  of  Virginia,  by  the  act  of  assembly  passed  Decem- 
ber 8, 1789,  13  Hen.  St  40,  44,  declared  '*  thot  a  tract  of  coun- 
try, not  exceeding  ten  miles  square,  or  any  lesser  quantity,  to 
be  located  within  the  limits  of  this  state,  and  in  any  port 

Am.  Dm.  Vox*.  LXV— 16 
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thereof,  as  congress  may  by  hkW  clirDct,  sliall  be  and  the  same 
is  hereby  forever  coded  and  reluiqiiislied  to  fhe  congress  and 
government  of  the  United  States,  in  full  and  absolute  right, 
and  exclusive  jurisdiction,  as  well  of  soil  as  of  persons  residing 
or  to  reside  therein,  pursuant  to  the  tenor  and  effect  of  the 
eighth  section  of  the  first  article  of  the  constitution  of  the  gov- 
ernment of  the  United  States. 

"  Sec.  2.  Provided,  that  nothing  herein  contained  shall  be 
construed  to  vest  in  the  United  States  any  right  of  property  in 
the  soil,  or  to  affect  the  rights  of  individuals  therein,  oUierwise 
than  the  smne  shall  or  may  be  transferred  by  such  individuals 
to  the  United  States. 

**  Sec.  3.  And  provided  also,  that  the  jurisdiction  of  the  laws 
of  this  commonwealth  over  the  persons  and  property  of  indi- 
viduals  residing  within  the  limits  of  the  cession  aforesaid  shall 
not  cease  or  determine  until  congress,  having  accepted  the  said 
cession,  shall  by  law  provide  for  the  government  thereof,  under 
their  jurisdiction,  in  manner  provided  by  the  article  of  tiie  con- 
stitution before  recited.'' 

The  state  of  Maryland  having  by  statute  provided  for  a  ces- 
sion of  territory  to  the  federal  government,  ttie  acts  of  congress 
passed  July  16, 1790, 1  U.  S.  Stats,  at  Large,  180,  and  March  8, 
1791,  Id.  214,  and  the  executive  action  under  those  acts,  fully 
completed  the  cession,  and  parts  of  Virginia  and  Maryland 
made  to  form  the  District  of  Columbia,  the  seat  of  the  federal 
government.  In  discharge  of  the  duty  to  provide  laws  for  the 
government  of  the  district  thus  established,  it  was  enacted  by 
congress,  February  27, 1801,  2  Id.  108,  c.  15,  sec.  1,  ''that  the 
laws  of  the  state  of  Virginia,  as  they  now  exist,  shall  be  and 
continue  in  force  in  that  part  of  the  District  of  Ck)lumbia 
which  was  ceded  by  the  said  state  to  the  United  States  and  by 
them  accepted  for  the  permanent  seat  of  government." 

In  further  discharge  of  the  duty  to  provide  laws,  it  was  en- 
acted by  congress,  June  24, 1812,  2  U.  S.  Stats,  at  Large,  756, 
c.  106,  sec.  4,  '*  that  real  estate  in  the  county  of  Alexandria 
shall  be  subject  to  the  payment  of  debts  hereinafter  contracted 
in  the  same  manner,  to  the  same  extent,  and  by  the  same  pro- 
cess as  real  estate  in  the  county  of  Washington  is  subject  to  the 
payment  of  debts  by  the  laws  now  in  force  in  the  said  county 
of  Washington,  the  operation  of  which  laws  is  hereby  extended 
to  real  estate  in  the  said  county  of  Alexandria,  for  the  satisfao* 
tion  of  debts  hereafter  contracted." 

The  county  of  Alexandria,  in  this  act  mentioned,  included 


Digitized  by  VjOOQIC 


Jan.  1853.]     Suckley's  Adk'r  u  RoroHFORa  243 

that  part  of  the  District  of  Colambia  which  was  ceded  hj  ibo 
state  of  Virginia,  and  the  county  of  Washington  that  part  wliich 
was  ceded  by  the  state  of  Maryland.  The  law  governing  the 
county  of  Washington  is  the  same  as  the  law  of  Maiyland; 
and  thus  the  liability  of  real  estate  in  Alexandria  to  be  applied 
in  satisfaction  of  debts  is  regulated  and  controlled  by  law,  the 
same  as  that  of  Maryland. 

It  was  conceded  in  the  argument  here,  and  is  fully  shown  by 
numerous  adjudged  cases  in  the  court  of  appeals  of  Maryland, 
that  the  statute  of  5  Oeo.  II. ,  c.  7,  sec.  4,  was  in  force  in  that  state 
Foburary  27,  1801,  when  their  laws  were  extended  by  act  of 
congress  to  Washington  county;  and  was  in  force  in  Washing- 
ton county  June  24, 1812,  when  the  law  of  that  county  was  ex- 
tended to  Alexandria  county. 

The  statute  of  5  Geo.  11.,  c.  7,  sec.  4,  provides  "  that  from  and 
after  the  twenty-ninth  day  of  September,  1732,  the  houf^es,  lands, 
negroes,  and  other  hereditaments  and  real  estates  situate  or  being 
within  any  of  the  said  plantations,  belonging  to  any  person  in- 
debted, shall  be  liable  to  and  chargeable  with  all  just  debts,  duties, 
and  demands,  of  what  nature  and  kind  soever,  owing  by  any  such 
person  to  his  majesty,  or  any  of  his  subjects,  and  shcdl  and  may  be 
assets  for  the  satiriaction  thereof  in  like  manner  as  real  estates 
are  by  the  law  of  England  liable  to  the  satisfaction  of  debts  due 
by  bond  or  other  specialty,  and  shall  be  subject  to  the  like  reme- 
died, proceedings,  and  process  in  any  court  of  law  or  equity  in  any 
of  the  said  plantations  respectively,  for  seising,  extending,  sell- 
ing, or  disposing  of  any  such  houses,  lands,  negroes,  and  other 
hereditaments  and  real  estates  towards  the  satisfaction  of  such 
debts,  duties,  and  demands,  and  in  like  manner  as  personal  estates 
in  any  of  the  said  plantations  respectively  are  seised,  extended, 
sold,  or  disposed  of  for  the  satisfaction  oiF  debts.*' 

The  act  of  the  general  assembly  passed  Februaiy  3,  1846, 
Sess.  Acts,  50,  the  act  of  congress  passed  July  16,  1846,  and 
the  act  of  assembly  passed  March  13,  1847,  Sess.  Acts,  41, 
taken  together,  produced  the  effect  of  bringing  the  county  of 
Alexandria  again  within  the  jurisdiction  of  this  state,  and  mak- 
ing the  territory  a  part  of  the  state.  They  had  the  further  effect 
of  securing  to  all  persons  all  rights  acquired  under  the  laws 
theretofore  in  force  in  that  county,  and  of  preserving  all  actions 
there  pending;  and  of  requiring  the  courts  of  this  state  to  re* 
spect  all  proceedings  theretofore  rightly  had  in  such  actions, 
and  that  all  ulterior  proceedings  should  be  had  according  to  the 
laws  of  Virginia. 
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The  judgment  was  rendered  in  favor  of  Suckley,  the  surviving 
partner,  against  Libbj  in  his  life-time,  at  April  term,  1820,  for  a 
debt  contracted  after  June  24,  1812. 

The  act  of  5  Geo.  II. ,  c.  7,  sec.  4,  according  to  its  literal  reading, 
as  well  as  by  the  rules  for  construction  of  remedial  statutes,  sub- 
jected Libby's  whole  real  estate  to  sale  for  satisfaction  of  Suck- 
ley's  debt,  regarding  it  as  a  debt  merely  apart  from  its  character 
as  a  judgment.  The  appellant's  intestate,  the  judgment  cred- 
itor, having  established  his  debt  against  Libby  in  his  life-time, 
was  not  compelled  to  look  to  the  real  estate  as  merely  a  second- 
ary fund  for  payment,  but  had  the  right  to  look  upon  the  estate* 
real  and  personal,  as  equally  liable.  This  right  the  creditor 
might  exercise,  unless  some  equitable  reason  should  require  him 
to  proceed  first  against  the  personal  estate:  Hanson  v.  iJamet^s 
Lessee,  3  Gill  &  J.  359;  OaiUier  v.  Welch's  BdcUe,  Id.  259. 

In  the  case  before  us,  the  creditor  filed  a  bill  in  chancery,  al- 
leging that  the  personal  estate  had  been  exhausted  without  pay- 
ing his  debt,  and  praying  that  the  real  estate  might  be  sub- 
jected to  the  payment  thereof.  The  executor  and  devisees  being 
all  parties,  the  court  directed  an  account  of  the  personal  estate 
in  the  hands  of  the  executor,  and  in  case  of  the  real  estate 
held  it  liable  for  only  so  much  of  the  debt  as  the  personal 
eptate  would  not  pay.  The  devisees  have  nothing  to  complain 
of,  seeing  that  the  creditor  was  thrown  first  upon  the  personal 
fund  for  payment.  In  the  argument  here,  and  in  the  answers 
of  the  defendants  to  the  original  bill,  it  was  earnestly  insisted 
that  the  creditor  should  seek  satisfaction  out  of  certain  personal 
assets — that  is,  a  debt  due  from  Kee  of  Virginia,  and  another 
from  Field  of  Kentucky,  to  libby's  estate.  The  answer  to  this 
pretension  is  obvious;  Libby's  executor  had  no  authorify  to  en- 
force the  collection  of  these  debts.  There  is,  moreover,  noih« 
ing  to  show  that  these  debtors  were  solvent.  On  the  contrary, 
certxdn  facts  in  the  record  tend  to  show  they  were  not  so.  An 
account  of  the  personal  estate  was  taken,  in  which  neither  of 
these  debts  is  mentioned,  and  no  exception  is  taken  for  the  omis- 
sion. Moreover,  there  is  no  reason  why  the  creditor  should  be 
requii*ed  to  give  up  a  fund  subject  to  a  primary  liability  for  his 
debt,  and  pursue  another  fund  subject  to  the  same  liability.  If 
anything  could  have  been  realized  from  these  debts  of  Kee-and 
Field,  it  was  the  duty  as  well  as  the  interest  of  the  legatees  and 
devisees  to  have  looked  after  them. 

In  my  opinion,  the  appellant's  intestate  was  rightly  iu  court 
praying  the  relief  sought.    His  proceedings  for  maturing  his 
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case  seem  to  have  been  bad  under  the  laws  of  Yirginia  in  force 
February  27, 1801.  I  perceive  no  error  therein,  taking,  as  I  do, 
the  recitals  in  the  decree  as  sufficiently  showing  that  the  case 
bad  been  regularly  proceeded  in.  If  it  should  be  conceded 
that  a  rule  of  the  court  did  require  the  bill  to  be  filed  before  the 
subpoena  issued,  still,  as  the  law  directed  otherwise,  the  law 
must  prevail.  Although  the  supreme  court  had  authority  to 
prescribe  rules  of  practice  in  the  circuit  courts,  those  rules 
must  be  subordinate  to  the  law.  Although  congress  might 
have  repealed  or  altered  the  law,  yet  it  could  not  delegate  that 
authority  to  another  body. 

After  the  decree  at  October  term,  1839  (made  final,  as  is  said, 
by  the  decree  of  May  temi,  1840),  had  been  rendered,  Botchford 
and  wife  and  the  heirs  of  Mrs.  Thornton  united  in  a  bill  praying 
on  injunction  to  the  further  execution  of  the  decree,  and  for  a 
review  and  reversal  thereof. 

Hegarding  the  decree  of  October  term,  1839,  and  the  order  of 
May  term,  1840,  as  one,  yet  according  to  the  practice  in  Yirginia 
it  should  be  held  interlocutory  only,  and  therefore  not  such  as 
could  be  reversed  upon  bill  of  review:  See  2  Bob.  Pr.  414;  Dun- 
bar y.  Woodcock's  Ex'r,  10  Leigh,  628. 

But  according  to  the  practice  at  that  time  prevailing  in  the 
District  of  Columbia,  the  decree  would  be  held  so  far  final  as  to 
be  the  subject  of  review  by  a  bill  for  that  purpose:  WhUing  v. 
Bank  of  United  Siatea,  18  Pet.  6;  Bay  v.  Law,  3  Cranch,  179. 

Whatever  may  be  the  character  of  the  decree  complained  of 
in  the  bill  of  review,  and  conceding  for  the  present  that  it  was 
such  as  might  be  reversed  on  a  bill  of  review  showing  sufficient 
cause  for  reversal,  it  yet  remains  to  consider  the  sufficiency  of 
the  causes  alleged  in  this  bill,  and  how  far  tbey  are  sustained 
by  proof.  We  are  met  at  once  by  the  obvious  fact  that  some 
of  these  causes  are  personal  and  peculiar  to  Botchford  alone,  or 
to  Botchford  and  wife,  and  others  of  them  to  Mrs.  Thornton's 
heirs.  The  only  cause  common  to  all  the  plaintiffs  in  the  bill 
of  review  is  the  alleged  want  of  jurisdiction  to  entertain  the  bill 
of  complainant.  In  support  of  this  objection,  it  is  said  that  the 
judgment  should  have  been  revived  at  law  against  the  devisees, 
and  the  land  thus  subjected  to  the  satisfaction  of  complainant's 
judgment.  In  reply  to  this,  it  may  be  said  that  the  creditor 
might  have  thus  revived  his  judgment,  and  so  he  might  have 
revived  it  against  the  executor.  But  in  either  case  it  would 
have  been  material  to  ascertain  the  amount  due  on  the  judgment, 
and  possibly  different  results  might  have  been  arrived  at  in  twe 
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several  trials.    In  pursuing  the  fund  in  the  hands  of  the  < 

toi ,  it  might  have  been  neoessaiy  to  convict  him  of  a  devaaiami 

by  settling  his  account  with  the  estate  in  his  hands. 

This  objection  to  the  jurisdiction,  when  properly  analyzed,  will 
be  found  to  rest  upon  ^e  ground  that  the  creditor  should  have 
tried  the  same  fact,  that  is,  the  amount  of  his  debt,  in  two  sev- 
ei*al  suits,  oue  with  the  executor,  the  other  with  the  deviseecT; 
or  that  the  creditor,  to  avoid  two  suits,  might  forego  his  claim  on 
one  or  the  other  of  the  funds;  that  if  be  pursued  the  personal 
fund  be  must  encounter  a  second  suit  at  law  or  in  cbancery,  to 
subject  the  executor  for  a  devastavit;  that  the  devisees  and  the 
legatees,  being  the  same  persons,  have  the  right  to  insist  on  hav- 
ing the  creditor  put  to  two  suits:  one  against  the  executor,  a 
trustee  for  the  legatee;  the  other  against  the  devisees  directly; 
and  all  this  for  the  purpose  of  obtaining  payment  of  a  debt  out 
of  real  and  personal  estate  substantially  belonging  to  the  same 
persons  as  devisees  or  legatees. 

The  general  principles  of  equity  clearly  justify  the  creditor  in 
convening  in  one  suit  all  parties  interested  in  controverting  the 
amount  of  his  debt,  and  holding  in  their  own  hands,  or  in  the 
hands  of  their  trustee,  the  estate  on  which  the  debt  is  charge- 
able. The  practice  under  the  statute  of  5  Qeo.  U. ,  o.  7,  sec.  4,  is 
to  convene  all  parties  in  interest,  so  that  any  party  may  defend 
his  own  interest  without  relying  upon  another  for  that  purpose. 
On  the  whole,  I  am  of  opinion  the  case  was  one  peculiarly  suit- 
able for  the  cognizance  of  a  court  of  equity. 

The  objection  that  Thornton  and  wife  were  dead  at  the  date 
of  the  decrees  of  October  term,  1839,  and  May  term,  1840,  is  not 
sustained  by  proof.  Moreover,  they  were  proceeded  against  as 
absent  defendants,  and  the  statute  prescribes  a  different  mode 
in  which  they  or  their  heirs  shall  make  defense. 

The  fact  alleged,  that  Botchf ord  had  become  the  purchaser  of 
the  real  estate,  or  a  portion  of  it,  at  a  sale  for  the  payment  of 
taxes  due  the  corporation  of  Alexandria,  cannot  sustain  the  bill 
of  review,  because  his  purchase,  even  if  valid,  was  made  before 
tlie  decree  of  October,  1839,  and  should  have  been  relied  on  as 
a  defense  against  the  relief  prayed  in  the  original  bill. 

The  causes  for  reversal  alleged  in  the  bill  of  review  I  regard 
as  wholly  insufficient  for  that  purpose;  and  the  circuit  court 
erred  in  permitting  it  to  be  filed.  The  subsequent  proceedings 
in  the  cause,  having  been  had  to  some  extent  in  consequence  of 
the  bill  thus  improperly  filed,  are  necessarily  also  erroneous. 

I  am  of  opinion  to  reverse  the  decrees  of  Uie  court  below  sub- 
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sequent  to  that  of  May  tenn»  1840,  in  the  manner  and  to  the  ex- 
tent set  forth  in  the  decree  of  this  court. 

The  other  judges  concurred  in  the  opinion  of  Saudsls,  J. 

To  Sustain  Bill  or  Rbyisw,  PEnnoNEa  inrar  Show  Kiw  Haitir 
that  came  to  his  knowledge  after  proper  time  to  make  nte  of  it*  and  that 
ooald  uot  have  been  discovered  in  time  by  the  exercise  of  reasonable  diligence: 
8imp9on  v.  Watts,  62  Am.  Dec.  392,  and  cases  cited  in  the  note  396;  Ex  parte 
yander)rmis9en,  CO  Id.  102. 

MCLTIPLICITT  OF  SlTITS,  WHXN  EqITITT  ASSUMES  JURISDICTION  TO  PRE- 
VENT: Dofjgea  V.  Hart,  68  Am.  Dec!  464,  and  note  476;  Vdnn  v.  HwrytU,  32  Id. 
689,  and  note  605;  see  also  FitxhMgh  v.  Cmter,  61  Id.  728;  Howard  ▼.  North, 
61  Id.  769. 

Jurisdiction  op  Equity  in  Probate  Matters. — Where  the  probate  court 
cannot  give  relief,  equity  has  jnrisdiction:  Wade  y.  Am,  CoL  Soc.  45  Am. 
Dec.  824.  A  clear  case  for  equity  should  be  stated:  Jliille  ▼.  Lumpldn,  44  Id. 
677;  see  also  Leigh  v.  Smith,  42  Id.  182;  Newb^  r.Skmner,  31  Id.  397;  ami 
sea  the  jurisdiction  of  equity  over  the  estates  of  decedents  treated  in  the  note 
to  Oreen  v.  Creighton,  48  Am.  Dec.  744-751. 

Personal  Estate  op  Decedent  Primarily  Liable  for  Payment  op 
Devts:  Nnoby  v.  Skinner,  31  Am.  Dee.  397;  Chase  v.  Locherman,  35  Id.  277; 
Siires  r.  Stiree,  43  Id.  626;  see  Hvdgin  v.  Iludgin,  62  Id.  124;  Brown  ▼.  Ba$l^ 
^bnf,Id.669;  nott  to  iSAoiMMm's /Teirs  v. /HOoa,  48  Id.  396. 


BUBWELL  V.  HOBSON. 

[U  OaATTAV.  833.1 

Maxim,  Sio  Utxee  Tuo  ut  Alienum  non  LiBDAS,  emphatically  applies  to 
riparian  proprietors. 

BtPARiAN  Proprietor  has  Ko  Right  to  Divert  Stream,  or  any  part  of 
it,  from  its  accustomed  course,  to  the  injury  of  other  persons. 

BiPARUN  Proprietor  may  Erect  Any  Work  in  Order  to  Prevent 
HIS  I>A2n>  BEING  Overflowed  by  any  change  of  the  natural  state  of 
the  stream,  and  to  prevent  its  old  course  from  being  altered. 

BiFARiAN  Profbietoh  MAY  NOT  Errot  Any  Wo&k  that  in  time  of  ordinary 
flood  will  throw  the  water  on  the  groands  of  another  proprietor,  so  as  to 
overflow  and  injure  them;  and  for  such  injury  he  will  be  liable  in 
damages. 

BiPABiAN  Proprietor  has  Right  to  Maintain  Dike  on  his  Land,  con* 
structed  along  line  of  creek,  and  which  in  time  of  flood  causes  the  sur- 
plus water  to  flow  wholly  over  the  land  on  tie  opposite  side  of  the  creek, 
when  both  he  and  the  opposite  proprietor  claim  under  the  same  person 
who  erected  the  dike  when  he  owned  the  land  on  both  sides  of  the  creek. 

COMMISSIONSRS,   IN  PARTITIONING    EsTATE    OF    DeOEDBNT,   ARE    PRESUMED 

TO  HAVE  Appreciated  Advantages  and  Disadvantages  accruing  from 
the  fact  that  a  dike  upon  one  part  of  the  property  caused  water,  in  time 
ef  flood,  to  overflow  another  part,  and  the  dike  may  be  maintained  by 
the  hair  to  whom  the  laod  is  allotted,  and  by  thoee  claiming  nnder  him. 
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Partition  bt  Suit,  or  bt  Agreement  a.vo  Interchange  of  Deedss  iu 
either  case  makes  the  partitioDers  in  effect  parchoAers  of  their  respective 
lots,  and  entitled  to  hold  them  as  any  other  purchasers. 

Riparian  Proprietor  will  be  Enjoined  from  CoNSTRncriNo  Dike 
which  will  destroy  the  dike  of  the  opposite  proprietor  and  cause  over- 
flow of  his  lands,  which  latter  dike  tlie  opposite  proprietor  has  a  legal 
right  to  maintain,  as  he  claims,  under  one  who  built  the  dike  when  ho 
owned  the  land  on  both  sides  of  the  stream;  and  the  court  will  cause 
the  abatement  of  so  much  of  the  defendant's  dike  as  will  injure  the  dike 
or  land  of  the  plaintiff. 

Bill  by  Burwell  to  enjoin  Hobson  from  building  a  dike  upon 
his  land,  along  the  margin  of  a  creek  which  separated  the  lands 
of  the  plaintiff  and  defendant.  Commissioners  were  appointed, 
and  pursuant  to  their  report  the  court  decreed  that  both  parties 
should  remove  all  portions  of  their  dikes,  and  all  other  ob- 
structions existing  within  forty  feet  of  the  natural  channel  of 
the  creek,  and  authorized  each  party  to  erect  dikes  upon  their 
lands  not  to  exceed  six  feet  in  height,  nor  to  approach  nearer 
than  forty  feet  to  the  center  of  the  channel  of  the  creek;  and 
Hobson  was  enjoined  from  proceeding  to  erect  the  dike  he  had 
begun  to  construct  in  any  manner  inconsistent  with  the  decree. 
Burwell  applied  for,  and  was  allowed,  an  appeal.  The  case  is 
otherwise  sufficiently  stated  in  the  opinion. 

Burwell,  Hhodes,  and  Macfarland,  for  the  appellant. 

PaUoUy  for  the  appellee. 

By  Court,  Monoube,  J.  The  maxim,  Sic  tUere  tuo  vi  aUenum 
von  loBdcus,  emphatically  applies  to  the  case  of  a  riparian  pro- 
prietor, and  is  the  true  legal  as  well  as  moral  measure  of  his 
rights.  He  has  no  right  to  divert  the  stream,  or  any  part  of  it, 
fix>m  its  accustomed  course,  to  the  injury  of  other  persons. 
This  is  a  plain  proposition,  laid  down  by  all  the  writers  on  the 
subject  of  water  rights,  and  was  not  denied  by  the  counsel  for 
the  appellee. 

But  ho  contended  that  it  is  confined  in  its  application  to  the 
ordinary  course  of  the  stream,  and  that  a  riparian  proprietor 
may  lawfully  protect  his  property  from  floods,  by  erecting  a 
dike  or  other  obstruction  on  his  own  land,  though  its  necessary 
effect  may  be  to  turn  the  superabundant  water  on  the  land  of 
his  neighbor.  Such  a  distinction  between  the  ordinary  and  ex- 
traordinary flow  of  a  stream  is  not  laid  down  or  recognized  by 
any  elementary  writer,  nor  iu  any  adjudged  case,  so  far  as  I  have 
seen.  The  utmost  extent  to  which  the  authorities  seem  to  go  in 
that  direction  is  that  a  riparian  proprietor  may  erect  any  work 
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in  order  to  prevent  Iiis  land  being  overflowed  by  any  change  of 
the  natural  state  of  the  stream,  and  to  prevent  its  old  course  from 
being  altered:  Angell  on  Watercourses,  sec.  333.  But  he  has 
no  right,  for  his  greater  convenience  and  benefit,  to  build  any- 
thing which,  in  times  of  ordinary  flood,  will  throw  the  water  on 
the  grounds  of  another  proprietor,  so  as  to  overflow  and  injure 
them:  Id.,  sec.  334.  If,  in  the  case  of  such  an  obstruction,  it 
appears  that  the  injury  therefrom  arose  from  causes  which  might 
have  been  foreseen,  such  as  ordinary  periodical  freshets,  he 
is  liable  for  the  damage:  Id.,  sec.  349.  That  the  supposed 
distinction  does  not  exist,  was  expressly  decided  by  the  court 
of  king's  bench  in  Rex  v.  Trafford,  20  Eng.  Com.  L.  726. 
Tenterden,  C.  J.,  in  delivering  the  judgment  of  the  court  in 
that  case,  said:  **  Now  it  has  long  been  established  that  the  or- 
dinary course  of  water  cannot  be  lawfully  changed  or  obstructed 
for  the  benefit  of  one  class  of  persons  to  the  injury  of  anothei^. 
Unless,  therefore,  a  sound  distinction  can  be  made  between  the 
ordinary  course  of  water  flowing  in  a  bounded  channel  at  all 
usual  seasons  and  the  extraordinary  course  which  its  superabun- 
dant quantity  has  been  accustomed  to  take  at  particular  seasons, 
the  creation  and  continuance  of  these  fenders  cannot  be  justi- 
fied. No  case  was  cited,  or  has  been  found,  that  will  support 
such  a  distinction.''  The  judgment  in  that  case  was  reversed  in 
the  exchequer  chamber:  Trdfford  v.  Rex,  21  Id.  507.  But  that 
court  agreed  in  the  principle  laid  down  by  the  court  of  king's 
bench,  though  it  did  not  discover  upon  the  special  verdict  a  find- 
ing of  sufficient  &ots  to  v^arrant  its  application  to  the  case. 

It  is  often  the  mutual  interest  of  adjacent  riparian  proprietoni 
to  agree  to  erect  works  on  their  respective  lands  to  protect  them 
against  floods  and  keep  the  water  at  all  times  in  its  natural  chan* 
nel.  That  interest  is  generally  sufficient  to  bring  them  to  such 
an  agreement.  But  in  the  absence  of  agreement,  express  or 
implied,  or  of  any  statutory  provision  on  the  subject,  the  law 
affords  no  means  of  compelling  the  erection  of  such  works, 
however  beneficial  they  might  be  to  the  proprietors  or  the  pub* 
lie,  and  will  not  allow  one  proprietor,  by  erecting  such  workn 
on  his  land,  to  compel  another  to  erect  similar  works  on  his  as 
a  necessary  means  of  defense.  Each  has  the  exclusive  right  to 
judge  and  act  for  himself  on  this  subject,  taking  care  not  to ' 
injure  the  property  of  the  other. 

But  the  counsel  of  the  appellee  further  contended  that  as 
Burwell  has  a  dike  on  his  land,  which  has  the  effect  of  throw* 
ing  the  water  in  freshets  on  the  land  of  Willis  W.  Hobson.  th* 
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latter  has,  therefore,  a  right  to  erect  a  dike  on  his  land  to  defend 
it  against  such  inundation. 

The  correctness  of  this  position  depends  npon  whether  the 
dike  of  Burwell  was  lawfully  erected,  and  whether  he  has  a  legal 
right  to  the  protection  which  it  affords  him. 

It  was  certainly  lawfully  erected.  It  was  erected  many  years 
ago  by  Joseph  Hobson,  under  whom  both  of  the  parties  claim, 
and  who  was  then  the  proprietor  of  the  lands  of  both.  He  had 
a  perfect  right  to  erect  it,  as  it  interfered  with  nobody  but  him- 
self. Before  he  erected  it  the  water  of  the  creek,  in  freshets, 
diffused  itself  oyer  the  land  on  both  sides.  He  wished  entirely 
to  protect  his  Talnable  arable  land  on  the  south  side  from  inun- 
dation, hj  causing  all  the  superabundant  water  to  flow  on  the 
north  side,  the  upper  part  of  which  was  then,  as  now,  in  woods, 
and  naturally  more  capable  of  resisting  high  water  than  open 
land,  as  well  as  less  liable  to  injury  from  being  overflowed.  He 
erected  the  dike  for  that  purpose,  and  it  had  the  desired  effect. 
In  this  state  of  the  property  he  died  intestate,  and  it  was 
divided  by  decree  of  a  court  of  chancexy  among  his  heirs; 
the  land  on  the  south  side,  containing  one  hundred  and  twenty 
acres,  being  allotted  to  his  son;  Joseph  V.  Hobson,  and  that 
on  the  north,  containing  one  hundred  and  sixty  acres,  being 
allotted  to  the  appellee,  Willis  W.  Hobson.  The  land  on  the 
•outh  side  was  conveyed  by  Joseph  V.  Hobson  to  Thomas  L. 
Hobson  in  1884,  and  by  the  latt^  to  the  appellant  Burwell,  in 
1888.  The  dike  has  been  repaired  by  the  successive  proprietors 
of  the  land,  from  time  to  time  since  the  death  of  the  intestate, 
Joseph  Hobson,  and  is  now  in  the  same  state  in  which  it  then 
was,  except  that  there  are  a  few  breaches  in  it  which  need  repair. 

Then  has  not  the  appellant  a  legal  right  to  the  dike  and  to 
the  protection  which  it  affDrds  him  f  Why  is  he  not  as  much  so 
entitled  as  he  is  to  any  other  i>art  of  the  land  on  which  it  stands  f 
What  difference  is  there  between  an  artificial  dike  lawfully 
erected,  as  this  was,  and  a  natural  mound?  There  is  a  natural 
mound  below  the  dike,  which  is  but  an  artifickd  continuation  of 
that  mound  to  a  point  near  the  upper  line.  Until  the  dike  was 
erected,  the  proper  course  of  a  part  only  of  the  superabundant 
water  produced  by  freshets  was  over  the  northern  side;  after 
that  erection,  the  proper  course  of  all  that  water  was  over  that 
side,  just  as  if  from  natural  <»uses  it  had  always  flowed  on 
that  side.  The  change  was  made  by  one  who  had  a  perfect 
right  to  make  it.  And  the  flow  of  the  water  can  no  more  be 
disturbed  to  the  injury  of  another  in  its  new  direction  than  it 
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could  have  beeii  in  its  natural  course.  Suppose  the  intestate 
had  changed  the  ordinary  bed  of  the  creek,  and  made  it  run 
outirely  through  the  land  on  the  north  side  of  the  natural  bed. 
Could  the  appellee,  by  any  obstruction  of  the  new  bed,  turn 
back  Die  stream  to  the  old,  to  the  injury  of  the  appellant?  What 
difference  is  there  between  the  change  of  the  course  of  the  ordi- 
naiy  stream  and  a  change  of  the  course  of  the  superabundant 
water  produced  by  freshets.  Suppose  a  mill  had  been  erected, 
iustead  of  a  dike,  ou  the  south  side,  and  the  water  thrown  back 
on  the  land  on  the  north  side,  would  not  the  appellant  have 
been  entitled  to  the  mill  and  its  appurtenances,  including 
the  right  to  overflow  the  land  on  the  north  side?  That  he 
would  be,  is  shown  by  the  case  of  K'dgour  v.  Aahcom^  5  Har.  Si 
J.  82,  in  which  a  similar  question  arose.  The  children  of  the 
intestate,  said  the  court  in  that  case  *'  took  their  respective  pro- 
portions of  their  father's  estate  in  the  same  condition,  and  sub- 
ject to  the  same  advantages  and  disadvantages,  under  vriiich  he 
held  it." 

It  is  admitted  that  the  commissioners  who  divided  the  intes- 
tate's land  might  have  given  to  the  lot  on  the  south  side  the 
advantages  of  the  dike  thereon,  and  subjected  the  lot  on  the 
other  side  to  the  disadvantage  of  it;  but  it  is  said  that  it  should 
plainly  appear  on  the  face  of  the  report  that  they  intended  to 
do  so;  otherwise  it  will  be  presumed  that  they  did  not;  and 
that  in  this  case  no  such  intention  appears  in  the  report,  not 
does  it  appear  therein,  or  from  any  intrinsic  evidence,  that  they 
CDUsidered  the  advantages  and  disadvantages  of  the  dike  in 
making  the  division.  The  dike  is  not  mentioned  in  the  report; 
and  the  only  evidence  it  affords  that  the  dike  was  considered  by 
the  commissioners  in  making  the  division  is  the  disparity  in 
the  quantity  of  the  two  lots.  On  the  other  hand,  the  evidence 
shows  that  the  average  value  of  the  land  on  the  south  was 
greater  than  that  on  the  north  side  of  the  creek,  but  does  not 
show  that  the  value  of  the  land  on  the  south  side  without  the 
dike  would  be  equal  to  that  on  the  north. 

But  I  think  that  while  the  commissioners  might  have  directed 
the  dike  to  be  taken  down,  or  allowed  the  appellee  to  erect  a 
similar  dike  on  his  side  of  the  creek,  the  presumption,  in  the 
absence  of  evidence  on  the  face  of  the  I'eport  to  the  contrary, 
is,  that  they  did  not  intend  to  do  so,  but  intended  to  give  the 
dike  and  fdl  its  advantages  to  the  heir  on  whose  lot  it  stood. 
They  saw  the  dike,  and  knew  its  advantages  and  disadvantages. 
How  can  it  be  fairly  presumed  that  they  did  not  consider  them 
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in  making  the  diyision?  ''  It  was  the  duty  of  the  commission- 
ers," said  the  court  in  Kilgour  v.  Ashcom,  before  cited,  *'and  it 
must  bo  supposed  that  they  did,  in  dividing  the  estate  of  John 
Keech,  to  take  into  consideration  all  the  advantages  and  dis« 
advantages  attending  the  respective  parts,  and  that  they  gave  to 
the  part  allotted  to  Mary  Keech  an  equivalent  for  the  injury 
ami  inconvenience  occasioned  by  the  mill-dam ;  and  she  took  it 
accordingly."  These  observations  are  just,  and  strongly  apply 
to  this  case. 

If  the  intestate  had  conveyed  the  land,  with  the  dike  theieon, 
to  the  appellant,  the  latter  would  have  been  entitled  to  the 
benefit  of  the  dike,  and  the  intestate  could  not  have  deprived 
him  thereof,  by  erecting  a  dike  on  the  other  side.  If  the  heirs 
had  divided  the  land  among  themselves  by  mutaal  agreement, 
and  interchanged  deeds  for  the  lot  of  each,  the  deed  conveying 
the  lot  with  the  dike  thereon  would  have  entitled  the  grantee  to 
the  benefit  of  the  dike,  and  he  could  not  have  been  deprived 
thereof  by  the  act  of  any  of  the  other  heirs.  There  is  no  differ- 
ence in  this  respect  between  a  partition  by  suit,  and  a  partition 
by  mutual  agreement  and  the  interchange  of  deeds.  In  each 
case  the  heirs  are  in  effect  purchasers  of  their  respective  lots, 
and  entitled  to  hold  them  as  any  other  purchaser  would  be. 

The  appellee  in  his  answer  seems  to  admit  that  the  appellant 
is  entitled  to  the  benefit  of  the  dike  on  bis  land,  but  claims  a 
right  to  erect  a  similar  dike  on  his  own  land  for  the  purpose  of 
defending  it  from  inundation  occasioned  by  the  dike  of  appellant. 
This  admission,  I  think,  concedes  the  whole  question  in  contro- 
versy. For  if  the  appellant  be  entitled  to  the  benefit  of  the 
dike,  I  do  not  see  how  it  can  be  taken  away  from  him  indirectly 
by  erecting  a  counter-dike  on  the  other  side.  But  even  if  the 
appellee  were  entitled  to  this  mere  right  of  defense,  it  would 
not  justify  him  in  erecting  a  dike  much  higher  and  stronger  than 
that  of  the  api>ellant.  Having  erected  such  a  dike,  he  was  com« 
pelled  to  rely  on  other  grounds  for  his  justification,  and  therefore 
claimed  a  right  to  erect  any  obstruction  on  his  own  land  which 
may  be  necessary  to  protect  it  from  floods,  though  the  super- 
abundant water  be  thereby  thrown  on  the  land  of  his  neighbor. 
This  ground  is  wholly  irrespective  of  the  question  as  to  the 
light  of  the  api>ellant  to  the  benefit  of  the  dike  on  his  land, 
and  would,  if  sustainable,  be  a  sufficient  justification  even  if  no 
such  dike  existed.  But  I  think  I  have  said  enough  to  show  that 
the  right  so  claimed  by  the  appellee  does  not  exist  As  to  the 
»ther  ground  relied  on  by  him,  that  his  dike  is  necessary  to  pre* 
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yent  the  creek  from  changing^  its  original  bed,  I  concitr  in  the 
opinion  of  the  circuit  court  that  it  is  not  necessaiy » and  was 
not  erected  for  that  purpose. 

In  any  view  of  the  case,  it  seems  to  me  that  the  decrees  of 
the  circuit  court  are  erroneous.  They  not  only  take  away  from 
the  appellant  the  benefit  of  a  dike  lawfully  erected  upon  his 
land,  but  place  him  on  worse  ground  than  he  would  have  occu- 
pied if  no  such  dike  had  ever  existed.  They  require  him  to 
take  it  down,  and  leave  his  land  exposed  to  be  overflowed  not 
only  as  it  was  before  any  dike  was  erected  thereon,  but  by  the 
whole  quantity  of  water  which  may  at  any  time  overflow  the 
natural  bed  of  the  creek,  if  the  appellee  should  avail  himself  of 
Ibo  liberty  given  him  of  erecting  a  dike  six  feet  high  on  his  side 
of  the  creek,  and  the  appellant  should  not  avail  himself  of  a 
similar  liberty  given  to  him.  It  would  of  course  be  competent 
for  the  parties,  by  their  own  agreement,  to  make  such  an  ad- 
justment of  their  rights  as  this;  but  I  do  not  see  on  what  prin- 
ciple it  can  be  decreed  without  their  consent. 

Ul>on  the  whole,  I  think  that  the  appellant  is  entitled  to  the 
benefit  of  the  dike  on  his  land,  as  it  stood  at  the  time  of  the  divis- 
ion of  the  estate  of  Joseph  Hobson  among  his  heirs,  and  to  repair 
and  keep  it  up;  and  that  the  appellee  has  no  right  to  erect  any 
dike  or  other  obstruction  on  his  land  which  will  have  the  effect 
of  injuring  the  land  of  the  appellant,  or  the  dike  thereon. 

The  evidence  clearly  shows  that  the  dike  which  the  appellee 
was  constructing,  when  he  was  enjoined  from  so  doing  in  this 
case,  would  have  the  effect  of  washing  away  the  appellant's 
dike,'  overflowing  his  valuable  low  grounds,  and  turning  the 
course  of  the  creek  permanently  through  them,  and  of  thus 
doing  him  irreparable  injury.  This  is  a  wrong  which  a  court  of 
chancery  has  power  to  prevent  and  redress. 

i  am  therefore  of  opiQion  that  the  decrees  of  the  circuit  court 
are  erroneous,  and  ought  to  be  reversed  with  costs,  and  that  the 
injunction  ought  to  be  perpetuated  with  costs,  and  with  the  lib- 
erty to  the  appellant  to  apply  to  the  circuit  court  to  cause  an 
abatement  to  be  made  of  the  dike  already  constructed  on  the 
kgid  of  the  appellee,  or  so  much  thereof  as  may  have  the  effect 
of  injuring  the  land  of  the  appellant,  or  the  dike  thereon. 

The  other  judges  concurred  in  the  opinion  of  Monoobe,  J. 

The  decree  was  in  conformity  to  the  opinion. 

Bjpabiax  PboprietOb*s  Right  to  Natural  and  Uninterritpted  Flo\t 
OF  Stream:  Burden  v.  Slein^  62  Am.  Dec.  758;  Blood  v.  Xcuihua  etc.  R.  R. 
Cwrp.^  61  Id.  444,  and  cases  cited  in  note  447;  Thurber  v.  Martin,  Id.  408; 
DUmg  ▼.  Murray,  63  Id.  38& 
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PMOB  AmtOFBIATIOK  07  WaTIK  07  STBIAM  70B  BCXLL  PUBPOOS,  BIC.. 

BiOBTS  AoQUiRBD  BT:  See  Tkurber  ▼.  Martin^  61  Am.  Deo.  468,  and  note 
470,  dting  prior  caset.  As  to  miniog  rights,  see  Irwin  ▼.  PhilUpSt  63  Id.  118, 
and  cases  dted  in  the  note;  note  to  MeOUnioek  ▼.  Bryden^  Id.  02  et  seq. 

RioiiT  BT  Pbiob  OoouPANor  OB  Pbxsobiption  to  Maintbbabob  07  Dams: 
Cory  V.  DaanMU^  41  Am.  Deo.  582;  CcweU  ▼.  Thayer,  38  Id.  400;  WOXUxmB  v. 
Ndwn,  34  Id.  46;  Moan  v.  Fkteher,  33  Id.  683;  Odiome  v.  Lyford,  82  Id. 
887,  and  cases  cited  in  the  notes. 

Liabilities  of  Ownxbs  of  Dams  fob  Ovbrflowibo  Lambs  of  Othebs: 
See  note  to  McCoy  v.  DcuUey,  57  Am.  Dec  684,  698. 

Bight  to  Flowaob  oybb  Gbaktob's  Laub  passes  with  oonrejaace  of 
mill  and  appurtenances:  WUeoxon  ▼.  MeOhm,  54  Am.  Dec  409;  and  vendee 
takes  subject  to  vender's  priyilege  of  oonreying  water  to  his  mill  over  the 
hud  granted:  Seibert  v.  Levan,  49  Id.  525;  see  also  (^my  v.  Femmtf  67  Id. 
711;  F\rey  ▼.  WUman,  49  Id.  484. 

Thb  PBnroiPAL  oasi  is  oitid  in  Morriton  ▼•  King,  62  HL  86,  to  the  point 
that  *'  there  can  exist  no  valid  reason  why  easements  should  not  paw  as  inci- 
dents to  an  estate  vested  by  l^gal  prooeedings,  as  in  the  oases  of  assignnMot 
of  dower  and  partition  amoiig  heirs,  as  by  a  oonveyanoe  iHdoh  makes  no 
reference  to  apportenances." 


Baioimobe  &  Ohio  R  R.  Go.  v.  Gallahdb's 
Admdubxbatobs. 

JlH  OBAXZAV,  605.] 

p^^AAAft  CoBFOBATiON  Iboobfobatbd  Fibst  IB  Ohb  9cat8»  whsrsin  is  its 
principal  place  of  business,  is  also  a  corporation  of  another  state  when  the 
latter  state  enacts  the  aot  of  incorporation  of  the  former  state,  providing 
that  $11  ri^ts,  duties,  and  liabilities  pertaining  to  the  oarporation  in  the 
fonner  state  shallnttaoh  to  it  in  the  latter  stats^  Itisatloastaooq^NMm* 
tioQof  the  latter  state  with  respeot  to  its  road  oonstraoted  within  that 
stats^  espeoiaUy  when  such  has  been  rsoognissdas  the  faot  by  subsequent 
statutes  of  the  state  and  acts  of  the  ooiporatlon. 

OOBFOBATIOVS  ABB  IB  LaW,  FOB   ClVlL  PUBPOOB,  DBmBD  PBBSOBS. 
O0BK>BATIOB  ICAT  BS  SlTBD  IB  AbOTBBB  ScATI  TBAB  TbAT  IB  WHUBI  19 

ITS  Pbiboifal  Offioi  and  chief  offioer's  residence,  when  it  is  also  a 
corporation  of  the  state  in  whidh  it  is  sued,  and  by  the  law  of  sndi  stats 
Jurisdiction  of  a  domestio  oorporation  is  not  onnflned  to  the  ooonty 
wherein  its  principal  office  is,  or  chief  officer  resided,  but  senrioe  may  be 
made  on  an  agent  of  the  corporation  within  the  county  whttn  the  suit  is 
properly  commenced,  with  publication  in  the  prescribed  mode, 

''PBBMB,**  UflBD  nr  StATUTB,  BmBBAGIS,  fob  OiTIL  PUBFOOi^  OOBBOBA* 
TI0B8  AS  WbLL  as  NaTUBAL   PBBM>B8. 

Cqbfobatiob  mat  BS  SuMMONBD  AND  Obabobd  AS  Gabbdhbi  Under 

statutes  providing  for  garnishment  of  '*  persons." 

OOBFOBATIOB    MUST  AbBWBB   GaBBISBMXHT    UBDBB   ITS  OOBFOBAn  SbAI, 

iriiioh  is  the  only  mode  in  which  it  can  answer,  and  sndi  is  the  oaas 
udiere  the  statute  proridss  that  iHisn  any  ganishes  shall  appear,  he  sImU 
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Vkbdiot  05  Issux  UPON  Gabkisbu's  Ambwse  is  DsFBonvs  nr  vor  Bi- 
flpom^f  NQ  TO  Issue  when  the  answer  discloses  no  debt  due  at  the  timi 
of  the  service  of  the  garnishment,  and  the  Terdict  finds  the  garnishee  in* 
debted  after  the  service  of  the  garnishment. 

Whether  Oabnishmemt  at  Law,  in  Vibouoa,  Embbaoes  Debts  Existing 
AT  Time  of  Service,  Payable  in  Future,  quaart. 

Declarations  of  Employee  of  One  Summoned  as  Garnishee,  as  to  In« 
DEBTEDNE8S  OF  GARNISHEE,  to  defendant  are  not  admissible  in  issue 
npon  garnishee's  answer  when  they  were  made  to  a  third  person  and  the 
employee  was  not  the  agent  of  the  garnishee  with  respect  to  the  in- 
debtedness. 

Assumpsit  1^  Ghillahue  against  Patrick  and  F.  C.  Crowley, 
commenced  January  14,  1852,  in  Tsrhich  the  Baltimore  & 
Ohio  Bailroad  Company  was  summoned  as  garnishee.  The 
sheriff,  on  the  same  daj,  returned  that  he  had  summoned  the 
company  bj  deliyering  a  copy  of  the  attachment  to  James  L. 
Randolph,  agent  of  the  company,  and  a  resident  of  the  county 
in  which  the  action  was  brought,  at  the  company's  office,  in  a 
certain  town  in  that  county,  there  being  in  the  county  no  presi- 
dent, director,  or  other  chief  officer  on  whom  the  same  could 
be  served.  On  the  eighteenth  of  May,  1852,  the  defendants,  in 
open  court,  confessed  judgment,  and  the  company  waived  pub- 
lication. At  the  October  term,  1852,  the  company  moved  to  be 
discharged  from  answering  as  garnishee,  on  the  ground  that  a 
corporation  is  not  liable  as  garnishee  under  the  attachment 
laws  of  Virginia.  The  motion  was  overruled,  and  the  company 
held  to  answer.  At  the  May  term,  1853,.  the  company  filed  its 
answer,  in  which  it  was  averred  that  there  was  in  its  hands  a 
certain  sum  which  would  become  due  to  Patrick  Crowley  upon 
his  signing  a  certain  release  pursuant  to  the  provisions  of  a 
contract  which  was  filed  with  the  answer,  and  that  this  amount 
was  a  final  estimate  for  the  work  done  ui>on  that  contract;  that 
it  owed  F.  C.  Crowley  nothing  subject  to  attachment,  nor  were 
there  any  other  moneys  in  its  hands  at  the  time  of  the  service 
of  said  attachment,  only  as  above  stated.  The  plaintiff  sug- 
gested that  the  garnishee  had  not  fully  disclosed,  and  the  court 
ordered  a  jury  to  be  impaneled  to  try  the  question.  The  juiy 
found  that  the  company  had  not  fully  disclosed,  and  that  there 
was  a  sufficient  amount  duo  from  said  company  on  the  eighteenth 
day  of  May,  1852,  and  also  afterwards,  to  P.  and  F.  C.  Crow- 
ley to  satisfy  the  plaintiffs  judgment,  rendered  on  the  eigh- 
teenth day  of  May,  1852,  against  them  in  this  cause.  Upon 
this  finding  the  court  rendered  judgment  against  the  company. 
Dpcm  the  trial  of  this  issue  the  company  excepted  to  the  admiS' 
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sion  in  eyidence  of  statements  made  by  Jam^s  L.  Bandolpb,  a 
division  engineer  of  the  company.  The  statement  was  to  the 
effect  that  there  was  sufficient  in  the  company's  hands  to  pay 
Gallahue's  debt,  and  they  would  have  to  pay  it  on  account  of 
the  attachment  The  statement  was  made  in  reply  to  an  inquiry 
by  the  witness  respecting  the  probability  of  collecting  a  debt 
due  by  the  Crowleys  to  another  i)erson.  The  company  moved 
for  a  new  trial.  Motion  overruled,  and  exception.  The  company 
then,  upon  application  to  this  court,  was  allowed  a  supersedeas. 

A.  Hunter,  for  the  appellant. 

No  counsel  appeared  for  the  api>ellee8. 

By  Court,  Allen,  President.  The  first  question  arising  upon 
the  foregoing  statement  is  whether  a  corporation  is  liable  as  a 
garnishee  under  the  attachment  law.  In  the  argument  here, 
however,  the  counsel  of  the  company  contended  that  no  suit 
whatever  could  be  maintained  against  this  corporation  in  the 
courts  of  Virginia:  1.  Because  it  is  a  foreign  corporation,  and 
therefore  not  liable  to  be  sued  without  the  jurisdiction  of  the 
state  which  created  it;  and  2.  Because  no  mode  is  provided  by 
our  law  for  the  service  of  process  upon  it. 

The  first  ground,  it  seems  to  me,  is  settled  by  the  act  of 
March  8,  1827,  entitled  an  act  to  confirm  a  law  passed  at  the 
present  session  of  the  general  assembly  of  Maryland,  entitled 
an  act  to  incorporate  the  Baltimore  &  Ohio  Bailroad  Company. 
The  preamble  recites  that  whereas  an  act  has  passed  the 
legislature  of  Maryland,  entitled  ^'An  act  to  incorporate  the 
Baltimore  &  Ohio  Bailroad  Company,"  in  the  following  words 
and  figures,  viz.  The  act  of  incorporation  is  then  sety)ut,  con- 
ferring a  corporate  name  with  all  the  powers,  rights,  and 
privileges  which  other  corporate  bodies  may  lawfully  do  for 
the  purposes  mentioned  in  the  said  act,  and  providing  that  by 
that  name  it  should  be  capable  of  purchasing,  holding,  selUng 
and  conveying  property,  and  may  sue  and  be  sued.  And  after 
thus  reciting  the  Maryland  act  of  incorporation,  the  Virginia 
law  proceeds  to  enact,  *'  that  the  same  rights  and  privileges 
shall  be  and  are  hereby  granted  to  the  aforesaid  company 
within  the  territory  of  Virginia  as  are  granted  to  them  within 
the  territory  of  Maryland;  the  said  company  shall  be  subject  to 
the  same  pains,  penalties,  and  obligations  as  are  imposed  by  said 
act;  and  the  same  rights,  privileges,  and  immunities  which  are 
reserved  to  the  state  of  Maryland,  or  to  the  citizens  thereof,  are 
hereby  reserved  to  the  state  of  Virginia  and  her  citizens." 
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Tbfii  oompanj.tindfir  tlus  law  is  a  TiigjUiia  corpontiQUy  and  its 
powers  within  the  territory  of  Virginia  .imtq  .dwved  frpm  the 
fximt  <K>ntained  in  the  Yiiginia  law.,  The  act  of  Mairjiandc  in- 
eorpomted.tbe  ^absoribers  to  the  capital  stoqk,  tbeix:  sucpessora 
and  assigns,,  by  the  name  designated;  and  the  Virginia  act  in 
effect  i  rerenaots  the  Haxyland  law  in  all  essential  particulars,^ 
theneb;  erecting  the  company  into  a  Virginia  cpipoxation  withi^ 
ber,  tcffritoiy*  Jf  liable  to  be  pued  in  Maryiand»/.tt|e,j9am(» 
l^^bility  atbicbss  to  it  in  Virginia.  :l>tiB  j^4icialI^;  Jb;nown  tp.  the 
9Qiixi  thai  the  road  traverses  th^,  temtozy  c^ /Virginia  to  a 
greater  .extent  than  it  does  thipngh  the  state  of  Maryland*, 
Thipooghpnt  its  whole  connae  vast  ^penditoresi  would  be  neceis- 
sary  in  the  constniction»  preservation,  and  wprkii^  9!  the  road, 
innmnmesMe  contracts  would,  be  entered  into^t  ooiitroTersies 
would  necessarily  arise  out  of  tfae4soQtracts,aqt8ft  and  omissions 
q|  the  company  audita  agents;  and  it  w6^4  be  a  startling 
proposition  if » in  all  snch  cases,  citiaens  of  Vixgin^  and  others 
should  be  jlenied  aU  remedy  ^i  her  courts  ;(or  causes  of  action 
arising  under  contracts  and  acts  entered  into  o|:  done  within 
her  Un^toxjg  and  should  be  ^tivmed  oirer  ^  the  courts  and  laws 
of  a  sister  state^  toi  seek  for  redress.  Such  a  construction  would 
giye  the  coqipany  almost  entire  immnnilgr  for  its  contracts  and 
acts  oyer  most  of  the  road,  and  wonld  exempt  its  property  in 
the  tenitoiy  of  Virginia  from  all  liability  to  its  creditors,  for 
process  of  execution  from  the  courts  of  Maryland  could  not 
avail  in  Virginia. 

,  The  subsequent  legislation  of  the  state  shows  that  the  legisla* 
ture  has  uniformly  treated  it  as  a  Virginia,  corporation,  exercis- 
ing the  same  controlling  power  over  it  as  over,  other  corporations 
deriving  their  existence  from  the  laws  of  Virginia.  By  the  act 
of  March,  1847,  Sess.  Acts,  86»  the  company  was  authorized  to 
complete  the  road  through  the  territory  of  Virginia,  over  a  route 
prescribed;  and  by  the  sixth  sectioii  of  this  law  it  was  suLjected 
to,  the  provisions  of  the  general  railroad  law  of  the  eleventh  of 
March,  1837,  with  respect  to  that  portion  of  the  road  constructed 
within  this  commonwealth,  so  far  as  the  same  were  properly 
applicable;  and  the  company  was  required  to  accept  the  pro- 
visions of  this  act  within  six  months  as  a  condition  upon  which 
the  powers  and  privileges  of  the  said  act  were  granted. 

Under  this  act,  as  it  appears  from  the  preamble  of  the  act  of 
the  twenty-first  of  March,  1850,  Sess.  Acts,  49,  the  company 
has  proceeded  to  complete  its  road.  Thus,  with  respect  to  that 
portion  of  the  road  constructed  in  Virginia,  submitting  itself  to 
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the  proTiaions  of  the  general  law  xegalating  xailxoada  incor- 
porated by  this  commonwealth. 

Begarding  it  as  a  corporation  of  Virginia  with  respect  to  that 
portion  of  the  road  constmcted  within  the  commonwealth,  it  is 
unnecessary  to  consider  what  would  be  the  effect  of  our  legisla- 
tion upon  this  question,  eyen  if  it  were  still  to  be  treated  as  a 
foreign  corporation,  to  which  certain  franchises  jmd  immunities 
within  the  state  were  granted  and  liabilities  imposed  upon  it. 
It  has  been  supposed  that  a  foreign  corporation  cannot  be  sued, 
because  l^  the  common  law  process  against  it  must  be  served 
upon  its  head  within  the  jurisdiction  where  this  artificial  body  ex- 
ists. The  difficulty  is  rather  technical  than  substantial;  and  this 
court  held  in  the  case  of  the  Bank  qf  DwUed  Stales  t.  Merchanttf 
Bank  ofBaUimare^  1  Bob.  (Ya.)  678,  that  under  our  law  direct- 
ing the  metiiod  of  proceeding  against  absent  debtors  in  courts 
df  equity,  a  suit  might  be  maintained  even  against  a  foreign 
corporation  wh«re  it  has  lands  or  tenements  within  the  common- 
wealth;  the  proceeding  being  by  publication  histead  of  actual 
service  of  process. 

It  is  further  argued  that,  even  if  the  corporation  is  to  be  re- 
garded as  a  Virginia  corporation,  its  principal  office  is  in  Mary- 
land, and  its  chief  officer  resides  there;  and  that  by  the  code, 
c.  169,  sec  1,  it  is  provided  that  a  suit  may  be  brought  in  any 
county  or  corporation  wherein,  if  a  corporation  be  a  defendant, 
its  principal  office  is  or  its  chief  officer  resides;  another  para- 
graph provides  that  if  the  suit  be  to  recover  land  or  subject  it 
to  a  debt,  the  suit  may  be  brought  in  the  county  corporation 
wherein  such  land,  estate,  or  debts,  or  any  part  thereof,  may 
be;  and  the  second  section  authorises  a  suit  to  be  brought  in  any 
county  or  corporation  wherein  the  cause  of  action  or  any  part 
thereof  arose,  although  none  of  the  defendants  may  reside 
therein. 

Corporations  are  in  law,  for  civil  purposes,  deemed  persons. 
They  have  power  to  plead,  be  impleaded,  grant  or  receive  by 
their  corporate  names,  and  to  do  all  other  acts  vrithin  the  pur- 
view of  their  corporate  power  which  natural  persons  could  do. 
Holding  land  in  different  counties,  if  so  empowered  by  its  char- 
ter, it  may  be  sued  in  the  county  wherein  such  land  may  be, 
though  its  principal  office  is,  or  its  chief  officer  resides,  else- 
where. The  cause  of  action  growing  out  of  its  contracts,  acts, 
negligence,  or  omissions  may  arise  in  a  different  county  or  cor- 
poration, and  suit  may  be  brought  where  the  cause  of  action 
arose,  vrithout  reference  to  the  residence  of  the  defendant 
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TSbe  codOit  p.  648,  eeo.  7,  piesoribes  the  mode  of  serving  prooem 
ftgainst  or  giving  notice  to  a  corporation.  It  shall  be  sufficient 
to  serve  process  against  it  on  the  chief  officer;  or  in  his  ab- 
aence  from  the  county  or  corporation  in  which  he  resides,  or  in 
which  is  the  principal  office  of  the  corporation,  provision  is 
made  for  service  on  other  officers  of  the  corporation  in  cases  of 
eities,  tovms,  etc.;  and  then  follows  this  general  provision:  "  If 
the  ease  be  against  some  other  corporation  than  a  bank,  and 
there  be  not  in  the  county  or  corporation  wherein  it  is  com- 
menced any  other  person  on  whom  there  can  be  service  as 
aforesaid,  service  on  an  agent  of  the  corporation  against  which 
the  case  is,  vrith  publication  in  the  mode  directed,  shall  to- 
gether be  sufficient.''  As  jurisdiction  is  not  confined  to  the 
ooimty  or  corporation  wherein  its  principal  office  is,  or  chief 
oflioer  resides,  so  service  on  an  agent  of  the  corporation  vrithin 
the  oouniy  vi^ere  the  suit  v^as  projMrly  commenced,  vrith  pub- 
lication in  the  prescribed  mode,  is  sufficient  service;  there  being 
no  president,  director,  or  other  chief  officer  of  said  company 
within  the  couniy  on  whom  process  could  be  served.  I  think, 
therefore,  that  this  corporation  may,  in  a  proper  case,  be  sued 
in  the  courts  of  this'commonwealtii,  and  that  a  mode  is  pro- 
vided by  law  for  the  service  of  process  upon  it. 

The  next  error  assigned  is  that  the  court  erred  in  overruling 
the  motion  to  discharge  the  attachment,  the  plaintiff  in  error 
insisting  that  a  corporation  is  not  liable  as  a^  garnishee,  imder 
the  attachment  laws.  The  objection  is  general,  applicable  to 
all  corporations  aggregate,  vrithout  reference  to  the  jurisdiction 
of  the  court  over  the  parties  or  controyersy.  The  code,  c.  151, 
eeo.  2,  p.  601,  authorises  the  plaintiff  in  an  action  at  law,  o!l 
proi>er  affidavit  at  the  time  of  or  after  the  institution  of  the  suit, 
to  obtain  from  the  derk  an  attachment,  if  the  suit  be  to  recover 
money  for  a  claim  or  damage  for  a  wrong,  against  the  defend- 
ant's estate.  The  seventh  section  of  the  act  provides  that  eveiy 
emch  attachment  may  be  levied  on  any  estate,  real  or  personal,  of 
the  defendant;  and  that  it  shall  be  suffidentty  levied  by  the  service 
of  a  copy  thereof  on  such  persons  as  may  be  in  possession  of 
eHbots  of,  or  known  to  be  indebted  to,  the  defendant.  By  the 
ninth  section,  such  i)erson8  are  to  be  summoned  to  appear  as  gar- 
nishees. The  twelfth  section  gives  a  lien  from  the  time  of  ser- 
vice upon  the  i)ersonal  property,  choses  in  action,  and  other  se- 
emities  of  the  defendant,  in  the  hands  of  or  due  from  any  such 
gaxnishee.  The  seventeenth  section  provides  that  when  any 
(amiahee  appears  he  shall  be  examined  on  oath.    If  it  appear 
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on  sucli  examination  that  he  was  indebt^,  the  court  may  orclf 
him  to  paj  the  amount  so  due  bj  him;  or  with  tiie  leave  of  th^ 
court  he  may  give  bond  to  pay  the  amount  due  by  him  at  suol^ 
time  and  place  as  the  court  may  thereafter  direct,  llie  eighr 
teenth  section  authorizes  the  coipt,  if  he  fails  to  appear,  to  co^i- 
pel  him  to  appear,  or  the  court  may  }iear  proof  of  any  debt  due 
by  him  to  the  defendant,  and  make  the  proper  order  thereupon, 
And  the  nineteenth  section  authorizes  a  jury  to  be  impaneled 
when  it  is  suggested  that  the  garnishee  has  not  fully  disclos^ 
the  debts  due  by  him  to,  or  effects  in  his  hands  of,  tiie  defend? 
ant  in  such  attachment;  and  provides  for  a  judgment  on  tiie  find-; 
ing  of  the  jury.  .       , 

From  this  review  of  the  material  provisions  of  the  statute  bear-r 
ing  upon  this  question,  there  would  seem  to  be  nothing  in  the 
condition  of  a  corporation  to  exempt  it  from  being  summoned 
as  a  garnishee.  When  the  word  **  person  "  is  used  in  a  statute^ 
corporations  as  well  as  natural  persons  are  included  for  civil 
purposes.  This  was  the  rule  at  common  law:  2  Inst.  G97,  703, 
736.  They  are  to  be  deemed  and  taken  as  persons  when  the  cir^ 
cumstances  in  which  they  ai*e  placed  are  identical  with  those  o^ 
natural  persons  expressly  included  in  puch  statutes:  Beaston  v. 
Ihrmet^  Bardc  of  Delaware,  12  Pet.  102, 134, 135;  United  SiaUu 
Bank  v.  Merchants'  Bank  o/BalHmore^  1  Bob.  (Ya.)  573.  And  the 
code,  c.  16,  sec.  17,  p.  101,  cl.  13,  provides  that  the  word  "  person  " 
may  extend  and  be  applied  to  bodies  politic  and  corporate  aa 
well  as  individuals.  The  general  words  as  to  what  effects,  debts,, 
or  estate  of  the  defendant  may  be  attached  would  seem  to  em*; 
brace  his  whole  estate,  vnthout  respect  to  the  character  of  the 
person,  natural  or  artificial,  in  whose  hands  the  effects  w^re,  or 
by  whom  the  debt  was  due.  The  corporation  stands  in  precisely 
the  same  position  in  regard  to  such  effects  or  debts  as  a  natural 
person.  If  it  owes  the  debt  or  holds  the  effects  of  another,  it„ 
like  an  individual,  is  liable  to  be  sued  by  its  creditor  or  the 
owner  of  the  property;  and  the  statute  merely  substitutes  the 
plaintiff  in  the  attachment  to  the  rights  of  the  creditor  or  own^ 
as  against  the  garnishee.  No  change  is  made  in  its  contract,  or 
additional  obligation  imposed  on  it,  by  being  proceeded  against 
as  garnishee.  The  only  particular  in  which  there  is  any  depart- 
ure from  a  literal  compliance  with  the  statute  is  in  regard  to 
that  provision  of  the  seventeenth  section  which  declares  that 
when  any  garnishee  shall  appear,  he  shall  be  examined  on  oath. 
This  clause  was  for  the  benefit  of  the  plaintiff  in  the  attachment 
In  the  case  of  a  corporation,  he  must  receive  an  answer  in  the 
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only  mode  by  which  the  corporation  can  answer,  under  its  cor- 
porate seal.  In  -chancery,  where,  as  a  general  rule,  all  answers 
must  be  verified  by  oath  or  affirmation,  a  corporation  must  an- 
swer in  the  same  way,  though  where  a  discoyery  is  wanted,  a 
practice  has  prevailed  of  maldng  some  of  the  officers  defend- 
ants. The  same  result  could  be  arrived  at,  under  the  attach- 
ment law,  by  examining  the  officers  as  witnesses,  if  the  plaintiff 
Buggesis  that  a  full  disclosure  has  not  been  made.  This  is  an 
inconvenienoe  to  which  he  is  subjected,  growing  out  of  the  char- 
acter of  the  garnishee,  but  furnishes  no  reason  for  exempting 
the  corporation  from  being  so  proceeded  against  when  all  the 
other  words  of  the  statute  are  sufficiently  comprehensive  to  em- 
brace^ artificial  ad  well  as  natural  persons.  The  mischief  intended 
to-be  re&edied  Applies  ttisi  weHto  debts  due  by  them  as  by  indi* 
vidoals;  andUie  circumstances  in  which  they  are  placed  are  the 
same  as  those  of  others  embraced  in  the  statute. 

I  think  a  fair  construction  of  the  statute  authorizes  the  pro- 
eeeding  against  the  corporation  in  a  proper  case;  and  no  objec- 
tion being  urged  to  the  proceeding  here,  except  the  general  one 
that  a  corporation  could  not  be  summoned  as  a  garnishee  on 
such  an  attachment,  the  motion  to  discharge  the  attachment  was 
{MToperly  overruled.  .  . 

I  think,  howevi)!*!  fhe  verdict  is  defective  in  not  responding  to 
the  issue  really  raised  upon  the  answer  of  the  garnishee. 

That  answer,  taking  it  altogether,  must,  it  seems  to  me,  be 
construed  as  referring  to  the  time  of  the  service  of  the  attach- 
ment. 

It  declares  in  express  terms  that  there  was  no  other  money  at 
ihe  time  of  ibe  service  of  said  attachment  subject  to  the  pkdnt-. 
Hb  attachment,  only  as  above  stated.  Some  confusion  has  arisen 
out  of  the  provision  in  tike  statute,  referring  to  proceedings  in 
law  and  at  equity,  under  the  second  and  under  the  eleventh 
sections.  An  attachment  under  the  second  section  may  be 
served,  by  the  provisions  of  the  seventh  section,  on  such  per- 
son as  may  be  in  jiossession  of  effects  of,  or  indebted  to,  the 
defendant.  By  the  ninth  section  the  officer  is  to  return  with 
the  attachment  the  names  of  the  persons  having  effects  of,  or 
owing  debts  to,  the  def^idant.  And  the  twelfth  section  gives 
the  plaintiff  a  lien  from  the  time  of  service,  upon  the  personal 
property,  choses  in  action,  and  other  securities  of  the  defendant 
in  the  hands  of ,  or  due  from,  the  garnishee  on  whom  it  is  served. 

All  these  provisions  seem  to  look  to  the  time  of  the  service  of 
tiie  attachment,  as  the  period  i^  which  there  should  be  an  exist- 
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ing  debt  from  the  gamidiee  to  the  defendant;  whether  then 
actually  payable  or  to  be  paid  at  a  fatore  day,  it  is  not  neoes- 
■ary  now  to  inquire. 

The  eleventh  section,  regulating  attachments  in  equity,  author- 
izes the  attachment  upon  debts  due  or  to  become  due  to  the 
defendant  by  the  other  defendant.  As  the  lien  given  by  the 
twelfth  section  extends  to  both  classes  of  attachment,  possibly 
the  phrase  **  debts  to  become  due"  may  be  satisfied  by  limiting  the 
expression  to ''  debts  theivezisting payable  ata  future  day.''  This 
oonstruction  would  render  the  provision  of  the  eleventh  section 
consistent  with  the  twelfth  section  giving  the  lien.  The  seven- 
teentii  section  applies  to  both  courts,  and  provides  if  on  such  ex^ 
amination  (referring  to  the  examination  of  the  garnishee  on  oath 
when  the  proceeding  is  under  the  second  section  at  law),  or  by 
his  answer  to  a  bill  in  equity,  it  appears  that  at  or  after  the  st»r- 
vice  of  the  attachment  he  was  indebted  to  the  defendant,  etc. 

Unless  the  attachment  at  law  is  to  be  extended  so  as  to  em- 
brace existing  debts  payable  in  future,  and  the  attachment  in 
equity  restricted  to  debts  of  the  same  character,  there  would  be 
tome  difBculty  in  applying  tJiese  general  words  to  both  dasses 
of  attachments,  and  it  might  be  necessary  to  read  them  distribu- 
tively,  making  the  attachment  at  law  apply  to  debts  owing  at 
the  service,  and  in  equity  at  or  after  the  sendee  of  the  attach- 
ment. However  this  may  be,  as  the  answer  of  the  garnishee 
referred  to  the  time  of  the  service  of  the  attachment,  the  verdict 
finding  that  the  company  was  indebted  on  the  eighteenth  of 
Vay,  1852,  and  afterwiurds,  is  no  reply  to  the  answer.  The 
answer  or  y^xamination  may  have  been  true,  and  contained  a  full 
disclosure,  and  yet  be  consistent  with  the  verdict.  There  may 
have  been  no  other  debt  on  the  fourteenth  of  January,  1862,  the 
time  of  service,  and  so  nothing  for  the  attachment  to  operate 
upon;  but  between  that  and  the  eighteenth  of  May,  1862,  and 
afterwards,  there  may  have  been  new  contracts  out  of  which  new 
claims  may  have  arisen.  I  think  the  verdict  was  too  defective 
to  enable  the  court  to  pronounce  any  judgment  thereon. 

I  am  also  of  opinion  that  the  court  erred  in  permitting  evi- 
dence of  the  statements  of  James  L.  Randolph,  the  division 
engineer,  made  to  the  witness  A.  F.  Haymond,  to  be  given  in 
evidence  to  the  jury.  There  is  nothing  in  the  facts  certified  in 
the  bill  of  exception  showing  that  Randolph  was  acting  within 
the  scope  of  his  authority  in  making  such  admissions.  The  con- 
versation was  with  a  third  person  not  in  the  presence  of  the 
defendants,  the  said  Crowl^ys;  and  the  agent  was  not  engaged 
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in  any  transaction  with  the  alleged  creditors  of  the  company, 
rendering  it  necessary  to  adyert  to  ihe  state  of  accounts  between 
tliem;  so  that  the  declarations  cannot  be  treated  as  a  part  of  the 
res  ^estoy  determining  the  quality  of  the  acts  which  they  accom* 
panied.  They  amount  to  no  more  than  statements  in  reference 
to  a  state  of  accounts  growing  out  of  past  transactions,  without 
its  being  shown  that  he  ever  was  the  agent  to  settle  such  ac» 
counts  and  determine  the  state  of  indebtedness  on  the  part  of 
the  company  to  these  contractors;  or  that  he  knew  how  much 
had  been  paid  to  them  by  the  company;  or  that  at  that  time  he 
was  the  agent  to  setUe  with  and  pay  them.  His  statements  were 
nothing  more  than  a  declaration  made  in  relation  to  business 
concerning  a  portion  of  which  he  was  employed  as  agent;  and 
during  ibe  course  of  such  employment  acquired  a  knowledge  of 
the  monthly  estimates  of  work  done.  These  declarations  do  not 
amount  to  proof  against  the  company.  The  &ct  should  hay^ 
been  prpyed  by  the  agent.  The  bill  of  exceptions  shows  he  was 
examined  and  declared  he  did  not  know  how  much  money  had 
been  paid  to  the  Growleys  at  the  time.  I  think  there  inras  no 
error  in  oyerruling  the  motion  to  discharge  the  attachment  upon 
the  ground  that  the  company  was  not  liable  to  be  proceeded 
against  as  garnishee;  but  that  there  was  error  in  proceeding 
to  render  judgment  on  the  yerdict  of  the  jury,  the  same  being 
defectiye;  and  in  permitting  Ihe  statements  of  the  said  J.  L. 
Bandolph  to  the  witness,  as  set  forth  in  the  bill  of  exceptions, 
to  be  giyen  in  eyidence  to  ihe  jury;  and  I  am  therefore  for 
reyersing  and  remanding  for  a  new  trial,  yritioL  instructions  to 
exclude  the  eyidence  of  the  statements  of  said  J.  L.  Bandolph, 
if  again  offered  under  the  same  state  of  facts  disclosed  in  the. 
said  bill  of  exceptions. 

The  other  judges  concurred  in  the  opinion  of  Amor,  preeideiit.' 

Dbombatiovs  or  Aosnt,  to  bs  Ai>mi88ibli,  must  F6bm  Pabt  ov^Bis 
QwKM,  and  be  made  ooBoerniiig  matters  within  the  toope  of  hit  ageaojr:'  See 
OM  V.  Johnton^  02  Am.  Deo.  467,  and  cases  dted  in  the  note  458. 

''Pbbsov"  iKCLvms  CoBPoaATiom:  SiaU  ▼.  Wamm^  40  Am;  Deo.  978; 
Meln^re  ▼.  PrttUm,  48  Id.  821;  PeopU  ▼.  Utica  Im.  Co.,  8  Id.  248.  The 
principal  case  is  cited  to  this  effect  in  Wttiem  Umen  Tdeffrofk  Co,  v.  O^^ 
meknumd,  26QnAit.  20. 

Gabnisbbb,  GoBToaazioii  icat  bs  Suxmohxd  as:  The  principal  case  is 
cited  to  this  effect  in  CftcsofMofa  €tc  B.  B.  Co.  y.  Pabfe^  28  Gratt.  MS;  B^f• 
kmm  V.  Badme,  26  Wis.  460. 

DomoiLX  or  GoBroRATiOH:  See  note  to  Wood  y.  Batrtfbrd  I9rt  Ins,  Co,, 
88  Am.  I>e&  888-401.  The  reaidenoe  of  a  corporation  is  within  the  state 
Msatiag  it,  and  at  the  plaoa  wheie  its  prindpal  office  or  place  of  bnsinsss  ist 
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Sangamon  tie.  B.  R.  Co,  v.  Morgan  Co.,  56  Id.  497,  and  caa«8  eite.1  in  th# 
note  501.  Domicile  for  parpoees  of  taxation:  See  note  to  Citf/  of  Nero  Albamf 
▼.  Meekin,  66  Id.  531.  Corporation  that  transacts  business  in  another  state, 
and  appoints  an  agent  to  receive  service  of  process  there,  parsnant  to  a  stai- 
nte  of  that  state  requiring  this,  is  bound  by  service  of  process  on  that  agent: 
Oapen  ▼.  Pac{/ic  Mutual  Tna,  Co.,  64  Id.  412.  A  similar  question  to  that  in- 
volved in  the  principal  case  arose  regarding  the  same  raihx>ad  company  in 
RaJUroad  Company  ▼.  Harris,  12  Wall.  65,  83.  Ckmgress  passed  an  act  per* 
mitting  this  company  to  extend  a  lateral  road  into  the  District  of  Columbia, 
and  the  act  was  similar  in  character  with  the  Virginia  statute  of  the  prin- 
cipal case.  The  case  in  Wallace  affirms  the  decision  iaf  the  principal  caae, 
that  under  the  dnmmstancee  the  company  might  be  sued  in  Vii^ginik,  and 
held  that  by  these  enactments  of  Viiginia  and  congress  no  new  coq;>oration 
was  created,  but  that  the  old  one  was  authorized  merely  to  exercise  its  func- 
tions in  Viiy^ia  and  the  District  of  Columbia,  and  in  respect  to  the  respon- 
•ibility  for  damages  theire  was  a  unity  of  ownership  throughout;  and  therefore 
the  company  whs  amenable  to  the  courts  of  the  District  of  Columbia  for  in* 
juries  done  upon  its  road  in  Virginia.  The  cone^tness  of  the  decision  of  Um 
principal  cas^  that  the  Baltimore  &  Ohio  Railroad  Company  was  a  oorporation 
of  Viiginia  by  force  of  the  Viiginia  statute  re-enacting  the  original  act  of  in- 
iDotpoitttion  of  Maiyland,  is 'affirmed,  and  its  authority  fol^wed  upoii  this 
point  in  Oos/lom  y.  Supehfi^ors^l  W.Va^ '^1^24-326;  BaiUfMm  dsOhia  R^lB. 
Co,  V.  SiuperviBort,  3  Id.  323,,  324;  ffaH  v.  BaUimore  d:  Ohio  M.  R,  0^,  i 
Id.  359;  Baltimare  JbOhio  R,  R.  Co.  ▼.  ITt^Atfrnni,  29  Gratt.  435. 

Thb  pbinoi^al  OASB^came  again  before  this  court,  and  is  reported  in  14 
Oratt.  563,  where  it  was  decided  that,  under  the  terms  of  the  company's 
ligreement  with'' the  oontraotors,  nothing  was  dne  the  oontraoton  on  tk« 
fourteenth  of  the  iQOiith,  when  the  garnishment  wan  served. 


DlLWOBIH  V.   GOMMOKWEALTS. 

[13  Q^AXTAV,  689.] 

It  is  Pbutoipal  Oaubb  of  Ohallenob  to  Juror  on  Trial  tor  FnxmTt 
that  he  was  a  member  of  the  grand  jury  that  found  the  inclictenent. 

MonoN  Br,PRi80KXR  TQ  DiscHAROR  Juror  and  Sobstitotb  Ahotheb  or 
HIS  Stiao,  on  trial  for  felony,  on  ground  that  he  was  a  member  of 
the  grand  juiy  that  found  the  indictment,  made  after  the  jury  is 
impanelsd  and  sworn,  but  before  any  evidence  is  introduced,  should  bar 
granted,  when  it  alppears  that  the  prisoner  did  not  know  this  fact,  and 
oould  not  have  known  it  with  the  ezerciae  of  reasonable  diligence,  befors 
the  jury  was  sworn. 

Objiotiok  to  Juror  Mads  attxr  Jury  is  Sworx  is  addressed  to  dis- 
cretion of  court. 

Court  ik  its  DisoREnoir  icat  Skt  asids  Jurors  on  Soori  ot  iNooMmxiranr, 
Proptxr  Avfbotum,  discovered  after  they  are  sworn  on  the  motion  or 
with  the  consent  of  the  prisoner,  at  any  time  before  verdict  rendered; 
and  at  the  instance  of  the  proseontion  for  like  cause  when  the  disohaigs 
of  the  jury  without  the  oonsent  d  the  prisoner  would  not  result  in  • 
>of  ths  latter,  jesift/g. 
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Urcnr  Motion  to  Disohaboe  JuboEi  aitd  Substitdtx  Amothcb,  made  by 
priaoner  after  the  jury  have  be^  sworn,  it  ia  not  the  duty  of  the  prisoner 
or  hia  counsel  to  instmct  the  oonrt  as  to  the  proper  course  in  case  the 
motion  is  granted,  and  from  a  refosal  to  do  so  there  is  not  to  be  inferred 
a  motive  to  gain  some  nlterior  or  unfair  advantage. 

QBjacnoN  to  Jurob  on  Trial  roB  Felony,  on  Gbound  that  He  was 
Memrer  of  Obanb  Jubt  that  found  the  indictment,  is  not  removed  by 
statements  made  by  him  npon  examination  npon  the  voir  dire,  to  the 
effect  that  he  had  fonned  no  opinion,  and  had  no  bias  against  the  prisoner. 

iKDioiiaDiT  of  John  Dilworth  for  miirder.  William  Flanagan, 
called  as  a  juror,  stated  upon  the  voir  dire  that  he  had  not 
fonned  or  expressed  any  opinion  concerning  the  guilt  or 
innocence  of  the  accused,  and  was  placed  upon  the  panel.  A  jury 
was  obtained,  impaneled,  and  sworn,  and  the  court  adjourned. 
On  the  next  day,  but  before  any  testimony  was  introduced,  the 
prisoner,  upon  his  own  affidavit  and  that  of  the  jailer,  J.  B. 
Dawson,  moved  the  court  to  disdiarge  William  Flanagan,  one 
of  the  jurcHfs,  and  substitute  another  in  his  stead.  The  prisoner's 
affidavit  stated  that  after  the  jury  had  been  sworn  and  the 
eourt  adjourned,  he  was  infimned  that  Flanagan  had  been  one 
of  the  grand  jury  that  found  the  indictment  against  the  prisoner; 
that  he  did  not  know  this  when  Flanagan  was  impaneled  and 
sworn,  or  he  would  have  struck  his  name  from  the  panel.  The 
jailer^s  affidavit  stated  that  he  had  informed  the  prisoner  of  the 
juror's  connection  with  the  grand  jury  after  the  court  adjourned 
on  the  previous  day.  The  court  then  caused  Flauagan  to  be 
sworn,  and  he  stated  that  he  had  been  a  member  of  tiiis  grand 
juiy;  that  the  grand  jury  heard  evidence  of  but  one  witness  and 
part  of  the  evidence  of  another,  and  the  foreman  then  said  that 
he  had  heard  all  the  evidence  before,  and  that  an  indictment 
was  then  found,  the  affiant  voting  for  it;  that  he  had  paid  little 
attention  to  the  testimony,  and  had  formed  no  opinion  upon  the 
prisoner's  guilt  or  innocence,  and  had  no  bias  for  or  against  him. 
The  court  then  asked  the  prisoner's  counsel  how  Flanagan's  place 
should  be  supplied,  or  what  should  or  could  be  done  if  he  were 
discharged  from  the  jury,  llie  prisoner's  counsel  answered 
that  the  commonwealth  had  had  a  grand  jury,  and  now  had  her 
petit  jury,  and  must  remove  the  difficulty.  The  motion  was 
then  overruled,  and  the  prisoner  excepted.  The  juiy  found  the 
prisoner  guilty  of  murder  in  the  second  degree.  The  prisoner 
then  filed  a  plea  in  arrest  of  judgment,  on  the  ground  of 
Flanagan's  connection  with  the  grand  jury.  The  plea  was  over- 
ruled. A  motion  for  a  new  trial,  on  the  same  ground,  was  also 
overruled.  The  prisoner  excepted,  and  upon  application  was 
awarded  a  writ  of  error. 
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PaUon^  for  the  plaintiff  in  error. 

WUliB  P.  Booockf  attamey  general,  for  the  defendant  in  error. 

By  Oourty  Dahibl,  J.  It  is  well  settled  that  it  is  a  principal 
oanse  of  challenge  to  one  called  as  a  juror,  on  a  trial  for  felony, 
that  he  was  of  the  grand  jury  who  found  the  indictment  against 
the  prisoner:  21  Yin.  Abr.,  tit.  Trial,  268;  Co.  lit.  156  b;  Heni- 
dan  T.  Sradshaw,  4  Bibb,  46;  Barlow  r.  State,  2  Blackf.  114; 
Hunier  t.  MaUhews,  12  Leigh,  228. 

The  juror  Flanagan  is  in  that  predicament;  and  it  is  urged  on 
behalf  of  the  prisoner  that  sentence  has  been  pronounced  against 
him  without  his  ever  having  enjoyed  the  right  to  a  trial  by  a  jury 
free  from  exception;  whilst  on  behalf  of  the  prosecution,  it  is 
argued  that  the  prisoner  has  not  only  waived  his  right  of  chal- 
lenge, but  that  his  exception  to  the  juror  has  also  been  in  taci 
satisfactorily  answered,  and  that  he  has  no  good  reason  for  ar- 
raigning the  justice  of  the  sentence  for  which  he  stands  con- 
demned* 

The  fourth  section  of  chapter  162  of  the  code  of  1849  pro- 
vides that  no  exception  shall  be  allowed  against  any  juror  fttter 
he  is  sworn  upon  the  jury,  on  account  of  his  estate,  age,  or 
other  disabilily.  It  vras,  however,  conceded  in  the  argument 
that  this  section  is  designed  for  the  regulation  of  exceptions 
founded  on  the  disabilities  created  by  our  statutes  only,  and  has 
no  reference  to  other  causes  of  challenge  which  exist  at  common 
law,  but  as  to  which  the  statutes  are  silent. 

The  latter,  it  is  admitted,  are  still  governed  by  the  principles 
and  rules  of  practice  of  the  common  law. 

It  is  insisted,  however,  1^  the  attorney  general,  that  these 
principles  and  rules  require  all  challenges,  for  whatever  cause, 
to  be  made  before  the  jurors  are  sworn;  and  that  nothing  oc- 
curred on  the  trial  of  iJiis  case  of  which  the  prisoner  can  now 
be  heard  to  complain;  and  in  support  of  tus  position,  he  has 
cited  Hawkins's  Pleas  of  the  Orovm;  Archbold's  Criminal  Prac^ 
tioe;  the  cases  of  State  v.  Quarrel,  2  Bay,  161  [1  Am.  Dec.  687]; 
State  V.  (TDriscoa,  Id.  168;  Barhw  v.  State,  2  Blackf.  114;  and 
also  the  cases  of  Jones,  Hetl^,  Ourran,  and  others  of  a  like  char- 
acter, decided  by  our  general  court. 

Hawkins  and  Arohbold,  and  other  text-writers  on  criminal 
law,  do  state  it  as  a  general  rule  that  no  juror  can  be  chal- 
lenged by  either  side  without  consent,  after  he  has  been  sworn, 
unless  it  be  for  some  cause  which  happened  since  he  was  sworn; 
and  I  believe  the  practioe  which  most  usually  prevails  is  to  re- 
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quire  the  challenges  to  be  made  as  the  jurors  oome  to  the  book 
to  be  awom  in  chief.  And  each  was  the  practice  prcTious  to  the 
revision  of  the  criminal  laws  in  1848. 

It  is  true  that  in  the  first  of  these  cases.  State  t.  Quarrd,  supra, 
a  motion  to  set  aside  a  yerdict,  on  the  ground  that  one  of  the 
jurors  was  an  alien,  was  denied;  and  that  in  the  cases  of  Stale 
y.  (yDriacoU,  mipra,  and  Barlow  t.  State,  supra,  like  motions, 
founded  on  the  fact  that  some  of  the  petit  jurors  were  on  the 
grand  juries  that  found  the  bills,  met  with  a  similar  fate.  The 
same  dedsion  was  made  in  the  case  of  OiUespie  y.  State,  8  Yerg. 
607;  and  a  like  dedsion  was  also  made  in  a  case  of  an  analogous 
obaiaoter  by  the  si^ieme  court  of  Connecticut:  Quinebaug  Bank 
T.  LeaiveM,  20  Connie  87  [60  Am.  Dec.  272]. 

In  the  two  first  cited  cases  it  does  not  appear  that  there  was 
any  affidayit^  eren  by  the  prisoners,  to  show  that  they  were 
ignorant  of  the  causes  of'  challenge  to  the  jurors  at  the  time 
they  -were  sworn;  and  in  the  absence  of  such  evidence,  the 
oonrt,  I  think,  yery  properly  held  that  the  prisoners  had  waiyed 
their  priyiltoge. 

In  the  case  of  ffilleqpitfy.iSto^tf,  supra,  there  was  an  affidavit  of 
the  prisoner  of  his  want  of  knowledge;  but  I  infer,  from  some 
remarks  of  the  judge  who  deliyered  the  opinion  of  the  court, 
that  it  was  not  supported  by  other  eyidence,  and  that  littie  or  no 
credit  was  giyen  to  it.  And  in  the  case  of  Barlow  y.  State,9upra, 
the  eyidence,  instead  of  showing  that  the  prisoner  was  ignorant 
of  thefiu^tthattwoof  the  jurors  had  been  on  the  grand  jury  who 
found  the  bill,  proyed  that  he  had  previously  known  ii  The 
court  said:  **  The  defendant  does  not  deny  the  previous  knowl- 
edge, but  states  in  his  affidavit  that  he  did  not  recoUect  the 
eircumstance  when  the  petit  jury  was  impaneled,  nor  did  it 
occur  to  him  until  after  the  verdict  had  been  returned.  The 
counsel  of  the  defendant  knew  nothing  of  the  fact  until  after  the 
verdict  had  been  giyen.''  "  The  defendant  had  once  known  that 
these  men  were  on  the  grand  jury.  The  statement  of  his  not 
recollecting  it  is  insufficient.  An  affidavit  to  that  effect  could 
never  be  disproved.  This  part  of  the  case  then  presents  the 
question  whether  the  objection,  known  to  the  defendant  at  the 
time  of  impaneling  the  jury,  but  not  made  till  after  the  yerdict, 
was  good  on  a  motion  for  a  new  trial.  We  think  it  was  not. 
Itvras  agood  cause  of  challenge;  but  being  knovm  totheparfy, 
and  not  mentioned  at  the  proper  time,  the  right  was  waived." 
This  case  is,  I  think,  no  authority  for  the  proposition  that  a 
motion  lor  a  new  trial  may  be  refused  when  founded  on  proof 
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that  there  was  good  cause  of  challenge  to  a  joior,  which  wa4' 
unknown  to  the  prisoner  before  the  trial.  On  the  contrary; 
the  inference  to  be  drawn  from  the  opinion  is  strong  that  if  the 
court  had  been  satisfied  that  the  prisoner  did  not  know  of  the 
fact  that  two  of  the  jury  had  been  of  the  grand  jury  who  found 
the  bill,  until  after  tiie  yerdict,  they  would  have  set  it  aside. 

And  in  the  case  of  Quinehaug  Bank  v.  Leavens,  supra,  in  which 
the  motion  was  founded  on  the  fact  that  the  father  of  a  stock- 
holder in  the  bank  was  one  of  the  jurors,  the  report  of  the  case 
does  not  show  that  ihere  was  any  proof  or  idSdavit  as  to  the  want 
of  knowledge  of  the  defendant.  The  court  recognized  the  pro- 
priety of  ihe  general  rule  forbidding  a- AeW  trial  for  extrinao^ 
causes,  if  the  ground  of  the  petition  ez&l^ted  at  the  time  jof  thei 
trials  and  was  either  then  known  to  the  petitioner  or  might  haye 
been  known  by  him  by  using  due  dUigenoe.  They  said  that  the" 
cause  of  objection  to  the  juror  furnished  legal  ground  of  prin« 
oipal  challenge  if  it  had  been  made  in  due  tune;  but  it  was  of 
such  a  nature  that  parties  might  well  waiye  it.  *'  But  it  does  not 
appear  by  any  ayerment  in  this  motion  that  the  defendant  used 
any  diligence  or  made  eyen  the  ordinary  inquiries  of  the  jurors 
themselyes  or  otherwise  as  to  their  qualifications;  although  &om' 
the  fact  that  a  bankii^  corporation  was  the  plaintiff,  consisting 
of  numerous  stockholders,  they  might  well  suspect  either  that 
some  stoekholdiar,  or  one  or  more  of  their  many  relatiyee^  might 
be  found  upon  the  jury.''  And  after  commenting  further  on  thei 
negligence  of  the  defendant,  the  court  come  to  the  conclusion 
that  it  would  under  the  circumstances  be  wrong  to  permit  the 
defendant  to  take  the  risk  of  a  yerdiot  as  he  had  done,  and  then 
to  look  about  for  objections;  and  that  he  ought  to  be  held  to 
haye  waiyed  hia  objections.  They  8ay»  howeyer,  **  if  an  inquiry* 
had  been  made  of  the  jurors,  and  this  relationship  had  not  been 
disclosed,  or  other  reasonable  pains  had  been  taken,  our  opinion 
would  haye  been  different.'' 

The  concluding  remarks  are  in  accordance  with  the  yiews  of 
the  court  in  the  case  of  Vennum  y.  ffarwood,  1  Oilm.  659.  In 
that  case  the  yerdict  was  set  aside  on  the  ground  that  a  juror 
had  formed  and  expressed  a  decided  opinion  on  the  merits  of 
the  case  adyerse  to  the  defendant,  which  fact  was  not  known  to 
the  deffendant  or  his  counsel,  and  the  juror  haying  been  asked 
before  he  was  sworn  whether  he  had  formed  and  expressed  an 
opinion.  The  court,  in  concluding  their  opinion,  obsenred: 
*^  The  juror,  when  called,  was  asked  if  he  had  formed  or  ex^ 
pressed  an  opinion,  and  declared  emphatically  that  he  had  not- 
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The  defendantlhad  a  right  t6  (include  ftoia  this  dedazation  that 
tl^e  juTOP  was  fia^from  bias,  alid  ^i^ould  try  the  oase  impartially; 
He  could  not  challenge  him  lor  caute,  and  there  was  no  appar- 
ent reason  for  a  peremptory  challenge.  It  ii^  insisted,  however, 
that  he  shoiild  haTe^^[amined  the  juror  on  his  w>ir.dire  touching 
his  qualification  k.  This  practice  is  allowa})le, :  but  is  seldom 
resorted  to  in  ciTil  cases.  We  are  not  prepared  to  say  that  a 
(Mirty  is  to  be  charged  with  negligence  who  fails  to  pursue  this 
couise  in  order  to  ascertain  the  coinpetency  of  a  juror/' 

In  the  case  before  us,  the  bill  of  exceptions  states  that  the 
JBZor  Flanagan  was  ttwom  tmd  tried  on  his  vdr  dire,  and  stated 
fliat  he  had  not  made  up  or  elpriBSsed  any  opinion  as  to  the 
giiilt  or  innoc^ice  of  the  prisons,  and  proved  himself  free  from 
esoeptiorns,  and  was  iberenpon  placed  upon  the  panel  of  twenty- 
four.  It  is  to  be  observed,  also,  that  the  practice  here,  in 
reference  to  inserting  the  names  of  the  grtod  jurors  in  the 
Option  of  tfad  indictment,  is  different  from  that  which  formerly 
prevailed,  atkd  probably  still  prevails,  in  England.  Theire  it  has 
been  xisnal  to  insert  the  names  of  twelve  of  the  grand  jurors 
at  the  least  ili  the  caption.  And  at  one  time  it  was  held  to  be 
essential,  as  otherwise  it  might  be  that  the  presentment  was  by 
a  less  number  than  twdve,  in  which  case  it  would  not  be  good. 
In  later  cases,  however,  it  hiis  been  decided  that  the  insertion 
of  their  names  is  not  necessary:  Wharton's  Am.  Or.  L.  102^ 
103.  According  to  our  practice,  and  as  is  the  case  with  the 
indictment  before  us,  the  names  of  none  of  the  grand  jurors  are 
mnntioned  in  the  indictment.  And  there  is,  therefore,  nothing 
apparent  on  the  indictment  to  show  who  the  jurors  are,  except 
the  foreman,  who  writes  on  the  back  of  it ''  a  true  bill,"  and  sub- 
scribes his  name.  There  was,  therefore,  nothing  to  point  to  any 
cause  of  exception  to  the  juror;  nothing  to  awaken  the  suspicion 
of  the  prisoner  that  there  was  any  ground  of  challenge  against 
him.  On  the  contraiy,  he  had  resorted  to  the  precaution  of 
examining  the  juror  on  his  voir  dire,  and  the  examination  had 
resulted  in  diowing  that  he  was  free  from  exception.  If  he  had 
failed  to  use  this  precaution,  and  had  consented  to  the  juror's 
being  placed  on  the  panel  of  twenty-four  without  instituting 
any  inquiry  into  his  qualifications,  there  might  be  some  ground 
for  imputing  to  him  a  want  of  diligence.  But  in  the  case  as  it 
stands,  what  ground  is  there  for  saying  that  the  prisoner  was 
not  acting  in  good  faith  f  Where  are  the  evidences  of  that  gross 
neglect  on  which  the  law  is  to  build  the  presumption  of  a  waiver 
of  his  rights?    There  is  an  entire  absence  of  any  proof  to  lead 
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«8  to  beliere,  or  even  suepeot,  that  the  prisoner  in  ttLot  knew  of 
the  exoeption  to  the  jnror  before  he  was  sworn;  and  the  prompt 
manner  in  which  he  brought  it  to  the  notice  of  the  oonrt,  af  tei 
he  was  inf onned  of  it  by  the  jailer,  is  not  only  a  strong  circum^ 
stance  in  aid  of  the  statement  in  his  affidavit  that  he  did  not 
know  it  when  the  jury  was  sworn  and  impaneled,  bat  serves, 
together  with  the  other  evidence  apparent  on  the  face  of  the 
transaction,  to  dispel  any  belief  or  suspicion  that  the  object  of 
the  motion  was  to  create  difficulties  or  throw  obstacles  in  the 
way  of  the  proceedings. 

If,  therefore,  the  first  cases  cited  by  the  attorney  general 
stood  alone  and  unexplained,  I  should  still  feel  great  hesitation 
in  recognising  them  as  authority  for  a  ruling  adverse  to  the 
prisoner  in  a  state  of  facts  such  as  we  have  here.  But  such  is 
not  the  case.  On  the  contrary,  precedents  are  not  wanting  of 
new  trials  granted  for  like  exceptions  under  circumstances  cer* 
tainly  not  more  &Torable  to  the  petitioner  than  those  disdoaed 
here.  Thus  in  the  case  ot  Hemdon  v.  Bradshaw,  4  Bibb,  46,  a 
new  trial  was  granted  on  the  ground  that  one  of  the  jury  who 
rendered  the  verdict  had  served  on  a  former  trial  of  the  cause. 
The  grounds  of  their  judgment  are  thus  briefly  stated  by  the 
court:  **  There  is  no  doubt  but  what  the  juror  was  incompetent, 
and  might  have  been  challenged  before  he  was  sworn;  and  as 
that  cause  was  not  known  to  the  attorney  of  Hemdon  until 
after  the  finding  of  the  verdict  (Hemdon  himself  not  being 
present),  it  furnished  a  good  cause  for  a  new  trial.  The  court, 
therefore,  upon  the  affidavit  of  the  attorney  proving  the  dis- 
covery, should  have  awarded  a  new  trial/' 

So  in  the  case  of  Page  t.  Oontoocook  VaUeyB.  £.,  SI  N.  H.  488, 
a  new  trial  was  granted  on  the  ground  that  one  of  the  jury  was 
discovered  after  the  Terdict  to  be  a  stockholder  in  another 
railroad,  which,  by  a  contract  with  the  Valley  railroad,  was  in- 
terested in  the  revenues  of  the  latter.  The  court,  after  setting 
out  the  facts,  conclude  by  saying:  *'As  this  objection  iras  not 
known  to  the  appellant  untQ  after  the  Terdict  was  returned,  it 
vras  not  vraived  by  proceeding  to  trial  without  challenge.** 

The  cases  of  OommonwedUh  t.  Janes^  1  Leigh,  598;  Heaih  t. 
0<mnumweaUh,  1  Bob.  (Ya.)  786;  OammonweaUh  y.  HaOaiodb,  S 
Oratt  664;  and  Ourran'9  Oaae,  7  Id.  619,  dted  by  the  attomqr 
general,  decide  nothing,  I  think,  in  conflict  with  the  claims  of 
the  prisoner. 

In  all  of  these  cases  the  applicatians  for  new  trials  were 
founded  tqpon  the  alleged  discovery,  after  verdict,  of  improper 
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bias  in  the  jurors,  which  the  prisoners  endeavored  to  show 
existed,  but  was  unknown  to  them  before  the  trial.  In  all  of 
them,  it  is  true,  the  applications  were  unsuccessful.  But  in  none 
of  them  do  the  general  court  concede  the  coexistence  of  the  two 
elements  of  improper  bias  in  the  juror  and  blameless  ignorance 
of  it  on  the  part  of  the  prisoner. 

The  doctrine  to  be  gathered  from  those  decisions,  and  others 
of  tiie  same  class  preceding  them,  I  think  substantiallj  is,  that 
when  the  prisoner  excepts  to  a  juror  for  cause  before  lie  is  swurn, 
it  is  a  matter  of  right  to  be  adjudged  bj  the  court;  when  he  ex- 
cepts after  trial  for  cause  existing  before  the  juror  was  elected 
and  sworn,  it  is  a  matter  addressed  to  the  discretion  of  the  court; 
and  that  in  the  exercise  of  this  discretion  the  court  ought  to 
consider  the  whole  case,  and  be  satisfied  that  justiee  has  been 
done;  and  that  where  there  is  conflict  of  testimony  as  to  the 
language  and  conduct  of  the  jurors,  on  which  the  exception  to 
the  jurors  is  founded,  it  properly  belongs  to  the  judge  who  pre- 
sided at  the  trial  to  weigh  and  to  decide  upon  the  credibility  of 
the  opposing  statements  of  the  witnesses  and  jurors,  and  to  de- 
cide, upon  all  the  circumstances  of  the  case,  whether  there  is  such 
proof  of  perjury  and  corruption  on  the  part  of  the  jurors  as  to 
make  it  proper  to  grant  a  new  trial.  But  there  is  certainly 
nothing  in  these  decisions,  nor,  as  I  understand  their,  opinions, 
in  the  reasoning  of  the  judges,  going  to  the  extent  of  holding 
that  a  new  trial  ought  to  be  refused  when  the  court  is  fully 
satisfied  that  the  juror  is  incompetent  from  baring  prejudged 
the  case,  thst  the  cause  of  challenge  was  unknown  to  the 
prisoner,  ahd  that  he  was  guilty  of  no  laches  in  failing  to  dis- 
cover it  and  make  it  known  before  the  trial,  merely  because  the 
judge  who  sat  At  the  trial  was  satisfied  that  the  yerdict  was  in 
conformity  with  the  eridence.  So  to  decide  would  be  to  attach 
to  a  faultless  ignorance  of  the  facts  on  which  his  right  depended 
all  the  consequences  of  a  conscious  and  deliberate- waiver  by  the 
prisoner  of  such  right,  and  to  allow  to  the  finding  of  incompetent, 
prejudiced,  and  even  corrupt  jurors,  all  the  virtue  and  efficacy 
which  belong  to  the  verdict  of  men,  true,  lawful,  and  above  aU 
exception.  Such  a  doctrine  would,  it  seems  to  me,  be  at  war  with 
the  merciful  spirit  which  governs  the  administration  of  criminal  - 
law,  and  is  in  direct  conflict  with  the  whole  current  of  decisions 
in  this  country:  McKinley  v.  SmUh,  Hard.  167;  Jeffries  v.  Ban* 
daU,  14  Mass.  205;  United  SUUes  v.  Fries,  3  Dall.  515;  State  v. 
JETopfetns,  1  Bay,  878;  Hardy  v.  Sprawle,  82  Me.  810;  Briggs 
T.  Ibwn  if  Oeorgia^  16  Yt.  61;  Oommonwealih  v*  Flanagan,  7 
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Watts  &  S.  68;  Sellers  v.  The  People,  8  Scam.  412;  Cody  t« 
Stale,  3  How.  (Miss.)  27;  LiOe  Vi  State,  6  Mo.  426;  TcnneyTi 
Svana,  13  N.  H.  462;  'Rvxdale  t.  State,  9  Humph.  411;  Monroe 
V.  Stefe,  6  Ga.  142. 

.  In  the  case  last  cited,  the  decisions  are  yery  fully,  xefiewed, 
and  the  doctrine  thoroughly  and  ably  discussed;  and  the  resitlt 
announced  is,  that  where  the  dbjeciion  to  the  juror  would  be 
good  cause  of  challenge  for  &Tor  if  discovered  in  time,  it  will 
be  ground  for  a  new  trial  if  not  found  out  till  after  verdict. 
It  is  obyious,  however,  that  the  applibation  of  the  prisoner  is 
presented  under  circumstances  far  more  favorable  to  him  than 
it  would  have  been  if  his.exoeptions  to  the  juror  bad  been  taken 
for  the  first  time  after  the  verdicf^  Any  degree  oi. negligence 
may,  with  very  slight  aid  from  other  circumstances,  tbe  sufficiert 
to  ripen  and  confirm  into  a  judicial  belief  that  Suspicion  of 
unfairness  which  naturally  and  justly  attaches  itself  to  the  con- 
duct of  one  who,  having  taken  the  chances  of  a  trial,  seeks  to 
rid  himself  of  an  adverse  verdict,  on  the  score  of  objiBctioiis  to 
his  triers  existing  before  they  were  chosen  and  sworn  It  is 
difficult,  however,  to  find  any  foundation  in  justice  tar  a  rule 
which  would  impart  to  the  mere  swearing  of  the  jury  the  effioct 
of  destroying  all  those  presumptions  of  innocence  which 
hitherto  the  law  allowed  to  the  situation  of  the  prisoner;  which 
thenceforth,  before  any  evidence  of  guilt  is  exhibited,  before  a 
witness  in  the  cause  is  examined,  would  subject  his  statements, 
motives,  and  conduct  to  all  the  distrust  incident  to  the  position 
of  one  against  whpm  a  verdict  of  guilfy  has  been  rendered;  and 
which  would  treat  his  exceptions  to  jurors,  founded  on  allega- 
tions of  recently  discovered  incompetency,  as  the  suggestions  of 
conscious  guilt,  bad  faith,  and  corrupt  scheming. 

We  shall,  I  think,  find  accordingly,  that  the  principles  to  be 
deduced  from  the  modem  decisions  justify  an  indulgence  to 
motions  to  set  aside  jurors  after  they  are  sworn  and  before 
they  have  rendered  a  verdict  which  would  not  be  allowed  to 
applications  for  new  trials  founded  on  exceptions  to  jurors 
taken  after  verdict. 

With  the  exception  of  some  early  cases,  which  will  be  noticed 
presently,  I  have  been  able  to  find  but  two  cases  in  England 
in  which  questions  of  the  like  character  with  the  one  under 
consideration  have  arisen:  Begina  v.  Wardle,  41  Eng.  Com.  L. 
351;  and  Begina  v.  Sullivan,  35  Id.  539.  In  the  former,  which 
was  a  trial  for  felony,  after  the  jury  were  sworn  without  any 
ohallenge  or  objection  of  any  kind,  and  after*  one  witness  had 
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been  ezamined,  ihe  foreman  of  the  jury  farought  to  the  notice 
of  the  court  the  fact  that  the  prisoner  bad  a  relation  on  the 
jury;  whereupon  it  was  moyed  by  the  prosecution  that  the  jury 
should  be  discharged  without  giving  any  yerdict,  and  a  new 
jury  called  and  sworn.  Mr.  Justice  ErsUne,  before  whom  the 
trial  was  conducted,  having  conferred  with  Tindal,  C.  J., 
Imefly  said:  ''I  have  conferred  with  the  lord  chief  justice,  and 
we  are  of  opinion  that  I  have  no  power  to  discharge  the  jury, 
and  that  the  case  must  proceed." 

In  the  latter  case,  which  was  an  indictment  for  conspiracy, 
tried  before  Lord  Denman,  0.  J.,  after  the  jury  were  sworn  and 
the  case  partly  opened,  the  foreman  of  the  jury  stated  that  he  had 
been  on  the  grand  jury  which  found  the  bill;  and  thereupon  the 
counsel  for  the  prosecution  offered  to  consent  to  withdraw  the 
juror,  and  let  the  trial  proceed  with  eleven;  but  the  defendants 
not  consenting,  the  case  went  on  before  the  jury  as  at  first  com-> 
posed,  and  the  defendants  were  convicted;  and  they  then  moved 
for  a  new  trial.  Ih  the  course  of  the  argument  the  chief  justice 
said  thathe  was  not  disposed  to  say  '*  whether  the  challenge,  if 
taken,  would  have  been  available  or  not;  but,  at  any  rate,  ObS 
objection  should  have  been  stated  at  the  proper  time.  If  it  had 
beeti  meiitioned  before  %he  trial,  all  of  us  probably  would  have 
agreed  to  exclude  the  juryman.''  After  a  consultation  he  deliv* 
ered  a  brief  t>pinion,  ip  which  he  observed:  ''We  think  that 
the  objection  should  have  been  taken  by  way  of  challenge.  The 
d^^ndants  here  did  not  challenge;  and  when  the  objection  was" 
pointed  out^  and  it  was  proposed  that  the  juror  should  with* 
draw,  they  declined  assenting  to  that  course,  and  piref erred  to 
stand  upon  the  strict  law."  And  the  rule  to  set  aside  the  ver- 
dict 6n  the  ground  of  a  mistrial  was  denied.  As  the  commente 
upon  the  earlier  cased,  beforealluded  to,  contained  in  an  opinion 
to  be  dted  hereafter,  apply  also  in  eome  respects  to  these  two ' 
cases,  it  is  more  convenient  to  defer  any  remark  upon  them  till 
that  opinion.is  cited. 

In  this  country  we  have  also  but  fei^  opinions  on  this  sub- 
ject. In  Ward  v.  State,  1  Humph.  253,  decided  by  the  supreme 
court  of  Tennessee,  after  the  jury  were  sworn  and  impaneled, 
but  before  any  witnesses  were. examined,  it  Was  discovered  that 
several  of  the  jury  were  not  freeholders;  and  on  the  motion  of 
the  attorney  genend  he  was  permitted  to  challenge  the  jurors  on 
account  of  their  disability.  They  were  set  aside  against  the 
consesit  of  the  pxiaoner,  and  others^  ^^re  substituted  in  their 
place*  and  the  prisoner  oonvioted;  and  it  was  hdd  that  the 
Am.  Am.  voii.  unr-at 
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pxiBoner  was  thereby  discharged.  The  court  said  that  after  the 
jury  were  sworn  it  was  too  late  to  challenge  any  of  its  members 
propter  defechLtn;  that  a  jury  could  not  be  discharged  after  they 
were  sworn  and  charged;  that  the  word  *' charged"  did  not 
mean  after  the  jury  were  sworn  and  had  heard  the  testimony,  or 
a  part  of  it,  but  after  the  prisoner  had  been  placed  in  the  hands 
of  the  jury  for  trial;  and  that  the  discharge  of  the  jury  after 
they  were  sworn  and  so  charged,  against  the  consent  of  the 
prisoner,  operated  his  discharge. 

In  the  case  of  People  y.  Damon,  13  Wend.  351,  on  a  trial  for 
murder,  after  the  fourth  juror  had  been  sworn  in  chief  and 
taken  his  seat,  the  district  attorney  inquired  of  him  whether  he 
had  conscientious  scruples  against  finding  a  rerdiot  of  guilfy 
for  an  oflense  punishable  with  death.  The  counsel  for  the 
prisoner  objected  that  the  inquiry  was  too  late;  that  after  the 
juror  was  sworn  in  chief  he  could  not  be  objected  to.  The  court 
overruled  the  objection,  and  on  the  juror's  stating  that  he  be- 
longed to  a  religious  denomination  who  had  scruples  of  oob« 
science  against  finding  a  Terdici  of  guilly  in  a  case  punishable 
with  death,  and  that  he  had  such  soruplee,  he  was  set  aside  by 
the  court* 

In  the  course  of  a  very  able  opinion  delivered  by  Chief  Jus> 
lloe  Savage,  in  which  the  whole  court  concurred,  he  obserfed: 
^'The  regular  practice  is,  to  challenge  jurors  as  they  come  to 
the  book  to  be  sworn  and  before  thej  are  sworn;  but  I  appare- 
bend  this  is  a  matter  of  practice,  and  may  be  departed  from,  in 
the  discretion  of  the  court.  The  object  is  to- give  the  prisoner 
a  fair  trial;  and  if  it  be  made  to  appear,  even  after  a  juror  is 
sworn,  that  he  is  wholly  incompetent  by  reason  of  having  pre- 
judged the  case,  it  is  not  then  too  late  to  set  him  aside  and  call 
another.  It  is,  indeed,  laid  down  in  the  old  books  that  it  can- 
not be  done.  Hawkins  says  a  juror  cannot  be  challenged  after 
he  has  been  sworn,  unless  for  some  cause  which  happened  after 
he  was  sworn  (according  to  the  greater  number  of  authorities), 
and  cites  the  Tear-books:''  4  Hawk.  887,  c  48.  Ih  HyndoT* 
Opse,  Oro.  Car.  291,  the  prisoner  challenged  the  foreman  of  the 
jury,  but  he  was  sworn  by  the  clerk  before  the  challenge  was 
heard  by  the  court;  and  therefore,  without  the  assent  of  the 
attomqr  general,  then  present,  they  would  not  alter  the  record; 
and  because  the  attorney  general  would  not  consent  to  alter  the 
record,  the  challenge  was  disallowed.  In  Whairian'9  Oaae,  Yelv. 
24,  upon  the  arraignment  of  the  prisoner  for  murder,  on  the 
first  day  eleven  jurors  appeared  and  were  sworn;  one  was  chal- 
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lengedy  and  for  that  time  the  trial  was  stayed.  Upon  a  tales 
taken  at  another  day,  when  the  jury  api>eared,  one  of  the  jurors 
who  had  been  sworn  was  challenged  for  cause  which  existed  be- 
fore he  was  sworn.  Upon  a  doubt  arising  among  the  judges  of 
the  king's  bench,  Yelverton  went  into  the  common  pleas  to 
know  their  opinion.  The  opinion  was  that  the  queen  could  not 
have  the  challenge  after  the  juror  had  been  sworn.  Another 
matter  of  donbt  was  whether  those  already  sworn  should  not 
be  sworn  over  again;  and  the  court  held  that  they  must  be 
sworn  again.  The  jury  acquitted  the  prisoner.  "  Wherefore," 
says  the  reporter,  **  Popham,  Gawly,  and  Fenner  fuerurU  valde 
traH;  and  all  the  jurors  were  committed  and  fined  and  bound  to 
their  good  behaTior."  In  the  first  of  these  oases,  the  reason 
ghren  for  the  decision  of  the  court  is  not  one  calculated  to  give 
us  very  elevated  notions  of  the  criminal  justice  in  the  reign  of 
Charles  I.  Because  the  attorney  general  would  not  consent  to 
alter  the  reoord,  by  striking  out  the  name  of  one  juror  and  in- 
serting another,  therefore  an  incompetent  juror  must  serve.  In 
the  second,  an  incompetent  juror  was  permitted  to' sit,  because 
the  attorney  general  was  not  aware,  until  sworn,  of  his  relation 
to  one  of  Uie  prisoners;  and  this  although  they  admitted  that 
the  oath  administered  was  of  no  effect,  by  directing  him  to  be 
sworn  a  second  time.  The  verdict  was  such  as  should  have 
been  expected,  and,  it  would  seem,  ought  not  to  have  called 
down  on  the  whole  jury  the  signal  vengeance  of  the  court.  It 
must  have  been  a  dear  ease  of  guilt;  and  because  the  court 
would  not  exercise  a  proper  discretion  in  setting  aside  an  in- 
oompetent  juror,  before  the  jury  vras  completed  or  the  trial  was 
oommenced,  they  found  themselves  called  upon  to  punish  the 
whole  jury,  who  probably  were  lead  astray  by  the  improper 
person  who  was  permitted  to  be  one  of  their  number.  Hawkins 
intimates  there  are  authorities  the  other  way;  but  I  apprehend 
no  aathority  can  be  necessary  to  sustain  the  proposition  "  that 
the  court  may  and  should,  in  its-discretion,  set  aside  all  persons 
who  axe  incompetent  jurors  at  any  time  before  evidence  is 
pven. 

On  the  trial  of  the  celebrated  Titus  Gates,  a  state  of  things 
ooemred  during  the  swearing  and  impaneling  of  the  jury  very 
ffi^^^^  to  that  which  existed  in  Zyndof «  Case,  supra.  After  some 
of  the  jury  were  sworn  the  prisoner  challenged  one  of  them  be- 
oanse  he  had  been  on  the  grand  jury,  and  stated  that  he  intended 
to  have  challenged  him  before  he  was  sworn,  but  that  the  derk 
I  proceeded  vrith  such  haste  as  to  prevent  his  doin^r  so.    The 
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ootirt  replied  that  he  was  too  late,  as  the  juror  was  sworn,  but 
the  attorney  general,  seeing  the  palpable  unfairness  of  the  pro- 
ceeding, waived  the  difficulty  and  permitted  the  juror  to  be  set 
aside:  10  State  Trials,  108. 

The  objections  to  the  ruling  in  the  case  of  Tyndal  and  Whar- 
ton, presented  in  the  opinion  of  the^  supreme  court  of  New 
Tork  just  cited,  seem  to  me  to  be  very  just  and  proper,  and  I 
can  see  no  good  reason  for  denying,  in  this  state,  the  right  and 
Anty  of  the  court  to  set  aside  jurors  on  the  score  of  exceptions, 
propter  affectum^  taken  either  by  the  prosecution  or  the  pris- 
oner, at  any  time  before  the  examination  of  the  witnesses  has 
commenced.  For,  in  Martin's  Gaee^  2  Leigh,  745,  the  general 
court  held  (citing  Coke,  Foster,  and  Blackstone)  that  the  sepa* 
ration  or  discharge  of  a  jury  after  the  swearing  and  impaneling^ 
but  before  the  examining  of  witnesses,  is  no  ground  of  ob^ 
jection  to  a  verdict,  thus  denying  the  authority  of  Ward  v.  Siaie^ 
1  Humph.  253.  The  same  doctrine  was  reasserted  by  the  court 
in  TboeFa  Case,  11  Leigh,  714.  And  such  I  understand  is  stiU 
the  rule  in  England:  Boscoe's  Or.  Ev.  222. 

In  this  state  of  the  law,  the  denial  by  the  court,  in  the  case 
of  Begina  v.  Wardle^  41  Eng.  Com.  L.  851,  of  its  power  to  set 
aside  the  juror,  it  will  be  perceived,  can  have  no  application 
in  this  case,  inasmuch  as  in  this  case  the  motion  was  made  by 
the  prisoner,  and  before  any  witness  had  been  called,  and  in 
that  it  was  made  by  the  prosecutor,  and  after  a  part  of  the  evi* 
dence  had  been  given  in.  And  I  think  it  obviotis  from  the 
remarks  which  fell  from  Denman,  C.  J.,  during  the  argument 
of  the  motion  in  the  case  of  Begina  v.  SuUivan,  85  Id» 
689,  as  well  as  from  the  grounds  set  forth  in  the  opinion- 
of  the  court  in  rendering  judgment  on  the  motion,  that  if  the 
prisoners  there,  instead  of  objecting  to,  had  concurred  in,  the 
motion  of  the  attorney  general  to  set  the  juror  aside,  or  had 
themselves  asked  that  the  juror  should  be  set  aside,  on  his  di»^ 
closing  the  fact  that  he  was  of  the  grand  jury  that  found  the 
bill,  the  court  would  have  found  no  difficulty  in  setting  aside 
the  juror.  Li  that  case,  it  will  be  recollected,  no  witnesses  had 
been  examined. 

So  that,  it  seems  to  me^  a  review  of  the  English  precedents 
furnishes  no  ground  for  supposing  that,  in  the  existing  state  of 
the  law  in  England  with  respect  to  the  discharge  of  juries,  Eng* 
lish  judges  would  now  deny  their  power  to  set  amde  a  juror  al 
the  instance  of  the  prisoneri  at  any  time  before  the  examination^ 
of  the  witnesses  had  commenced^ 
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And  indeed,  I  can  see  no  reasona,  other  than  those  suggested 
by  oonyenience,  which  would  deny  to  the  conrt  the  right  to  set 
aside  a  juror,  on  the  motion  or  by  the  consent  of  the  prisoner, 
at  any  time  before  the  verdict  is  rendered.  It  is  true  that  at 
one  time  it  was  held,  on  the  authority  of  a  dicision  reported  in 
a  note  to  the  case  of  Chedwick  v.  Hughes,  Carth.  465,  that  in 
eriminal  cases  a  juror  cannot  be  withdrawn  but  by  consent;  and 
in  capital  cases,  not  even  with  consent.  This  doctrine,  if  it  ever 
had  any  general  prevalence,  has  been  Ipng  since  exploded;  and 
I  presume  there  can  be  no  doubt  now  that  a  motion  of  a  pris- 
oner to  set  aside  a  verdict  or  to  be  discharged  on  the  ground  of 
a  discharge  of  the  jury,  brought  about  by  his  motion  or  with 
his  consent,  would  be  promptly  denied:  Waterman's  Archbold, 
172,  and  notes. 

And  in  Illinois,  where  they  have  a  statute  giving  to  the  court 
ttie  power,  when  a  juror,  after  being  sworn,  is  for  any  reasonable 
cause  dismissed  or  discharged,  to  cause  another  to  be  sworn  in 
his  stead,  the  practice  prevails  of  setting  aside  jurors  on  the 
motion  of  the  commonwealth  and  against  the  consent  of  the 
prisoner,  even  after  witnesses  have  been  examined:  Stone  v. 
People^  2  Scam.  826.  In  that  case  it  was  discovered,  after  the 
joiy  had  been  sworn  and  impaneled  and  a  part  of  the  witnesses 
examined,  that  one  of  the  jury  was  an  alien.  And  he  was,  oh 
the  motion  of  the  prosecutor  and  against  the  consent  of  the 
piriaoner,  discharged  and  a  new  juror  was  sworn  in  his  place; 
and  it  was  held  that  there  was  no  cause  for  setting  aside  the 
verdict.  And  in  the  case  of  IJuymas  v.  Leonard,  4  Id.  556,  the 
aame  rule  is  applied  to  civil  cases,  and  the  broad  doctrine  an- 
nonneed  that  in  all  cases  a  court  has  a  discretion,  whenever  it 
oomes  to  its  knowledge  that  a  juror  has  been  inadvertently  sworn 
who  cannot  render  a  l^gal  vexdict,  to  discharge  him. 

We  have  a  statute  somewhat  similar  in  its  provisions  to  the 
niinoii  statute.  The  twelfth  section  of  chapter  208  of  the  code 
pxovidea  that  if  a  juror,  after  he  is  sworn,  be  unable  from  any 
Cttose  to  perform  his  duty,  the  court  may,  in  its  discretion, 
eaose  another  qualified  juror  to  be  sworn  in  his  place.  And  in 
any  criminal  case  the  court  may  discharge  the  juiy  when  it  ap- 
pears they  cannot  agree  in  a  verdict,  or  that  there  is  a  manifest 
necessity  for  such  discharge.  Whether  the  incompetency  of 
a  juror,  from  having  prejudged  the  case,  discovered  before 
verdict,  would  be  regarded  by  our  courts  as  an  inability  to 
perform  his  duty,  and  as  presenting  a  necessity  for  his  :lis- 
B,  in  the  contemplation  of  the  statute,  it  is  not  necessaiy 
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to  oondder.  "WliatoTer  may  be  the  proper  interpretatioii  of  the 
statute  in  ibis  regard^  it  is  obvious  that  it  does  not»  expreesly 
or  by  implication,  narrow  the  powers  of  the  court,  or  in  any 
wise  abridge  any  discretion  before  existing,  to  set  aside  jurors. 
Nor  do  I  think  that  the  power  of  the  court  in  this  regard  is 
affected  by  the  provision  of  the  tenth  section  of  chapter  108  of 
the  code,  requiring  the  twelve  selected  by  lot  to  constitute  the 

Without  entering,  therefore,  into  a  consideration  of  the  cir- 
cumstances under  which  the  discharge  of  a  jury  at  the  instance 
of  the  prosecution,  and  without  the  consent  of  the  x>ri8oner, 
would  or  would  not  result  in  a  discharge  of  the  prisoner,  I 
have  come  to  ihe  conclusion  that  with  us  the  courts  have  the 
right,  in  their  discretion,  to  set  aside  jurors  on  the  score  of  in- 
competency, propter  €fffecium^  discovered  after  they  are  sworn, 
on  the  motion  or  vrith  the  consent  of  the  prisoner,  at  any  time 
before  verdict  rendered;  and  at  the  instance  of  the  common- 
wealth, for  like  cause  at  any  time,  when  the  discharge  of  the 
jury  without  tiie  consent  of  the  prisoner  would  not  result  in  a 
dischaige  of  the  latter. 

It  remains  to  be  considered  whether  the  court  ought,  in  the 
exercise  of  ite  discretion,  to  have  set  aside  the  juror  Flanagan 
under  the-droumstanoes  disclosed  in  the  prisoner's  first  bill  of 
exceptions* 

I  have  already  expressed  the  opinion  that  there  vras  nothing 
in  the  conduct  of  the  prisoner  from  which  to  infer  a  vraiver  of 
Us  righto;  nothing  in  his  ovm  statements,  or  in  those  of  his 
witness,  to  justify  doubt  as  to  their  truth.  He  acted  promptly 
on  the  information  communicated  to  him  by  Dawson,  and  pur- 
sued exactly  that  course  which  is  recommended  to  persons  in 
ids  situation  by  the  court  in  the  case  of  UcCorlde  v.  Binns,  6 
Binn.  840  [6  Am.  Dec.  420].  That  was  an  application  for  a  new 
trial,  founded  on  the  discovery  of  objections  to  a  juror  after  the 
trial  had  commenced,  but  before  the  verdict  The  court  said 
that  the  defendant,  in  order  to  entitle  himself  to  the  benefit  of 
the  olqection,  should  have  disclosed  the  information  prompijy  to 
the  court  He  ought  not  to  have  taken  the  chance  of  a  verdict 
in  his  &vor,  and  kept  his  motion  for  a  new  trial  in  reserve, 
because  the  plaintiff  and  defendant  were  then  placed  on  an 
unequal  footing.  **1  mention  this,"  said  the  judge,  ''for  the 
direction  of  those  who  may  happen  to  be  in  like  drcumstanoes 
in  future."  The  inference  is  irresistible  that  had  the  defendant 
acted  there  as  the  prisoner  has  here,  he  would  have  obtained  relief. 
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The  only  ciroamstance  oaloulated  to  exdte  snspioion  that 
the  prisoner  contemplated  some  object  other  than  that  which 
was  the  ostensible  one  of  his  motion  is  to  be  found  in  the 
answer  given  by  his  counsel  to  the  inquiry  of  the  court,  how 
the  place  of  Flanagan  should  be  supplied,  or  if  he  was  dis- 
charged from  the  jury,  what  should  or  could  be  done;  the  answer 
which  was  giren  being  that  the  commonwealth  had  had  a  grand 
jury,  and  now  a  petit  jury,  and  must  remoye  the  difficulty.  It 
certainly  would  bave  been  more  courteous  to  the  judge,  it  would 
have  stripped  the  application  of  the  slightest  appearance  of  any 
wish  on  the  part  of  the  prisoner  or  his  counsel  to  embarrass  the 
proceedings,  if  the  counsel,  instead  of  replying  as  he  did,  had 
proceeded  to  point  out  the  tnode  by  which  the  difficulty  sug- 
gested by  the^question  of  the  court  might  be  obviated.  But  it 
is  difficult  to  conceive  on  what  principle  the  prisoner's  rights 
could  be  compromitted  by  such  a  conversation.  Having  brought 
to  the  notice  of  the  court  the  facts  upon  which  he  supposed  his 
rights  to  depend,  and  having  founded  a  motion  on  those  facts,  I 
cannot  see  that  it  was  the  duty  of  the  prisoner  or  his  counsel  to . 
do  anything  more,  or  how  we  diould  be  justified  in  imputing  to 
a  failure  to  do  more  the  motive  to  gain  some  ulterior  and  unfair 
advantage.  The  answer,  fairly  interpreted,  is :  ^ '  I  have  submitted 
my  rights  to  the  court;  it  is  for  the  court,  and  not  for  me,  to 
pronounce  the  judgment  of  the  law  upon  them,  and  to  consider 
what  may  be  ilie  l^gal  consequences  flowing  from  such  judg^ 
ment.''  But  even  if  we  infer,  from  the  course  of  the  prisoner's 
counsel,  that  he  entertained  some  hope  or  expectation  that  the 
granting  of  his  own  motion  by  the  court  might  result  in  some*- 
thing  to  his  advantage  besides  simply  procuring  the  substitution 
of  another  juror  in  the  place  of  Flanagan,  still  his  declining  to 
pcrint  out  a  mode  of  obviating  any  supposed  difficulty  could 
not  have  the  esBeet  of  withdrawing  or  altering  the  nature  of 
his  motion,  which  was  plain  and  unambiguous.  If  his  motion 
had  been  simply  to  set  aside  the  juror,  the  question  might  have 
arisen  whether  granting  it  as  asked  might  not  result  in  the 
neoeesity  of  going  anew  through  the  process  of  forming  an  entire 
jury;  and  in  such  case,  and  in  order  to  obviate  the  inconvenience 
and  delay  consequent  on  granting  the  motion,  it  might  have 
been  proper  in  the  court,  as  eleven  of  the  jury  remained  free 
from  exception,  to  have  placed  the  prisoner  on  the  terms  of 
consenting  that  another  qualified  juror  should  be  sworn,  and 
that  he  with  the  eleven  others  should  proceed  to  tiy  the  case. 
But  the  motion,  as  has  been  seen,  was  not  simply  to  set  aside 
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the  court  might  haye  required  the  prisoner  to  consent  to,  to  wit, 
to  substitate  another  juror  in  the  plaoe  of  the  one  to  be  set  aside. 
Such  being  the  motion,  the  case  of  Tooel,  ahreadj  cited,  furnished 
a  precedent  for  the  course  to  be  pursued  by  the  court.  The 
swearing  of  another  qualified  juror  in  the  place  of  Flanagan 
could  not  have  been  made  a  ground  either  for  a  discharge  of  the 
prisoner  or  a  new  triaL 

There  remains  yet  another  inquiry,  and  that  is  whether  the 
objection  to  the  juror  was  removed  by  his  statements  made  on 
his  second  examination  on  the  voir  dire. 

I  think  it  questionable,  at  the  least,  whether  the  juror  ought  to 
haye  been  subjected  to  such  a  test.  Where  the  objection  to  the 
juror  is  founded  on  the  proofs  of  favor  deduced  from  statements 
alleged  to  have  been  made  by  him,  his  denial  or  explanation  of 
such  statements  may,  and  often  does,  serve  to  satisfy  the  mind 
of  the  court  of  his  indifferency.  But  when,  as  here,  the  law  at- 
taches a  presumption  of  bias  or  favor  to  the  fact  of  the  jui^r^s 

.  having  been  on  a  former  jury,  it  is  difficult  to  conceive  of  any 
statement  by  which  that  presumption  can  h^  wholly  removed. 
For  if  the  juror  on  his  examination  should  state  the  only  &6t 
that  could  well  wholly  disprove  the  formation  of  opinions. or 
impressions  unflavorable  to  the  prisoner,  from  the  evidence  given 
before  the  grand  jury,  to  wit,  that  theindictment  was  found  an^ 
returned  by  twelve  of  the  grand  jury,  against  his  opinion  and 
consent,  he  would  at  once  43how  himflrif  liable  to  exception  ^on 
the  part  of  the  prosecution,  having  already  adjudged  the  pris- 
oner not  guiliy  on  the  ex  parte  showing  of  the  prosecution,  and 

'  without  any  aidirom  the  prisoner's  testimony.  And  even  upon 
the  concession  that  it  was  allowable  to  examine  the  juror  on 
trying  the  exception  to  him,  I  should  doubt  whether  his  state- 
ments of  having  paid  little  attention  to  the  testimony,  and  of 
bdng  governed  by  what  the  jurors  said  as  well  as  what  was  tes* 
tified  to  by  the  witnesses,  accompanied  by  the  disclaimer  of 
having  formed  or  expressed  any  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  were  sUch  as  ought  in  any  case  to  be  re- 
ceived as  a  sufficient  answer  to  the  presumption  which  the  law 
attaches  to  his  position.  For  of  so  serious  a  character  is  the 
exception  to  a  petit  juror,  on  the  ground  of  his  having  been  one 
of  the  grand  jury  who  found  the  bill,  that,  according  to  Liord 
Hale,  it  is  an  offense  punishable  by  fine  for  a  man  who  was  one 
of  the  indicters,  and  who  was  returned  as  one  of  the  petit  jury, 
not  to  challenge  himself:  2  Hale  P.  C.  309.    And  when  I  look 
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to  the  whole  oonduot  of  the  juror  it  seems  to  me  that  there  are 
peculiar  drciimstances  in  his  case  rendering  him  not  onlj  liable 
to  the  challenge  of  the  prisoner,  but  also  expose  him  to  the 
jost  censure  of  the  court. 

On  his  second  examination,  he  discloses  the  fact  that  before 
he  was  summoned  as  a  petit  juror  he  had,  in  a  conyersation  with 
Dawson,  told  him  that  the  sheriff  had  informed  him  (the  juror) 
that  he  anticipated  difficulty  in  getting  a  jury  who  had  not 
made  up  or  expressed  an  opinion;  and  that  he  had  also  said  to 
Dawson  that  he  did  not  expect  to  be  summoned,  as  he  was  on 
the  grand  jury.  It  appears  that  he  seryed  on  the  grand  jury  on 
the  nineteentii  of  September;  and  yet  on  the  tweniy-sixth  of 
the  same  month,  only  one  week  thereafter,  when  called  as  a 
petit  juror  in  the  case,  notwithstanding  his  recent  conyersation 
with  Dawson  and  the  brief  interval  which  had  elapsed  since  he 
acted  as  a  grand  juror  in  the  case,  he  failed  upon  his  voir  dire 
to  disclose  the  fact  that  he  had  been  on  the  grand  juiy,  and 
proved  himself  free  from  exception*  And  upon  his  second  ex- 
amination he  still  failed  to  assign  any  reason  or  give  any  ex- 
planation why  he  had  not  made  known  the  fact  of  his  being  one 
of  the  grand  jurors;  but  opposes  to  the  inference  of  his  having 
prejudged  the  case,  which  the  law  deduces  from  the  capacity  in 
which  he  had  acted,  a  denial  of  having  formed  any  opinion, 
and  places  his  freedom  from  such  opinion  to  the  account  of  his 
having  discharged  his  duties  as  a  grand  juror  in  a  loose,  im- 
perfect, and  careless  manner.  I  cannot,  in  this  state  of  things, 
say  that  the  legal  presumptions  against  his  fitness  and  com- 
petency have  been  removed.  Whatever  may  have  been  his 
motive,  I  cannot  say  that  he  appears  free  from  all  exception. 
I  hold  with  the  learned  judge  who  delivered  the  opinion  of  the 
oourt  in  Clarke  v.  Ooode,  6  J.  J.  Marsh.  37,  that  **  it  is  not  only 
important  that  justice  should  be  impartially  administered,  but 
where  it  can  be  effected  without  the  violation  of  any  rule  of 
propriety,  that  it  should  flow  through  channels  as  clear  from 
suspicion  as  possible.  *'  I  cannot  recognize  the  justice  or  pro- 
prieiy  of  a  rule  which  would  force  a  prisoner,  against  his  consent, 
toenterupon  the  hazard  of  atrial  by  a  juror  standing  in  the  pre- 
dicament in  which  the  juror  Flanagan  is  presented  by  the  record 
of  this  case.    And  I  think  the  prisoner  is  entitied  to  a  new  triaL 

AjJMBf  president,  and  Samuels,  J.,  concurred  in  the  opinion 
of  DaIHL,  J. 
HoHODBB  and  Ln,  JJ.,  dissented. 
Judgment  reversed,  and  new  trial  awarded. 


Digitized  by  VjOOQIC 


182  DiLWOBTH  u  CiOMMONWEALTH.  [Virginia. 

OmauoH  TO  Ohaluotob  Jubob  at  Timb  He  is  Impahbled  is  wftiver  of 
maj  objeotioii  to  him:  Keener  ▼.  State,  63  Am.  Deo.  269.  Though  the  objeo- 
tifln  may  bo  mado  after  the  juror  has  been  passed  as  satisfactory,  it  most  be 
interposed  before  the  jnror  is  sworn:  MeFoulden  v.  CommonwecUth,  62  Id.  908, 
and  prior  oases  cited  in  the  note  312.  In  GUleBpie  v.  Stale,  29  Id.  137,  the 
same  objection  was  taken  to  the  joror  as  in  the  principal  case,  bat  the  objec- 
tion was  not  taken  before  the  juror  was  sworn,  and  therefore  ooold  not  be. 
made  ground  for  a  new  triaL   This  case  is  distinguished  in  the  principal  ease. 

Thb  nUNOlPAL  0A8B  IS  OITBD  to  the  point  that  the  prisoner  may  raise  the 
objection  that  a  juror  was  a  member  of  the  gnqid  jury  even  after  the  juror 
has  been  sworn,  when  the  objection  appears  io  be  made  for  no  other  purpose 
than  to  secure  an  impartial  jury,  and  that  the  prisoner  communicated  tho 
Itet  to  the  court  as  soon  as  it  came  to  his  knowledge:  Brietou^e  Ccue,  15  Oratt. 
646,  647.  But  it  was  there  held  that  if  the  objection  was  not  tskeo  untfl 
after  Tordiot,  the  Terdict  would  not  be  set  aside  on  this  ground  unless  it  e^ 
pesred  from  the  whole  case  that  the  juror  was  biased  against  the  prisoner, 
who  tbcTCfore  had  not  had  a  fsir  and  impartial  trial  So  also  it  is  held  in 
Assent  ▼.  Baier,  13  W.  Va.  228;  State  ▼.  McDonald,  9  Id.  465,  citing 
JHtfoiP^s  Cbs0^  Mpra»  and  the  principal  case,  la  Bennet  v.  State,  2i  Win.  SOt, 
it  is  said  that  as  the  names  of  the  grand  jurors  did  not  ajqiear  upon  the  indict- 
msnty  the  prisoner  could  not  l>e  charged  with  negligence  in  not  knowing  that 
a  petit  juror  was  ilao  a  grand  juror,  dting  the  principal  case,  and  a  rnotioa 
r  trial  en  this  grovnd  was  granted. 
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CASES 

IN  THE 

SUPREME   COURT 

or 
WISCONSIN. 


Pabkeb  V.  Kake. 

[4  Wteooxsor,  1.] 
TtOM  u  NO*  BsmnD  ik  Qraittor  bt  DnTBucnoH  ob  CAinmxATioii 

ov  HO  DsiD  by  himself  and  the  grantee. 
AuraoiTOF  DnxRUcnoN  of  Dbbb  bt  Gbanteb,  with  Intbntion  ov  Rb- 

TBsnMO  'IiTUi  IN  Oraktob,  Cannot  have  that  effect,  there  remains  no 

means  by  wfaiofa  sadi  grantee  can  afterwards  establish  or  prove  his  title. 

It  is  di£brsnt  from  the  ease  of  a  lost  or  frandolently  destroyed  deed. 

PnMHA8E&  OF  BbAL  EsTATX  IS  PbISUMBP  TO  HAVB    KoTlOB  OF  StATB  Of 

TiTLB  thibxto,  where  he  had  notice  of  facts  calculated  to  apprise  him 
that  the  title  to  the  property  was  in  dispute,  and  upon  inquiry  might 
have  discovered  the  true  state  of  the  title. 

IIbbb  Bumqb,  OB  SospioioN  ov  Dbvxct  in  Titlb  to  Real  Estatx,  or  an 
outstanding  interest  in  a  third  person,  will  not  operate  as  constructive 
Botioe  to  a  purchaser  thereof^ 

HonoB  90  Ohb  TxiiAiiT  IK  Common,  Who  Pubchases  vob  Himsblf  and 
Oo-TBNANTS,  of  B  defect  in  the  title  to  the  property  purchased,  is  not 
notioe  to  his  co-tenants. 

Wbxbb  Statutb  ov  Limitations  is  Passed  Sobseqitent  to  Aoobual  of 
Cause  of  Action,  if  a  sufficient  and  reasonable  portion  of  the  period  of 
limitation  remained  still  unexpired,  within  which  a  bill  might  have  been 
filed  by  the  party  entitled  before  the  expiration  of  the  limitation,  he  must 
file  his  bill  within  the  statutory  time  from  the  accrual  of  his  right. 

Fabtt  Who  does  not  Inyoke  Aid  of  Statute  of  Limitations  cannot 
BacEiTB  its  Pbotbotion. 

Tmiwas  a  bill  filed  January  10, 1851,  agamst  Charles  I.  Eane, 
Jamee  S.  BroTm,  John  H.  Tweedy,  Peter  Martdneau,  and  the 
infuii  hears  of  William  E.  Dunbar,  deceased,  Bela  Shaw,  and 
Us  wile,  Bebeooa,  Oarl  Beoman,  and  Biohard  Montague.  In 
iiibstailoa  the  bill  states  the  following  facts:    W.  E.  Dunbar, 
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now  deoMsed.  and  Biohard  Montague,  in  1886,  entered  into  an 
agreement  by  which  Montague  was  to  furnish  Dunbar  with 
money  to  purchase  from  the  government  ike  north-east  quarter 
of  section  21,  town  7,  range  22,  lying  east  of  the  Milwaukee 
river,  in  the  Milwaukee  land  district.  Dunbar  was  to  afterwards 
return  half  of  the  purchase  money,  and  they  were  to  hold  the 
land  as  tenants  in  common.  This  agreement  was  regularly  car- 
ried out,  and  Dunbar  executed  a  deed  to  Montague  in  1836  of 
an  undivided  one  half  of  all  of  said  quarter-'Section  lying  east  of 
the  Milwaukee  river.  This  deed  was  not  recorded.  In  1837 
Montague  sold  to  Dunbar  one  half  of  his  share  in  said  land, 
being  one  fourth  of  all  of  said  tract,  and,  for  the  purpose  of  sim- 
plifying the  conveyance,  Montague  returned  to  him  his  above- 
mentioned  unrecorded  deed,  and  Dunbar  executed  to  him  a  deed 
for  what  was  intended  to  be,  and  was  believed  by  the  parties  to 
be,  a  deed  for  an  undivided  one  fourth  of  all  of  said  lands.  The 
description  in  this  deed  read,  ''an  equal  undivided  fourth  part 
of  lots  1  and  6,  being  that  part  of  the  north-east  quarter  of 
section  21,  town  7,  range  22  east,  lying  east  of  the  Milwaukee 
river."  The  bill  alleges  that  the  south-west  quarter  of  s^d 
north-east  quarter  also  lies  east  of  said  river,  and  that  there  was 
a  mistake  in  not  including  an  undivided  quarter  of  this  piece  in 
the  deed.  This  deed  was  recorded  in  1837.  Complainant 
claims  that  either  by  this  deed  or  by  the  first-mentioned  deed 
of  one  half  of  said  land  Montague  became  the  owner  of  one 
undivided  quarter  of  all  of  said  tract  January  13, 1838,  Mon- 
tague and  wife  made  a  warranty  deed  to  John  P.  Chapin,  bi9 
heirs  and  assigns,  of  an  undivided  one  sixteenth  of  all  of  said 
quarter-section,  described  as  lot  1,  and  the  south  half  of  said 
quarter-section.  This  deed  was  recorded  immediately .  May  16, 
1841,  Chapin  and  wife  conveyed  this  one  sixteenth  to  Parkeir  by 
deed  of  that  date,  and  he  immediately  recorded  his  deed.  Octo« 
ber  27, 1842,  Montague  made  a  deed  to  Phineas  Fisk  of  what 
he  thought  to  be  the  remainder  of  his  interest  in  the  land.  The 
land  was  described  as  ''  an  undivided  three  sixteenths  of  lots 
1  and  6,  being  that  part  of  the  north-east  quarter  of  section 
21,  town  7,  range  22  east,  lying  east  of  the  Milwaukee  river." 
Fisk  afterwards  died,  and  after  some  mesne  conveyances,  in  which 
the  last-mentioned  description  was  adhered  to»  Fisk's  heirs  con- 
vqred  to  Parker,  November  11, 1850,  ^'  all  their  right,  title,  and 
interest,  claim,  or  demand  of,  in,  and  to  three  undivided  six-f 
teenth  parts  of  the  west  half  of  the  south  half  of  the  north-east 
quarter  of   said   sectfon   21."     Complainant   daima  thai  he 
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thus  acquired  a  good  title  to  an  tindiTided  one  quarter  of  all 
of  said  qnarter-seotion.  Upon  the  death  of  William  E.  Dunbar, 
defendant  Martineau  was  appointed  guardian  of  the  heirs  of  said 
deoeasedy  that  said  guardian  sold,  or  pretended  to  sell,  to 
defendant  Eane  a  part  of  their  estate  described  as  an  undiTided 
one  fourth  of  the  west  half  of  the  south  half  of  the  north-east 
quarter  of  said  section  21.  This  is  the  same  undivided 
one  fourth  of  said  section  which  is  claimed  by  complainant. 
Kane  either  purchased  this  land  for  himself.  Tweedy,  Brown, 
and  Becman,  or  has  since  conyeyed  a  part  thereof  to  them.  The 
bill  charges  each  of  the  above  persons  with  notice;  it  also  charges 
tihat  Martineau  has  some  four  hundred  dollars,  proceeds  of  the 
above  sale,  in  his  hands,  claimed  by  complainant.  The  bill 
prayed  for  general  relief,  also  for  special  relief j  which  it  is 
unnecessary  to  set  forth.  The  answers  of  defendants  Becman 
and  Brown  it  is  unnecessary  to  set  out.  Defendant  Tweedy 
answered,  admitting  the  purchase  by  him,  but  denied  notice. 
He  set  out  in  his  answer  all  the  &ctB  within  his  knowledge  at 
the  time  of  the  purchase  relative  to  the  disputed  condition  of 
the  title,  and  denied  that  such  facts  constituted  notice,  or  were 
of  such  a  nature  as  to  put  him  ui)on  inquiry.  These  facts  ai*e 
recited  in  the  opinion  sufficientiy.  Defendant  Eane,  in  his  answer, 
alleges  that  he  purchased  jointly  for  himself  and  his  co-defend* 
ants  Brown,  Tweedy,  and  Becman.  After  stating  other  defenses, 
he  claims  the  benefit  of  the  statute  of  limitations.  Martineau, 
in  his  answer,  admits  having  about  two  hundred  dollars  of  the 
proceeds  of  the  sale  of  the  land  in  his  hands.  The  circuit  court 
dismissed  complainants  bill  with  costs,  and  lie  now  takes  thia 
appeaL    The  other  &ct8  appear  from  the  opinion* 

J.  Downer^  lot  the  complainant. 

Waldo  and  Ody,  and  Brown  and  Ogden,  for  the  defendants. 

^y  Oourt,  Obawvobd,  J»  The  disposition  of  this  case  demands 
that  we  shall  discuss  only  a  few  of  the  points  made  and  insisted 
upon  by  counsel  in  the  argument* 

The  first  question  to  be  noticed  has  reference  to  the  original 
tnmsaotion  betwe^i  Dunbar  and  Montague.  The  former  »t^ 
eonted  and  delivered  to  the  latter  a  deed  of  conveyance  of  the 
undivided  one  half  of  certain  lands,  now  embraced  in  the  limits 
of  the  dty  of  Milwaukee;  and  after  the  making  of  this  deed 
Dunbar  purchased  from  Montague  an  undivided  one  half  of  ihe 
mtereet  in  the  lands  which  he  had  previously  conveyed  to  M6n* 
Isgne.    The  deed  from  Dunbar  to  Montagu^  not  having  rbeen 
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recorded,  at  the  statute  npon  the  subject  of  conyeyances  of  real 
estate  required,  it  ipvas  agreed  between  them  that  this  deed 
should  be  returned  to  Dunbar  and  destroyed,  and  that  a  deed 
of  an  undiTided  one  fourth  of  the  lands  should  be  executed  and 
delivered  by  Dunbar  to  Montague,  which  was  done,  and  the 
first  deed  was  accordingly  returned  and  destroyed. 

There  is  no  doubt  in  our  minds  that  the  cancellation  or  de- 
struction of  a  deed  of  conyeyance  of  lands  by  the  consent  and 
agreement  of  the  parties  to  it  cannot  operate  to  revest  the  title 
in  the  grantor.  The  execution  and  delivery  of  a  deed  of  con- 
veyance of  these  lands,  as  between  the  grantor  and  grantee, 
vested  the  estate  in  the  latter;  but  the  voluntary  destruction  of 
the  instrument  by  the  consent  of  the  parties  could  not  pass  the 
estate  back  again,  because  the  transmission  of  title  to  real 
estate,  at  the  time  of  the  original  transaction,  could  only  be  by 
deed  of  conveyance  in  writing.  The  mere  act  of  destroying  the 
evidence  of  the  title  in  Montague  could  not  disturb  the  title 
itself,  and  so  &r  as  Dunbar  was  concerned,  it  was  fully  vested 
in  his  grantee.  The  general  current  of  authority,  English  and 
American,  sustains  this  view  of  the  question:  See  Boe  ex  denu 
Berkeley  v.  ArchMshop  of  Torh,  6  East,  86;  BoUon  v.  Carlisle, 
S  H.  Black.  259;  Doe  v.  Eirel,  3  Stark.  N.  P.  60;  Oilb.  Ev.  110, 
and  notes;  Doe  v.  Bingham,  4  Bam.  &  Aid.  677;  Jackson  v.  Chase, 
2  Johns.  84;  Lewis  v.  Payne,  8  Cow.  71;  Jackson  v.  OouM,  7 
Wend.  864;  Baynor  v.  Wilson,  6  Hill,  469;  Boltford  v.  Morehouse, 
4  Conn.  650;  Gilbert  v.  BxdOey,  5  Id.  262  [18  Am.  Dec.  557];  Mar- 
shally.  Fisk,  6  Mass.  24  [4  Am.  Dec.  76];  Chessman  v.  WhOlo- 
more,  28  Pick.  281. 

But  although  the  estate  remains  in  the  grantee  as  against  the 
grantor,  notwithstanding  the  voluntary  destruction  of  the  deed, 
yet  we  see  no  means  by  which,  in  view  of  the  statute  of  frauds, 
and  the  rule  of  evidence  created  by  that  statute,  the  grantee  in 
a  deed  of  lands,  who  has  voluntarily  and  vrithout  fraud  or  mis- 
take destroyed  his  deed,  can  establish  or  prove  his  titte. 

It  is  not  like  the  cases  of  the  loss  of  an  instrument,  or  its 
destruction  l^  accident  or  mistake,  in  either  of  which  cases  seo- 
ondazy  evidence  would  be  admissible,  but  it  is  an  attempt  to 
supply  the  place  of  written  evidence  of  the  transmutation  of  real 
estate,  as  required  by  the  statute  of  frauds,  by  parol  proof  of 
the  contents  of  a  deed  which  the  party  had  by  his  own  act  vol- 
untarily destroyed.  In  such  a  case  he  is  not  at  liberty  to  aub- 
f«rt  the  role  of  evidence,  and  by  his  own  volition  having  plaoed 
the  hi^er  gntde  of  proof  beyond  reach,  insist  that  he  is  there- 
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fore  entitled  to  introdnee  an  inferior  grade  of  proof,  whicli  the 
statnte  interdicts:  See  Ihrrar  v.  Farrar,  4  N.  H.  191  [17  Am. 
Dec.  410]. 

Bat  it  is  nnnecessaiy  to  pnrsae  this  brancli  of  the  subject, 
inasmuch  as  we  view  the  case  of  the  complainant,  as  made  ont 
by  the  pleadings  and  proofs,  entirely  based  upon  a  mistake  com- 
mitted in  the  description  contained  in  the  deed  from  Dunbar  to 
Montague,  dated  December  18, 1887,  and  not  at  all  affected  by 
ihe  cancellation  of  the  prior  deed. 

The  next  question' which  has  occupied  our  attention  is, 
whether  there  ia  sufficient  eridence  of  such  a  mistake  in  the 
second  deed  of  Dunbar  to  Montague,  bearing  date  December  18, 
1887,  and  in  the  deed  of  Montague  to  Phineas  Fisk,  bearing 
date  October  27,  1842,  as  the  present  complainant,  claiming 
under  and  through  these  conyeyances,  may  invoke  a  court  of 
equiij  to  correct.  As  a  part  of  the  proofs  in  this  case,  the 
deposition  of  the  defendant  Montague  was  taken  and  read  in 
eridence,  subject  to  exceptions,  and  in  order  to  render  him 
competent  as  a  witness,  a  release  under  the  hands  and  seals  of 
ihe  complainant,  Joel  Parker,  and  one  John  P.  Chapin,  was 
produced  and  filed.  The  case  shows  that  on  the  thirteenth  day 
of  January,  1888,  Montague  and  his  wife  conveyed  by  a  warranty 
deed  to  John  P.  Ohapin,  his  heirs  and  assigns,  an  undivided  six- 
teenth part  of  certain  lands,  including  the  tract  now  in  contro- 
yersy,  which  deed  was  duly  recorded;  and  that  on  the  eighteenth 
day  of  May,  1841,  the  said  Ohapin  and  his  wife  conveyed  the 
■ame  interest  to  the  complainant,  and  the  last-named  oonvqr* 
ance  was  likewise  recorded. 

It  also  appears  that  Montague,  by  deed  containing  the  usual 
corvenants  of  seisin  and  general  warraniy,  and  bearing  date  the 
tweniy-eeventh  day  of  October,  1842,  conveyed  to  Phineas  Fisk, 
bia  heirs  and  assigns,  **  an  undivided  three  sixteenths  of  lots  1 
and  6,  being  that  part  of  the  north-east  quarter  of  section  21, 
town  7,  range  22  east,  lying  east  of  the  Milwaukee  river,''  and  by 
divers  mesne  conveyances  from  the  several  heirs  of  Phineas 
Fisk,  the  last-mentioned  interest,  so  far  as  it  embraced  the 
aouth-west  quarter  of  the  quarter-section,  became  vested  in  the 
complainant.  The  above-described  quarter-section  of  land  is 
■itoated  partly  on  the  east  side  of  the  Milwaukee  river,  and 
partly  on  the  west  side  of  the  same;  but  the  lots  numbered  1 
and  6,  particularly  described  in  the  deed  from  Montague  to 
Fisk,  do  not  embrace  the  whole  of  that  part  of  the  quarter-sec* 
tkm  ^ying  east  of  the  river,  there  being  the  south-west  qu&rtei 
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of  said  qnarterHEiedion  also  on  {he  east  side  of  ihe  river,  the 
one  fonrih  of  which  last-mentioned  tract  is  now  in  dispute.  By 
the  release  from  Parker  and  Chapin,  we  find  that  Montague  was 
discharged  from  all  daim  and  demand  which  either  Parker  or 
Ohapin  had,  or  might  have,  against  him  by  reason  of  any  breach 
of  the  covenants  contained  in  his  deed  to  Chapin,  bearing  date 
January  18, 1888. 

This  release,  so  &r  as  Ohapin  was  concerned,  unquestionably 
dischaiged  Montague  from  all  liability;  but  it  is  not  quite  so  ap- 
parent that  it  "would  have  a  like  effect  in  view  of  Montague's 
ooTenants  in  his  deed  to  Phineas  Fisk  of  three  sixteenths  of  thd 
property,  which,  by  subsequent  conyeyances  by  the  heirs  of  Fisk 
to  Parlror,  would  inure  to  the  benefit  of  the  latter,  and  might  be 
pursued  in  him  in  case  of  a  breach  of  any  of  the  covenants. 
But  however  this  maj  be,  it  is  clear  that  in  no  event  could  Mon- 
tague be  held  liable  l^  reason  of  a  decree  in  this  cause  either 
granting  or  refusing  the  relief  prayed.  If  the  relief  were' 
granted,  and  the  mistake  in  the  description  of  the  properly  cor^ 
xeoted,  there  would  be  no  injury  suffered  by  th6  persons  claim** 
ing  under  Montague,  for  which  they,  or  any  of  them,  could 
maintain  an  action  against  him  on  his  covenants  to  Fisk;  while 
on  the  other  hand,  if  the  relief  were  denied,  his  deed  to  Fisk 
would  remain  unchanged,  and  he  would  not  be  liable,  because 
no  parol  proof  could  be  introduced  to  extend  the  covenants  in 
his  deed  to  any  other  lands  than  those  described  in  the  deed; 
and  there  is  no  pretense  that,  so  fat  as  the  lots  described  in  that' 
dded  are  concerned,  any  violation  of  Montague's  covenants  has 
taken  place.  His  deposition  was  therefore  proper  evidence  in 
the  case.  The  material  equities  of  the  complainant'cr  bill  are 
adequately  proved  by  the  testimony  of  Montague,  Milton  Id- 
boum,  Joshua  Hathaway,  and  Benjamin  F.  Adams,  and  by  the 
deeds  of  conveyance.  No  element  of  fraud  on  the  part  of  Dun- 
bar is  observaUe,  but  the  inroofs  show  that  when  Dunbar  had 
conveyed  one  fourth  of  that  part  of  the  quarter-section  lying 
east  of  the  river  to  Oliver  Holman,  and  had  executed  the  second 
deed  to  Montague  (in  which  the  complainant  claims  that  a  mis- 
take in  the  description  was  made),  he  considered  that  only  one 
half  of  the  whole  properly  belonged  to  him.  It  is  needless,  in 
the  present  condition  of  the  case,  to  animadvert  upon  the  proofs' 
on  this  branch  of  the  case. 

The  next  inquiry  relates  to  the  evidence  of  notice  or  informa- 
tion of  the  condition  of  the  title  brought  home  to  the  defendant^ 
Jokn  H.  Tweedy. 
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In  his  answer^  this  defendant  says  that  he  read  the  record  of 
the  deed  from  Dunbar  to  Montague  mentioned  in  the  bill,  and 
that  he  noticed  the  description  in  the  deed;  '*  that  he  has  some 
recollection  that  Mr.  Ogden  called  his  attention  to  the  language 
of  that  description,  with  the  remark  that  he  had  once  made  an 
abstract  of  the  title  of  the  said  premises,  originally  entered  by 
Dunbar,  for  Mr.  Oroeker  and  Mr.  Hathaway,  who  represented 
some  of  the  owners;  that  the  abstract  showed  a  less  interest  in 
those  claiming  under  Montague  than  he  or  they  supposed  them 
to  be  entitled  to;  and  that  Mr.  Hathaway  suggested  that  there 
might  be  a  mistake  in  the  description  of  the  deed  of  Dunbar  to 
Montague."  These  conversations  were  had  before  the  purchase 
by  Eane,  in  which  Tweedy  acquired  his  interest.  And  again  he 
says  in  his  answer:  ''And  this  defendant  further  saith,  that, 
except  as  hereinbefore  set  forth,  he  had  not,  at  the  time  of  the 
said  purchase  of  the  premises  in  dispute,  any  notice  or  informa- 
tion as  to  the  claim  of  said  complainant  and  others  to  his  recol- 
lection and  belief;  but  defendant  admits  that  it  is  not  improba- 
ble that  he  may  have  had  conversations  on  the  subject  which 
have  escaped  his  recollection.''  The  testimony  of  Joshtia  Hath- 
away and  Thomas  L.  Ogden  shows  that  Mr.  Tweedy  was,  in 
oonversations  with  each  of  these  witnesses,  informed  that  there 
was  a  claim  to  a  portion  of  the  land  now  in  dispute  on  the  part 
of  Mr.  Parker  and  others,  and  that  they  paid  the  taxes  upon 
the  further  interest  so  claimed.  Mr.  Hathaway  swears  that  he 
is  confident  that  he  stated  in  the  conversation  that  "  it  was 
through  the  contradictory  description  contained  in  one  of  Dun- 
bar's former  deeds,"  and  thinks  he  said  the  farther  interest 
daimed  by  the  parties  he  represented  ''would  have  to  be 
adjudicated;"  and  Mr.  Ogden  swears:  "  I  think  I  told  Tweedy 
I  diould  think  there  had  been  a  mistake,  either  in  the  deed  of 
Dunbar  to  Montague,  or  Montague  to  Chapin." 

This,  we  think,  was  notice  to  Tweedy,  fully  calculated  to  ap- 
prise him  that  the  title  to  the  property  which  he  was  about  to 
purchase  vras  in  dispute,  and  to  put  him  upon  inquiry.  The 
records  of  the  different  deeds  concerning  this  property  were 
within  his  reach,  and  from  them  he  could  learn,  and  did  learn, 
that  a  discrepancy  and  mistake  existed  in  the  title — the  agent  of 
the  complainant,  and  of  others  claiming  under  deeds,  purporting 
to  give  them  an  interest  in  the  tract  in  dispute;  and  the  attorney 
with  whom  he  conversed  having  directed  his  attention  to  the 
adverse  or  conflicting  claim. 

Sir  Edward  Sugden,  in  his  work  on  vendors  and  purchasen. 

Am.  Dm.  Vol.  LXV— 19 
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Tol.  S,  p.  290,  says:  *'  What  is  sofBlcient  to  put  a  poxchaser  upon 
an  inqmxy  is  good  notice;  that  is,  where  a  man  has  sufficient 
infonnation  to  lead  him  to  a  &ot,  he- shall  be^  deemed  eonnnsant 
to  it/'  In  Steny  y.  Jrden,  1  Johns.  Oh.  261,  Chancellor  Kent, 
in  speaking  of  a  purchase  hj  one  of  the  defendants,  says:  **  I 
shall  also  consider  him  as  a  purchaser,  without  actual  notice  of 
the  settlement  upon  the  plaintiff''  He  declares,  in  his  answer, 
that  he  had  no  knowledge  or  notice  of  the  conveyance  of  1805 
when  he  purchased,  and  there  is  no  proof  to  contradict  this 
answer.  But  I  hold  him  chargeable  with  constructiye  notice, 
or  notice  in  law,  because  he  had  information  sufficient  to  put  him 
upon  inqtiixy.  He  admits  that  before  the  execution  of  the  deed 
he  had  heard  that  the  grantor  had  made  some  provision  for  his 
daughters  out  of  the  property  in  Greenwich  street;  and  there  is 
no  eridence  in  the  case  tiiat  the  grantor  owned  any  other  prop- 
eriy  in  that  street  except  the  lots  included  in  the  setttemenf 
Chancellor  Walworth,  in  TutUe  v.  Jackson,  6  Wend.  318  [21  Am. 
Dec.  806],  says:  '*  Whatever  is  sufficient  to  make  it  his  [the 
purchase's]  duiy  to  inquire  as  to  the  rights  of  others  is  con- 
sidered legal  notice  to  him  of  those  rights." 

It  is  true  that  mere  rumor  or  suspicion  of  defect  in  the  title, 
or  an  outstanding  interest  in  a  third  person,  would  not  be  suffi- 
cient to  operate  as  consttuctive  notice;  but  where  land  is 
claimed  under  a  deed,  the  grantee  in  which  openly  and  notori- 
ously affects  to-control  it  as  his  property,  and  pays  the  taxes 
assessed  upon  it,  we  can  esteem  this  no  less  sufficient  to  put 
a  purchaser  upon  inqtiiry  than  if  the  land  were  in  the  possession 
of  a  tenant  or  any  third  person  who  might  claim  as  a  purchaser 
under  an  unrecorded  deed.  We  must  therefore  consider 
Tweedy  chargeable  with  notice  in  law  of  an  outstanding  claim 
or  interest  in  the  complainant,  in  the  same  manner  that  Dun- 
bar's heirs  would  have  been,  from  whose  guardian  he  acquired 
titie. 

But  although  Tweedy  is  thus  held,  we  are  not  disposed  tc 
consider  that  the  notice  to  him  would  affect  those  who  became 
tenants  in  common  with  him  by  virtue  of  Kane's  purchase. 
Eane  was  the  purchaser  at  the  guardian's  sale,  for  the  benefit 
of  himself.  Tweedy,  Becman,  and  Brown,  and  the  property  was 
conveyed  to  Eane  by  Martineau,  the  guardian,  under  the  direc- 
tion of  the  circuit  court  of  Milwaukee  county.  Afterwards 
Eane  conveyed  three  fourths  (undivided)  to  Tweedy,  Becman, 
and  Brown,  and  thereupon  they  all  became  tenants  in  common. 
The  notice  to  Tweedy,  one  of  the  tenants  in  common,  was  not 
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notice  to  his  co-tenantB:  See  WiswaU  t.  MbOown,  2  Barb.  270; 
Smfder  v.  8p(mal)le,  1  HiU  (N.  T.),  667. 

We  find  that  before  the  commencement  of  this  snit  the  de- 
fendant James  S.  Brown  had  eold  and  conTeyed  all  of  his  inter- 
est in  the  property  to  another  of  the  defendants,  Charles  I. 
Bjine,  and  by  his  answer  Brown  disclaims  all  title,  so  that  he 
must  be  dismissed  from  the  case.  Another  of  the  original  de- 
fendants in  this  cause,  Oarl  Becman,  died  after  the  filing  of  the 
bill,  and  by  a  supplementary  bill  Da^id  H.  Waldo,  a  purchaser 
from  Becman,  pendente  Uie^  was  made  a  defendant. 

The  defendants  Eane  and  Waldo  scTerally  rely  and  insist 
npon  the  lai>8e  of  time  as  a  defense  under  the  statutes  of  Wis- 
consin, as  well  as  under  the  rule  which  prevails  in  courts  of 
equiiy,  in  analogy  to  the  rules  of  the  courts  of  law.  Section 
40  of  the  act  concerning  the  time  of  commencing  actions,  con- 
tained in  the  revised  statutes  of  Wisconsin  territory,  provides 
that ''  bills  for  relief,  in  case  of  the  existence  of  a  trust,  not 
cognizable  l^  the  courts  of  common  law,  and  in  all  other  cases 
not  herein  provided  for,  shall  be  filed  vdthin  ten  years  after  the 
cause  thereof  shall  accrue,  and  not  after." 

The  cause  of  matter  of  complaint,  to  relieve  him  from  which 
tiie  complainant  filed  his  bill  in  this  case,  originated  in  a  mistake 
committed  in  the  descriptive  part  of  a  deed  executed  on  the 
eighteenth  day  of  December,  1887,  and  immediately  after  the 
execution  and  delivery  of  that  deed  to  Montague,  and  those 
who  might  claim  under  him,  had  a  right  to  file  a  bill  in  chancery 
to  correct  the  mistake  so  made.  The  cause  for  such  a  bill  had 
aoomed  and  was  complete  upon  the  delivery  of  the  defective 
deed,  and  although  at  the  time  of  its  execution  and  delivery  the 
statute  of  limitations  above  dted  was  not  enacted,  yet  after  the 
passing  of  the  act,  and  after  it  went  into  operation,  a  sufficient 
and  reasonable  portion  of  the  period  of  limitation  was  still 
unexpired  vrithin  which  a  bill  might  have  been  filed  by  the 
party  entitled  to  file  it.  In  such  a  case  the  territorial  act  was 
applicable,  and  it  was  essential,  in  order  to  avoid  the  operation 
of  the  act,  that  the  bill  should  be  filed  within  ten  years  after  the 
making  of  the  deed  in  1887.  This  construction  in  no  way 
trenches  upon  any  constitutional  provision.  It  is  the  province 
of  the  legialatore  to  prescribe  the  manner  and  time  in  whish 
remedies  shall  be  pursued  in  our  courts,  provided  some  remedy 
be  given,  and  some  reasonable  time  be  provided  within  which 
such  remedy  may  be  sought,  and  in  this  case  ample  opportunity 
vras  afforded  to  Montague  or  his  assigns  to  apply  for  relief. 
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From  the  tixne  when  {he  act  of  limitation  took  effect,  July  4, 
1889,  until  the  death  of  Dunbar  in  1840,  abundant  time  was 
afforded  to  Montague,  and  those  claiming  through  him,  to  applj 
for  relief,  but  they  neglected  to  do  so,  and  we  think  the  bar 
created  by  the  statute  may  be  successfully  interposed  in  this 
case.  The  view  which  we  have  here  taken  of  the  operation  of 
the  territorial  act  will  be  found  to  be  sustained  by  the  following 
cases:  Spoor  v.  Weds,  8  Barb.  Oh.  199;  Sayre  v.  Wimer,  8  Wend. 
661;  P^qUe  t.  Supervisors^  10  Id.  868;  Lewis  t.  Lewis,  7  How. 
776;  Story's  Oonfl.  L.,  sees.  676-580;  McElmoyle  t.  Cohen,  13 
Pet.  812;  SmOk  v.  Morrison,  22  Pick.  430. 

This  cause  was  instituted  on  the  tenth  day  of  January,  1861, 
long  before  which  time  the  limitation  of  the  statute  had  created 
a  bar  to  the  matters  complained  of  in  the  present  case,  in  favor 
of  such  of  the  defendants  as  chose  to  avail  tbemselyes  of  its 
protection  by  claiming  its  benefits  by  plea  or  answer. 

We  have  already  seen  that  Tweedy,  having  had  constructive 
notice,  must  be  held  to  respond  to  the  equities  of  the  com- 
plainant, and  at  he  has  not  shielded  hims^  by  the  statute  of 
limitations,  he  cannot  receive  its  protection.  In  like  manner 
the  defendant  Martineau,  as  the  guardian  of  the  heirs  of  Dunbar, 
having  moneys*  the  proceeds  of  the  sale  of  the  property  in  ques- 
tion, in  his  hands,  which  he  admits  by  his  answer,  without  re- 
lying upon  lapse  of  time  as  a  defense,  must  be  held  to  account 
to  the  complainant  for  the  proceeds  in  his  hands  at  the  time  of 
the  filing  of  the  bilL 

A  question  of  some  moment  was  raised  in  argument  relating 
to  the  principle  of  caveat  emptor,  as  applicable  to  judicial  sales, 
but  the  views  which  we  have  taken  above  preclude  the  necessity 
of  discussing  this  question. 

From  an  examination  of  the  whole  case,  we  believe  that  the 
decree  of  the  circuit  court,  so  far  as  it  relates  to  the  defendants 
Charles  I.  Eane,  David  H.  Waldo,  and  James  S.  Brown,  ought 
to  be  afiirmed,  with  costs  to  said  defendants,  and  so  far  as  it 
relates  to  all  of  the  other  defendants,  the  said  decree  ought  to  be 
reversed,  with  costs  to  the  complainant,  and  the  cause  remanded 
for  further  proceedings. 

Cajtobllation  OB  Dbstbuction  of  Deed  Convbtino  Land  will  not 
Revest  Title  in  the  alieDor,  althoagh  done  by  matoal  consent  and  with  • 
view  to  that  object:  Tibtau  ▼.  TibeaUy  59  Am.  Dec  329,  and  note.  Bat  in 
rach  a  case  the  grantee  is  afterwards  estopped  from  asserting  title  under  this 
^Md:  /orror  v.  B^Mmrwr,  17  U.  410;  Mnmey  v.  HoU,  56  Id.  234;  Speer  t. 
r,  63  Id.  4ia 
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iNTOBXATIOir  GiVXZr  TO   PUBOHASXR  WhIGH  OUOHT  TO  PUT  HiM  ON  In- 

qHTiBT  is  tnfficient  notice  in  equity:  Price  v.  McDofudd,  54  Am.  Doo.  657. 
'Want  of  notice  resolting  from  want  of  diligence  which  the  law  reqaires  for 
hi  aacertainment  furnishes  no  ground  for  protection:  Chapman  v.  OUusweUy 
48  Id.  41;  see  also  Hood  v.  Falmettoek,  44  Id.  147;  Childa  t.  Clark,  49  Id. 
164;  TalboU  v.  BeU,  43  Id.  126;  Mam^  ▼.  Skuaon,  52  Id.  60,  and  notes. 

Gbkxbal  Bxpobt  in  Ksiohboshood,  or  intimatioos  from  one  not  inter- 
ested  in  the  land,  that  there  is  an  outstanding  title  thereto,  is  not  sufficient 
to  put  a  party  upon  inquiry  so- as  to  charge  him  with  notice:  WUaon  v.  Mo 
CuOoch,  62  Am.  Deo.  847. 

Statotb  ov  Ldcitations. — Upon  this  question,  to  the  point  made  above, 
see  note  to  Chi/Ut  v.  McKeime^  50  Am.  Dec  391. 

Thb  fbimozfal  oasb  18  oranEU  to  the  point  that  the  voluntary  destruotion 
of  a  deed  by  the  agreement  of  the  grantor  and  grantee  does  not  operate  to 
reivest  the  logal  title  in  the  grantee  in  Lampe  v.  Kennedy,  56  Wis.  254,  and 
Bogie  ▼.  Bogie^  35  Id.  659;  and  to  the  point  that  under  tiiose  circumstances 
it  is  difficult  to  see  how  the  grantee  would  be  permitted  to  give  evidence  of 
the  ezistsnoe  of  his  destroyed  deed  in  Price  v.  0^>om^  34  Id.  39,  and  Wilhi 
T.  WUbe^  28  Id.  298.  It  is  also  dted  to  the  point  that  a  statute  of  limita- 
tions is  constitutional  if  some  remedy  bo  given  by  it,  and  it  gives  a  reason- 
able time  within  which  such  remedy  might  be  enforced,  in  Falkner  v.  Dor* 
Mm,  7Id.  393,  and  Plwn  v.  Fimdu  Lac,  51  Id.  396;  and  to  the  point  that  an 
action  may  be  barred  by  a  statute  of  limitations  passed  after  the  cause  of 
aotioo  accrued,  if  a  sufficient  and  reasonable  portion  of  the  term  of  limitation 
within  which  tiie  bill  might  have  been  filed  remained  after  the  enactment  of  tiie 
statute,  in  HoweH  v.  Howell,  15  Id.  55,  and  Superviaore  qf  Columbia  Co,,  39 
Id.  448.  The  principal  case  is  again  cited  to  the  point  that  whatever  is  suffi- 
cient to  put  a  man  upon  inquiry  is  good  notice,  in  Lamont  v.  SUmaon,  5  Id. 
447,  and  PrmgU  v.  i>tfjiii,  37  Id.  465;  and  to  the  point  that  mere  rumors  or 
repOTts,  or  mere  general  assertions  that  some  other  persons  claim  a  title,  are 
not  sufficient  to  affdct  a  person  witii  notice,  in  Wichea  v.  Lake,  25  Id.  90,  and 
LaanatU  v.  Staimaon,  aupra. 


ShIEIiDS  V.   FULLEB. 

[4  WnooHiDr,  102.] 

8uB?ifuo  Pabtnsb  18  Entitled  to  Assets  of  Fibm  fob  Pubpose  ov  Pat« 
mo  ns  Debts.  As  such  survivor,  he  may  maintain  actions  at  law  for 
the  purpose  of  collecting  debts  due  the  firm,  to  the  exclusion  of  the  admin* 
istrator  of  the  deceased  partner. 

Alxboooh  One  Pabtkeb  oankot  Maintain  Action  at  Law  aoainst 
HIS  Copabtneb,  a  surviving  partner  may  well  maintain  such  an  action 
against  the  administrator  of  his  deceased  partner  who  has  wrongfully 
obtained  possession  of  property  belonging  to  the  partnership,  as  such  sur- 
vivor has  the  exclusive  right  to  the  use  of  it. 

Wbxbb  Administbatob  ov  Estate  ov  Deceased  Pabtneb  is  Sued  bt 
Sub^ivob  to  Rbooveb  Monet  improperly  collected  by  said  administra* 
tor  upon  partnership  accounts,  if  he  attempts  to  show  thai  the  partner- 
ship was  dissolved  before  the  death  of  his  intestate  he  most  show  that 
the  aoconnts  were  so  divided  as  to  vest  the  title  to  them  in  <»ach  partner 
IndividuaUy. 
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Amummit.    The  opinion  states  the  neoeeaeiy  faets. 
L.  Wyman  and  Peter  Talee,  tot  the  pUuntiff  in  error. 
J.  L.  Doran,  for  the  defendant  in  error. 

By  Oonrt,  WmioKy  0.  J.  We  are  of  the  opinion  that  the  judg- 
ment in  this  case  is  oorreot.  By  the  agreement  of  the  parties 
made  at  the  trial,  it  appears  that  the  plaintiff  in  error  collected 
the  money,  which  is  the  subject  of  this  suit,  as  the  administrator 
of  Simon  Shields,  deceased,  and  that  it  was  doe  to  the  late  firm 
of  Fuller  &  Shields,  of  which  the  defendant  in  error  is  surrivor. 

The  doctrine  that  when  a  partnership  is  dissolved  by  the 
death  of  one  of  the  partners  the  surviTor  is  entitled  to  the  assets 
of  the  firm,  for  the  purpose  of  paying  its  debts,  and  that  he  can, 
as  such  surriTor,  maintain  actions  at  law  for  the  purpose  of  col- 
lecting debts  due  the  firm,  to  the  exclusion  of  the  administrator 
of  the  deceased  partner,  is  so  well  settled  that  no  authoriij 
need  be  cited  to  sustain  it. 

But  while  the  pUuntiff  in  error  does  not  attempt  to  deny  this 
doctrine,  he  cklms  that  as  the  monqr  was  collected  by  him  in 
his  fiduciary  character  no  action  at  law  can  be  maintained 
against  him  by  the  surviTing  partner,  and  that  his  only  remedy 
is  by  bill  in  equity.  It  is  of  course  admitted  that  in  general 
one  partner  cannot  maintain  an  action  at  law  against  his  copart- 
ner in  respect  to  the  partnership  properly;  but  it  does  not 
follow  that  because  an  administrator  has  wrongfully  obtained 
possession  of  property  which  does  not  belong  to  him  he  can 
set  up  the  same  defense  to  an  action  at  law  that  the  deceased 
partner  could  were  he  living,  and  the  action  had  been  brought 
against  him.  One  copartner  is  as  much  entitled  to  the  partner- 
ship property  as  another.  This  is  a  conclusive  objection  to  the 
maintenance  of  actions  at  law  by  one  partner  agsdnst  another. 
But  the  surviving  partners  of  a  firm  have  the  exclusive  right  to 
the  possession  of  the  partnership  property,  as  against  the  admin* 
istrator  of  the  deceased  partner,  and  may  well  maintain  an  action 
against  him  in  respect  to  it. 

Again :  the  action  is  not  against  the  admimstrator  in  his  repre- 
sentative character,  and  the  judgment  is  not  against  the  assets 
belonging  to  the  estate  of  the  deceased  partner,  but  against  the 
administrator  personally.  He  has  received  money  which  does 
not  belong  to  him,  and  sets  up  Us  representative  character  as 
a  defense  to  the  action.  He  might  as  well  have  collected  any 
other  money  to  which  he  was  not  entitled,  and  claim  the  same 
protection. 
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The  only  donbt  we  haye  had  in  regard  to  (he  case  arises  from 
another  view  of  the  matter.  The  monej  which  was  paid  to  the 
plaintiff  in  eiror  by  the  debtors  of  the  firm  was  nndonbtedly 
paid  in  their  own  wrong;  the  snndTing  partner  could  have  com- 
pelled them  to  pay  it  to  him,  as  he  was  the  only  person  entitled 
lo  receiye  it.  How,  then,  can  he  maintain  tiiis  action?  We 
think  that  ttiere  would  have  been  great,  if  not  insurmountable, 
objections  to  a  recovexy  if  the  plaintiff  in  error  had  not,  by  his 
agreement  made  at  the  trial,  admitted  in  effect  that  the  money 
belonged  to  the  firm,  of  which  the  defendant  in  error  is  the  sur- 
viving  partner.  Perhaps  the  suniTor  would  haye  had  an  elec- 
tion, either  to  collect  the  money  of  the  debtors  of  the  firm  or  of 
the  plaintiff  in  error;  but  upon  this  subject  we  giye  no  opinion. 
However,  the  agreement  entered  into  by  the  parties  relieves  the 
ease  from  all  difSoully. 

It  appears  by  the  bill  of  exceptions  that  the  plaintiff  in  enor 
attempted  to  prove  at  the  trial  that  the  partnershij^  of  Fuller  & 
Shields  was  dissolved  by  mutual  consent  before  the  death  of 
Shields,  and  that  it  was  agreed  between  them  thaieach  partner 
should  collect  half  the  debts  owing  to  the  firm. 

Upon  this  subject  the  judge  instructed  the  juxy^that  unless 
there  was  a  division  of  the  accounts  due  the  firm  between  the 
partners,  so  as  to  vest  the  title  to  them  in  each  partner  individ- 
ually, such  an  agreement  would  be  no  bar  to  the  action. 

This  instruction  was  clearly  right.  Unless  a  certain  part  of 
the  debts  due  the  firm  became  the  individual  property  of  the 
deceased  partner  previous  to  his  death,  his  administrator  would 
not  be  entitled  to  them. 

Judgment  affirmed, 

Powsas  AND  DunsB  of  Boavrmro  Pabthxbs— Svbvivdb  to  Wnn>  u^ 
AwwAOB  or  PAaTNZBsmp.— A  partnership  being  diaiolyed  Ij^ttie  death  of 
one  of  the  partners,  the  survivor  has  the  entire  legal  right  to  all  the  assets  of 
the  firm  for  the  porpose  of  winding  np  the  afiSura  of  the  partnership.  He 
has  the  right  to  dispose  of  them  as  he  pleases;  to  settle  all  debts  dae  to  or 
from  the  conoem;  to  make  any  oompromises  deemed  necessary,  and  to  tarn 
the  assets  into  an  available  and  distributable  form.  Until  the  aflairs  of  the 
partnenhip  have  been  fully  settled  and  adjosted,  the  administrator  or  per- 
sonal r^reaentatives  of  the  deoeaaed  partner  have  no  right  to  oolleot»  dis- 
diazge,  or  meddle  with  the  partnership  property  in  any  way.  The  surviving 
partner  takes  the  exdusive  legal  title  to  all  the  assets  of  the  firm  for  the  pay- 
msnt  of  the  firm  debts.  If  any  assets  remain  in  his  hands  after  payment  of 
all  the  firm*a  liabilities,  he  should  then  aooount  to  the  administrator  for  the 
djatrflrative  share  of  deoeaaed,  which  then  becomes,  for  the  first  time,  assets 
fai  the  hands  of  the  administrator:  Bcurr^  v.  Briggt,  22  Mich.  201;  Q|M  v. 
SeaU,  47  Ak.  104;  JOUir  v.  Jonti,  80  HL  M;  Jholmd  v.  SUme.  SO  Ma.  8M| 
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Atten  T.  ffiS,  16  OaL  118;  £lvan$  v.  Evam,  9  Fdge,  178;  Hamna  t.  Wra^. 
77  P».  St  27;  MarlaU  t.  SeanOand,  10  Ark.  443;  Murroff  r.  Mumfcrd^  6 
Cow.  441;  Shearer  ▼.  Shearer,.  98  Mass.  107;  Com  ▼.  ^ftse^  1  Paige,  393; 
J^oyi  T.  FiiM,  18  Wiik  169;  i7ti<eMiM(m  ▼.  Smith,  7  Pftige,  26;  Loeaehigk  t. 
Hatfield,  5  Bobt  26;  Peyton  ▼.  Stratum,  7  Gratt  380;  Dundase  ▼.  6>aafli- 
^A«r,  4  Pa.  St.  205;  McOarmaek'e  Appeal,  55  Id.  252;  MojfiU  r.  Thomp- 
mm,  57  Am.  Deo.  737;  Pwekney  r.  WaOaee,  1  Abb.  Pr.  82;  TiUotmm  ▼.  TUht- 
§<m,  34  Ckmn.  335;  Florida  y.  Redding,  1  Fla.  242;  Ore^  ▼.  Palmer,  9  CaL 
616;  HbOaiui  r.  ITiitter,  13  Ind.  195;  PMer  ▼.  i9tetit«r,  27  Mioh.  537;  WUhtm 
T.  .^TicAolMm,  61  Ind.  241;  PiUft/M  ▼.  PJU2^  3  Hare,  281.  All  the  oaaea  are 
in  haimony  npon  thia  propoaitioD. 

In  the  aettlement  of  the  partnenhip  aooonnt  of  a  lorvivlng  partner  with 
the  repreaentatiyea  of  the  deoeased  partner,  the  snrvivor  ahoold  be  credited 
for  the  amoont  of  a  jndgment  for  a  firm  debt  recovered  againat  him  without 
hit  ooUnaion  or  neglect:  Haema  t.  fTtv^,  77  Pa.  St  27.  Aa  an  illnatmtion 
of  the  extent  to  which  coorta  go  in  permitting  a  annriving  partner  to  control 
the  firm  property,  at  an  election  of  officera  of  a  corporation  he  will  be  per- 
mitted to  vote  atock  therein  in  hia  handa  aa  aaaeta  of  the  partnenhip* 
althoogh  the  atock  atood  in  the  name  of  deceased  npon  the  books  of  the  coiw 
porafeion,  if  the  atock  waa  really  partnerahip  property:  AUm  r.  HUt^  16  CSaL 
114. 

How  AHD  WHXH    SOBYITOB  WOA  Bl   DXPBITXD   OF  BiaST  TO  Wnn>  UT 

Pabtnxbship  Busnnsa — It  is  the  right  of  persons  interested  in  the  property 
of  the  partnership  and  its  afiairs  to  haye  a  settlement  of  the  same  within  a 
reasonable  time;  to  have  the  joint  property  applied  to  the  payment  of  the 
joint  debts,  and  a  dne  distribntion  of  the  surplus.  Consequently,  if  there 
has  been  an  unreasonable  delay  on  the  part  of  the  surriving  partner  in  dca* 
ing  the  affairs  of  the  partnership,  or  if  he  is  wasting  the  partnership  prop- 
erty, it  is  then  the  right  of  the  personal  representatives,  or  the  administrator 
of  the  deceased,  or  the  partnership  creditors,  to  file  a  bill  calling  the  survivor 
to  account,  and  in  a  proper  case  a  court  of  equity  will  grant  an  injunctioQ 
restraining  him  from  acting,  and  will  appoint  a  receiver  and  direct  an 
account  to  be  taken;  Story  on  Part,  sees.  328,  344;  MiOer  v.  Jcmee^  39  DL 
54;  Bvam  v.  Evane,  9  Paige,  178;  NeUon  v.  ffojfner,  66  DL  487;  Jaequim 
T.  Buieeon,  11  How.  Pr.  385.  Such  an  order  by  a  court  of  equity  is  an  order 
divesting  the  entire  legal  estate  of  the  survivor  in  property  over  which  he 
had  exdnsive  control,  aa  well  aa  exclusive  title,  and  is  appealable  at  any 
atage  of  the  case  in  which  it  is  made:  Barrjf  v.  Brigge,  22  Mich.  201.  But 
where  the  will  of  the  deceased  partner  directs  the  survivor  to  continue  the 
business  for  the  benefit  of  deceased's  heirs  and  himself,  he  is  relieved  from 
the  duty,  ordinarily  incident  to  his  position,  of  paying  the  debts  of  the  firm 
as  speedily  as  possible  from  the  assets  of  the  estate,  and  paying  over  their 
share  to  the  representativee  of  deceased:  TtOoteon  v.  TmoUon,  34  Conn.  386. 

Mat  AanoN  Mortoaqx,  o&  Indobsi  Notb  Payable  to  Fibm.  The  sole 
survivor  of  a  firm  may  assign  a  promissory  note,  payable  to  his  late  firm,  by 
indorsement,  so  as  to  vest  the  l^^al  title  in  the  indorsee  as  effectually  aa  if 
the  note  had  been  made  payable  to  him:  Johnmm  v.  BerVaMmer,  84  HI.  54; 
S.  C,  26  Am.  Bep.  427.  Such  survivor  has  also  an  implied  right  to  continue 
an  accommodation  indorsement  on  notes  in  renewal  of  a  former  note:  Dwndam 
V.  QaJUagher,  4  Pa.  St.  205.  A  surviving  member  of  a  firm  has  power  to 
assign  a  mortgage  made  to  the  firm:  Pinekney  v.  Wallace,  1  Abb.  Pr.  88. 

Mat  Bxeoutb  Coimuiois  albbadt  Bmtbbbd  ihto,  but  Qujdub,  Ca«  Hi 
MASsNiwOHnt    If  gooda  ahq^ped  and  consigned  to  a  firm  doing  a  4 
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ndMion  bnrinaiw,  to  be  sold  onaoooontof  tfaothipper,  axe  reoeived,  but  before 
they  are  sold  oneof  the  partners  dies»  the  anrvivor  may  sell  sQch  goods,  and 
in  sQoh  ease  the  ohdm  of  the  shipper,  on  aoooant  of  such  sale,  is  properly 
against  the  firm,  and  not  against  the  snrviTw  indiyidaally:  OJuU  ▼.  ScaU,  47 
AIa.  104.  So  a  snrriving  partner  may  apply  partnership  fonds  to  release  its 
real  estate  from  incnmbranoes  which  existed  at  the  time  of  the  pnrohase 
thereof  in  the  life-time  of  deceased,  and  also  to  fulfill  bonds  or  contracts  then 
entered  into  by  the  firm  for  the  purchase  of  real  estate:  Shearer  v.  Shearer, 
98  Mass.  107.  But  we  apprehend  that  there  can  be  no  question  of  the  au- 
thority of  the  surviving  member  to  execute  oontracts  entered  into  by  his  firm 
before  its  dissolution  by  death.  It  appears  to  be  one  of  the  ordinary  incidents 
of  the  power  to  wind  up  and  settle  the  affiurs  of  the  partnership.  The  ques- 
tion then  arises,  Oan  a  surviving  partner  enter  into  a  new  contract  by  which 
he  will  bind  the  firm  assets?  Bay,  J.,  in  White  r,  Umon Ins.  Co.,  0  Am.  Dec 
728,  says:  "And  here  I  lay  it  down  as  settled  law,  that  after  the  dissolution 
of  a  copartnership  the  surviving  copartner  has  no  right  to  enter  into  or  make 
any  contract  which  shall  be  binding  on  the  former  copartnership,  or  which 
may  affect  the  funds  or  effects  of  the  copartnership,  or  those  entitled  to  a 
share  of  the  funds  after  the  debts  are  paid."  His  honor  then  proceeds  to  say 
that  the  cases  in  the  books  are  full  and  complete  upon  this  point,  and  cites 
several  in  which  certain  contractual  powers  were  denied  to  the  remaining 
member  of  a  dissolved  partnership.  All  of  his  eases,  however,  relate  to  part- 
nershipe  which  were  dissolved  otherwise  than  by  death,  and  in  which  the 
remaining  member  of  the  firm  was  denied  the  exercise  of  powers  which  we 
have  ahready  seen  were  possessed  by  surviving  partners.  This  question  was 
discussed  learnedly  by  the  court  in  OffuU  v.  ScoU,  47  Ala.  104-120,  where  the 
court  say:  '*  It  is  clear,  therefore,  that  the  reason  of  the  rule  above  stated, 
that  the  several  partners,  after  dissolution,  have  no  authority  to  bind  the 
estates  and  persons  of  the  other  members,  has  no  application  in  the  case  gf  a 
survivor."  The  report  of  the  case  of  SehenJde  r.  Dana,  118  Mass.  236,  shows 
that  the  surviving  partner  entered  into  new  and  extensive  contracts  after  the 
death  of  his  copartner,  but  it  appears  that  he  did  so  with  the  consent  of  the 
administrator  of  deceased. 

In  view  of  the  plenary  powers  attached  to  the  position  of  surviving  part- 
ners, we  apprehend  that  the  rule  laid  down  in  White  v.  Union  Ins.  Co.,  0  Am. 
Dec  782,  that  a  surviving  partner  cannot  enter  into  any  new  contract  by  which 
the  assets  of  the  firm  will  be  bound,  is  too  rigid.  The  indorsement  of  a  note  or 
the  assignment  of  a  mortgage  is  a  contract,  yet  such  powers  are  incident  to 
the  position  of  surviving  partner.  He  has  power  to  pay  and  collect  debts, 
make  compromises  in  a  necessary  case,  etc;  and  it  would  seem  that  the 
proper  execution  of  these  duties  would  sometimes  necessitate  the  entry  into 
oontracts  more  or  less  formal.  We  will  conclude  with  the  pithy  observation 
d  the  court  in  OjfiiU  v.  ScoU,  47  Ala.  120,  where  it  is  said:  **  The  absurdity 
of  the  position  that  a  survivor  cannot  state  an  account  is  obvious;  for  every 
account  must  be  stated  before  it  is  paid,  and  if  the  former  power  is  taken 
away  the  latter  is  gone" 

SuBTiyiNO  Partmkb  is  Trusteb  or  Closino  up  Pabtnxbship  Busurass. 
In  equity,  a  surviving  partner  is  considered  as  a  trustee  for  the  payment  of 
the  partnership  debts;  h«  is  a  trustee  for  all  the  persons  interested  in  the 
partnership,  for  the  creditors  of  the  firm,  for  the  representatives  of  the  de- 
ceased partner  or  his  heirs,  and  for  himself.  The  fiduciary  relation  of  trustee 
and  cesfais  que  tmti  exists  between  him  and  the  representatives  of  the  deceased 
paitoen   Case  v.  Abed,  I  Paige,  393;   Loeschigk  y.   HaifiM,  5  Bobt.  26| 


Digitized  by  VjOOQIC 


Shields  i;.  Fuller.  [WisoonfliD, 

O/Htf  y.  SeoU,  47  Ala.  104;  JVebon  t.  Hofner,  M  OL  487|  Ogdem  ▼.  AMor, 
4  Saadf.  311.  Am  aoooaeqnenoeof  this  trusteeihlp,  th^wiU  be  hdd  in  thdr 
dftalingi  with  the  finn  aasets,  and  the  reprMentetiTes  of  the  daoeMed*  ta  tiial 
nioety  ol  dealing  and  that  Btrietneas  of  aoootmtabiliiy  required  of  and  inddenl 
to  the  position  of  one  ooonpying  a  confidential  relation.  A  enrviTiiig  partner 
eannot  take  the  pipperty  of  the  firm  to  himself  at  an  estimated  valne  without 
the  assent  of  the  representatiTes  of  the  deceased  partner:  Ogden  ▼.  AMor^  4 
Sandf.  811.  He  cannot  be  permitted  to  make  any  gain  or  profit  by  the  use 
of  the  partnership  fands  vad  effects  for  his  own  exclnsiTe  benefit:  Cam  ▼. 
Abed,  1  Paige^  308.  He  cannot  become  a  pnrohaaer  of  the  partnership 
property  at  a  sale  thereof.  By  so  doing  he  wonld  Tiolate  that  infiezible  mle 
of  pablic  policy  which  forbids  those  acting  in  a  fiduciary  capacity  from  bring- 
ing their  own  personal  interest  in  any  way  into  conflict  with  that  which  their 
dutyreqmresthemtodoonbehalf  of  their  ces^aiigiielnMt.*  Ndtomy.Haffmtr^ 
MIIL487. 

Mat  Maimtaxn  Aonoir  aoainbt  Bbtixb  ob  BsFBamrrATiw  of 
Dboiabid  vor  MoiTXT  OK  Pbopbbtt  of  FntM.  If  copartnership  assets 
come  to  the  possession  of  the  administrator  of  a  deceased  partner  and  are 
aotnally  administered  into  his  estate,  the  sondying  partner  may  obtain  reliel 
in  eqnity  against  the  estate  of  snch  deceased  partner  without  aathenticating 
bis  daim  nnder  the  statute  of  administration:  MarlaU  ▼.  SocudUmd^  19  Ark. 
443.  A  sorviving  partner  may  maintain  detinue  against  the  representatiTes 
of  his  deceased  partner  for  books  of  account  and  other  evidences  of  debt  which 
they  haye  in  their  possession;  Murray  y.  Muntford,  6  Cow.  441;  and  he  may 
maintsin  troyer  for  notes  due  the  partnership  which  were  in  the  possession  of 
the  deceased  partner  at  the  time  of  his  death  and  which  passed  into  the  hands 
of  his  administrator:  Stearm  y.  Houghton^  38  Yt.  583;  Kinder  y.  MeCamti, 
68  Am.  Dec  711.  These  cases  maintain  the  principle  upon  which  ShiMa  y. 
/Wfler,  our  principal  case,  was  decided. 

PATMOffT  07  FiBM  DSBT  TO  ADMZinSIBATOB  No  DXFINSI  TO  AoHOV  BT 

SuBTiyiNa  Pabtnbr.  A  sunriying  partner  has  the  sde  right  of  suing  for, 
and  of  receiying  moneys  due  to,  the  firm  of  which  he  was  lately  a  memberi 
eonsequently,  where  a  payment  is  made  by  an  obligor,  upon  a  bond  made  to  a 
firm,  a  member  of  which  has  since  died,  to  the  administrator  of  the  deceased 
partner,  the  payment  is  made  in  his  own  wrong:  i^toe  y.  Bidkards^  I 
Bash.  Eq.  277.  So  a  payment  by  the  garnishee  in  a  foreign  attachment,  d 
one  half  of  a  debt  attached  for  a  partnership  claim,  to  the  executor  of  a 
deoeased  pctrtner,  is  not  sufficient  to  exonerate  such  garnishee,  pro  UuUo^  as 
against  the  suryiying  partner:  WaHaee  y.  FUuhnmonBt  1  DalL  268.  Thii 
point  was  adverted  to  in  Shtdds  y.  I^dUr,  and  the  court  intimated  that  the 
rule  as  herein  laid  down  was  the  correct  one. 

TiTLS  TO  Gbosbs  in  AoTioir  Y18T8  Absolutklt  DC  SuBviyoB.  Upon  the 
death  of  one  member  of  a  firm,  the  title  to  all  the  debts  and  other  choses  in 
action,  with  the  books  and  evidences  of  debt  as  incident  thereto,  become  vested 
exclusively  in  the  survivor,  subject  always  to  his  obligation  to  account  to  the 
representatives  of  Iiis  deceased  partner:  Mwrray  y.  Mwatfurd^  6  Cow.  441; 
Ptneibiey  y.  fTaOace,  1  Abb.  Pr.  82;  i^^ffterte  y.  YToocf,  24  Am.  Dec  236;  Kvub- 
ler  v.  McOanU,  53  Id.  711;  WHaon  y.  Soper,  56  Id.  573,  and  cases  in  notes; 
WUUon  y.  NichoUon,  61  Ind.  241;  Story  on  Part,  sec  346. 

This  possession  of  the  title  to  such  choses  in  action  includes  the  power  to 
assign  and  indorse  the  same  In  a  proper  case:  WilUon  y.  Nkhot$on,  siQiro; 
sea  subdivision  above,  antltlad  **llay  Assign  Mortgaga  or  Indorse  Nola  Pagr* 
■Uatoilrm.'* 
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SumTivmo  PAsxinpfc  Aiomb  mm  Sua  «o  Bbootse  PAasraBsmF  Dnr. 
Upon  the  detth  of  ono  member  of  a  firm  the  oUimt  of  the  firm  raniye  to 
the  mirrivor,  and  all  aotioiia  apon  them  most  be  proeeoated  in  hie  name. 
Hie  adminirtrator  or  pereonal  repreeentativee  of  the  deoeaeed  most  not  be 
Joined  with  him:  DaoU  ▼.  Okmrch^  1  Watts  k  S.  241;  Bernard  r.WUoox,  2 
Johns.  Ctm.  874;  BeUtm  ▼.  lUker,  44  HL  33;  iZby«  t.  Vaoi,  18  Wis.  160; 
Walk^  r.  OaOrtaik,  8  Head,  315;  McOandUm  ▼.  Haddm,  9  B.  Mon.  186. 
in  a  ease  where  the  partners  had  agreed  that  the  beneficial  interest  in  a  note 
shoold  be  in  one  of  them»  and  he  afterwards  dies,  the  sorriTor  mnst  eren 
^sn  "*^«*^^"  the  action  upon  it»  and  in  Iiis  own  name:  Clark  v,  JJtMoe,  28 
Ifeu  660.  Where  the  action  is  bron^t  in  the  name  of  both  the  parfaierB 
where  one  is  dead»  a  judgment  rendered  therein  will  be  rerersed  on  error: 
raiflr  ▼•  VFctibereO,  9  Mich.  464.  A  snrWving  dormant  partner  may  sue  alone 
npon  a  pertnersliip  oontract:  Beach  ▼.  ffofpeard^  10  Ohio»  466.  If  a  sorriT* 
Img  partner  shoold  emmeoosly  join  the  administrator  of  his  deceased  partner 
wtth  him  in  an  action  npon  a  partnership  daim,  the  mi^oinder  shoold  be  ob- 
Jeeted  to  in  the  court  in  which  the  action  was  commenced.  It  is  too  late  to 
tike  the  objeoticn  in  a  soit  bronght  npon  the  judgment  rendered  in  the 
action  in  which  the  misjoinder  occorred:  BeUam  y.  lUker^  44  HL  88.  During 
the  period  cofored  by  the  settlement  of  the  partnership  aflhirs  the  legal 
title  to  an  the  property  of  the  partnership  is  in  the  sorriTor,  and  he  alone 
baa  the  right  or  power  to  sne  for  a  trespass  or  i^joiy  to  the  property  daring 
that  time :  PMer  ▼.  Siekter,  27  Mich.  687. 

AanovB  npov  PASTMSBSBir  Obuoatioii  muit  n  AOAxmn  Subtitob, 
Alovb  UHUE88  Hb  n  LrsoLVBNT.  All  the  property  and  rssponsibflities  of  a 
partnership,  by  the  death  of  one  of  the  partners,  derolTes  upon  the  surviving 
partner,  and  a  suit  upon  any  of  such  obligation^  must  be  brought  against 
Urn  alone.  The  personal  representatives  of  the  deceased  partner  must  not 
be  J<^ned.  The  remedy  at  law  exists  against  the  survivor  alone;  the  only 
rsmedy  idiich  exists  against  the  deceased  repriaeentatives  is  in  equity:  Jimee 
T.  Eardetty,  82  Am.  Dec  180;  Wmetm  v.  NkkoUim.  61  Ind.  241;  Oi^ood  v. 
SftMer^  2  Har.  &  O.  J88;  Stuyiowi  v.  HoeOer,  I  Am.  Dec  682.  The  per. 
sooal  r^reeentatives  of  a  deceased  partner  cannot  be  joined  as  a  party  de- 
fendant with  the  surviving  partner  to  an  action  for  a  pctrtnership  debt  where 
the  complaint  does  not  show  the  plaintiff's  inability  to  procure  satisfaction 
from  the  survivor.  This  inability  to  procure  satisfaction  from  the  surviving 
partner  is  essential  to  the  maintenance  of  an  action,  either  at  law  or  in  equity, 
against  the  repreeentatives  of  the  deceased  partner:  Voorkiee  v,  ChUda,  17 
K.  Y.  864;  Voarkiee  v.  BaaeUr,  I  Abb.  Pr.  43;  TVocy  v.  S^i^dam,  80  Barb. 

iia 

SuMvivino  Pjjohxb  mat  Uhiti  Pbbsomal  (Uusb  of  AonoH  with  Ao- 
nov  XTfos  FAxmasair  Clahi.  A  surviving  partner  who  brings  an  action 
upon  a  partnership  claim  may  include  a  count  for  a  debt  due  to  him  in  his  in- 
dividual capacity,  as  both  causes  of  action  are  in  him:  Slipper  v.  StidsUme,  6 
T.  B.  488;  JWndt  v.  Andrade,  6  Id.  682;  CMding  v.  Vaughan,  2  Ch.  436; 
BiekardeT.  Heaiker,  I  Bam.  &  Aid.  29;  SmUh  y.  Barrow.  2T.  R.  476;Z)o9ia 
V.  Ohmrch^  I  Watts  k  S.  210;  Adame  v.  HaeheU,  69  Am.  Dec  876.  He  may 
also  join  bk  one  action  counts  for  sums  due  him  as  surviving  partner  of  two 
dilbrsnt  firms  and  a  count  for  money  due  to  him  individually:  Adams  v. 
Haehtttf  iuprtL 

Bran  TO  80  ow  FlmrATB  Clahi  aoaihst  Dbicahd  vpoh  PAsrinuu 
mofp  AMD  VzoB  VnaA.— A  debt  due  from  the  plaintiff  as  surviving  partner 
to  tha  defsndant  may  1m  set  off  against  a  debt  due  from  the  defendant  to  the 
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plaintiff  in  hha  own  right:  I^renek  ▼.  Andrade^  6  T.  R.  682.  And  a  debt  dM 
A  defendant  aa  a  soiriving  partner  may  be  set-off  againat  a  demand  on  liimia 
his  own  right:  Slipper  v.  StkUUme^  5  Id.  403.  Bat  a  surviving  partner  can- 
not  ^  set  off  a  p^vate  debt  due  him  by  liis  deceased  copartner  against  his 
share  of  assets  collected  since  the  dissolntion  of  the  copartnership,  as  the 
effect  of  such  set-off  would  be  to  give  him  a  preference  among  creditors  of 
eqnal  degree:  MqffaU  v.  ThoiMon^  57  Am.  Dec  737.  The  same  principle  is 
maintained  in  Macky.  Woodrt^^  8  Cent.  L.  J.  129. 

BiaHTs  oy  Heibs  of  Diobasbd,  ir  Subvivob  Oommnni  Bubuimb,  Mak- 
ing Gain  o&  Loss. — ^Where  one  of  several  partners  dies,  if  the  sorviving 
partner  continues  the  trade  or  bnsiness  it  is  at  his  own  risk,  and  he  will  be 
liable,  at  the  option  of  the  representatives  of  the  deceased  partner,  to  ao* 
coont  for  the  profits  made  thereby,  or  to  be  charged  with  interest  on  the  de- 
ceased partner's  share  of  the  snrplas,  besides  bearing  all  the  losses.  If  the 
personal  representatives  elect  to  take  profits  or  interest,  they  most  take  tba 
one  selected  for  the  entire  period  daring  which  the  survivor  continned  the 
business;  they  cannot  take  profits  for  one  period  and  interest  for  another: 
Ooodbwm  v.  8tevat9, 1  Md.  Ch.  420;  S.  0.,  5  Qill,  1;  Millard  v.  BammUU, 
Harr.  (Mich.)  373;  ForretUr  v.  Oliver^  1  Bradw.  App.  260;  BrowH*§  Appeal, 
89  Pa.  St  139;  Wa$hbum  v.  Goodman,  17  Pick.  619;  Shidmare  v.  CoOier,  8 
Hun,  60;  Bendek  v.  Umig,  42  BL  342;  Story  on  Part,  sea  843;  lindley  on 
Part,  4th  ed.,  977;  Bemie  v.  Vandever,  16  Aik.  616. 

SuBYiviNo  Pabtnxb's  Powsbs  ovxb  and  Rights  as  to  Pabtnkbship 
BxAL  Estate. — ^Where  a  partnership  is  dissolved  by  the  death  of  one  of  its 
members,  we  have  seen  that  the  legal  title  to  all  the  personal  property  and 
choses  in  action  belonging  to  the  firm  became  vested  exclusively  in  the  snr- 
▼ivor,  for  the  purpose  of  paying  the  debts  of  the  firm,  and  distribukng  the 
zesidae,  if  any,  among  the  parties  entitled.  But  the  case  is  different  with 
real  property,  as  with  regard  to  it  the  legal  tiUe  to  the  share  of  the  deceased 
partner  descends  to  his  heirs  at  law.  In  a  court  of  equity,  however,  real 
property  acquired  with  partnership  funds  for  partnership  purposes  is  regarded 
as  personal  estate,  so  far  as  the  payment  of  partnership  debts,  including  sums 
due  to  the  surviving  pctrtner  for  advances  made  to  the  firm,  and  the  adjust- 
ment of  partnership  rights,  are  concerned ;  and  it  is  immaterial  in  whose  name 
the  legal  title  to  the  propcnrty  stands,  whether  in  the  individual  name  of  (me 
partner  or  in  the  joint  names  of  both— it  is  first  subject  to  the  payment  of 
partnership  debts,  and  then  to  be  distributed  between  the  survivor  and  the 
representatives  of  deceased  according  to  their  respective  rights.  The  legal 
title  to  partnership  realty  being  vested  in  the  partners  as  tenants  in  common 
in  trust  for  the  creditors  and  members  of  the  firm,  upon  the  death  of  one  of 
the  members  the  title  so  vested  in  him  descends  to  his  heirs  or  devisees,  sub- 
ject to  the  same  trust  The  surviving  partner  has  the  right  to  control  and 
manage  this  real  estate  £or  the  purpose  of  satisfying  the  trusts  which  rest 
npon  it;  and  he  may  to  this  end  rent  it,  receive  the  rents,  sell  it  and  receive 
the  purchase  money,  and  convey  to  the  purchaser,  not  only  the  legal  and 
equitable  title  in  himself,  but  the  equitable  title  which  he  holds  as  such  sui^ 
viving  partner,  and  if  a  sale  which  he  may  make  is  bona  fide,  the  court  will 
compel  the  parties  holding  the  legal  title  under  the  deceased  partner  to  con- 
vey such  legal  title  to  the  holder  of  the  equitable  title,  and  thereby  make  the 
title  complete:  KUine  v.  Shanks;  3  Cent  L.  J.  799;  CMU  v.  7*of9i/tiiMm,  60 
Ind.  660;  Andrews  v.  Brown,  66  Am.  Dec  262,  and  note;  Oray  v.  Palmer,  9 
OaL  616;  Qoodimm  v.  SUvens,  6  Gill,  2;  HoOand  v.  FnUer.  13  Ind.  196| 
Lonftol  y.  Nomne^  6  Fla.  360;  By^fiim  y.  BMfiun,  49  Me.  108;  Plerm  y. 
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Trigg9,  10  Leigh,  407;  Lwllow  ▼.  Cooper,  4  Ohio  St.  1;  Dujmif  ▼.  XeoMM- 
worth,  17  Gai;  262;  Fnpler  v.  Bailey,  14  Wis.  129;  Dyery.  Clarhi  39  Am.  Deo. 
607;  Bwnuide  ▼.  Merrick,  4  Met.  537;  Sigoumey  v,  JHwm,  7  Conn.  11; 
^ncAon  ▼.  Summer,  47  Am.  Deo.  305;  Teaiman  v.  Woods,  27  U.  452;  Huttom 
▼.  i\ret{,  41  Ind.  504;  CoUman  ▼.  Steams  M/g,  Co.,  38  Mich.  41;  Delmoniec 
V.  OuiUaume,  2  Sandf.  Ch.  366;  LUUe  y.  Snedeeor,  52  Ala.  167;  HeioiM  ▼. 
Bamkm,  41  Iowa,  35;  Dreiory  t.  Montgomery,  28  Ark.  256;  Whitney  ▼.  (7o^ 
eoH  53  Miss.  689;  YFUfet  v.  Proton,  65  Ma  138;  Rossum  ▼.  Sinker,  12  Cent 
L.J.202. 

Can  Subyiyino  Pabtnib  Sell  Real  Estate  when  not  Negbssabt  tob 
Patmxnt  of  De9T8?  All  the  Tennessee  cases  unite  in  holding  that  a  sur* 
▼iving  partner  may,  in  the  absence  of  frand  or  collusion,  sell  real  estate  be- 
longing  to  the  partnership,  whether  such  sale  is  necessary  for  the  payment  of 
debts  or  not,  and  they  fortify  their  decisions  by  almost  unanswerable  argu- 
ments:  McAUsUr  V.  Montgomery,  3  Hayw.  (Tenn.)  94;  Banercift  v.  Snodgrass^ 
1  Coldw.  432;  Solomon  v.  Fitzgerald,  7  Heisk.  552;  Chifey  v.  NortheuU,  5  Id. 
746.  But  the  court,  in  Shearer  v.  Shearer,  98  Mass.  107,  say  that  in  settling 
the  afiEairs  of  a  partnership  dissolved  by  death,  its  real  estate  is  to  be  oon- 
▼erted  into  personalty  only  when  and  so  far  as  necessary  to  pay  claims  against 
the  partnership  which  are  in  the  nature  of  debts;  and  in  Mausk  v.  Mauek,  54 
HI.  281,  it  is  held  that  a  court  of  equity  has  power  to  vest  in  a  surviving 
partner  the  discretion  to  dispose  of  partnership  real  estate  at  public  or  private 
tale,  but  that  such  power  should  be  exercised  by  the  court  with  great  caution, 
and  only  under  circumstances  which  preclude  the  probability  that  fraud  or 
wrong  could  be  perpetrated:  See  Freeman  on  Cotenancy  and  Furtition,  sees. 
118,  119. 

Lien  or  Sctbyivob  upon  Pabtnebehip  Real  Estate  is  Supebiob  to 
Dboeased's  Widow's  Right  of  Doweb.  The  lien  of  a  surviving  partner 
for  the  payment  of  partnership  debts,  upon  real  estate  purchased  wiUi  part- 
nership funds,  or  for  the  uses  of  the  partnership,  is  superior  to  the  widow's 
right  of  dower  therein.  Until  the  pvtnership  debts  are  paid,  a  widow  has 
iiu  right  of  dower  in  lands  in  which  her  husband  in  his  life-time  held  a  part- 
nership interest:  Dyer  v.  Clark,  39  Am.  Dec  697;  Bumside  v.  Merrick,  4 
Met.  537;  Loubat  v.  Nourse,  5  Fla.  351;  Drewry  v.  Montgomery,  28  Ark.  256. 
This  is  so  even  under  a  statute  which  provides  that  "  the  widow  shall  have 
dower  of  the  real  estate  of  her  husband,  and  *  *  *  although  the  same 
may  have  been  held  by  him  as  joint  tenant,  or  tenant  in  common,  or  coparb 
ner:"  WiUet  v.  Brown,  65  Mo.  138.    . 

AiiE  Pboceeds  of  Sale  of  Partnebship  Real  Estate  to  be  Distrib- 
uted AS  Realty  ob  Pebsonaltt  ?  In  Foster's  Appeal,  74  Pa.  St.  391,  the 
court  decides  that  money  derived  from  the  sale  of  partnership  real  estate  by 
a  surviving  partner  is  to  be  distributed  as  real  estate;  that  it  would  go  to  the 
heirs  of  deceased,  and  not  to  his  personal  representatives.  This  ia  the  settled 
law  of  Tennessee,  where  the  question  has  been  several  times  adjudicated: 
Teatman  v.  Woods,  27  Am.  Dec.  453,  and  note;  Oriffry  v.  Northcutt,  5  Ueisk. 
746.  The  New  York  court  intimates  that  such  is  the  proper  rule:  Buehan  v. 
Sumner,  47  Am.  Dec  305.  But  in  Sliearer  v.  Shearer,  98  Mass.  107-112,  the 
court  decide  that  where  real  estate  is  sold  for  the  payment  of  the  debts  of 
the  firm,  the  proceeds  of  such  sale  "  undoubtedly  become  personalty,  and  are 
to  be  distributed  as  such  when  paid  over  to  the  party  entitled." 

Compensation  to  Subvivino  Pabtneb. — A  surviving  partner  is  entitled 
to  no  compensation  for  services  rendered  by  him  in  winding  up  the  afiSurs  of 
tha  partnarthip,  where  the  same  has  been  disK>lved  by  the  death  of  one  ol 
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it!  nMmlMnx  BeaUp  t.  Wroff,  57  Am.  Doo.  077|  Brwm  ▼.  McFMand^  41 
PiL  Si.  183;  Opger^s  Appeal,  62  Id.  73;  MfunkU  Appvd,  60  Id.  80;  ifrvio»'« 
^19)ea2»  80  Id.  130;  SchenUe  t.  Dojmi*  118  Maat.  237;  TUhtmm  v.  TUtdtom^ 
84  Ckmn.  835;  OH^  ▼.  CUurk,  28  Oal.  427;  Ame$  r.  IhwUiig,  I  Bradl 
321;  Berry  t.  Jbfief,  11  Heiak.  206;  8.  C,  27  Am.  Bep.  742;  Waakbmm  v. 
OoodmoH,  17  Pick.  510;  Heath  y.  YTatert,  40  Mioh.  457.  Nor  wiU  lie  be 
allowed  any  oompeiiaation,  in  tlie  abaenoe  of  a  atipalation  to  the  oootnuy, 
where  he  baa  been,  at  hia  own  reqaett»  appointed  aa  receiTer  to  wind  np  the 
firmbaaineaa:BefyyY.  Jbfief»llHeiak.206;8.C.,27Am.Eep.742.  Korwill 
he  be  allowed  oompeniation  where  he  waa  employed  by  the  exeontor  of  the 
deoeased  to  wind  np  the  partnership  bniineas  as,  in  the  the  abaenoe  of  a 
provision  to  that  effect  in  the  testator's  will,  the  exeontor  had  no  power  to 
engage  hia  aenrioes:  Brwm  t.  McFaarUmd,  41  Pa.  St.  120.  But  where  the 
anrvivor  expends  his  time  and  labor  in  the  care  and  management  of  the  part- 
nerahip  property,  by  which  ita  valne  is  greatly  enhanced,  he  ahoold  reodve 
compensation  for  the  aame,  to  be  deducted  oot  of  the  profita  realiaed  from 
the  increaaed  valne  of  the  property:  Chigge  ▼.  Olark,  23  OaL  427;  ScheMe 
▼.  Dana,  118  Mass.  237. 

AaaiOincBMT  bt  Subyitob  vor  Bmnr  of  CaxDimu.— Upon  the  dia- 
aolntion  of  a  partnerahip  by  the  death  of  one  of  the  partnera,  the  anrviving 
partner  can  make  a  Talid  assignment  of  the  partnership  effects  for  the  bene- 
fit of  the  creditors  of  the  firm:  WhUev.  UnUmlne.  Co.,8  Am.  Dea  726;  SaUe 
hury  T.  EUieony  7  CoL  167;  S.  Cf.,  40  Am.  Rep.  347.  In  New  York,  previooa 
to  the  adoption  of  the  reviaed  atatntes,  a  attryiving  copartner  might,  vdth 
the  assent  of  the  legal  representativea  of  the  deoeased  partner,  make  a  valid 
assignment  of  the  copartnership  effecta  to  a.  trostee,  for  the  payment  of  the 
debts  of  the  firm,  giving  therein  a  preference  in  payment  to  some  of  the 
creditors  over  others:  MiUe  v.  ArgiU,  6  Paige,  577;  ffviehhutm  v.  Smith,  7 
Id.  26.  Bnt,  say  the  conrt  in  the  latter  case,  it  seems  that  snch  cannot  be 
doDC  since  the  passage  of  snch  statates.  However,  in  a  much  later  New  York 
caae  such  an  assignment  wai  held  valid:  Louchigk  v.  Hatfield,  51  N.  T.  660. 
In  Tennessee  a  surviving  partner  cannot  make  an  assignment  with  preferences: 
Bancroft  v.  Snodgraes,  1  Coldw.  430.  Bat  he  may  in  Kentucky:  Wilaon  v. 
Soper,  56  Am.  Dec  573. 

LiBN  OF  ScTKYiviNO  Pabtrkb  UPON  Partkxbship  A88RS.— Upon  the 
diaaolntion  of  a  pctrtnership  by  the  death,  of  one  of  the  partners,  the  snrvivor 
h9§  an  eqnitable  lien  upon  all  the  assets  to  indemnify  him  against  the  debts 
of  the  firm,  and  for  securing  the  balance  which  may  be  due  him  from  the 
deceased  partner  on  settlement  of  the  partnership  accounta  between  them: 
Pearson  v.  Keedp,  43  Am.  Dec.  160;  WUaan  v.  Soper,  56  Id.  073;  Talbot  v. 
Pierce,  14  B.  Mon.  108;  Shearer  v.  Shearer,  08  Mass.  107;  Oray  v.  Palmer,  0 
CaL  616;  Dyer  v.  Clark,  30  Am.  Dec.  607.  All  the  cases  rec(>gnize  this 
principle.  Bnt  this  lien  which  he  has  for  the  payment  of  debts  due  him  re- 
lates to  debts  due  him  from  the  firm,  and  does  not  extend  to  mere  private 
debta  due  him  from  his  deceased  partner:  McffaU  v.  Thomeon,  57  Id.  737; 
Mack  V.  Woodruff,  8  Cent.  L.  J.  120. 

QOOD-WILL    OF    BuaiNflSS    IN    C«ASX    OF    DiaBOLUTION  OF  PABTNIBSHIP  BT 

Death. — ^There  is  a  dearth  of  decisions  upon  the  proper  disposition  to  be 
made  of  this  rather  intangible  piece  of  property  in  the  event  of  a  copartner's 
death,  and  thoae  cases  which  do  exist  tend  very  little  to  clear  up  tMs  vexed 
question,  A  short  extract  from  Mr.  Lindley'a  valuable  work  will  present 
their  tenor  very  clearly.  He  says:  "In  the  event  of  the  dissolution  by 
daathy  it  has  been  said  that  the  good-will,  survives,  and  there  is  a  dear  da* 
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toihbdbot:  ifcMiiMiidT.  i)oivIa«,5yM.580.  BbI  ttb  It  ao*  is 
I  with  iDod«ii  MithoritiM;  thej  we  wholly  oppottd  to  the  notioo 
th«*  tho  inlno  of  the  good-will,  as  nioh,  beloi^  to  the  ■orriTor:  ITeiUer- 
hmm  r.  WmUeHmrM^  22  Beor.  104;  8mM  r.  3oenU,  27  Id.  446;  Mettenk  r. 
Keem,  Id.  236;  8.  a,  28  Id.  468;  GOUU  t.  Bead,  9  Mod.  469.  It  nndoiiht- 
edlj  may  happoi  that  tho  sundTor  may  obtain  the  benefit  of  the  good-will 
without  paying  for  it;  f6r  he  ia  at  liberty  (nnleia  xeatrained  by  agreement)  to 
oarty  on  bnrineei  on  hit  own  aoooontt  Ibirr  t.  Pearee,  8  Midd.  74;  JkufU  t. 
Hodg9Mi,  26  Bear.  177;  and  poaeibly  in  the  name  of  the  late  firm:  iTedfar 
T.  Web&i$r,  8  Swanat.  490;  LewU  t.  Langdan,  7  Sim.  421;  Bobtrtmmw.  Lmi- 
dimffiam,  28  BeaT.  686;  Bania  ▼.  Gibwm,  84  Id.  666.  Under  4heio  oinmm- 
itM>oea»  it  on  the  death  of  a  partner,  the  good-win  ia  pnt  up  for  tale,  it  wiU 
pfodnoe  nothing,  if  it  ia  known  that  the  enrriying  partner  will  enroiae  hit 
fil^ti.  He  will  therefore  aoqnire  all  the  benefit  of  the  good-will,  bat  he 
doon  not  aoqnire  it  by  ■orriTorahip  aa  aomething  belonging  to  him  ex* 
ofamtrely,  and  with  which  the  ezeontora  of  the  deceaaed  partner  have  no 
oonoorn,  for  if  he  did  he  might  aell  the  good-win  for  hia  own  benefit^  and 
this  he  oannot  do:  Smith  t.  BvereU,  27  Id.  446;  MOtenk  t.  JTesn,  Id.  286; 
&  a,  28  Id.  468;  Wedderhmm  ▼.  Wtdd^r^wm,  22  Id.  104;  eoii*ti:  iWr  t. 
Peoree,  8  Madd.  74;  Eamtmmd  r.  DomgUu,  6  Vea.  689.  T^hen,  therefora^ 
it  2a  aaid  that  on  the  death  of  one  partner  the  good-wiU  of  the  firm  aorrirea 
to  the  other,  what  ia  meant  ia  that  the  sorvivor  ia  entitled  to  aU  the  ad* 
▼aatagea  incidental  to  his  former  connection  with  the  fimi,  and  that  he  ia 
nnder  no  oUigation,  in  order  to  render  theae  advantagea  salable,  to  retire 
from  bosiness  himself:  Jbrr  v.  Peoroe,  DcntU  t.  Hcdf^on,  and  Metknk  t. 
JToen,  mpra:"  lindl^  on  Part,  4th  ed.,  861.  Mr.  Parscns,  while  disonss- 
faig  this  question,  says:  "There  is  bnt  little  aSjodioation  on  this  snbjeot^ 
bat  that  little  leada  to  the  condnsion  that  the  good-wiU  goee  to  the  snr- 
▼iTors,  without  payment  or  allowance  on  their  part:"  Ftosons  on  Flart  444. 
His  obaervationa  are  baaed  npon  a  citation  of  the  same  cases  reviewed  by 
Mr.  lindley.  In  Jbm  v.  BaOeB,  7  Abb.  Fr.  202,  the  oonrt  hold  that  a  aor- 
Tiding  partner  is  not  entitled,  without  the  consent  of  the  representativea  of 
tho  deceased  partner,  to  nse  the  firm  name  in  oontinning  the  bnainesa.  It 
aeoma  that  a  firm  name,  tdiioh  the  firm  baa  rendered  valuable,  ii,  like  other 
ansets  of  the  partnerahip,  the  common  property  of  the  survivor  and  tho  de- 
ceased's representativea.  See  also  Bowman  t.  Fhyd,  8  Allen,  76.  In  i^oai- 
~  WMUbergy.  MiickeOt  29  Ohio  St  22,  the  court  say  that  in  making  an  appraiae* 
ment  nnder  an  act  regulating  the  duties  of  surviving  partners,  the  good-wiU 
of  the  partnership,  though  not  a  distinct  item  of  aasets,  should  be  considered 
aa  an  element  of  value  in  the  appsaiaement  of  the  tangible  property,  and 
that  where  the  survivor  appropriatea  to  himself  the  good-wiU  of  a  partner- 
ahip without  having  included  it  in  hii  appraieement,  he  may  be  oompeUed  te 
•ooonnt  for  its  value  to  the  estate  of  his  deceased  partner 


ToTJNO  V.  Wbight. 

[4  WteooMinr.  144.] 
AT  TlMB  POWSB   OF   AtSORMMI    WAS   OlTKir   OXB  TO  SbLL  BsAL 

Bratb  Hb  Oavs  TO  Pbbsoh  executing  such  power  an  agreement  that 
he  wonld  naa  the  power  of  attorney  aubject  to  such  writtsn  instmctions 
aa  tho  maker  mi^^t  give  him,  this  agreement  cannot  ailiMt  the  opeiatios 
el  tho  poww  aa  to  third  persons  without  notice. 
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PSRSoir  AcnNO  undir  Power  of  Attouitet  Ezboutis  Aobebmsnt  vob 
Sals  of  Land  in  duplicate,  delivers  one  oopy  to  the  propoeed  pordiMer, 
and  retains  the  other.  His  power  is  afterwards  revoked,  and  he  then, 
without  fraadnlent  intent,  and  without  the  knowledge  of  the  gnntfie  ol 
such  revocation,  procures  the  copy  retained  by  himself  to  be  attested  by 
witnesses,  acknowledges  it,  and  has  it  recorded:  hdd,  that  this  did  not 
constitute  an  alteration  of  the  instrument,  or  a  defense  to  an  action  for 
the  specific  performance  of  the  agreement. 

Vaot  chat  Land  Contraotxd  to  n  Sold  fob  Fair  Paigb  has  Sincb  Bm* 
OOMS  MoBB  Valuable  is  not  such  a  circumstance  of  hardship  as  would 
prevent  a  decree  for  the  specific  performance  of  the  oootract. 

BzZiL  for  specifio  perf onnanoe.  The  lower  court  dismissed  the 
faOl  with  costs,  and  complaixiant  took  this  appeal.  The  opinion 
states  the  &ots. 

Peier  Yaies,  and  Mnch  and  Ly/nde^  for  the  appellant. 

Brcvme  and  Ogden,  for'the  appellee. 

By  CJourt,  WHiroN,  0.  J.  The  bill  of  complaint  in  this  case 
sets  ont  an  agreement  made  by  the  defendant  by  his  attorney, 
George  E.  H.  Day,  by  which  agreement  the  defendant  engagSid 
to  sell  to  the  complainant  the  land  described  in  the  bill  for  tba 
sum  of  one  hundred  and  twenty-five  dollars  per  acre,  a  part  o/ 
which  was  to  be  paid  at  the  time  when  the  conveyance  was 
executed,  and  the  residue  at  different  times  afterwards,  the  said 
residue  being  secured  by  a  mortgage  on  the  property.  The  bill 
alleges  a  refusal  on  the  part  of  the  defendant  to  fulfill  the  con- 
tract, although  the  complainant  tendered  to  the  agent  that  part 
of  the  purchase  money  which  was  to  be  paid  down,  and  offered 
to  execute  the  mortgage  to  secure  the  remainder,  in  accordance 
with  the  contract.  The  bill  prays  for  a  specific  performance  of 
the  contract. 

The  defense  set  up  in  the  answer  is,  that  although  Day  was 
the  agent  and  attorney  of  the  defendant,  and  authorized  to  sell 
the  land,  yet  at  the  time  he  executed  to  said  Day  the  power  of 
attorney  which  authorized  him  to  sell,  the  defendant  took  from 
him  a  receipt  in  writing,  declaring  that  the  power  of  attorney 
should  be  used,  subject  to  such  written  instructions  as  should 
from  time  to  time  be  given  by  the  defendant  to  Day.  That  in 
the  month  of  January,  1853,  the  defendant  received  a  letter  from 
Day,  in  which  Day  advised  him  that  he  had  sold  fifty-eight 
acres  of  land  for  one  hundred  and  twenty-five  dollars  per  acre, 
and  two  deeds  for  the  defendant  and  his  wife  to  execute,  one  of 
which  conveyed  to  the  complainant  ten  acres,  in  common  with 
forty-eight  acres  conveyed  to  Ohristian  Ihmsen,  and  the  oibef 
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oonveyed  f oriy-eiglit  aoreSy  in  common  with  ten  acres  conyejed 
to  the  complaimmt. 

The  answer  states  that  the  defendant  is  informed  and  believes 
that  at  the  time  of  the  pretended  sale  there  were  no  other 
writings  made  than  the  said  deeds,  and  that  there  was  no  obliga- 
tion on  the  part  of  either  the  complainant  or  Ihmsen  to  pay  any 
part  of  the  consideration  money.  The  answer  denies  that  the 
defendant  ever  authorized  Day  to  sell  the  land  for  the  sum  of 
one  hundred  and  twenty-five  dollars  per  acre;  and  that  it  was, 
ftt  the  time  when  the  pretended  sale  was  made,  worth  much 
more  than  that  sum  per  acre. 

The  answer  states  further,  that  on  or  about  the  twelfth  day 
of  February,  ▲.  d.  1863,  the  defendant  executed  a  formal  revoca- 
tion of  the  power  of  attorney  given  to  Day,  and  at  or  about  the 
same  time  wrote  to  Day,  telUng  him  to  consider  the  said  power 
of  attorney  revoked  and  canceled.  The  answer  further  states, 
on  information  and  belief,  that  at  this  time  no  note  ar  memoran- 
dum in  writing  of  said  pretended  contract  had  been  made  and 
subscribed  either  by  Day,  the  attorney  for  the  defendant,  or  by 
the  complainant  Young,  or  the  said  Ihmsen,  as  by  the  statutes 
of  the  state  relating  to  fraudulent  conveyances  and  contracts  of 
lands  there  should  have  been,  in  o^er  to  constitute  a  valid  con* 
tract  for  the  sale  of  said  land. 

The  answer  furUier  states,  on  information  and  belief,  that  after 
the  defendant  had  declined  to  ratify  the  contract  made  by  Day, 
as  his  attorney,  and  the  complainant.  Day  and  the  complainant 
arranged  the  contract  for  the  sale  of  the  land  set  forth  in  tha 
bill,  which  was  recorded  in  the  office  of  the  register  of  deeds 
lor  Milwaukee  counly.  There  are  some  other  matters  stated  in 
the  answer,  but  we  do  not  deem  it  material  to  notice  them. 

It  is  apparent  that  the  principal  question  to  be  decided  is 
whether  the  contract  for  the  sale  of  the  land  was  made  by  Day,, 
in  a  legal  form,  so  as  to  bind  his  principal,  before  his  power  to 
sell  was  revoked? 

The  testimony  of  Day  to  that  fact  is  full  and  complete,  and 
if  it  is  entitied  to  credit,  is  conclusive;  he  swears  positively  to 
the  fact,  and  we  see  nothing  in  the  testimony  introduced  on  the 
part  of  the  defendant,  or  in  the  circumstances  of  the  case,  which 
ought  to  destroy  his  credit  as  a  witness. 

The  testimony  of  Sidney  Beaton,  the  witness  introduced  on 
the  part  of  the  defendant,  does  not  show  that  the  contract  for 
the  sale  of  the  land  was  executed  after  the  revocation  of  the 
power  of  attorney  to  Day.    The  witness  testifies  that  he  is  unable 

Am.  Dao.  Vol.  LZV— M 


Digitized  by  VjOOQIC 


M6  Young  v.  Wriqht.  [Wiaoondii, 

to  state  the  pxeoise  day,  bat  that  it  must  have  been  after  the 
twentieth  of  February,  1863;  he  thinks  between  that  day  and  the 
first  day  of  March;  that  it  might  ha^e  been  later;  that  he  is  not 
oertain  abont  the  time.  We  do  not  think  that  we  ehonld  be 
wairanted  by  the  testimony  of  this  witness  to  condode  that  the 
execution  of  the  contract  was  subsequent  to  the  revocation  of 
the  power  of  attorney,  and  thus  entirely  discredit  Day's  testi- 
mony. 

The  situation  of  the  latter  witness,  and  the  part  which  he  took 
in  the  transaction  to  which  he  testifies,  entitle  his  testimony  to 
greater  weight  in  respect  to  the  time  when  the  execution  of  the 
contract  took  place  than  the  position  of  the  former,  who  took  no 
part  in  the  transaction,  and  who  was  called  upon  merely  to  put 
his  name  to  the  contract  as  an  attesting  witness. 

From  these  reasons  we  are  of  opinion  that  the  proof  is  sofil- 
cient  to  show  that  the  contract  for  the  sale  of  the  land  was  exe- 
cuted by  Day  while  he  was  authorized  to  sell  it,  as  the  agent  of 
the  defendant. 

The  counsel  for  the  defendant  insist  that  the  receipt  whioh 
Day  gaye  to  his  principal  when  hereoeiTed  the  power  of  attomey 
to  sell  the  land,  and  which  is  set  forth  in  the  defendant's  answer, 
so  limited  Day's  power  to  sell  under  the  authorily  given  him  as 
to  make  any  soles  ineffectual  to  bind  the  defendant,  unless  th^ 
were  in  conformily  to  the  written  instructions  whidi  Day  received 
from  the  defendant. 

We  do  not  think  this  a  correct  view  of  the  matter.  This  was 
an  agreement  between  Day  and  his  principal,  and  does  not  seem 
to  have  been  intended  to  limit  his  power  to  sell  the  land  as  it 
was  given  in  the  power  of  attorney.  By  it.  Day  agreed  that  he 
would  use  the  power  of  attorney,  subject  to  such  written  instruc- 
tions as  the  defendant  might  give  him,  but  we  do  not  think  that 
it  can  affect  third  persons. 

The  authority  granted  to  Day  to  sell  the  land  was  ample,  and 
an  agreement  between  him  and  his  principal,  as  to  the  manner 
in  which  this  power  should  be  exercised,  could  not  affect  the 
power  itself.  The  authorities  cited  by  the  defendant  upon  this 
branch  of  the  case  are  therefore  inapplicable. 

Another  matter  urged  to  show  that  the  contract  should  not  be 
enforced  is  that  it  has  been  fraudulently  altered  by  Day,  the  agent, 
2dnce  the  revocation  of  his  power  of  attorney,  and  that  the  al- 
teration was  made  with  the  knowledge  and  consent  of  the  oom- 
plainant.  The  alteration  consists,  as  the  defendant  oontends. 
In  procuring  witnesses  to  sign  the  contract,  and  in  admowledg' 
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ment  of  the  same  before  an  officer,  so  as  to  entitle  it  to  be  re- 
corded. It  appears  from  the  testimony  that  the  contract  was 
acknowledged  by  Day  as  the  attorney  of  the  defendant,  on  the 
elerenth  day  of  Apri!,  1858,  after  tiie  power  of  attorney  was 
revoked.  In  regard  to  the  time  of  this  attestation  by  the  wit- 
nesses, the  testimony  is  conflicting.  The  witness  Seaton  testi- 
fies that  it  was  before  (he  acknowledgment;  indeed,  it  appears 
from  his  testimony  that  he  attested  it  at  the  time  it  was  executed 
by  Day.  Day,  on  the  contrary,  testifies  that  it  was  attested  by 
the  witnesses  at  the  time  it  was  acknowledged. 

Assuming  it  to  be  proved  by  the  testimony  that  the  attesta- 
.  iion  1^  the  witnesses  and  the  acknowledgment  by  Day  were 
after  the  power  of  attorney  was  revoked,  it  remains  to  be  seen 
what  effect  these  transactions  had  upon  the  contract. 

The  cases  cited  by  the  counsel  for  the  defendant  to  this  point, 
Henning  v.  Werkheiaer,  8  Pa.  St.  518;  Adams  v.  I¥ye,  8  Met.  108; 
Ihrd  V.  Ibrd,  17  Pick.  418,  do  not  all  support  the  position  as- 
sumed by  him.  The  cases  of  Fbrd  v.  Ibrd  and  Adams  v.  Ikye^ 
supra^  go  no  further  than  to  hold  that  if  the  obligee  of  an  unat- 
tested bond  shall,  after  its  delivery,  without  the  knowledge  and 
oonsent  of  the  obligor,  fraudulently,  and  with  a  view  to  gain  some 
improper  advantage,  procure  a  person  who  was  not  present  at 
the  execution  of  the  bond  to  sign  his  name  thereto  as  an  attest- 
ing witness,  such  act  will  avoid  the  bond  and  discharge  the 
obligor.  But  if  the  act  be  done  without  any  fraudulent  pur- 
pose, the  bond  will  not  be  avoided  by  such  an  alteration. 

It  appears  by  the  testimony  of  Day  that  when  the  bargain  for 
Uie  sale  of  the  land  was  made,  two  written  contracts  were  drawn 
up  and  executed,  one  by  Day  as  the  attorney  of  the  defendant, 
and  by  the  complainant,  and  one  by  Day  alone;  and  that  the 
former  one  was  delivered  to  the  complainant. 

It  further  appears  that  this  contract  thus  delivered  to  the 
complainant  has  not  been  altered,  but  that  the  one  which  Day 
retained  has  been  acknowledged  by  him  and  attested  by  wit- 
neasea.  The  testimony  does  not  show  that  this  attestation  and 
acknowledgment  were  made  with  the  consent  or  by  the  procure- 
ment of  the  complainant.  Day  testifies  that  after  the  defendant 
had  declined  to  execute  the  deeds  of  the  land  the  complainant 
aaiked  him  what  he  should  do  to  hold  the  defendant  to  the  con* 
tract  if  he  refused  to  execute  the  deeds;  that  the  witness  told 
him  it  might  be  proper  for  witness  to  acknowledge  the  execu- 
tioii  of  the  contract  before  a  competent  officer,  and  have  two  wit* 
and  have  the  contract  recorded;  that  the  witness  did 
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acknowledge  the  exeontion  of  (he  oontnot,  and  it  was  witneBsed* 
Day  farther  testified  that  he  did  not  remember,  as  he  told 
the  complainant  at  the  time  of  the  acknowledgment  of  the  con- 
tract, that  his  power  of  attorney  was  reyoked.  This  is  all  the 
testimony  there  is  in  the  case  to  proTC  that  the  complainant  was 
priyy  to  the  act  of  Day,  by  which  the  alleged  alteration  of  the 
contract  was  made;  and  it  fails  to  satisfy  ns  that  the  complain- 
ant was  a  party  to  the  alteration,  or  ought  to  be  affected  by  it. 

It  does  not  appear  when  this  conversation  took  place  between 
the  complainant  and  Day,  or  how  long  it  preceded  the  attesta- 
tion and  acknowledgment  of  the  contract;  nor  does  it  appear 
that,  at  the  time  it  was  attested  and  acknowledged,  the  com- 
plainant had  any  knowledge  that  the  power  of  attorney  of  Day 
had  been  reroked. 

If  we  should  assume  that  the  recording  of  the  revocation  of 
the  power  of  attorney  in  the  office  of  the  register  of  deeds  of 
Milwaukee  county  was  constructive  notice  to  the  complainant 
of  the  fact  of  revocation,  still  the  want  of  actual  notice  repels 
the  idea  that  the  complainant  intended  to  commit  a  fraud,  even 
if  the  attestation  and  acknowledgment  were  made  by  his  pro- 
curement. 

The  counsel  for  defendant  further  contends  that  this  is  not  a 
case  where  a  specific  conveyance  should  be  decreed,  on  account 
of  the  peculiar  circumstances  attending  the  sale  and  the  hard- 
ship of  enforcing  it,  but  that  the  complainant  should  be  turned 
over  to  his  legal  remedy.  We  do  not  think  that  this  position 
can  be  sustained.  Indeed,  we  seo  no  hardship  in  a  decree  for 
specific  performance.  The  land  appears  to  have  been  sold  for  a 
fair  price,  and  the  fact  that  it  has,  since  the  contract  was  entered 
into,  become  more  valuable,  is  not  such  a  circumstance  of  hard- 
ship as  ought  to  prevent  a  decree  for  specific  performance. 

The  decree  of  the  circuit  court  is  reversed,  and  the  case 
remanded  for  further  proceedings  according  to  law. 

Material  Chakox  nc  VALinB  of  Pbopebtt,  Making  Gbxat  Cbavob  nr 
Condition  of  Partus  to  an  agreement  for  ita  sale  and  parchaae,  will  pre- 
vent equity  from  apecifically  enforcing  ita  performance,  where  the  com- 
plainant haa  heen  goilty  of  lachea:  Rogers  v.  Ikiwnden^  33  Am.  Deo.  d36; 
PaiUrson  ▼.  Mairti,  34  Id.  474. 

AuTHORirr  of  Gxnebal  Agent  cannot  bs  LmrrBD  bt  Pbiyatx  Ik- 
BTRUOTiONS  not  known  to  the  party  who  deala  with  him:  Walker  r.  Skipig^U^ 
83  Am.  Dec.  161;  LobdeUv.  £aher,S5ld.  358;  TowU  v.  i^eavttt,  65 Id.  1(I5| 
Commercial  Bank  v.  KofiriglU,  34  Id.  317,  and  notes. 

The  pbinoipal  cask  came  up  before  the  oonrt  again,  and  ia  reported  m 
Wrighi  r.  Timng,  6  Wis.  127;  hat  the  points  diaoossed  in  the  two  oasea  an 
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not  the  nmtt.  The  IsMcr  case  datlt  prinoipftlly^vrHli  the  qtMstloo,  What 
would  be  a  proper  ezeootioD  of  an  agreement  to  oonvey  real  eetale?  The 
principal  case  ie  dted  in  BaUmaai  ▼.  Johmmm^  10  Wis.  3,  where  the  eonrt 
forther  dleooM  this  qneetioii.  The  principal  caee  is  alio  cited  in  BetUleif  r. 
Z>^P9eM»  51  Id.  281,  at  to  the  powen  of  a  general  agent. 


In  bb  Edwabd  E^ibheb. 

[4  W^Momnr,  954.] 
VtMEBM  Mav  Dm  Lbayxno  Two  Sbpa&ats  and  Dxbtinot  Whm  Pior* 
BBLT  BxiouTBD  and  attaeted,  both  relating  ezclndyely  to  the  tame  kind 
of  property,  and  where  by  epedfio  legacies  and  residoarj  elanses  each  is 
entirely  adequate  to  the  disposition  of  all  the  property  belmigirifc  to  the 
decedent,  the  latter  alone  shaU  be  giTen  eflbct.  Tliey  cannot  both  stand 
together  as  constitating  bnt  one  wilL 

Thb  facts  of  this  case  axe  soiBoieiiilj  stated  in  the  opinion* 

KnawUon,  and  Knapp  and  IHnk,  for  the  guardian  of  (he  minor 
children. 

AbbM  and  Clark,  tot  the  exeontor. 

By  Coxsrt,  Colb,  J.  Edward  Fisher  deceased  July  27, 1862, 
lesTing  among  his  papers  two  testamentaiy  instroments,  bearing 
date  March  18, 1844,  and  March  25, 1850.  By  «he  first  he  gaye 
Isaac  Fisher,  Thomas  Longrigg,  and  Bichard  Leach  the  snm  of 
one  thousand  fonr  hundred  pounds,  part  of  his  personal  estate, 
in  trust,  to  be  iuTCsted  in  real  or  government  securities,  and 
apply  the  interest  and  proceeds  for  the  maintenance  of  Charlotte 
Button,  and  for  the  maintenance  and  education  of  his  three  ille- 
gitimate children  bj  her,  viz.,  James,  Angelina,  and  Mary  Ann 
Dutton,  until  they  shall  respectively  attain  the  age  of  thiriy-one 
jears;  and  upon  James  attaining  the  qaid  age,  said  trustees  to 
pay  him  the  sum  of  four  hundred  and  sixty-six  pounds  thirteen 
shillings  and  four  pence,  being  one  third  of  the  said  sum  of  one 
thousand  four  hundred  pounds;  Angelina  and  Mary  Ann,  upon 
attaining  the  age  of  thirty-one,  to  be  paid  each  two  hundred 
and  thirty-three  pounds  six  shillings  and  sixpence,  another  third 
of  the  said  one  thousand  four  hundred  pounds;  and  the  inter- 
est and  dividends  of  the  remaining  third  of  the  one  thousand 
four  hundred  pounds  was  to  be  paid  Charlotte  Dutton  during 
her  life,  and  upon  her  decease  one  half  thereof  was  to  be  paid 
James,  and  the  other  moiety  to  be  divided  equally  between 
Angelina  and  Mary  Ann,  if  they  are  thirty-one,  and  if  they  are 
not  thirty-one,  then  the  interest  thereof  to  be  applied  to  theif 
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maintenaiioe  untU  fiiej  axriTed  at  fhe  age  of  ihir^-one.  If  any 
of  them  should  die  before  axriTing  at  the  age  of  thir^-ane, 
leaving  child  or  children,  then  the  share  of  him  or  her  bo  ^^ing 
to  be  paid  to  said  child  or  children  left,  equally;  but  if  any  of 
them  should  die  before  attaining  said  age,  without  having  any 
child  or  children,  or  being  such,  and  they>  he,  or  she  shall  die 
before  attaining  the  age  of  twenly-one,  ^en  the  share  of  him 
or  her,  the  said  James,  Angelina,  and  Mary  Ann  Dutton,  so 
dying,  to  form  part  of  the  residue  of  his  personal  estate.  The 
residue  of  the  personal  estate,  after  paying  debts,  funeral  and 
testamentary  expenses,  was  given  to  Isaac  Fisher,  Elizabeth 
Leach,  and  Ann  Longrigg,  equally,  and  to  their  children,  in 
case  either  of  them  should  die  in  the  life*time  of  the  testator. 
Isaac  Fisher,  Thomas  Longrigg,  and  Richard  Leach  were 
appointed  joint  executors  and  trustees  of  the  will. 

By  the  testamentary  paper  of  March  26, 1850,  purporting  to 
be  ihe  last  will  and  testament  of  Edward  Fisher,  he  gave  unto 
his  brothers,  Isaac  and  William  Fisher,  and  his  brother-in-law, 
Thomas  Longrigg,  the  sum  of  seven  hundred  pounds,  part  of  bis 
personal  estate  upon  trust,  to  lay  out  and  invest  the  same  upon 
real  or  government  security;  and  to  pay  or  apply  the  annual 
interest  and  proceeds  unto  the  maintenance  and  education  of 
Mary  Ann  Dutton,  the  illegitimate  child  of  Oharlotte  Dutton, 
until  she  was  sixteen  years  of  age,  at  which  time  the  said  tma- 
tees  were  to  purchase  with  said  sum  of  seven  hundred  poondsi 
for  the  said  Mary  Ann  Dutton,  a  government  annuily  of  six 
shillings  a  week  for  life,  and  the  remainder  of  the  said  Bum, 
after  purchasing  said  annuity,  to  form  part  of  the  residue  of  the 
personal  estate;  and  in  the  event  that  Mary  Ann  should  die 
before  attaining  the  age  of  sixteen,  then  the  whole  sum  to  form 
part  of  the  residue  of  the  personal  estate.  He  then  gave  Char- 
lotte Dutton  a  government  annuity  of  five  shillings  a  week  for 
life;  Angelina  a  government  annuity  of  six  shillings  a  week  for 
life;  James  Dutton  a  government  annuity  of  seven  shillings  a 
week  for  life;  and  if  any  of  them  should  die  in  the  testator's 
life-time,  the  sum  required  to  purchase  the  annuily  was  to  form 
part  of  the  residue  of  his  personal  estate.  He  also  gave  John 
Briggs  and  his  children  fifty  pounds;  Thomas  Fisher,  John 
Fisher,  James  Fisher,  and  "Maxj  Hewitson  twenly-five  pounds 
each;  Ann  Longrigg,  Elizabeth  Lowthion,  and  Qeorge  Lowthion 
fifty  pounds  each,  if  they  survived  the  testator;  and  if  not,  the 
lega<7  o^  1^^  oi^  ber  so  dying  was  to  form  part  of  the  personal 
estate.   Then  follows  this  clause  in  the  will: ''All  the  rest,  residue. 
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•nd  xenudnder  of  my  personal  estate  and  eflbots  whaisoefer  and 
irheresoerer,  whezeof  I  haTeanypower  to  dispose,  after  payment 
of  all  my  just  debts,  foneral  and  testamentary  eq^nses,  I  gi^e 
and  beqneath  the  same  nnto  my  two  brotliers,  Isaao  and  William 
Fisher,  and  unto  my  two  sisters,  Elizabeth,  the  wife  of  Bobert 
Leach,  and  Ann,  the  wife  of  the  said  Thomas  Longrigg,  to  be 
divided  equally  amongst  them;  and  if  any  of  them,  the  said 
Isaac  and  William  Fisher,  Elizabeth  Leach,  and  Ann  Longrigg, 
shall  happen  to  die  in  my  life^time,  or  before  any  of  the  con- 
tingent shares  above  mentioned  to  become  payable  on  the  death' 
of  the  said  Charlotte,  Angelina,  Mazy  Ann,  and  James  Dntton, 
and  the  said  Thomas,  John,  and  James  Fisher,  Mazy  Hewitson, 
Ann  Longrigg,  and  Elizabeth  and  G^rge  Lowthion,  then  I 
gire  and  beqneath  the  share  of  my  said  brother  or  sister  so 
djing  unto  his  or  her  child  or  children  in  equal  shares,  if  more 
than  one,  and  if  but  one,  the  whole  of  such  share  to  such  one 
child.  And  if  the  said  William  Fisher  shall  happen  to  'die  in 
my  life-time  without  learing  child  or  children,  then  I  give  and 
bequeath  his  share  unto  the  said  Isaac  Fisher,  Elizabeth  Leach, 
Ann  Longrigg,  to  be  divided  equally  amongst  them."  Then 
follows  a  clause  appointing  Isaac  Fisher,  William  Fisher,  and 
Thomas  Longrigg  joint  executors  and  trustees  of  the  will. 

The  latter  will  was  presented  to  the  counly  judge  for  probate 
on  behalf  of  the  executor,  William  Fisher;  and  the  former  was 
also  presented  for  probate  on  behalf  of  the  guardian  of  James, 
Angelina,  and  Mazy  Ann  Dutton.  Both  applications  were  con* 
solidated,  and  testimony  taken  to  proTC  the  execution  of  both 
wills.  The  judge  of  probate  decided  that  Edward  Fisher  legally 
executed,  published,  and  declared  each  of  said  instruments  at 
their  respectiTe  dates,  as  and  for  his  last  will  and  testament, 
and  tiiat  he  was  in  all  respects  competent  to  make  said  wills 
when  they  were  executed.  He  also  held  that  the  instrument 
bearing  cbte  March  25, 1860,  was  a  rcTOoation  of  the  instru- 
ment bearing  date  March  18, 1844,  and  that  the  former  was  a 
valid  will,  and  it  was  admitted  to  probate  as  the  last  will  and 
testament  of  Edward  Fisher.  From  this  dedsion  the  guardian 
entered  an  appeal  to  the  circuit  court,  and  that  court  decided 
that  the  two  instruments  should  be  admitted  to  probate  as  con- 
stituting, so  fiir  as  the  legacies  in  them  contained,  one  will,  and 
that  the  instrument  of  March  23, 1850,  revoked  only  so  much 
of  the  testamentary  paper  dated  March  18, 1844,  as  relates  to 
the  residuazy  legacies  mentioned  in  the  last-mentioned  instru- 
ment.   To  reverse  the  decree  of  the  circuit  conrt,  the  cause  is 
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brought  here  by  a  writ  of  oerHarari,  and  the  first  and  only 
question  in  the  case  is  as  to  the  correctness  of  the  decree  of  the 
circuit  court. 

I  am  of  the  opinion  that  the  decision  of  the  probate  court  was 
correct  in  admitting  to  probate  the  instrument  of  March  25» 
1850,  as  the  last  will  and  testament  of  Edward  Fisher,  to  the 
exclusion  of  the  one  dated  March  18, 1844.  Both  of  these 
papers,  it  will  be  obserred,  appear  to  be  perf^t  and  complete 
wills,  properly  executed  and  duly  attested.  They  both  likewise 
relate  exclusiyely  to  personal  estate,  and  by  specific  legacies  and 
residuaiy  dauses  each  is  entirely  adequate  to  the  disposition  of 
all  the  personal  property  belonging  to  the  decedent.  It  is  yery 
true  that  there  are  no  words  in  the  latter  will  expressly  reroking 
the  former,  yet  I  think,  from  the  nature  of  the  instrument  itself , 
that  it  must  necessarily  operate  as  a  rerocation  of  it.  To  my 
mind,  it  is  yeiy  apparent  that  a  man  cannot  haye  two  indepen- 
dent wills  of  personal  estate  at  the  same  time,  each  acting  upon 
the  same  subject-matter,  and  each  professing  to  make  a  distinct 
and  full  disposition  of  such  subject-matter,  although  he  may 
leave  several  papers  partially  disposing  of  his  property,  neither 
of  which  in  itself  is,  or  purports  to  be,  a  complete  will:  8Ume 
T.  Evans^  2  Atk.  87;  Beauohamp  t.  Earl  of  Hardwicke^  6  Yes* 
280;  Bac.  Abr.,  tit  Wills,  D;  1  Jarm.  on  Wills,  160;  Sandford 
▼.  Vaugkan,  1  Phillim.  128;  EdHey  t.  Bag$haw,  2  Id.  48. 

Could  I  consider  the  instrument  of  March  18, 1844,  and  of 
March  25, 1850,  as  really  constituting  one  will,  I  should  have 
no  difficulty  in  affirming  the  decree  of  the  circuit  court.  But  I 
cannot  so  regard  them.  Each  instrument  appears  to  me  to  bea 
distinct  substantiye  will  of  itself,  and  not  one  in  the  nature  of 
a  supplement  or  codicil  to  the  other. 

The  latter  in  time  is  competent  to  make,  and  does  in  fact  make, 
a  different  and  full  disposition  of  the  testator's  property.  I 
think  it  must  revoke  the  former,  and  is  the  will  of  the  deceased. 

Such  I  understand  to  be  the  rule  of  law:  Bac.  Abr.,  tii 
Wills,  D.  In  1  Jarm.  on  Wills,  159,  it  is  stated  that  '*  where 
a  testator  at  different  periods  of  his  life  has  made  various  testa- 
mentary papers,  some  of  which  he  destroys  and  others  he  leaves 
undestroyed,  each  purporting  to  contain  his  last  will,  this  char- 
acter belongs  exclusively  to  such  one  of  the  uncanceled  papers 
as  was  executed  most  proximately  to  his  decease." 

And  in  Boll.  Abr.,  615,  under  the  head  of  what  may  be  a 
revocation,  it  is  said  that  a  will,  perfect  in  its  nature  and  prop- 
erly executed,  but  incapable  of  operating  on  account  of  some 
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inoapacity  of  the  deriaee  to  take,  neTertheleBB  opanftes  as  a  rer- 
ooation  of  a  f  onner  will,  beoanae  all  the  requiaitioiui  of  the  stat- 
ute are  complied  with,  and  it  is  inopeiatiTe  on  aocount  of  some 
flxtrinsio  circnmstances;  See  also  Ooodrighi  t.  Hiarwood,  8  Wils. 
497;  Hanoood  ▼.  Ooodrighi,  1  Oowp.  87;  Ooodrighi  ▼•  Olagier,  4 
Bmr.  2512;  2  Oreenl.  Et.,  sec.  681. 

In  Limbery  t.  Mason,  Com.  451,  it  was  held  that,  if  theze 
be  an  intention  to  revoke  by  a  new  will,  and  the  instrument  made 
for  that  purpose  could  not  take  effect  on  account  of  some  defect 
in  the  execution,  it  could  not  revoke  the  old  will  until  the  new 
one  should  be  complete.  And  it  is  said  that  this  was  agreeable 
to  the  rules  of  the  civil  law,  as  well  as  the  resolutions  of  the 
conmion  law,  since  the  statute  of  frauds.  In  the  civil  law  the 
rule  is  laid  down  in  the  following  language:  Zlmc  priu$  ietior 
mentum  rumpUur,  cum  posterivs  Hie  perfedum  esi:  Dig.,  lib.  28, 
tit  8,  p.  2;  Laughion  v.  Jikina,  1  Pick.  585. 

Moreover,  it  is  contended  that  these  wills  are  inconsistent 
with  each  other  only  so  fiir  as  the  residuary  clauses  are  con- 
cerned, and  that  the  second  will  cannot  and  does  not  operate  as 
a  revocation  of  the  former  will  in  respect  to  the  legacies  given  to 
Charlotte  Dutton  and  her  three  illegitimate  children.  This  ap- 
pears to  be  the  view  taken  of  the  case  by  the  circuit  court,  and 
it  is  insisted  that  that  view  is  correct  upon  principle  and  author- 
ity. I  have  carefully  examined  all  the  cases  within  my  reach 
cited  by  the  counsel  in  support  of  this  position,  and  am  unable 
to  find  an  authority  in  point.  The  case  of  Xyem  v.  Hak,  1 
La.  Ann.  444,  was  made  under  article  1686  of  the  civil  code 
adopted  in  that  state.  That  article  is  as  follows: ''  Posterior  tes- 
taments, which  do  not  in  an  express  manner  revoke  the  prior 
ones,  annul  in  the  latter  only  such  of  the  dispositions  there 
contained  as  are  incompatible  with  the  new  ones,  or  contrary  to 
them,  or  entirely  different."  That  article  was  decisive  upon  the 
point  before  the  court,  and  was  so  adjudged. 

Again:  it  is  insisted  that  these  two  wills,  in  respect  to  the 
legacies  before  mentioned,  fall  within  the  principle  of  Hooley  v. 
Eaiton,  Dick.  461,  cited  in  Bidges  v.  Morrison,  1  Bro.  C.  C.  890. 
I  think,  however,  that  the  reasoning  upon  which  that  argument 
proceeds  is  more  specious  than  solid.  It  goes  upon  the  idea 
that  the  will  of  1850  is,  in  some  manner,  connected  with  that  of 
1844;  that  the  former  is  supplemental  to  the  latter,  instead  of 
being,  as  I  think  it  clearly  is,  an  independent  will,  making  quite 
a  difEmrent  disposition  of  all  the  testator's  personal  property.  The 
doctrine  in  Eboiey  v.  HaUon,  supra,  as  I  understand  it,  is  that  a 
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lepetition  of  lagaoiM  ain^rfioiler  in  diiBBrant  tartMnentuyinstni- 
mentSy  which,  taken  togeiher,  oonstitate  one  irill,  of  equal, 
gxeater,  or  lees  some,  shall  be  taken  as  onmnlatiTe,  and  notsab- 
stitational.  But  does  that  rule  apply  to  distinct  sabstantiTV 
wills,  which  do  in  fact  supplant,  and  which  seem  intended  to 
supplant,  each  other  t 

Some  suggestions  were  made  by  the  counsel  who  argued  the 
case  for  the  guardian  of  the  childxen  of  Charlotte  Dntton,  thata 
construction  giyen  to  these  wills  which  would  permit  them  both 
to  stand,  so  fiir  as  the  legacies  gi^en  to  those  unfortunate  ille- 
gitimate children  were  concerned,  would  subserre  the  cause  of 
substantial  justice  and  humanily;  but  it  could  not  haye  been 
expected,  and  probably  was  not  expected,  that  we  should  depact 
from  the  well-settled  rules  of  law  applicable  to  cases  of  this 
kind.  Those  children  ce^iainly  had  strong  claims  upon  the 
bounty  and  affection  of  the  testator;  but  still,  had  he  seen 
proper  to  have  giyen  all  his  property  to  strangers,  we  could  not 
haye  interfered  with  such  a  testamentary  disposition  of  his  estate. 

I  think,  therefore,  that  the  decree  of  the  circuit  court  most  be 
re7ersed,and  that  the  decision  of  the  probate  court  in  admitting 
to  probate  the  last  will  to  the  exclusion  of  the  first  was  correct, 
and  must  be  affirmed. 

SiOTH,  J.,  dissented. 

SuBSiQUiHT  Will  does  vov  Bbvokb  Fobmxb  Osb,  onkn  it  ooataiai  m 
danae  of  revooatjon,  or  Im  wholly  jnooniiitent  with  moh  former  wilL  If  par- 
tially inoootiateiit,  it  la  a  rarooation  jwv  UuUo  only:  MUam  ▼•  MdO^fkfi^  4$ 
Am.  Deo.  17Qi  and  DOta  174. 


EvEKXB  V.  Agnes. 

[4Wnooinnr»84Sj 
Bmsow,  to  bi  BiLnrBBBD  UFOir  Pibiobmakoi  or  Ccbxain  Cosnniiova,  H 

imtd  their  performance,  a  mere  aorolL    If  the  grantee  obtaina  pnaBwaaioe 

of  the  eaorow  without  the  performance  of  the  conditions,  he  aoqoirea  no 

title  therel^. 
DmjvxBT  or  Esobow,  to  bi  Yaud,  must  bb  with  Asbbmt  or  Gbahtoe. 

If  its  delirery  ia  made  to  depend  npon  the  performance  of  certain  oondi* 

tiona,  his  consent  is  withheld  until  such  performance. 
BaooBDnro  or  Esobow  dobs  vot  Mikb  It  Dbbd,  so  as  to  Pbotbot  Pub* 

r^Amxn.  from  the  grantee  upon  faith  of  hia  mere  record  title,  whereaaoh 

eaorow  had  never  been  yalidly  deliYered  to  such  grantee. 
Am  bbi'wbbb  Gbamtob  nr  Bsobow  and  Pvbcea8bb  ibom  Obabtbb  Tnan, 

who  had  frandnkntly  prooored  its  deliTery  to  him,  the  saperior  Sfoi^ 
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k  with  the  otfgliial  owner,  wlio  has  never  Tolnnterily  parted  with  Ue 
title. 
DsrosiTABT  OF  EsoBow  n  AS  MnoH  Aourc  of  Qbastem  ab  of  OsAnroBi 
If  he  deliveri  eeorow  before  the  proper  oonditione  have  been  performed, 
he  cannot  be  laid  to  have  done  ao  aa  the  agent  of  the  grantor. 

To  OwtJkUt  ESOBOW  IBOM  DXPOSITABr    WITHOUT  PSBTOBMIKO  Ck>VDITIOirS 

UPON  WmoB  It  waa  to  be  delivered  la  aa  much  againat  the  aaeent  of 
the  grantor  aa  it  woold  be  to  take  it  from  the  deak  or  dmwer  where  the 
grantor  had  deposited  it  without  hia  knowledge  or  oonaent. 

BoKA  Fn>B  PuBGHASJCB— DsuvBBT  OF  Dbed  AS  EscBOw.— It  would  Mem 
that  where  a  deed  deposited  aa  an  escrow  is  obtained  without  perfonn- 
anoe  of  the  conditiona,  by  operating  upon  the  f ears  or  credulity  of  the 
depoaitary,  or  l^  i^udnlent  oolluaion  with  him,  or  l^  other  undue 
meana,  it  bean  a  doaer  analogy  to  the  caae  of  a  foiged  or  stolen  deed 
than  it  doea  to  that  of  a  fraud  practiced  directly  upon  the  grantor,  by 
meana  of  which  he  is  induced  to  deliver  it  In  the  latter  case,  the  legU 
thle  passes  an4  a  aubseqnent  Iwna  Jlde  purchaser  is  protected.  In  the 
former,  no  title  passes  whatever,  and  a  subsequent  purohaaer  is  not  pro« 
tected. 

To  Bhtxtlb  Pabtt  to  PBOTBonoir  Whios  Covbt  of  Equitt  Extbhss  to 
Subsbqubvt  Boka  Fxdb  Pubchasbb,  he  must  make  a  full  atatement  of 
all  the  facts  and  circumstances  of  his  case,  so  that  the  court  may  be  able 
to  do  perfect  equity  between  the  parties. 

Ir  18  not  SumoixNT  fob  Subsbquent  Pubohasbb  to  Allbob  that  Ha 
liADB  Such  Pubchasb  fob  Valuablb  Ck>iran>BBATioN  wtthout  No- 
TiOB.  The  consideration  must  have  been  actually  paid  before  notice,  and 
he  muat  ao  allege.  If  but  part  of  the  consideration  had  been  so  paid,  he 
will  be  protected  aaljpro  tanto, 

Rbtuoation  TO  Akswbb  Dbfbutivb  in  Substanob  D0B8  NOT  Makb  It 
Bbttbb.  In  such  a  case  the  defendant  can  claim  no  more  than  he  haa 
set  up  in  his  answer,  anymore  than  the  plaintiff  can  be  allowed  to  depart 
from  the  case  made  by  his  bill. 

Whkbb  Anbwbb  18  I>bfbotivb  and  Ibbboitijlb,  This  Point  nbbd  not  bb 
Raihd  bbfobb  Issub  Joinbd,  but  may  be  raised  at  the  hearing  on  bill, 
answer,  replication,  and  testimony  filed.  The  rule  may  be  different  as  to 
pleas,  but  with  answers  some  facts  may  be  sufficiently  stated  and  mate- 
rial,  ao  aa  to  render  it  necessary  to  take  issue  upon  them,  while  others 
may  be  immaterial  or  defectively  averred,  and  require  no  deniaL  It  ia 
true,  plaintiff  may  except  to  such  parts  of  the  answer,  but  it  is  not  essen- 
tial that  he  should  do  ao  unless  he  desires  a  further  discovery; 

Though  Taking  IsauB  upon  Plba  mat  bb  Aoknowledombnt  that  It  la 
QooD,  It  is  not  so  with  Answeb.  A  plea  may  be  set  down  for  hear- 
ing on  objection  to  its  sufficiency  as  a  defense,  but  exceptions  are  not 
taken  to  an  answer  unless  the  complainant  requires  a  more  full  discovery 
by  probing  still  further  the  conscience  of  defendant. 

Thb  bill  in  this  case  alleges  that  in  1861  complainant 
made  an  agreement  mth  Agnes  to  oonyey  to  him  certain  prem* 
iaee,  for  a  certain  consideration.  It  is  here  nnnecessary  to  more 
particularly  refer  to  this  agreement.    The  bill  alleges,  also^  thai 
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in  pnranaaoe  of  fhia  agreement,  after  some  other  transaetiona 
which  it  is  here  nimeceeaazy  to  state,  oomphunant,  at  Agnes's  re- 
quest, deposited  a  deed  to  the  premises  with  F.  F.  Zettler,  to 
be  delivered  to  Agnes  upon  his  ezeouting  certain  notes  and 
mortgages  on  his  real  and  personal  property  to  secure  the  pay- 
ment of  the  consideration;  that  Agnes,  without  performing  any 
of  the  conditions  upon  which  the  deed  was  to  be  deliyered, 
fraudulently  obtained  possession  thereof  by  inducing  ZetUer  to 
deliyer  it  up  to  him,  and  that  he  then  had  the  deed  recorded, 
and  conyeyed  the  property  to  Lyman  P.  Swift  for  the  purpose 
of  defrauding  complainant;  and  that  Swift  took  the  conveyance 
fraudulently  and  with  notice  of  the  manner  in  which  Agnes  ob- 
tained possession  of  the  deed.  The  bill  prayed  for  the  cancella- 
tion of  this  latter  deed,  and  for  specific  performance  by  Agnes. 
To  this  bill  each  of  the  defendants  made  a  sepaiate  answer,  but 
as  the  issues  thereby  raised  and  the  evidence  in  the  case  are  not 
discussed  in  the  opinion,  it  is  tumecessary  to  give  them  here. 

Paine  and  Sons,  for  the  complainant. 

Waldo  and  Ody,  for  the  defendant  Swift. 

By  Court,  Shith,  J.  It  is  hardly  possible  to  dispose  of  this 
case  without  recapitulating  some,  and  perhaps  most,  of  the  ma- 
terial aUegations  and  facts  inyolyed  therein;  yet  with  the  state- 
ment of  the  case,  which  will  precede  the  conclusions  to  which 
we  have  here  arriyed,  and  which  will  fully  appear  in  the  report 
of  the  case,  it  is  only  necessary  to  recur  to  them  incidentally,  as 
the  discussion  of  Uie  principles  iuTolyed,  and  of  the  points 
argued,  shall  seem  to  require. 

On  the  thirty-first  day  of  May,  a.  d.  1861,  a  written  memoran- 
dum, very  informal  and  incomplete,  was  entered  into  between 
the  complainant  Everts  and  the  defendant  Every  Agnes,  for  the 
sale  of  the  premises  described  in  the  complainant's  bill  of  com- 
plaint. Whether  or  not  that  written  memorandum  would  be 
sufficiently  definite  and  certain  to  authorize  or  enable  a  court  of 
equity  to  decree  a  specific  performance  thereof,  it  is  not  absolutely 
necessary  to  inquire.  It  is,  however,  worthy  of  remark,  that 
from  that  memorandum  alone  it  would  be  difficult  to  settle  defi- 
nitely the  rights  of  the  parties  thereto.  It  is  sufficient  for  the 
purposes  of  this  case  to  say  that  it  conveyed  no  title  by  Everts, 
nor  did  Agnes  obtain  any  title  thereby;  at  most,  an  equitable 
interest  in  the  land,  upon  the  performance  of  the  conditions  or 
stipulations  therein  contained,  on  his  part  to  be  performed,  and 
that  he  had,  and  could  have  had,  no  legal  rights  conveyed  hj 
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Ererts,  in  oonf onnify  mih  the  memotandnm  or  otberwise,  wliai* 
erer  his  eqmtaUe  rights  may  haye  been.  It  is  apparent  that 
the  defendant  Swift  did  not  purchase  any  equitable  right  or  title 
as  such  which  Agnes  may  haye  had  by  Tirtae  of  the  contract; 
bat  whatever  he  did  purchase  was  sudi  interest,  title,  or  estate 
as  Agnes  had  in  the  premises  by  virtae  of  his  record  or  paper 
title  under  the  deed  of  Everts  to  Agnes,  made  and  recorded,  as 
set  forth  in  the  pleadings. 

It  is  not  necessary,  therefore,  to  inquire  what  would  have 
been  the  equitable  rights  of  the  defendant  Swift,  had  the  interest 
of  Agnes,  derived  by  virtue  of  the  written  memorandum  or  con- 
tract before  mentioned,  been  assigned  to  him,  and  had  he  been 
the  purchaser  under  the  same,  and  had  relied  thereon  in  his 
answer.  But  he.  Swift,  derives  his  title  solely  from  the  deed  of 
Agnes  to  him,  conveyed  through  the  deed  of  Everts  to  Agnes, 
without  any  knowledge  or  consideration  of,  or  reliance  upon,  the 
written  contract  or  memorandum  before  mentioned,  and  bases 
no  claim  thereon.  So  fiir,  therefore,  as  Swift  is  concerned,  he 
stands  precisely  in  the  same  condition  as  he  would  have  done 
had  no  written  contract  ever  existed  between  the  parties.  Everts 
and  Agnes.  It  is  true  that  Swift  admits  in  his  answer  the  said 
agreement,  and  avers  that  in  pursuance  thereof  Everts  executed 
a  deed  conveying  the  title,  but  he  sets  up  no  claim  under  this 
alleged  deed,  nor  any  equitable  considerations  growing  out  of 
the  original  contract.  He  claims  by  virtue  of  his  deed  from 
Agnes  and  the  deed  of  Everts  to  Agnes.  On  them,  and  them 
alone,  does  he  base  his  rights  apd  interests,  and  by  them  are 
fbey  to  be  adjudicated. 

For  the  purposes  of  this  case,  it  is  wholly  immaterial  whether 
the  defendant  Agnes  was  in  a  position  entitling  him  to  demand 
a  conveyance  from  Everts  or  not.  Were  we  to  express  an  opinion 
upon  that  subject,  perhaps  it  would  not  go  &r  to  aid  either  of 
the  defendants.  The  conveyances  under  which  Agnes  pretends 
to  claim  are  voluntary,  in  contradistinction  to  those  decreed  to 
be  executed  upon  a  bill  for  specific  performance.  The  deed  or 
deeds,  therefore,  executed  by  Everts  to  Agnes,  must  be  con- 
sidered precisely  the  same  as  though  no  previous  contract  or 
memorandum  had  existed,  so  &r  as  their  operative  effidct  upon 
the  defendant  Swift  is  concerned. 

We  regard  the  making  and  delivery  of  the  two  deeds  as  but 
one  continuous  act,  having  its  consummation  in  the  deposit  of 
the  last  deed  with  Zettler.  We  do  not  think,  as  is  claimed  by 
the  counsel  for  the  defendant,  that  any  title  passed  by  the  first 
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deed*  It  wbm  safher  an  attempt  to  oonTej  the  premiaee,  which 
was  abandoned  for  another,  and  as  was  supposed,  better  and 
more  perfect,  form.  The  rights  of  the  parties,  wha^erer  thej 
are,  must  therefore  depend  upon  the  effect  of  the  last  deed,  and 
their  respective  relations  to  it. 

We  think  there  can  be  no  doubt  that  the  fraudulent  means 
used  by  Agnes  to  get  possession  of  the  deed  from  Zetiler,  the 
depositary,  are  such  as  effectually  preclude  him  from  deriTuig 
any  benefit  from  it.  The  testimony  on  this  branch  of  the  case 
is  satisfactory.  The  deed  was  left  with  Zettler  as  an  escrow, 
with  instructions  not  to  be  deliyered  until  certain  securities 
should  be  given  by  Agnes.  Until  the  performance  of  the  con- 
dition, it  was,  and  must  remain,  a  mere  scroll  in  writing,  of  no 
more  e£Boaqy  than  any  other  written  scroll;  but  when,  upon 
the  performance  of  the  condition,  it  is  deUvered  to  the  grantee 
or  his  agent,  it  then  becomes  a  deed  to  all  intentsand  purposes, 
and  the  title  passes  from  the  date  of  the  delivery.  The  deliv- 
ery, to  be  valid,  must  be  with  the  assent  of  the  grantor.  These 
are  familiar  principles,  and  do  not  require  the  citation  of  au- 
thorities to  sustain  them.  If  the  grantee  obtain  possession  of 
the  escrow,  without  performance  of  the  condition,  he  obtains  no 
title  thereby,  because  there  has  been  no  delivery  with  the  assent 
of  the  grantor;  which  assent  is  dependent  upon  compliance 
with  the  condition.  The  assent  of  the  latter  is  withheld  until 
the  condition  is  performed.  The  obtaining  of  it  by  fraud,  lar* 
ceny,  or  any  means  short  of  performance  of  the  condition,  is 
agidnst  the  assent  of  the  grantor;  and  as  this  assent  is  eflSflutial 
to  delivery,  and  a  delivery  is  essential  to  the  validily  of  the 
deed,  it  is  difficult  to  perceive  how  Agnes  ever  obtained  any 
title  whatever  to  the  premises,  and  of  course  equalfy  difficult  to 
perceive  how  he  could  convey  any  by  any  conveyance  which  he 
might  execute  to  another.  The  recording  of  an  escrow  does 
not  make  it  a  deed.  Suppose  Zettlor  had  procured  the  deed  to 
be  recorded,  and  Swift  had  purchased  of  Agnes  on  the  faith  of 
the  record  title,  without  any  delivery  of  the  deed  to  Agnes, 
will  it  be  claimed  that  Swift  in  such  case  would  have  obtained 
title?  How  is  the  case  made  better  by  the  vnx>ngful  possession 
of  the  escrow  by  Agnes,  obtained  without  the  consent  of  Everts, 
and  hence  wittiout  any  delivery  to  him  ?  It  is  true,  all  this 
might  be  done,  and  Swift,  the  purchaser,  be  quite  innocent  of 
any  wrong.  It  is  also  true  that  either  Everts  or  Swift  must 
suffer  by  the  fraud  of  Agnes,  the  latter  being  unable  to  make 
reparation.     But  which  has  the  prior  or   superior  eqnityt 
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Ev€(rt8  asks  that  ha  shall  not  be  diTested  of  his  estate  without 
his  consent.  Swift  asks  not  only  that  Everts  may  be  thus  di- 
▼ested,  but  that  he  himself  may  be  inyeeted  with  it.  It  is  qnite 
apparent  that  the  superior  equily  is  with  him  who  had  the 
original  title,  with  which  he  has  never  Toluntarily  parted. 
Swift  has  his  remedy  upon  the  coTenants  of  his  deed  from 
Agnes.  But  were  the  equities  equally  balanced,  the  legal  title 
must  preyaiL  That  the  legal  title  never  passed  from  Everts 
we  think  is  clear  both  from  reason  and  authorily:  2  Bla.  Oom. 
807;  4  Kent's  Oom.  469;  6  Greenl.  Oru.,  tit.  Deed,  46, 46;  Jacb- 
9on  V.  CaUin,  2  Johns.  248  [8  Am.  Dec.  416];  Jackson  v.  MoKee, 
8  Id.  429,  481;  JFhMt  v.  Beeknum,  1  Johns.  Oh.  296;  Jackson  v. 
Bawland,  6  Wend.  666;  Carr  v.  Bioxie,  6  Mason,  60;  Jackson 
T.  Shddon,  22  Me.  669;  Bobins  v.  Bellas,  2  Watts,  869;  1  Story's 
Eq.  Jur.,  sees.  76,  76;  Somes  v.  Brewer,  2  Pick.  184  [18  Am. 
Dec.  406];  Worcesler  v.  Eaian,  11  Mass.  876  [7  Am.  Dec.  166]. 

But  it  is  contended  that  Swift  is  entitled  to  protection  as  a 
bona  Jids  purchaser  without  notice.  This  has  been  a  point  of 
some  diiBcully.  We  have  not  beeu  referred  to,  nor  have  we 
been  able  to  find,  an  authority  directly  in  point.  We  are  aware 
that  courts  of  equity  go  to  great  lengths  to  protect  a  bona  fide 
purchaser  for  a  valuable  consideration  without  notice.  The 
plaintiff  cannot  set  up  the  fraud  of  his  grantee  in  procuring  a 
conveyance  to  defeat  the  title  of  a  subsequent  bona  fide  pur- 
diaser.  But  such,  and  all  the  cases  referred  to  differ  from  the 
ease  at  bar,  in  the  important  fact  that  in  all  of  them  the  con* 
veyan'ce  was  perfected  by  the  voluntary  act  and  with  the  assent 
of  the  grantor.  He  xnade  the  sale.  He  executed  and  delivered 
the  deed,  or  caused  the  same  to  be  done.  All  these  acts  were 
perfectly  voluntary  on  his  part,  and  no  matter  what  fraudulent 
representations  may  have  induced  him  to  do  these  acts,  an  in- 
nocent third  person  shall  not  be  made  to  bear  his  misfortune  or 
suffer  for  his  eredulily.  Oases  of  this  kind  are  numerous,  and 
the  principle  on  which  they  all  depend  is  an  equitable  one.  But 
they  all  depend,  nevertheless,  upon  the  fact*  that  the  party  volun- 
tarily parted  with  his  property,  and  executed  and  delivered  the 
evidences  of  its  alienation.  Not  so,  however,  in  the  case  of  a 
forged  or  stolen  deed.  The  reason  is  obvious.  In  the  latter 
ease,  there  is  no  assent  of  the  alleged  grantor.  There  is  no 
delivaiT'. 

It  is  erroneous  to  suppose  that  Everts  delivered  the  deed  to 
Zettkr  for  Agnes,  and  thus  made  Zettler  his  agent,  and  is  there- 
fore bound  t^  his  acts.    If  the  depositary  of  an  escrow  can  be 
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oonsidefed  the  agent  of  the  depositor  at  all  (whidhwaTeiymndh 
doabt),  he  is  only  saoh  within  the  scope  of  his  anthoxil^.  He 
is  as  mudh  the  agent  of  the  grantee  as  of  the  grantor.  He  holds 
the  scroll  for  both,  to  be  deliyered  on  performance  of  the 
condition.  He  is  as  mnoh  bonnd  to  deliver  the  deed  on  per> 
formance  of  the  condition  as  he  is  to  withhold  it  until  perform- 
ance. The  act  of  deUyeiy  cannot  be  considered  the  act  of  the 
grantor,  until  the  condition  be  complied  with.  Without  such 
compliance,  there  is  no  assent  to  the  deliyery.  To  obtain  the 
deed  or  scroll  from  the  depositary  without  such  oomplianoe  is 
as  mudh  against  the  assent  of  the  grantor  as  it  would  be  to 
take  it  from  the  desk  or  drawer  where  the  grantor  had  de* 
posited  it,  without  his  knowledge  or  consent  It  would  seem, 
therefore,  that  there  is  a  great  and  fundamental  distinction 
between  the  case  where,  by  fraudulent  representations,  a  pep* 
son  is  induced  to  execute  and  deliyer  a  deed,  and  one  where  the 
deed  or  scroll  is  obtained  from  a  depositary  without  the  knowl- 
edge or  consent  of  the  depositor,  or  compliance  with  the  ooii* 
ditions  on  which  the  deliyery  dei>ends. 

It  would  seem  that  where  a  deed  deposited  as  an  escrow  is 
obtained  withotit  performance  of  the  conditions  by  oj^erafang^ 
upon  the  fears  or  credulity  of  the  depositary,  or  by  frauduloiit 
oollusion  with  him,  or  by  other  undue  means,  it  bears  a  doaer 
analogy  in  principle  to  the  case  of  a  forged  or  stolen  deed  than 
it  does  to  that  of  a  fraud  practiced  directly  upon  the  grantor, 
by  means  of  which  he  is  induced  to  deliyer  it.  In  the  latter 
case  the  legal  title  passes,  and  a  subsequent  bona  Jide  purchaser 
IB  protected.  In  the  former,  no  title  passes  whaterer,  and  a 
subsequent  purchaser  is  not  protected.  In  the  one  class  of  cases 
there  is  the  Toluntary  assent  of  the  grantor;  in  the  other,  there 
is  no  assent  at  all. 

If  this  reasoning  be  correct,  the  better  opinion  would  seem  to 
be  that  the  fraudulent  procurement  of  a  deed  deposited  as  an 
escrow,  from  the  depositary  by  the  grantee  named  in  the  deed, 
would  not  operate  to  pass  the  title,  and  that  a  subsequent  pur- 
chaser for  a  valuable  consideration  without  notice  would  derive 
no  title,  and  would  not  be  protected. 

But  it  is  contended  by  the  counsel  for  the  complainant  that 
the  defendant  Swift  does  not  show  himself,  by  his  answer,  to  be 
a  bona  fide  purchaser.  If  this  be  so,  we  are  relieved  from  the 
necessily  of  deciding  directly  the  other  question.  The  answer 
of  Swift  alleges  **  that  he  paid  to  Agnes,  without  fraud,  a  good 
and  valuable  consideration,  according  to  a  contract  then  made 
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between  them,  «nd  took  from  Agnes  and  his  wif<B  a  oonineyance 
in  the 'Usual  form  of  a  warranty  dded/'etc.  The  Miswer  no- 
where alleges  what  the  consideration  was»  how  much,  if  any- 
thing^ was  paid,  or  when  paid,  though  it  does  state,  upon  infor- 
mation and.beUef,  that  from  June,  1851,  ''  the  complainant  was 
never  heard  to  set  up  his  olaims  until-  after  said  Swift  had 
obtained  and  recorded  his  deed,  and  paid  the  consideration,  all 
of  which  occurred  on  x»r  about  the  eighth  day  of  October,  a.  d. 
1851." 

To  entitle  a  party  to  the  protection  which  a  court  of  equity 
extends  to  a  subsequent  bona  fide  purchaser,  he  must  make  a  full 
statement  of  all  the  facts  and  circumstances  of  his  ease,  so  that 
the  court  may  be  able  to  do  perfect  equity  between  the  parties. 
It  is  not  sufficient  to  ^ege  that  he  has  purchased  for  a  valuable 
consideration  without  notice,  but  the  consideration  must  have 
been  actually  paid  before  notice.  And  if  a  part  of  the  consid- 
eration only  has  been  paid  before  notice,  he  will  be  protected 
only  pro  tanio.  Hence  it  is  necessary  that  the  actual  considera* 
tion  be  stated,  and  the  amount  actufdly  paid.  The  mere  ayer- 
ment  that  he  is  a  purchaser  for  a  valuable'  consideration,  and 
that  the  consideration  is  paid,  is  not  sufficient,  ai^d  no  instance, 
it  is  beUeved,  can  be  found  where  such  a  statement  in  an  an* 
ewer  has  been  held  sufficient:  Story's  Eq.  PI.,  sees.  64  et  seq., 
and  cases  there  cited;  White  &  Tudor's  Eq.  Cas.  77;  Story's  Eq. 
PI. ,  sees.  28,  806,  B52  et  seq. 

But  it  is  contended  by  the  counsel  for  the  def^idant  Swift, 
that  even  if  his  answer  is  not  sufficient  in  this  respect  mentioned, 
*'ii  was  too  late  to  take  advantage  of  an  exception  on  that 
ground  at  the  hearing  on  bill,  answer,  r^lication,  and  testimony 
filed;  that  the  point  should  have  been  raised  before  issue  joined; 
the  answer  of  Swift,  claiming  to  be  an  innocent  purchaser,  etc., 
18  in  the  nature  of  a  plea  in  bar  (under  rule  84  of  the  circuit 
court  in  equity),  and  the  complainuxt,  by  filing  his  replication 
thereto,  has  admitted  it  to  be  good,  even  though  it  be  on  its 
faee  irregular  in  form  or  defective  in  substance;"  and  he  cites 
Mitf.  Ch.  PI.  302,  308. 

This  point  has  been  carefully  considered,  and  on  reference  to 
the  authority  cited  from  llitford,  it  seems  to  sustain  the  text, 
though  the  reasons  for  it  are  not  so  apparent,  and  none  are  at* 
tempted  to  be  ofifered.  The  rule  there  laid  down  is,  that  where  a 
defense  is  interposed  by  a  plea,  and  the  plaintiff  takes  issue  upon  it 
instead  of  setting  it  down  for  hearing,  and  the  defendant  proves 
the  allegations  of  the  plea,  the  bill  must  be  dismissed,  however 

▲ai.  Dm.  Vol.  LXV-Al 


Digitized  by  VjOOQIC 


822  EvsBTS  V.  AmnBB.  [Wiaocmsiiw 

defeeiiTe  tha  plea  may  be  either  in  fonn  or  eubstanoe.  TbiZ 
dootriney  however,  eyen  if  tme,  apidies  only  to  a  plea.  It  does 
not  apply  to  an  answer.  The  defendant  must  stand  by  his 
answer,  and  though  replication  be  put  in,  the  defendant  can 
claim  no  more  than  he  has  set  np  in  his  answer,  any  more  than 
the  plaintiff  can  be  allowed  to  depart  from  the  case  made  by  his 
bill.  If  the  answer  be  defeotive  in  substance,  the  replication 
does  not  make  it  better.  Some  &cts  may  be  sufficiently  stated 
and  material,  so  as  to  render  it  necessary  to  take  issue  upon 
them,  while  others  may  be  immaterial  or  defectiyely  ayerred, 
and  require  no  denial.  It  is  true,  the  plaintiff  may  except  to 
such  part  of  the  answer,  but  it  is  not  essential  that  he  should  do 
so  unless  he  desires  a  further  discoyeiy.  Therefore,  eyen  if  the 
rule  in  regard  to  pleas  be  as  stated,  it  does  not  apply  in  geneal 
to  answers. 

But  it  is  contended  that  our  thirty-fourth  rule  in  equity  brings 
the  answer  in  this  case  under  the  rule  applicable  to  }ileas,  cited 
from  Mitford,  'as  before  quoted.  This  rule  is  as  follows: 
^'  The  rule  thiM^  if  a  defendant  submits  to  answer  he  shall  answer 
fully  to  all  the  matters  of  the  bill,  shall  no  longer  apply  in  cassi 
where  be  might,  by  plea,  protect  himself  from  such  answer  and 
discoyeiy. .  And  the  defendant  shall  be  entitled  in  aU  cases*  by 
answer,  to  insist  upon  all  matters  of  defense  (not  being  matters 
of  abatement,  or  to  the  character  of  the  parties,  or  matters  of 
form)  in  bar  of,  or  to  the  merits  of,  the  biU,  of  which  he  may  be 
entitled  to  ayail  himself  by  a  plea  in  bar;  and. in  such  answer 
he  shall  not  be  compellable  to  answer  any  other  matters  than  he 
would  be  compellable  to  answer  and  discoyer-upon  filing  a  plea 
in  bar,  and  an  answer  in  support  of  such  plea  touching  the  mat- 
ters set  forth  in  the  bill  to  ayoid  or  repel  the  bar  or  defense. 
Thus,  for  example,  a  bona  fide  purchaser,  for  a  valuable  con- 
sideration without  notice,  may  set  up  that  defense  by  way  of 
answer  instead  of  plea,  and  shall  be  entitled  to  the  same  pro- 
tection, and  shall  not  be '  compellable  to  make  any  further 
answer  or  discovery  of  his  title  than  he  would  be  in  any  answer 
in  support  of  such  plea/' 

We  do  not  think  that  this  rule  has  the  effidct  which  is  claimed 
for  it.  Undoubtedly  the  defendant  Swift  might  have  interposed 
his  defense  by  way  of  plea,  and  then  the  practice  would  have 
been  comformable  to  the  rule  in  such  cases,  and  he  would  not 
have  been  compelled  to  answer  other  parts  of  the  bill  further 
than  would  be  necessary  in  support  of  his  plea.  But  he  chose 
to  answer,  and  under  the  old  rule,  having  submitted  to  answsf 
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fti  all,  he  would  be  compelled  to  answer  all  the  parte  of  the  hilly 
and  had  he  fiuled  to  do  bo,  hie  answer  would  be  subjeot  to  ex- 
ception. Now,  this  thirty-foorth  role  protects  him  from  liabil- 
ity to  each  exception,  and  he  is  not  compelled  to  make  any 
further  discoreiy  than  he  would  have  been  had  he  pleaded. 
Bui  if  he  adopts  the  mode  suggested  by  this  rule,  and  answers, 
fhotigh  he  may  not  be  compelled  to  answer  fully,  yet  he  must 
answer  sufficiently,  as  far  as  he  goes,  and  the  answer,  as  fiir  as 
it  goes,  must  be  judged-  by  the  same  rule  as  in  other  cases. 
Though  the  taking  issue  upon  a  plea  may  be  an  acknowledgment 
that  it  is  good,  it  is  not  so  with  an  answer.  A  plea  may  be  set 
down  for  hearing  on  objection  to  its  sufficiency  as  a  defense, 
but  exceptions  are  not  iaken  to  an  answer  unless  the  complain- 
ant requires  a  more  full  disooTcry  by  probing  still  further  the 
conscience  of  the  defendant.  We  think,  therefore,  that  the 
protection  afforded  by  the  thirty-fourth  rule  aforesaid  extends 
only  to  the  consequences  which,  under  the  old  rule,  would  en- 
sue had  the  defendant  failed  to  answer  aU  the  parts  of  the  bill, 
bat  that  the  principles  of  adjudication  upon  a  cause  heard  upon 
bill,  answer,  replication,  and  proofs  are  in  no  wise  changed. 
The  answer  under  this  rule  is  an  answer  still,  and  not  a  plea, 
and  must  be  adjudicated  upon  as  such.  Very  many  illustrations 
might  be  giyen  to  show  the  correctness  of  this  interpretation 
pat  upon  this  rule,  but  it  se^ns  so  obyious  that  it  is  hardly 
neoeesaiy  to  refer  to  them.  To  gite  to  the  rule  the  operation 
and  effect  here  claimed  for  it  would  be  to  unsettle  all  the  estab- 
lished rules  of  practice,  and  instead  of  making  it  what  it  was 
designed  to  be,  a  relief  and  protection  to  the  defendant,  it 
would  become  a  snare  to  entrap  the  unwary  complainant.  Such 
could  neyer  haye  been  the  design  of  the  rule,  nor  is  such  its 
effect,  properly  construed  and  applied. 

Again:  it  is  said  that  the  plaintiff,  though  otherwise  entitled 
to  relief,  has  lost  all  right  or  claim  thereto  by  his  own  laches. 
The  deed  or  escrow  was  deliyered  by  Zettler  to  Agnes  and 
recorded  the  eighteenth  day  of  August,  1861,  and  the  bill  was 
filed  in  April,  1862.  We  do  not  think  there  was  unreasonable 
delay  on  the  part  of  the  plaintiff,  or  that  he  can,  under  the  dr- 
eomstancee,  be  justty  chargeable  with  laches. 

What  we  haye  said  in  relation  to  the  rights  and  equities  of 
Swift  renders  it  unnecessaiy  to  discuss  the  case  of  Agnes.  We 
think  the  decree  of  the  court  below  is  erroneous,  and  should  be 
reversed.  We  are  also  of  the  opinion  that  the  answer  of  Swift 
fails  to  place  him  in  the  condition  of  a  bona  fide  purchasex 
without  notice,  and  that  the  complainant  is  entitied  to  relief. 
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The  decree  of  the  court. below  must  be  reyersed,  and  the 
cause  remanded  fQr  further  proceedings  in  accordance  with  this 
opinion. 

Dbposttakt  of  Escrow  is  Aobnt  of  Both  Qraixtob,  and  OBAirm:  Weltr 
horn  ▼.  Weaver,  63  Am.  Deo.  235,  and  note. 

Deed  Deuvkbbd  by  One  with  Whom  It  had  bbbn  Left  in  Escrow, 
•before  the  performance  of  the  condition  on  which  the  delivery  was  antlitfr- 
ized,  is  not  void  in  the  hands  of  an  innocent  purchaser:  BUgfU  v.  Sehenck^  51 
Am.  Doc.  478.  While  the  court  in  the  principal  case  did  noi  decide  to  the 
contrary,  they  strongly  intimated  that,  had  they  been  called  upon  to  decide 
'that  i>oint,  they  would  have  done  so.  A  case  similar  to  the  principal  case 
upon  this  point  is  Stanley  ▼.  Valentine,  79  111.  548. 

Deuvert  in  Escrow. — ^Upon  this  point,  see  Perry  ▼.  PaUerwi^  42  Am. 
Dec  424;  ShirUy  ▼.  Ayreg,  45  Id.  546;  Warrail  v.  Munn,  55  Id.  330,  and  tfav 
notes  to  these  cases. 

Where  Dbfxnsb  of  "  Bona  Fide  Purchaser  without  Noticb  "  n  Eb* 
ubd  upon,  notice  mast  be  denied  fully  and  positively,  though  it  be  not  chaiged 
in  the  bill;  and  if  the  facts  be  charged  from  which  such  notice  may  be  in- 
ferred, such  facts  must  be  denied  also:  Johnnon  v.  ToulnUn,  52  Am.  Dec  212. 
Purchasers  withont  notice  are  not  entitled  to  protection  further  than  as  they 
have  actually  paid  the  consideration:  Hoffman  v.  Strohecter,  32  Id.  740l 
Two  strong  cases  upon  this  point  are  Odell  v.  Oray,  55  Id.  147>  and  Btuh  v. 
BM$h,  51  Id.  675;  see  the  notes  to  these  cases. 

The  principal  gasb  came  again  before  the  supreme  court,  and  is  reported 
Ib  6  Wis.  453.  The  court  there  said  that  the  only  difference  between  the  case 
then  and  when  it  was  before  them  previously  was  that  Swift  appeared  in  the 
subsequent  case  in  the  attitude  of  a  bona  fide  purchaser  for  a  valuable  con- 
sideration. They  were  thus  called  upon  to  decide  what  they  evaded  in  the 
former  case,  to  wit,  whether  such  a  purchaser  from  a  grantee  in  a  deed  deliv- 
ered in  escrow,  who  fraudulently  procured  its  delivery  to  him,  can  hold  the 
land  as  against  the  grantor  in  the  escrow;  and  they  had  decided,  as  they  had 
hitimated  at  first,  that  he  could  not.  It  is  cited  to  the  same  point  in  F%tkiT 
y.  BeckwUh,  30  Wis.  57;  Walker  v.  Eberi,  29  Id.  198.  It  is  cited  in  BrouY. 
WUey,  6  Wis.  485,  to  the  point  that  the  consideration  must  be  actually  psid 
bj  one  who  oUims  the  benefit  of  the  d^ense  of  bona  fide  purohaser,  etc 
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[4  Wxsooimii,  486.] 

Bipabian  Ownbb  whose  Lands  are  Bounded  bt  Natioablb  Stbbam 
above  the  ebb  and  flow  of  the  tide  has  an  absolute  right  to  use  tiie  land 
covered  by  said  stream  to  the  center  of  the  th^^ad  thereof,  subject  to 
the  right  of  the  public  to  use  the  stream  as  a  public  highway  for  the 
passage  of  vessels  employed  in  its  navigation. 

OoMMON  Council  op  Citt  has  No  Power  to  Establish  *'Dock  Ldve" 
BBYOND  Which  No  Riparian  Owner  upon  a  navigaUe  stream  might 
oonstract  a  wharf.    Such  owner,  owning  the  land  to  the  center  of  the 
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itrearo,  subject 'to  the  public  easement  for  navigatioii,  has  a  right  to  con- 
stroct  his  wharf  as  he  pleases,  so  that  it  does  not  interfere  with  saoh 
easement.  To  restrict  his  right  to  build  a  dock  beyond  such  line  would 
be  taking  private  property  without  making  just  compensation. 

The  opinion  states  the  facts. 

J,  Stark^  for  the  complainant. 

Peier  Yaies,  for  the  defendant. 

By  Court,  Whttok,  C.  J.  Since  this  case  was  before  this 
coort  on  a  former  occasion,  see  2  Wis.  884,  the  bill  of  com- 
plaint has  been  amended,  but  the  amendment  does  not  appear 
to  make  a  new  statement  of  the  allegations  contained  in  the  bill 
necessaiy. 

The  answer  of  the  defendant  admits  the  building  of  the  dock 
or  wharf  by  the  complainant  at  the  place  mentioned  in  the  bill, 
and  that  the  complainant  caused  the  bed  or  channel  of  the  riyer 
in  front  of  the  lots  to  be  dredged  out,  but  denies  that  by  this 
means  the  said  lots  were  made  accessible  to  Yessels  of  the  largest 
class  navigating  the  river. 

The  answer  admits  the  fact  of  the  establishment  of  the  dock 
line  by  the  common  council  of  the  citj  of  Milwaukee,  at  the 
place  mentioned  in  the  bill,  but  states  many  facts  for  the'  pur- 
pose of  shovring  that  the  said  line  was  not  legally  established, 
and  denies  that  the  connnon  council  had  the  power  to  establish 
the  line  at  the  place  mentioned  in  the  bill,  without  the  consent 
of  the  defendant,  for  the  reason  that  it  is  one  hundred  feet  back 
from  the  navigable  bed  or  channel  of  the  river,  thus  preventing 
the  defendant  from  occupying  his  land  between  that  line  and 
the .  river.  This  land,  the  defendant  contends,  is  his  private 
property,  and  could  not  be  taken  from  him  by  the  corporate 
authority  of  the  city  of  Milwaukee,  under  our  constitution,  even 
for  a  public  use,  unless  the  necessity  for  the  taking  was  first 
established  by  the  verdict  of  a  juiy. 

The  answer  admits  that  the  defendant  drove  piles  in  front  of 
his  own  lots,  but  denies  that  any  were  driven  in  front  of  those 
belonging  to  the  complainant.  The  answer  contains  many  other 
matters,  but  we  do  not  deem  it  essential  to  notice  them. 

At  the  hearing  a  great  deal  of  testimony  was  used,  which,  as 
it  depended  to  a  great  extent  upon  the  opinions  of  the  witnesses 
in  regard  to  the  effect  that  the  wharf  or  dock  which  the  defend- 
ant  was  constructing  would  have  upon  the  flow  of  the  waters  of 
the  river  and  the  deposits  of  earth,  was  very  conflicting.  It 
i^pears  1^  a  map  which  was  1^4  evidence  that  the  lots  belonging 
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to  the  oomplftinaiit  are  sitoated  on  the  IClwankee  riTer,  a  short 
distance  below  the  plaoe  where  the  Menomonee  riyer  anitea  with 
that  stream,  and  that  the  lots  of  the  defendant  are  npon  the 
Menomonee  and  Milwaukee  rivers,  extending  a  considerable 
distance  along  the  former  stream,  to  a  point  opposite  the  place 
where  it  join?  the  latter  river,  and  from  that  point  a  sho^  dis- 
tance down  that  stream.  The  piles  driven  by  the  defendant  are 
in  both  streams,  extending  from  a  point  opposite  tiie  place  of 
confluence  up  the  liifenomonee  river,  and  down  the  Milwaukee 
rivei*,  but  do  not  ^ctend  beyond  his  lots.  It  further  appears 
that,  owing  to  the  formation  of  the  bank  of  the  river  at  the  place 
where  the  complainants  lots  are  situated,  some  of  them  front  the 
stream  at.  the  place  of  confluence,  although  sitoated  at  some  dis* 
tance  below  it,  and  others  front  the  stream  as  it  flows  past  them. 
It  further  appears  that  the  dock  or  wharf  of  the  complainant 
has  two  fronts,  corresponding  to  the  position  of  the  lots. 

This  court  has  decided  that  riparian  owners  who  are  bounded 
on  a  stream  above  the  ebb  and  flow  of  the  tide  own  the  land  to 
the  center  or  thread  of  the  stream,  and  that  where  the  stream 
is  navigable  the  land  covered  by  it  is  subject  to  the  right  of  the 
public  to  use  the  stream  as  a  public  highway  for  the  passage  of 
vessels  employed  in  its  navigation;  but  that  for  all  other  pur* 
poses  the  right  of  the  riparian  owner  to  the  use  of  the  land 
covered  by  the  water  is  perfect:  Janes  v.  PeiUbone,  2  Wis.  808. 
This  principle  is  too  well  settled  by  the  authorities  to  be  dis- 
puted. It  follows  that  both  the  complainant  and  defendant,  as 
such  owners,  have  the  right  to  use  their  land  which  is  covered 
by  the  water  of  the  river  in  any  way  compatible  with  the  use 
of  the  stream  for  the  purposes  of  navigation;  but  this  they  can- 
not interrupt.  They  may  therefore  construct  docks  or  landings 
places  for  goods  or  passengers,  taking  care  that  vessels  employed 
in  navigating  the  stream  are  not  impeded  in  their  passage,  nor 
prevented  from  the  use  of  all  parts  of  the  stream  which  ar« 
navigable.  It  is  apparent  that  both  the  complainant  and  the 
defendant  have  equal  rights;  that  is,  equal  in  proportion  to  the 
quantity  of  land  which  they  severally  own  along  the  margin  or 
bank  of  the  river,  and  that  neither  of  them  can  so  use  his  land 
as  to  impair  the  right  of  the  other.  If  the  complainant  chooses 
to  excavate  a  basin  on  his  own  land  vnthin  which  vessels  can  He 
and  discharge  and  receive  their  cargoes,  we  think  he  has  an  un- 
doubted right  to  do  so,  provided  the  navigation  of  the  river  is 
not  thereby  impaired;  but  he  cannot,  by  adopting  this  mode  oi 
improving  his  property,  impair  the  right  of  other  riparian  own* 
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era  to  the  ase  of  their  properfy,  or  impose  additional  duties  ox 
burdens  upon  them. 

Bj  applying  the  principle  here  stated  to  the  facts  of  this  case, 
-which  are  established  beyond  dispute,  we  think  it  certain  that 
the  rights  of  the  complainant,  as  a  riparian  owner,  will  not  be 
impaired  by  the  improyements  which  the  defendant  has  com- 
menced. It  is  stated  in  the  bill  that  the  defendant  was  engaged 
in  driTing  piles  and  putting  other  obstructions  in  the  river  in 
front  of  complainant's  lots  and  dock,  whereby  the  channel  of  the 
river  was  greatly  straightened  and  obstructed.  When  the  case 
was  before  us  on  a  former  occasion,  these  facts  were  admitted 
by  the  demurrer  to  the  bill  which  the  defendant  had  put  in. 
We  wiBre  then  of  opinion  that  the  facts  stated  in  the  bill  showed 
that  the  rights  of  the  complainant,  as  a  riparian  owner,  would 
be  most  injuriously  a£fected  by  the  obstructions  which  the  de- 
fendant was  placing  in  the  streetm,  and  if  the  testimony  showed 
such  a  state  of  facts,  our  opinion  would  be  unchanged.  But 
the  testimony  shows  that  the  piles,  etc.,  which  the  defendant  is 
placing  in  the  riyer,  are  not  in  front  of  complainant's  lots  in  any 
just  sense  of  that  term,  but  that  they  are  in  front  of  the  defend- 
ant's own  lots.  It  is  true  that  the  basin  which  the  complainant 
has  excavated  has  two  fronts,  one  of  which  is  towards  the  river 
as  it  flows  by  the  lots,  and  the  other  faces  the  descending 
stream.  But  the  obstructions  which  the  defendant  placed  in 
the  river  can  be  said  to  be  in  front  of  the  complainant's  dock 
only  because  they  are  above  it.  This  does  not  sustain  the  alle- 
gations contained  in  the  bill. 

It  is  to  be  borne  in  mind  that  both  the  complainant  and  the 
defendant  have  equal  rights  in  respect  to  their  land  upon  the 
river,  and  that  neither  can  impair  the  rights  of  the  other.  The 
fact  being  estabUshed  that  the  piles  and  other  materials  which 
the  defendant  has  placed  in  the  river  are  not  in  front  of  the 
comphunanf  s  dock  in  any  just  sense  of  that  term,  and  do  not, 
by  their  mere  positions,  cause  any  injury  to  the  complainant,  it 
remains  to  be  seen  whether  the  testimony  establishes  the  fact 
that  any  injury  will  result  to  him  by  the  effect  which  the  piles, 
etc.,  will  have  upon  the  flow  of  the  water  and  the  deposits  of 
earth  or  otherwise.  In  considering  the  testimony  with  reference 
to  this  fact,  we  do  not  intend  to  admit  that  a  riparian  owner 
can,  1^  adopting  a  peculiar  mode  of  constructing  his  dock,  com- 
pel oilier  riparian  owners  to  adopt  the  same  mode,  or  prevent 
them-  from  adopting  the  ordinary  mode,  of  construction.  The 
oomplainant,  it  appears,  instead  of  constmctiDg  his  dock  along 


Digitized  by  VjOOQIC 


8i8  WALKSB  v.  SHEPABD90N.  [WiaooQsln, 

the  maxgin  of  ibe- river  on  the  line  where  the  water  becomes  of 
Biifficient  depth  to  permit  yessels  to  navigate  it,  has  built  his 
dock  in  a  place  where  excavation  of  the  earth  was  necessary  in 
order  to  permit  vessels  to  approach  it;  in  fact,  construe  ting*  a 
basin  with  two  fronts,  one  of  which  is  towards  the  river  as  it 
flows  by  the  lots,  and  the  other  towards  the  descending  stream. 
We  do  not  intend  to  decide  whether,  in  such  a  case,  if  other 
riparian  proprietors  should  construct  docks  on  the  line  where 
the  water  becomes  of  sufSoient  depth  to  permit  the  approach  of 
vessels,  and  the  docks  thus  constructed  should  cause  a  deposit 
of  earth  in  front  of  the  dock  of  the  complainant  in  such  a  man- 
ner as  to  prevent  vessels  from  approaching  it,  the  latter  could 
justly  complain.  Upon  this  subject  we  shall  give  no  opinion, 
because  we  do  not  think  the  testimony  shows  that  such  will  be 
the  effect  of  the  dock  which  the  defendant  is  constructing.  The 
testimony  upon  this  subject,  as  we  have  before  stated,  is  very 
conflicting,  and  by  na  means  sufficient  to  warrant  the  interfer- 
ence of  a  court  of  chancery  to  prevent  the  defendant  from  pro- 
ceeding with  the  construction  of  this  dock.  The  principle  which 
governs  courts  of  equity  in  regard  to  eases  of  this  nature  was 
thus  stated  in  the  opinion  of  this  court  when  this  case  was  before 
us  at  a  former  term:  **  In  cases  of  this  nature,  where  the  acts 
which  create  the  public  nuisance  cause  also  private  and  special 
injury  to  the  plaintiff,  an  action  at  law  will  lie;  and  where  the 
complainant  in  a  bill  in  equity  shows  that  acts  are  about  to  be 
committed  which  will  inevitably  produce  the  same  result,  the 
court  will  interfere  by  injunction  to  prevent  the  threatened  in- 
jury, if  it  is  of  such  a  nature  as  to  justify  the  issuing  of  the 
injunction:"  See  2  Wis.  384.  This  we  suppose  to  be  a  correct 
statement  of  the  law  applicable  to  cases  of  this  description,  and 
the  testimony  by  no  means  makes  out  such  a  case  on  the  part  of 
the  complainant. 

The  conclusion  at  which  we  have  arrived  in  regard  to  the 
effect  of  the  testimony  is  decisive  of  the  case,  because,  however 
illegal  the  conduct  of  the  defendant  may  be,  the  complainant 
cannot  obtain  relief  from  a  court  of  equity  without  he  shows 
that  he  shall  suffer  special  injury  unless  such  relief  is  granted. 

But  another  matter  was  argued  by  the  counsel  for  the  parties, 
and  we  have  concluded  to  express  our  opinion  in  regard  to  it. 
And  that  is,  the  effect  of  the  establishment  of  the  dock  line  (as 
it  is  called)  by  the  common  council  of  the  city  of  Milwaukee. 
The  complainant  in  his  bill  alleges  that  such  a  line  was  estab- 
lished by  the  common  council,  that  his  dock  is  built  on  the 
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line  thus  established,  but  that  the  dock  whidi  the  defendant  is 
constructing  extends  into  the  channel  of  the  riyer  more  than 
fifty  feet  beyond  the  said  line. 

The  authority  to  establish  the  dock  line  is  by  the  com- 
plainant supposed  to  be  conferred  upon  the  common  council  by 
the  legislature.  Assuming  that  the  complainant  is  correct  in 
the  construction  which  he  has  given  to  the  act  of  the  legislature 
which  he  contends  confers  the  same,  it  may  be  well  to  consider 
the  authority  of  the  legislature  in  relation  to  the  subject.  By 
our  constitution  it  is  provided  that  the  property  of  no  person 
shall  be  taken  for  public  use  without  just  compensation  there- 
for: Const.  Wis.,  arts.  1,  5,  13.  We  have  before  stated  that  a 
riparian  proprietor  bounded  by  a  stream  above  the  ebb  and 
flow  of  the  tide,  but  navigable  in  part,  owns  the  land  to  the 
center  or  thread  of  the  stream,  and  that  the  public  have  the 
right  to  use  the  stream  for  the  purposes  of  navigation,  but  that 
in  all  other  respects  his  right  to  the  soil  is  perfect. 

It  seems  from  this  statement  of  the  law  applicable  to  cases  of 
this  nature  that  the  legislature  has  no  authority  under  our  con- 
stitution to  take  land  thus  situated  for  public  use  without 
making  "just  compensation  therefor."  If  laud  bounded  by  a 
stream  is  Uie  property  of  the  riparian  owner,  it  can  no  more  be 
token  and  appropriated  by  the  public  to  its  own  use  without 
compensation  than  any  other  property. 

Gould  the  legislature  grant  authority  to  the  common  council 
of  Milwaukee  to  establish  a  dock  line,  so  as  to  prevent  a 
riparian  ovmer  from  constructing  a  dock  on  his  ovm  land,  at  a 
place  where  it  would  not  interfere  with  the  navigation  of  the 
river,  without  making  compensation  for  the  property  which 
which  might  thus  be  taken  ?  Suppose  the  line  should  be  estab- 
lished at  a  distance  from  the  navigable  part  of  the  river,  and  the 
land  between  the  line  and  the  navigable  part  of  the  river 
should  be  rendered  worthless  by  the  establishment  of  the  line  at 
the  place  fixed  by  the  common  council,  would  not  the  property 
of  ihe  riparian  owner  in  such  a  case  be  taken  in  the  just  sense 
of  the  term?  We  are  inclined  to  think  that  it  would,  and 
that  in  such  cases  it  would  be  necessary  to  make  compensation 
to  the  ovmer  for  the  property  which  would  thus  be  rendered 
valueless  by  this  act  of  the  common  council. 

In  the  opinion  which  we  have  given  we  do  not,  of  course, 
intend  to  deny  the  authority  of  the  legislature  to  grant  power  to 
the  common  council  to  prevent  the  erection  of  nuisances,  or  to 
prohibit  the  carrying  on  of  noxious  or  offensive  trades  within 
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the  limits  of  the  <Aty,  or  in  partioalar  places  within  the  oity,  as 
this  depends  entirely  npon  another  principle. 

For  the  reasons  abOTe  giyen,  the  decree  in  this  case  most  be 
reyersed. 

Gbaktbb  Takxs  to  Middlb  Lins  or  Stbkam  abovx  Tii>i*watb&:  Lmee 
Cariey,  S5  Am.  Deo.  637;  MiddUton  v.  Pritchard,  38  Id.  112;  where  the  linee 
of  «  grant  of  land  from'the  state  indade  a  navigable  river,  the  soil  oovered 
by  the  river  pasees  with  the  grant,  subject  to  the  publie  easement  of  fishery 
and  navigation:  Brown  v.  Kennedy,  9  Id.  503. 

This  Qitbshon  is  Discqssbd  at  Lbkoth  in  Kotb  to  AmM  v.  ifiMuljr, 
10  Am.  Dec  386,  where  the  principal  oase  is  cited;  see  also  note  to  Bather  v. 
Jki(e«»  23  Id.  682.  The  principal  oase  is  cited  to  the  point  thsct  porohasera  ol 
land  lying  upon  the  banks  of  a  stream  above  the  ebb  and  flow  of  the  tide, 
when  bounded  by  the  stream,  are  presumed  to  run  to  the  center  of  such  stream, 
in  Marnur  v.  SchvUe,  13  Wis.  692-706;  AmM  v.  Elmore,  16  Id.  614;  OUon 
V.  MerriU,  42  Id.  210;  Ddaplane  y.  The  O.  S  K.  W.  B^y  Co.,  Id.  225; 
IMbruikY,  TheN.W.  CT.  JTy  Cb.,  42  Id.  264;  Z^onMOfi  v.  ifoMvy,  52  Id.  286. 
It  \a  also  referred  to  npon  the  question  of  the  legislative  right  to  establish  a 
dock  line  therein  decided,  but  held  to  be  not  in  point  in  Talee  v.  Judd^  18 
Wis.  118-130. 


Bbown  v.  Pbatt. 

[4  Wksoonni,  618.] 

To  CoKsirruTX  Valid  Levy  ttfok  PBOPXBTTy  SesBinr  must  bi  wnBor 
Vnw  of  the  property,  and  have  it  under  his  oontroL 

Lbvt  upon  Lot  or  Loos,  Some  or  Thsk  Sqattxru)  alono  Stkiam  in 
detached  parcels  for  a  mile  and  a  half,  and  the  remainder  in  a  mill-pond, 
where  some  of  them  were  under  the  ice  which  oovered  the  same,  and 
oould  not  be  seen,  is  invalid  as  to  such  of  the  logs  as  were  out  of  the  sight 
and  oontrol  of  the  sheriff. 

br  Action  or  Tbotxb  bt  Pitbooaskb  or  Lor  or  Loos  undxb  Rnconov, 
WmoH  HAD  BBBN  Vaudlt  levied  npon  some  of  them  and  invalidly 
npon  the  remainder,  it  is  necessary  for  the  plaintiff  to  show  that  he  is 
entitled  to  the  possession  of  the  particular  property  which  is  the  subject 
of  the  suit,  or  of  some  part  of  it,  which  he  can  identify,  or  he  cannot 
recover. 

This  was  an  action  of  troTer  against  the  defendants  in  error, 
bj  the  plaintiff  in  error,  for  conyerting  a  number  of  plaintiff's 
saw-logs  to  their  own  use.  The  opinion  states  the  necessary 
facts. 

KncndUm  and  Knapp^  for  the  plaintiff  in  error. 

D.  J.  PuOing,  for  the  defendant  in  error. 

By  Oourty  Whttok,  0.  J.  We  think  that  the  nonsoit  was  ri^ti 
and  that  the  judgment  of  the  court  below  must  be  afbmed. 
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The  plaintiff  was  obliged  to  show  title  to  the  logs,  and  this 
he  sought  to  do  only  by  means  of  the  sale  on  the  execution.  In 
this  we  are  of  opinion  he  failed,  as  the  &ot8  fail  to  show  that 
any  sufficient  levy  was  made  upon  them. 

In  order  to  constitute  a  valid  levy,  the  sheriff  must  be  within 
view  of  the  property,  and  have  it  under  his  control:  Bay  v.  EdV' 
court,  19  Wend.  496;  Van  Wyck  ▼.  Pine,  2  Hill  (N.  Y.),  666. 

The  facts  in  this  case  show  that  the  logs  were  not  all  in  view 
of  the  officer,  and  that  some  of  them  were  under  the  ice  with 
which  the  mill-pond  was  covered.  Many  of  them  were  in  such 
a  situation  that  they  could  not  be  identified,  nor  even  counted. 

It  is  probable  that  a  valid  levy  was  made  on  some  of  the  logs, 
but  as  they  were  not  together,  but  were  *'  scattered  along"  the 
stream  in  detached  parcels  for  a  mile  and  a  half,  a  valid  levy 
upon  those  which  the  sheriff  saw  and  had  iii  his  power*  would 
not  affect  those  which  were  not  thus  situated.  Admitting  that 
the  sheriff  made  a  valid  levy  upon  some  of  the  logs  which  he 
sold  to  the  plaintiff  on  the  execution,  still  the  plaintiff's  proof 
was  defective  for  the  reason  that  it  did  not  show  that  any  of 
them  which  were  the  subject  of  this  suit  were  thus  levied  upon. 
The  jury,  if  the  case  hftd  been  submitted  to  them,  could  not 
have  determined  from  the  testimony  that  any  particular  one  of 
the  logs  belonged  to  the  plaintiff.  In  actions  of  this  nature  it 
is  of  course  necessary  for  the  plaintiff  to  show  that  he  is  enti- 
tled to  the  possession  of  the  particular  property  which  is  the 
subject  of  the  suit,  or  of  some  part  of  it  which  he  can  identify, 
or  he  cannot  recover.  Again:  it  appears  from  the  testimony 
that  a  suit  was  brought  by  the  plaintiff  before  a  justice  of  the 
peace  against  two  of  the  defendants  for  the  conversion  by  them 
of  a  part  of  the  logs  which  were  sold  by  the  sheriff  to  the  plaint- 
iff,  and  that  the  action  resulted  in  a  judgment  in  favor  of  the 
plaintiff.  The  logs  which  were  the  subject  of  that  suit  may 
have  been  those  upon  which  a  valid  levy  was  made  by  the  sher- 
iff. If  so,  then  the  plaintiff's  title  to  those  would  be  good, 
while  as  to  the  remainder  it  would  be  worthless. 

The  only  point  in  the  case  which  creates  any  difficulty  arises 
upon  the  proof  which  was  introduced  at  the  trial  to  show  that 
the  question  as  to  the  ownership  of  the  logs  had  been  determined 
in  a  previous  suit  between  the  present  plaintiff  and  two  of  the 
defendants.  It  is  insisted  by  the  plaintiff  in  error  that  the 
proceedings  before  D.  K  Noyes,  a  justice  of  the  peace,  which 
were  proved  at  the  trial,  show  conclusively  that  the  logs  in 
question  axe  the  property  of  the  plaintiff.    The  action  which 
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was  tried  before  the  justice  was  an  action  of  trover  for  some  of 
the  logs  which  were  sold  by  the  sheriff  on  the  execution,  and 
was  brought  by  the  present  plaintiff  against  two  of  the  present 
defendants,  viz.,  Philarmon  Pratt  and  Charles  L.  Wood.  The 
suit  resulted  in  a  judgment  in  favor  of  the  plaintiff.  Without 
noticing  the  fact  that  one  of  the  defendants  in  the  present  suit 
was  not  a  party  to  the  former  one,  and  does  not  appear  in  the 
position  of  a  privy,  we  think  that  the  proceedings  before  the 
justice  do  not  preclude  the  defendants  from  contesting  the 
plaintiff's  title  to  the  property  in  this  action.  In  the  case  of 
Doty  V.  Brown,  4  N.  T.  71  [53  Am.  Dec.  350],  the  court  of 
appeals  of  New  York  decided  that  when  the  question  of  fraud 
in  the  sale  of  property  had  been  decided  by  a  justice  of  the  peace 
the  decision  was  conclusive  as  to  all  the  properiy  included  in 
the  sale,  although  the  action  before  the  justice  was  brought  to- 
determine  the  rights  of  the  parties  in  regard  to  a  portion  of  it 
only.  The  court  held  that,  as  the  justice  had  decided  that  the 
sale  of  the  property  was  fraudulent  and  void,  the  decision  was 
conclusive  as  to  the  property  included  in  the  sale. 

This  case  appears  to  have  gone  as  far  in  favor  of  the  doctrine 
contended  for  by  the  plaintiff  in  error  as  any  to  be  found  in  the 
books:  See  Outram  v.  Morewood,  3  East,  346;  Adams  v.  Barnes^ 
17  Mass.  368.  We  are  not  disposed  to  controvert  the  decision, 
but  we  do  not  think  that  the  case  before  us  falls  within  the 
principle  decided  by  the  court.  Admitting  that  the  justice 
decided  that  the  plaintiff's  title  to  the  logs,  derived  from  the 
sale  on  the  execution,  was  valid,  there  is  nothing  in  the  testi- 
mony to  show  that  the  justice  decided  the  question  as  to  the 
ownership  of  the  logs  which  are  the  subject  of  this  suit.  We 
have  stated  that  probably  the  sheriff  made  a  valid  levy  upon  a 
portion  of  the  logs;  if  so,  the  title  of  the  plaintiff  may  be  per- 
fect as  to  a  part  of  them,  and  worthless  as  to  the  remainder.  li 
cannot  be  determined  from  the  testimony  what  particular  logs 
were  the  subject  of  controversy  before  the  justice,  and  for  thai 
reason  we  cannot  decide  that  the  question  of  the  title  of  the 
plaintiff  to  the  properiy  has  been  judicially  determined. 

In  the  case  of  Doty  v.  Brown,  4  N.  T.  71  [53  Am.  Dec.  350], 
the  entire  property  in  controversy  in  both  suits  was  the  subject 
of  the  sale,  and  that  having  been  determined  to  be  fraudulent 
and  void  by  a  court  of  competent  jurisdiction,  the  decision  was 
held  conclusive  as  to  the  entire  property.  But  in  this  case  we- 
have  nothing  to  show  that  the  plaintiff's  title  to  the  property 
has  been  before  the  subject  of  controversy. 

Judgment  affirmed. 
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What  Necessabt  to  Constitute  Valid  Levy  upon  Pbopbrtt:  Soe 
Princeton  Bank  v.  Orozer,  53  Am.  Dec.  254;  TromUo  v.  TUford,  31  Id.  484; 
PoHi8  V.  Parker,  58  Id.  95;  WraUierby  v.  Covington,  49  Id.  623;  Hanna  v. 
Bnj^  52  Id.  606.  Is  the  case  of  HiU  v,  Harris,  50  Id.  542,  the  levy  waa 
upou  three  thonsand  bricks  in  a  kiln  among  a  larger  number,  and  it  was  held 
a  valid  levy,  the  court  saying  that  it  was  not  necessary  to  separate  the  bricks 
lcvie<l  upon  before  a  sale.  So  in  the  case  of  Banks  v.  Evans,  48  Id.  734,  it 
was  held  a  valid  levy  where  the  sheriff  went  to  a  cotton-gin  belonging  to  the 
debtor,  saw  a  quantity  of  cotton  which  he  was  told  amounted  to  seventy-five 
bales,  ar|d  was  s^so  ii^formed  that  a  like  quantity  belonging  to  the  debtor 
was  at  another  plaee,  which  latter  cotton  he  did  not  see  at  alL  In  Ms  return 
he  stated  that  he  had  levied  upon  one  hundred  and  fifty  bales.  These  two 
cases  seem  to  be  more  liberal  than  the  principal  case:  See  Freeman  on  Exe- 
cutions, sees.  260,  290,  where  the  principal  case  is  cited  and  its  doctrine  dia« 
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Doe  ex  debl  Saltonstall  v.  Bilet  and  Dawson. 

[28  Alabama,  164.] 

JuBisDionoN  OF  Obphaks'  Coubt  to  Obdeb  Salb  of  Iktbstatb'8  Bbaltt 
affirmatively  appears  in  a  collateral  proceeding  .by  a  record  showing  an 
administrator's  petition  for  an  order  to  sell  such  realty,  alleging  as  a 
ground  therefor  deficiency  of  personal  assets  for  the  payment  of  debts, 
and  an  order  of  sale  by  the  court,  based  on  such  petition. 

Obdbb  of  Salb  of  Iiytbstate's  Bbaltt,  bt  Orphans*  Coubt,  akd  Pbo- 
OBBDiNOS  Had  thebbundbb,  where  the  record  shows  affinnatively  that 
the  court  had  jurisdiction  to  order  the  siale,  that  the  land  was  sold  under 
its  order,  that  the  court  duly  approved  the  sale,  and  that  a  deed  was 
executed  to  the  purchaser  in  accordance  therewith,  are  in  the  nature  of 
proceedings  in  rem;  and  though  they  may  abound  in  errors,  are  oondn* 
live  until  vacated,  and  cannot  be  collaterally  impeached. 

Rboitals  iTf  Dbcbbbs  of  Coubts  of  Special  Limited  Powebs  cannot 
Give  Jobisdiction;  but  where  the  jurisdiction  otherwiM  appears,  as  in 
the  case  of  an  order  of  sale  of  an  intestate's  realty,  by  exhibition  of 
petitions  therefor  and  the  action  of  the  court  thereon«  the  decree  may  be 
looked  to  for  the  purpose  of  determining  whether  the  action  of  the  ooort 
was  predicated  upon  two  petitions,  separately  shown  in  the  record,  or 
whether  the  two  were  regarded  as  one  application,  and  one  as  amenda- 
tory of  the  other. 

Pabol  Evidence  is  Admissible  to  Pbove  Death  of  Shebiff,  who  was 
ex  officio  the  administrator  of  the  estate  of  a  decedent,  as  a  juriadio- 
tional  fact  upon  which  the  court  acted  in  appointing  a  snbeeqnent  ad- 
ministrator, where  the  validity  of  a  sale  of  the  decedent's  realty,  on  the 
application  of  such  subsequent  administrator,  is  collaterally  impeached. 

Ck^UBT  IS  Pbesumed  Judicially  to  have  Known  of  Expibation  of  Tebm 
OF  Office  of  Shebiff,  its  executive  officer,  whether  by  limitation  or 
death,  and  in  the  appointment  of  another  officer  to  have  acted  on  iti 
judicial  knowledge. 
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Deed  sr  CoioiiasioNEBa,  to  Pubcbabee  at  thbi&  Sale,  ukbeb  Ordep 
or  Obphans'  Coubt,  ii  admiBtible  as  evidence  for  the  grantee  of  ench 
pnrohaaer,  in  a  snit  by  the  intestate's  heir  at  law,  if  It  embraoes  any 
portion  of  the  land  so  sold,  thongh  the  description  contained  in  it  does 
not  correspond  to  the  description  of  the  land  sned  for,  and  a  general  ob* 
jection  thereto  should  be  overmled. 

Saiji  ST  CoMMUSioirEBS  UHDEB  Obdeb  OF  ORPHANS*  CouBT  is  not  inval- 
idated by  indefiniteness  and  discrepancy  in  the  description  of  the  land 
in  the  petition,  order  of  sale,  report  of  sale,  and  commissioners'  deed,  if 
it  appears  that  the  land  sold  and  conveyed  by  the  commissioners  was 
within  the  description  in  the  petition  and- order  of  sale,  and  in  such  case 
parol  evidence  is  admiisible  for  the  purpose  of  fixing  the  bonndariss  of 
and  identifying  the  land  sold,  according  to  the  data  famished  by  the 
deed. 

Ie  Fixdio  Boundabies  or  Laud,  Streets,  when  well  defined  and  design 
nated  by  natural  or  artificial  monuments,  will  govern  oonrse  and  dis- 
tance; but  where,  as  in  the  in&mcy  of  a  town,  the  streets  are  only 
undefined  portions  of  land  dedicated  to  public  use,  and  themselves  re- 
quiring to  be  located,  they  cannot  govern  in  fixing  boundaries  of  othei 
lands. 

Appellate  Coobt  will  not  Bevebse  Jin>OMENT  roB  Ebrob  without 
Injubt,  as  for  erroneous  charges  or  refusals  to  chaige,  where  the  evi- 
dence in  the  bill  of  exceptions  clearly  shows  that  the  appellant  is  not 
entitled  to  Judgment. 

'Encsiaapr  to  recoyer  certain  lots.  The  properly  is  described 
in  the  declaration  as  "  the  south-east  section  of  square  No.  27, 
as  marked  on  the  plat  of  surrey,  beginning  at  the  north-west 
intersection  of  Franklin  and  Dauphin  streets,  thence  running 
along  the  north  side  of  said  Dauphin  street  two  hundred  and 
twenty  feet  to  the  north-east  intersection  of  Dauphin  and  Ham- 
ilton streetSi  and  extending  back  northwardly  one  hundred  and 
sixty  feet,  and  bounded  on  the  east  by  Franklin  street,  on  the 
south  by  Dauphin  street,  on  the  west  by  Hamilton  street^  and 
on  the  north  by  lands  now  or  lately  of  Joshua  Kennedy.'' 
Defendants  pleaded  not  guilty.  Plaintifis  claim  title  as  the 
heirs  at  law  of  one  Alvan  Bobeshaw,  deceased,  whose  seisin  at 
the  time  of  his  death  defendants  admit.  Defendants  claim  un« 
der  a  sale  by  the  orphans'  court,  in  administration  of  said  Bobe- 
shaw's  estate,  of  the  property  in  dispute  to  one  Bates,  the  defend- 
ants' grantor;  and  to  sustain  their  title  produce  a  transcript  of 
the  record  of  the  orphans'  court  in  the  matter  of  said  estate. 
Such  record  shows  a  grant  of  letters  of  administration,  and 
qualification  of  the  administrator,  and  an  appraisement.  There 
then  api>ear  in  the  record  two  petitions  alleging  insufficiency 
of  the  property  to  pay  decedent's  debts,  and  praying  an  order 
of  sale,  one  petition  describing  the  lots  as  '*  three  lots  of  ground 
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lying  on  Dauphin  street,  and  bounded  south  by  Dauphin  street, 
east  by  Franklin  street,  north  by  the  lands  of  John  Moore  and 
Samuel  Famsworth,  and  west  by  those  of  Bobert  Carr  Lane  and 
Hamilton  street;"  and  the  other  as  *'  three  lo.ts  of  ground  lying 
in  the  city  of  Mobile,  bounded  by  Dauphin  street  on  the  south, 
on  the  east  by  Claiborne  street,  north  by  the  lands  of  John 
Moore  and  Thomas  Bichardson,  jun.,  and  west  by  the  lands  of 
Bobert  Carr  Lane;  also  all  the  right,  title,  interest,  and  claim 
which  said  Abram  Bobeshaw  had  in  or  to  three  other  lots  ad- 
joining the  above  on  the  west,  and  claimed  by  Bobert  Can 
Lane."  Then  appear  a  citation  to  the  heirs,  a  hearing,  and 
order  of  sale  (said  order  of  sale  describing  the  land  in  the  same 
manner  as  the  last  of  the  above  descriptions),  directing  com- 
missioners to  sell  the  same.  Next  appears  the  report  of  the 
commissioners  of  the  sale  to  J.  P.  Bates  of  the  "  three  lots 
bounded  south  by  Dauphin  street,  west  by  Hamilton  street, 
north  by  the  lands  of  George  Oretz  and  Samuel  Famsworth,  and 
east  by  the  other  three  lots  of  said  Abram  Bobeshaw,  and  also 
the  other  three  lots  adjoining  the  above  on  the  east,  and  bounded 
south  by  Dauphin  street,  east  by  Claiborne  street,  west  by  the 
aforementioned  three  lots,  and  north  by  the  lands  of  said  Fams- 
worth and  Moore,"  and  the  approval  of  said  report.  Defendants, 
on  the  hearing,  after  presenting  the  above  record,  offered  in  evi- 
dence the  commissioners'  deed  to  said  Bates,  which  described  the 
property  substantially  as  last  above  set  forth,  except  that  the  last 
three  lots  are  described  as  being  bounded  on  the  east  by  Frank- 
lin instead  of  Claiborne  street.  Plaintiffs  objected  to  the  admis- 
sion of  the  deed,  on  the  ground  that  it  was  a  deed  to  different 
property  than  that  described  in  the  order  of  sale,  commissioners' 
report,  and  approval  of  sale.  The  objection  was  overruled,  and 
plaintiffs  excepted.  Defendants  then  offered  to  prove  by  one  of 
the  said  commissioners,  Krebs  by  name,  that  the  sale  was  made 
on  the  land  sued  for,  as  the  property  intended  to  be  sold. 
Plaintiffs  objected  to  the  evidence,  on  the  ground  that  it  was 
parol  evidence,  intended  to  vary  the  effect  of  the  transcript  of 
the  record  as  above.  The  objection  was  overruled,  and  plaintiffs 
excepted.  Defendants  offered  to  prove  that  Duval,  former  sher- 
iff of  Mobile  couniy,  and  ex  officio  the  administrator  of  the 
estate  on  vacancy  in  the  office,  was  dead,  and  that  the  orphans' 
court  had  therefore  authority  to  appoint  another  administrator. 
Plaintiffs  objected  to  the  evidence,  claiming  that  the  record 
shoul<?  show  such  facts,  and  that  parol  evidence  was  inadmissi- 
ble to  supply  the  deficiency.     This  objection  was  also  overruled. 
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and  plaintiflB  excepted.    The  xemamiiiff  facts  axe  stated  in  the 
opinion. 

P.  Walher  and  A.  S.  JUdnning,  for  the  appellants. 

P.  EamiUon  and  B.  H.  SmUh,  contra. 

By  CSourty  CHmrov,  0.  J.  The  main  points  inrolyed  in  this 
case  haTe  nndexgone  Texy  ihoxongh  inTestigation,  and  we  there- 
fore deem  it  nnnecessazy  to  repeat  what  has  been  heretofore  said 
by  this  court  with  reference  to  them.  Upon  a  carefol  inspection 
of  the  record,  and  after  a  review  of  the  adjudged  cases,  most  of 
which  haye  been  collated  with  much  abiliiy  and  research  by  the 
respectiYe  counsel,  we  have  attained  the  following  conclusions: 

1.  That  the  record  from  the  orphans'  court  of  Mobile  county 
affirmatiyely  shows  that  said  court  had  jurisdiction  to  make  the 
order  for  the  sale  of  the  land  of  Alyan  Bobeshaw,  deceased. 

2.  That  having  jurisdiction,  and  its  action  being  in  the  nature 
of  proceedings  in  rem^  and  the  land  having  been  sold  by  the 
order  of  the  court,  the  sale  approved  by  it,  and  a  deed  of  con- 
veyance executed  by  the  commissioners  in  accordance  with  its 
mandate,  such  proceedings,  though  they  may  abound  with  errors 
for  which  an  appellate  court  would  reverse,  are  nevertheless 
binding  and  conclusive  until  they  are  vacated.  They  cannot  be 
collaterally  called  in  question. 

3.  Although  two  petitions  for  the  sale  of  the  intestate's  land 
appear  in  the  record,  the  orphans'  court  might  well  have  re- 
garded one  as  amendatoiy  of  the  other,  and  have  treated  them 
both  as  constituting  but  one  application.  And  although  recitals 
in  the  decrees  of  coturts  of  special,  limited  powers  cannot  give 
jurisdiction,  yet  when  the  jurisdiction  otherwise  appears,  as  in 
this  case,  by  the  exhibition  of  the  petitions  and  the  action  of  the 
court  thereon,  we  may  look  to  the  decree  to  see  whether  its 
action  is  predicated  upon  the  petition  separately  or  as  consti^ 
tuting  but  one  application.  In  this  case,  the  decree,  or  ordef  iH 
sale,  shows  that  both  petitions  were  acted  upon  conjunctively, 
which,  we  have  seen,  the  court  might  well  do.  That  the  peti^^ 
tion  may  be  identified  by  the  entry,  see  SivJbbHefield  v.  Edgefrty; 
1  Ala.  38,  and  Fortune  v.  State  Bank,  4  Id.  388,  which  are  analo- 
gous in  principle,  the  courts  in  each  case  exercising  a  limited, 
special  jurisdiction,  quoad  the  subject-matter. 

4.  We  think  there  was  no  error  in  admitting  proof  of  the 
death  of  Duval  as  a  jurisdictional  fact,  upon  which  the  orphans' 
court  acted  in  the  appointment  of  the  subsequent  administrator. 
If  it  was  erroneous,  however,  we  should  hold  that  it  was  not 
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pirejudioial  ta  the  appellant^  since  Duval  was  inyested  with  the 
office  of  administEator,  if  installed  at  all,  in  virtae  of  his  office  aa 
sheri^  of  Mobile  ooontj.  As  sheriff,  he  was  the  execntiye  officer 
of  said  probate  court;  and  the  court  must  be  presumed  judicially 
to  have  known  when  his  time  expired  and  when  the  office  was 
vacated  by  death.  The  matter,  therefore,  which  was  shown  by 
the  objectionable  proof,  conceding  it  to  be  objectionable,  beiitg 
in  contemplation  of  law  within  the  knowledge  of  the  court,  it  is 
more  consonant  with  reason  and  law  to  presume  the  court  acted 
upon  its  own  knowledge  that  the  office  was  vacant  by  death  of 
the  incumbent,  or  by  the  expiration  of  his  official  term,  than 
that  it  should  attempt  to  depose  one  administrator  by  the  ap- 
pointment of  another  to  the  same  office  without  otherwise  remov- 
ing the  former. 

5.  It  follows  from  what  we  have  said  that  the  court  properly 
refused  the  several  charges,  making  the  case  turn  upon  certain 
irregularities  alleged  to  have  intervened  in  the  orphans'  court  pro- 
ceedings. The  alleged  want  of  proper  notice  of  forty  days  by 
citation  to  the  heirs;  the  fabt  that  the  record  fails  to  show  that 
the  guardian  ad  Utem  accepted  the  appointment,  and  the  absence 
of  an  answer  by  him  denying  the  allegations  of  the  petition;  the 
absence  of  proof  of  proper  notice  of  the  time  and  place  of  sale 
by  the  commissioners,  as  well  as  the  action  of  the  court  in  the 
appointment  of  Lane — are  mere  irregularities  not  affecting  tha 
jurisdiction  of  the  court  over  the  subject-matter,  and  conse- 
quently not  such  as  render  the  sale  void.  '  They  may  furnish 
good  reasons  for  setting  it  aside,  or  for  reversing  the  proceed- 
ings in  a  revising  court,  but  cannot  be  allowed  to  vacate  it  in 
this  collateral  proceeding.  Were  the  law  otherwise,  there  would 
be  no  securiiy  in  such  sales,  and  estates  would  be  almost  daily 
sacrificed  for  the  want  of  bidders  rash  enough  to  invest  their 
means  in  such  hazardous  purchases :  Wyman  v.  Campbell,  6  Pert. 
219;  Lee  v.  GawfheU,  Id.  249;  Couch  v.  Campbell,  Id.  262; 
lAghtfooty.  Doe,  1  Ala.  475-481;  Doeexdem.  DuvdlY.  McLodcey, 
Id. 730;  Bonner^.  (?recnZce'«i5feir«,  6 Id. 411-414;  Perkins's Ea^r 
V.  Winier^s  Adm'r,  7  Id.  865;  Price  v.  WUkinsori,  10  Id.  172-175; 
Bugdy  V.  Bobinson,  Id.  722;  Cox  v.  Davis,  17  Id.  714  [52  Am. 
Dec.  119];  Cole  v.  ConoUy,  16  Id.  281,  and  cases  there  cited. 

6.  The  deed  from  the  commissioners  to  Bates  was  properly 
admitted  in  evidence  as  a  link  in  the  defendant's  claim  of  title. 
If  it  embraced  any  portion  of  the  land  ordered  to  be  sold,  it 
was,  as  to  that  portion,  proper;  and  the  objection  being  genesalt 
it  was  properly  overruled. 
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7.  There  was  not,  in  our  opinion,  snoh  indefiniteness  of  de~ 
aoription  of  the  land  sold,  or  anoh  discrepancy  between  the  deed 
of  oonTeyance,  the  report  of  sale,  the  order  to  the  commission- 
era,  and  the  petition,  as  will  Tacate  the  proceedings.  Although 
the  land  is  described  inartificially,  and  somewhat  differently,  in 
each  attempt  at  the  description  of  it  npon  the  record,  still  we 
think  enough  appears  to  enable  the  court  to  see  that  the  land  sold 
and  conyeyed  by  the  commissioners  was  comprehended  in  the 
description  as  contained  in  the  application  by  the  administrator 
for  the  sale,  and  in  the  order  of  the  court  awarding  or  directing 
such  sale.  This  appearing,  it  was  competent,  by  parol  proof,  to 
fix  the  boundaries  of  the  tract  or  portion  sold,  according  to  the 
data  furnished  by  the  deed,  so  as  to  identify  the  land  therein 
described.  There  was  therefore  no  error  in  admitting  the  testi« 
mony  of  Erebs.  Indeed,  he  proves  what  the  report  of  the  com- 
missioners already  set  forth,  viz.,  that  the  sale  was  made  upon 
the  land. 

8.  The  appellees*  counsel  contends  that  the  streets,  being  the 
most  durable  monuments,  must  govern  in  the  description.  This 
depends  on  circumstances.  If  Uie  streets  are  well  defined,  and 
designated  by  some  natural  or  artificial  monument,  they  would 
doubtless  control;  but  if  in  the  infancy  of  a  town  or  cily  they 
are  not  defined,  and  are  but  portions  of  land  dedicated  to  pub- 
lic use,  as  described  upon  some  chart  or  plan  of  the  town  or 
diy,  requiring  themselves  to  be  located  or  fixed,  they  would 
furnish  very  uncertain  guides  in  arriving  at  the  boundary  of 
other  lands. 

But  concede  that  the  streets  mentioned  in  the  descriptions 
given  of  this  land  must  govern,  and  that  courses  and  distances 
must  yield  to  them,  as  in  case  of  permanent  monuments,  the 
appellants  are  placed  in  no  better  condition;  for  if  the  tracts  are 
coterminous,  divided  by  a  line  running  north  and  south,  it  is 
clear  that,  beginning  on  .Olaibome  street  in  the  east,  and  run- 
ning to  Hamilton  street  on  the  west,  bounding  the  land  south 
by  Dauphin  street,  the  land  sold  is  embraced  within  that 
boundary.  That  th^  commissioners  may  have  left  unsold  the 
portion  lying  between  Olaibome  and  Franklin  streets  would  not 
vitiate  the  sale  of  the  land  between  Hamilton  and  Franklin 
streets.  The  first  petition  set  out  in  the  record  describes  the 
land  as  extending  from  Franklin  to  Hamilton,  bounded  south 
by  Dauphin,  and  north  by  lands  of  Moore  and  Famsworth. 
'Ibis  is  the  land  sold  and  now  claimed  by  plaintiffs.  The  only 
confusion  in  the  description  here  given  is  in  describing  the 
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lands  as  oonsistmg  of  three  lots,  and  boonding  it  on  the  west 
by  the  land  of  Bobert  Carr  Lane  as  well  as  Hamilton  street 
But  if  the  streets  control,  then  this  petition  sufficiently  describes 
the  land,  aided  by  the  parol  proof  to  fix  the  boundaiy  of  the 
lands  of  coterminous  proprietors  at  the  north.  The  second  pe- 
tition,  or  that  immediately  following  the  other  in  the  record,  is 
for  the  sale  of  six  lots  bounded  east  by  Claiborne,  south  by 
Dauphin,  west  by  three  lots  claimed  by  B.  C.  Lane;  and  also 
these  three  last  lots,  which  extend  west  to  Hamilton  street.  The 
order  of  sale  extends  from  Claiborne  to  Hamilton,  and  is  for 
six  lots,  three  of  them  being  in  possession  of  the  adminis- 
trator,  and  bounded  on  the  west  by  Hamilton  street.  The  com- 
missioners' report  shows  the  sale  upon  the  premises  of  six  lots, 
commencing  at  Hamilton  street  and  extending  east,  being  coter- 
minous. This  would  bring  the  eastern  boundary  to  Franklin, 
which  they  evidently  designate,  through  mistake,  Claiborne. 
But  this  can  make  no  difference,  since  the  identity  is  sufficiently 
shown  by  the  number  of  the  coterminous  lots.  If,  however, 
this  means  of  identifying  them  must  yield  to  the  call  for  the 
street  Claiborne,  why  then  it  conforms  to  the  order  in  the  sale 
of  the  whole  of  the  land.  That  they  failed  to  convey  the  whole, 
and  conveyed  only  the  six  lots  between  Hamilton  and  Franklin, 
leaving  to  the  heirs  the  other  six  lots  between  Franklin  and 
Claiborne,  is  certainly  no  valid  ground  of  objection  on  the  part 
of  the  heirs.  So  that  in  any  aspect  in  which  the  apparent  dis- 
crepancies may  be  viewed,  the  description  as  respects  the  land 
actually  sold  and  that  claimed  by  the  defendants  is  sufficient  to 
sustain  the  proceedings.  The  data  are  sufficiently  furnished  to 
identify  the  land,  and  there  is  no  actual  want  of  conformity  in  the 
proceedings  as  to  this  particular  land,  whatever  may  be  said  as  to 
the  six  lots  east  of  Franklin  street  between  that  and  Claiborne. 
9.  We  are  satisfied  that  the  court  might  have  well  instructed 
the  jury  that  under  the  proof,  the  whole  of  which  is  set  out  in 
the  bill  of  exceptions,  and  about  which  there  was  no  controversy, 
the  title  to  the  land  sued  for  was  in  the  defendants.  Such 
being  the  case,  it  were  needless  to  criticise  the  several  charges; 
the  rule  being  that  where  the  record  affirmatively  shows  that  the 
plaintiff  is  not  entitled  to  recover,  the  court  will  not  reverse  for 
an  erroneous  charge;  nor  a  fortiori  for  refusing  to  charge:  See 
Caruihers  v.  Jddrdis'a  Ex'r,  3  Ala.  599;  Shepherd  v.  Nabors^  6  Id. 
631;  Smith  v.  Houston,  8  Id.  737;  Mayor  etc.  v.  Emanuel,  9  Port 
403.  In  such  case  the  plaintiffs  have  sustained  no  injury:  See 
cases  collected  in  Beavis's  Digest,  319,  sec.  71. 
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It  may  be  that  some  of  tiie  charges  given  refened  to  the  juzy 
matters  of  law  as  to  the  constniotion  to  be  pat  upon  the 
orphans'  court  proceedings;  but  the  jury,  by  their  verdict,  found 
yi  as  the  cpurt  should  have  declared  it,  and  so  the  plaintifb  were 
not  injured:  CourOand  v.  IbrUon,  8  Ala.  632. 

There  is  no  error  in  the  record  of  which  the  appellant  can 
fomplain.    Let  the  judgment  be  affirmed. 

I>IOISICXm    AND    OaDBBS    of    PbOBATB    CoUBIS,    WHXir    WITHIN     TBBIB 

J  iJBiSDicnov,  are  conoliiaiye  until  reyeraed  or  TMftted,  and  cannot  be  oolUt* 
cmlly  impeached,  howeyer  erroneons  and  irregular:  See  Palmer  ▼•  OoHey,  47 
Am.  Dea  41;  BaUesfw.  DUworth,  48  Id.  760;  McDader.  Bureh,  SO  Id.  407; 
L^neh  y.  Baxter,  51  Id.  735;  MerriU  r.  Harris,  57  Id.  359;  TueherY.  Haarrk. 
((8  Id.  488,  and  note  503;  8ckdU  v.  SchuUz,  60  Id.  353,  note. 

MisTAXB  OB  Rbpuomanot  IK  DiscKiPTioir  or  liAin)  Es  Debd,  akd  A]>- 
MiHKiBii.iTy  or  Pabol  Evidbnqx  to  Idbntift  liAin)  Gbakted:  See  Clark 
T.  Jftmyan,  33  Am.  Deo.  752,  and  note  756;  MorUm  v.  Jaekaon^  40  Id.  107, 
note  109;  OhoUam  y.  Jonee,  50  Id.  460,  and  oaaee  cited  in  note  468;  Amutrwg 
T.  MMdd,  Id.  545;  Howard  v.  North,  51  Id.  769;  Bateev.  Bank  qfMUeouri,  55 
Id.  145,  note  147;  Camley  y.  8/wi^eld,  60  Id.  219,  note  222. 

ABTmciAL  OB  Natubal  Boumdabies  and  Monuments  Conteol  Coubu 
AKD  Distancb:  See  IkvH  y.  Spaulding,  31  Am.  Dec.  150,  note  154;  Jaekeon 
T.  MeConmem  32  Id.  439,  and  note  444;  Newman  y.  FoeUr,  34  Id.  98,  and 
note  105;  ROe^y.  (Mffin,  60  Id.  726,  note  731. 

Bbsob  hot  Oboonb  fob  BxvxBaAL,  if  judgment  right:  See  Creev^  ▼• 
OwMNfa^  48  Am.  Dec  444,  and  note 446;  SchuitiY.  ^cAtiJfi^  60  Id.  335. 


FiBLD^s  Heibs  v.  Goldsbt. 

[28AiaBAKA,ai8.] 

OiKTB»  wnji  NOT  Dbpabt  fbom  Decisions  Rsooonized  bt  Sobsequbnt 
Gasbs,  and  which  haye  become  a  rale  of  property,  even  though  a  different 
oonclnaion  might  haye  been  reached  if  the  question  presented  were  an 
open  one. 

JUBISDIOTION  OF  ObPBANS*  CoUBT  TO  ObDEB  SaLB  OF  INTESTATE'S  RbALTT 

attaches  on  the  filing  of  a  petition  by  the  administrator  therefor,  describ* 
ing  the  lands  sought  to  be  sold,  and  diMsloeing  the  statutory  ground 
aUflged  as  a  basis  therefor,  and  the  omission  to  state  the  names  and  ages 
of  the  heirs,  and  who  are  of  full  age,  such  not  being  jurisdictional  facts, 
is  a  simple  irregularity,  and  will  not  affect  the  exercise  of  the  power  to 
deoree  such  sale  when  necessary  for  the  purpose  of  distribution  of  the 


Oebdbb  of  Sale  of.  Intestate's  Bealtt,  and  Pbogeedinos  Had  theb9- 
ubdbb,  where  the  court  had  jurisdiction  to  order  such  sale,  are  oonolusiye 
until  vacated;  and  such  irregularities  as  failure  to  issue  citation  to  resi* 
dent  heirs,  or  to  make  publication  as  to  non-residents,  or  of  an  infant 
nt's  guardian  to  deny  the  allegations  of  the  petition,  and  the 
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wmnt  of  proof  of  th«  ftxfrtwnoft  of  the  alleged  gronind  of  Mde^  tlioogfa  thagr 
might  be  raffioieiit  to  revene  the  proceedings  in  an  appellate  oooit^  will 
have  no  weight  in  a  collateral  attack  on  each  order  and  proceeding!. 

&4TIFI0ATI0K  BT  COUBT  OF  OOMMISBZOKSBS*  SaLB  IS  TI8T  OF  TIB  CoSOtMOt* 

NBS8,  in  compliance  with  an  order  of  sale  under  the  Alabama  act  of  1822; 
and  the  act  of  1806,  requiring  executors  and  administrators  to  give  notioe 
of  the  time  and  place  of  sale,  does  not  apply  to  such  commissioners'  sales, 

AonoN  to  try  the  title  to  certain  lands,  and  to  recover  damage 
for  the  detention  thereof.  Plaintiffs,  on  the  trial,  proved  their 
ancestor's  title,  and  claimed  as  his  heirs  at  law.  Defendant,  on 
his  part,  introduced  a  transcript  of  the  record  of  the  orphans' 
court,  disclosing,  an^ong  other  things,  a  petition  by  the  ad- 
ministrator, praying  an  order  of  sale  of  the  land  now  in  contro- 
versy, for  the  purpose  of  distribution,  alleging  that  a  sale  waa 
necessaiy  to  the  beneficial  division  of  the  property;  a  hearing, 
order  of  sale,  and  sale  by  commissioners  thereunder,  report  of 
the  commissioners  and  approval  thereof.  Defendant  then  intro- 
duced the  commissioners'  deed  to  him  thereunder.  The  court 
then  charged  the  jury,  on  this  evidence,  that  the  proceedings  of 
said  orphans'  court  gave  defendant  title  to  the  land  sued  for, 
and  that  plaintiff  was  not  entitled  to  recover.  Plaintiff  excepted, 
and  assigns  the  said  charge  as  error.  The  remaining  facts  ap- 
pear in  the  opinion. 

WaU»,  Judge,  and  Jackson,  and  Oeorge  W,  Oayle,  for  the  plaint- 
iffs in  error. 

William  M.  Murphy  and  J.  W.  Lapsley,  contra. 

By  Court,  OoLDTHWArrB,  C.  J.  The  principal  objection  which 
has  been  urged  against  the  proceedings  in  the  orphans'  court  ia 
iioat  the  petition  filed  by  the  administrator  does  not  particularly 
set  forth  the  heirs  who  are  of  full  age,  which,  it  is  insisted,  ia 
a  jurisdictional  fact  essential  to  the  exercise  of  the  power  to 
decree  a  sale  of  lands  under  the  act  of  1822,  Clay's  Dig.  224, 
sec.  16,  when  the  sale  is  necessary  to  be  made  in  «>rder  to  make 
an  equal  division  among  the  heirs. 

In  the  case  of  Duval  v.  McLoskey,  1  Ala.  708,  an  attempt  was 
made  collaterally  to  impeach  the  proceedings  of  the  orphans' 
court  directing  a  sale  of  land,  under  the  same  statute,  for  the 
])ayment  of  debts  of  the  intestate.  The  record  in  that  case  con- 
tained no  petition  for  the  sale  of  the  particular  lands  in  question, 
but  simply  an  order  of  court  reciting  that  the  administrator  had 
presented  a  petition  in  court,  praying  an  order  for  the  sale  of  the 
lands  described  therein,  on  the  ground  that  the  personal  estate 
and  the  sales  of  lands  made  under  a  previous  order  were  not 
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mffioient  to  pay  the  debts  of  the  intestate;  bat  there  was  no 
recital  as  to  the  names  of  the  heirsy  their  ages,  etc.  The  court 
held  that  the  recital  in  the  record  showed  that  a  petition  had 
been  filed,  which  described  the  lands  sought  to  be  sold,  and 
disclosed  the  statutory  groand  on  which  the  sale  was  sought; 
that  the  jurisdiction  of  the  court  attached  upon  a  petition  con- 
taining these  allegations;  and  that  the  omission  to  state  the 
names  of  the  heirs,  their  ages,  etc.,  was  simply  an  irregulariiy 
which  could  not  prejudice  the  title  of  a  purchaser,  under  the 
decree  for  a  sale:  See  also  Bishop  v.  Edmpton,  15  Ala.  761. 

In  Duval  t.  Planter^  Jb  M.  Bank,  10  Ala.  636,  so  far  as  we  are 
able  to  judge  from  the  statement  of  the  case,  the  same  question 
arose,  and  the  doctrine  in  the  former  case  was  reapplied. 

It  is  true  that  in  the  cases  cited  the  object  of  the  sale  was  to 
pay  debts;  but  that  cannot  affect  the  principle.  The  statute 
makes  the  same  requirements  in  each  case,  and  if  they  are  not 
essential  to  the  exercise  of  the  power  of  the  court  in  the  one 
case,  they  cannot  be  in  the  other.  .  Could  we  regard  the  question 
as  an  open  one,  we  might  arriye  at  a  different  conclusion  from 
that  which  was  attained  in  Duval  v.  McLoskey,  supra;  but  after 
it  has  been  recognized  by  a  subsequent  decision,  and  has  prob- 
ably been  acted  upon  as  a  practical  rule  of  property,  we  do  not 
feel  at  liberty  to  depart  from  it. 

The  jurisdiction  of  the  orphans'  court  having  attached  by  the 
recognition  of  the  petition,  the  failure  to  issue  a  citation  to 
the  resident  heirs  or  to  make  publication  as  to  the  non-residents 
or  the  failure  on  the  part  of  the  guardian  of  the  infant  defend- 
ants to  deny  the  allegations  of  the  petition  and  the  want  of 
proof  as  to  the  existence  of  the  alleged  ground  of  sale  by 
depositions,  are  all  mere  irregularities;  and  although  either  of 
them  might  be  sufficient  to  reverse  the  proceedings,  have  no 
weight  in  a  collateral  attack:  Perkins's  Eafr  v.  Wilder* s  Adm*r,  7 
Ala.  855. 

The  only  remaining  question  is,  whether  the  proceedings  are 
Toid  by  reason  of  the  failure  to  give  the  notice  of  the  sale  re- 
quired by  the  act  of  1806.  If  it  was  conceded  that  the  authority 
of  the  administrator  to  sell  under  the  decree  was  in  the  nature 
of  a  power,  and  required  the  observance  of  every  formality  the 
statute  might  impose,  still  we  think  the  statute  referred  to  has 
no  application  to  sales  made  under  an  order  of  court  by  com- 
missioners. Prior  to  the  act  of  1822,  under  which  these  pro- 
ceedings were  had,  it  was  the  executor  or  administrator  who  was 
ordered  to  sell,  and  who  conducted  the  sale;  and  it  is  only  to 
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0M68  of  this  ohaxacter  that  the  tenns  of  the  Rtatate  axe  applioa- 
ble.  Here,  however,  it  was  not  the  administrator  who  was 
ordered  to  sell,  bat  this  power  was  directed  to  be  exercised  by 
oommissionersy  who  axe  but  the  ministerial  agents  of  the  court; 
and  the  test  of  its  correctness,  so  &r  as  a  compliance  with  the 
order  of  sale  is  concerned,  is  its  ratification  by  the  court:  Jea- 
%ingz  v.  Jenkin$,  9  Ala.  286. 
Judgment  affirmed. 

Stabb  DsoiBn,  DociBorB  of:  See  Jeme$y.  PatUn,  65  Am. Deo.  876,  noli 
884 ;  Frink  v.  Diunt,  58  Id.  575^  and  oams  dted  In  note  588. 

CoiroLXTsiysNiss  of  Dboisions  akd  OaDXBS  of  Fbobatb  Coubt  batxvo 
JuBiaDionoir:  See  Doe  ex  dam.  SalUnutaU  v.  BUey^  tmie^  p.  884,  and  < 
eolleetod  in  note  tliereto  841. 


EL^YET  V.  Thobpe. 

[28  AT.*lti>if*,  300.] 

Attobhsts  at  Law  mat  Obdinabilt,  bt  Wbttten  ABMisaioiis  of  Faoib 
IK  Casb,  bind  their  clients,  bat  in  case  such  admissions  were  made 
improvidently  or  through  mistake,  they  may  be  relieyed  against,  and 
set  aside  npon  sooh  terms  as  may  be  just. 

Bulb  that  Pabtt  must  Producb  Best  Kind  of  Sbcondabt  Bvidbnob 
IK  HIS  PowKB  is  established  by  the  American  authorities,  and  the  party 
against  whom  such  rule  is  invoked  is  permitted  to  show  that  what  ap- 
pears  to  be  is  not  in  fact  a  higher  degree  of  secondary  evidence.  Under 
the  Rnglifth  decisions,  no  degrees  of  secondary  evidence  are  recognized. 

Bboobd  Copt  of  Lost  Deed,  ob  Tbaksobipt  thebeof,  under  statute  de- 
dariug  them  to  be  "as  good  and  effectual  and  available  in  law  as  if  the 
original  deed  were  then  and  there  produced  and  proved,*'  is  prima  facie 
evidence  of  the  contents  of  the  deed,  on  the  presumption  that  publio 
officers  have  discharged  the  duties  which  are  required  of  them  by  law, 
but  is  not  conclusive,  and  parol  evidence  is  admissible  to  show  that  such 
record  is  not  correct. 

CouBTS  WILL  Leave  Jubt  to  Sat  whetheb  Cokvbtakoe  should  kot  bb 
Pbbsumbd  where  party  has  proved  title  to  the  beneficial  ownership,  and 
a  loag  possession  consistent  therewith.  So,  where  a  defendant  showed  a 
letter  from  plaintiff's  ancestor  to  an  agent,  directing  him  to  close  a 
bargain  for  sale  of  the  land,  a  deed  thereupon  executed  by  the  agent  in 
his  own  name  to  defendant's  grantor,  and  uninterrupted  poesession  for 
twenty-eight  years. 

Action  to  recover  possession  of  certain  land.  Defendant 
pleaded  the  general  issue  and  the  statute  of  limitations. 
Plaintiffs  offered  in  evidence  a  certain  agreement,  signed  by  the 
attorneys  of  the  respective  parties,  which  purported  to  admit 
certain  facts  in  the  case,  among  them  the  seisin  of  plaintiffs 
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Mioe8tbr«  and  the  milMeqaent  adyerae  poBseaaion  of  defendanta 
and  their  grantor  from  1818  to  the  time  of  Bnit,  in  1845,  and 
agreed  that  any  official  records  or  papers  in  the  canse  might  be 
read  in  cTidence  irithont  objection  to  the  non-production  of 
originals.    Defendants  then  offered  to  prove  that  plaintifb  had 
no  title,  but  plaintiflh  objected,  on  the  ground  the  defendants 
were  concluded  by  the  above  agreement.    Defendants  then  in« 
troduced  evidence  to  show  that  said  agreement  was  signed  by 
their  attorney  under  a  misapprehension  of  the  facts  and  by  mis- 
talce.    The  trial  court  ruled  that  the  defendants  would  not  be 
concluded  by  such  agreement,  but  that  it  would  be  held  good 
nnta  rebutted,  and  allowed  defendants  to  introduce  evidence  to 
prove  that  plaintiffs  had  no  title  to  the  premises  sued  for. 
Plaintiff  excepted  to  such  rulings.    It  was  admitted  that  the 
title  to  property,  of  which  that  in  dispute  is  a  part,  was  in 
Forbes  &  Co.    Defendants  produced  a  record  copy  of  a  deed 
from  Forbes  &  Co.  to  one  Kobertson,  of  such  property,  con- 
sisting of  lots  7,  8,  and  9;  and  also  a  record  copy  of  a  deed 
from  Kobertson  to  Shade,  plaintiffs'  ancestor,  of  one  of  said 
lots  numbered    9.    Defendants   then    offered    a   letter   from 
Shade  to  Simonton,  his  agent,  directing  him  to  close  a  bargain 
for  a  sale  of  the  land,  and  a  deed  to  one  Shields  by  said  Si- 
monton as  agent,  purporting  to  convey  said  lot  numbered  9. 
Plaintiffs  objected  to  the  admission  of  the  letter  and  deed,  but 
the  court  admitted  them,  not  as  a  conveyance,  but  as  evidence 
to  show  the  bonajides  of  the  possession  thereunder.    Plaintiffs 
excepted.    Defendants  then  introduced  record  copies  of  several 
other  deeds,  thereby  tracing  title  from  Shields  to  themselves. 
To  all  such  deeds  plaintiffs  objected;   their  objections  were 
overruled,  and  they  excepted.     Defendants  then  introduced  the 
deposition  of  one  Chamberlain,  to  prove  that  the  description  in 
the  record  of  a  deed  from  Forbes  &  Co.  to  himself  and  Smoot 
and  Shade  had  been  incorrectly  copied.     The  loss  of  the  origi- 
nal deed  had  been  agreed  to  by  the  parties.    The  main  question 
in  the  cause  was  one  of  location,  and  whether  the  lot  sued  for 
was  plaintiffs'  true  location  depended  on  whether  the  properly 
so  conveyed  by  Forbes  &  Co.  to  Chamberlain,  Smoot,  and 
Shade  extended  down  Dauphin  street,  east  from  Boyal  street, 
one  hundred  and  fifiy  or  only  one  hundred  feet;  if  the  former, 
the  plaintiffs  have  sued  for  their  right  land;  if  the  latter,  they 
have  not.    The  deposition  tended  to  show  that  such  property 
should  have  been  described  as  extending  only  one  hundred  feet 
down  Dauphin  street.    The  plaintiffs  objected  to  such  deposi* 
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tion  in  so  far  as  it  tended  to  tbij  saoh  deed*  on  the  groond  thai 
in  a  ootirt  of  law  e^idenoe  to  correct  the  transcript  of  a  record 
is  not  admissible,  nor  can  it  be  admitted  to  contradict  the  rec- 
ord. The  objection  was  ovemiled  and  plaintiff  excepted.  The 
rwnafi  ing  facts  appear  in  the  opinion. 

Bobert  H.  Smiih^  for  the  appellants. 

John  T.  Taylor^  contra. 

Bj  Court,  aoiDTHWiiTE,  0.  J.  As  to  the  action  of  the  court 
in  allowing  the  defendants  to  introduce  eTidence  in  opposition 
to  their  agreement  in  writing/we  see  no  error.  Conceding,  so 
fax  as  the  present  case  is  concerned,  that  attorneys  may  bind 
their  clients  by  such  admissions  as  were  here  loade,  it  is  only 
necessary  to  obserye  that  where  they  are  made  improTidently 
and  by  mistake,  the  court,  by  means  of  its  coercive  powers  over 
its  own  ofBicers,  has  authority  to  relieve  against  the  consequences 
of  the  admission;  regulating  its  action  in  this  respect  with  a 
just  regard  to  the  rights  of  both  parties,  which  it  can  do  by 
setting  aside  the  agreement  upon  terms  which  will  meet  the 
justice  of  the  particular  case:  1  Oreenl.  Ev.,  sec.  206.  The 
evidence  submitted  to  the  court  brought  the  question  within 
the  principle  we  have  laid  down;  and  the  authoriiy,  to  the  ex- 
tent it  was  exercised,  was  judicious. 

As  to  the  principal  question  in  the  case — the  admission  of 
parol  evidence  to  contradict  the  transcript  of  the  deed  certified 
by  the  clerk — the  English  cases  certainly  lay  down  the  rule 
very  broadly,  that  there  are  no  degrees  in  secondary  evidence: 
Bowlandaon  v.  Wainright,  1  Nev.  &  P.  8;  Coyle  v.  Cole,  6  Car. 
&  P.  359;  Bex  v.  Hunt,  3  Bam.  &  Aid.  444;  Broion  v.  Woodman, 
6  Car.  &  P.  206;  while,  on  the  contrary,  the  current  of  Ameri- 
can authorities  goes  very  strongly  to  show  that,  although  the 
facts  may  warrant  the  admission  of  secondary  evidence,  the  best 
kind  of  that  character  of  evidence  which  appears  to  be  in  the 
power  of  the  party  to  produce  must  be  offered:  Untied  States  v. 
BriUon,  2  Mason,  464;  Kello  v.  Magei,  1  Dev.  &  B.  414;  Ben- 
ner  v.  Bank  of  Columbia,  9  Wheat.  582-697;  Den  v.  JttcAHater, 
2  Halst.  46-63;  Blade  v.  Noland,  12  Wend.  173  [27  Am.  Dec. 
120].  We  confess  that  the  American  rule  appears  to  us  more 
reasonable  than  the  English;  and  we  see  great  propriety,  if 
there  was  an  examined  copy  of  an  instrument  in  the  possession 
of  a  party,  in  refusing  to  allow  him  to  prove  it  by  the  uncertain 
memory  of  witnesses.  A  copy  of  a  letter  taken  by  a  copying- 
press  would  unquestionably  be  better  evidence  of  the  origiual 
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than  the  recollection  of  its  contents  hj  a  witnecto;  and  the 
same  reasons  which  wonld  require  the  production  of  the  origi- 
nal, if  in  the  control  of  the  party,  wonld  operate  in  favor  of  the 
production  of  the  fac-simile,  or  of  the  examined  copy.  But  in 
all  these  cases  the  strength  of  the  proposition  consists  in  the  fact 
that  there  is  secondary  evidence  in  its  nature  and  character 
better  than  that  which  the  party  offers,  and  that  it  is  in  his 
power  to  produce  it.  He  certainly  most  be  allowed  to  show 
that  what  appears  to  be  secondary  evidence  of  a  higher  degree 
is  not  so  in  fact.  In  other  words,  he  would  be  allowed  to  show 
that  the  paper  which  purported  to  be  a  copy  was  not  in  fact  and 
in  truth  one. 

To  apply  these  principles  to  the  case  under  consideration,  the 
question  is,  whether  the  defendants  below  were  concluded  by 
the  record  of  the  conveyance  in  the  office  of  the  clerk  of  the 
county  court.  We  should  think  it  very  unreasonable  that 
because  the  law  authorized  the  conveyance  to  be  recorded,  that 
record  should,  in  case  of  the  loss  or  destruction  of  the  original, 
be  conclusive  even  on  the  parties  to  the  deed.  It  would  be 
more  unreasonable  still  to  give  this  effect  to  it  against  a  stran- 
ger. That  the  legislature  has  the  power  to  do  so  is  not  denied; 
but  we  should  require  the  use  of  the  clearest  and  most  unequivo- 
cal words  to  force  us  to  such  a  conclusion. 

The  act  of  1803  requires  the  clerk  of  the  county  court  to 
record  all  conveyances  of  land  lying  in  his  county,  duly  certified 
and  acknowledged,  which  are  delivered  to  him  for  that  purpose: 
Clay's  Dig.  154, 155;  and  the  thirteenth  section  provides  that  in 
case  of  the  loss  or  destruction  of  the  original  deed  the  record, 
or  a  duly  certified  transcript,  shall  be  received  in  evidence, 
"  and  be  as  good  and  effectual  and  available  in  law  as  if  the 
original  deed  or  conveyance  had  been  produced  and  proved." 
In  giving  to  the  record  the  same  degree  of  force  that  the  original 
deed  would  have  had,  it  was  doubtiess  presumed  that  the  clerk 
would  make  a  true  copy,  ''  word  for  word."  as  another  section 
of  the  act  requires  him  to  do;  and  we  think  it  was  only  the 
record  when  thus  made  that  it  was  intended  to  invest  with  un- 
impeachable verity.  In  other  words,  to  make  it  a  record,  it 
must  be  a  copy.  Even  judicial  records,  made  under  the  sanc- 
tion of  judicial  officers,  and  in  themselves  originals,  have  not 
always  been  held  conclusive  as  to  jurisdictional  facts.  Here 
the  act  contemplates  nothing  but  a  copy;  and  it  is  to  this  copy, 
when  made  by  the  clerk,  that  it  was  the  intention  of  the  law  t<o 
accord  unimpeachable  verity.    It  is  prima  facie  evidence,  on  the 
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gioand  thai  all  officers  most  be  piesimed  to  have  difleharged 
the  datiea  which  the  law  leqnireB  of  them;  and  the  atatate  also 
dispenseB  with  any  farther  proof  of  the  execation  than  the  pro- 
daction  of  the  record  or  the  transcxqpi.  Bat  we  are  satisfied 
that  it  coald  never  have  been  intended  to  make  the  record  as 
effectaal  as  the  original,  anless  it  was  a  trae  copy;  and  we  mast 
therefore  hold  that  it  is  not  oondosiYe. 

As  to  the  relevancy  of  the  deed  made  by  Simonton,  as  the 
agent  of  Shade,  to  Shields,  and  the  latter  to  Simonton,  it  is 
clear  that  the  letter  conferred  no  aathoriiy  on  the  latter  to  make 
the  deed;  and  if  it  had,  the  conveyance  as  made  was  his  act,  and 
not  the  deed  of  Shade.  It  is  to  be  remembered,  however,  that 
the  main  question  in  the  case  was  the  location  of  the  premises. 
The  lot  daed  for  commenced  one  hundred  and  seventy-five  feet 
east  from  Boyal  street;  and  if  the  jury  should  come  to  the  con- 
clusion that  there  was  no  mistake  in  recording  the  deed  from 
Forbes  &  Co,  to  Chamberlain,  Smoot,  and  Slade,  then  the  deed 
from  Bobertson  to  Shade  would  include  the  premises  sued  for; 
and  it  was  to  resist  the  right  of  the  plaintifGs  in  that  aspect 
that  we  understand  the  deed  was  offered.  It  was  admitted  that 
the  defendants  had  been  in  possession  since  August,  1818;  and 
if  their  possession  was  to  be  referred  to  this  deed,  then  the 
question  would  be  whether  the  jury  might  nbt  presume  what 
was  necessary  to  make  that  deed  effectual.  Upon  authority,  the 
rule  is,  that  where  a  parly  has  proved  a  title  to  the  beneficial 
ownership,  and  a  long  possession  consistent  therewith,  courts 
will  leave  it  to  tiie  jury  to  say  whether  a  conveyance  should  not 
be  presumed:  Oreenl.  Ev.,  sec.  46;  5  Phill.  Ev.  267,  Cowen 
&  Hill's  notes.  A  strong  case  would  be  where  a  x>arty  held 
possession  for  more  than  twenty  years  under  a  bond  for  titles, 
having  paid  the  purchase  money.  Here  a  proposition  is  made 
by  the  owner  of  a  lot  to  his  agent,  directing  him  to  close  the 
bargain  for  a  sale,  which  is  apparently  done,  and  the  purchase 
money  paid  to  the  agent.  In  such  a  case,  after  twenty-eight 
years'  uninterrupted  possession,  the  rule  we  have  adverted  to 
might  well  have  warranted  the  court  in  submitting  it  to  the  jury 
to  presume  a  deed  from  Shade  to  Simonton  to  support  the  con- 
veyance which  the  latter  had  made;  or  they  might,  upon  the 
same  state  of  &cts,  presume  that  a  deed  was  made  directly  to 
Shields.  We  see  no  error  in  the  ruling  of  the  court  in  this  re- 
spect, or  in  the  charge  given  in  relation  to  the  same  question. 

Neither  do  we  regard  the  admission  of  the  other  deeds  as 
e^'^neous.    By  the  decision  of  the  court  upon  the  agreement 


Digitized  byVjOOQlC 


Jan.  1856.]  Boykin  u  Rain  849 

made  by  fhe  cou^8el,  it  became  necessary  for  the  appellees  to 
show  that  the  plaintiffs  had  no  title  to  the  premises  sued  for; 
and  it  was  also  necessary  to  make  this  proof  in  both  aspects  in 
which  the  tase  presented  itself.  If  the  deed  from  Forbes  &  Co. 
to  Chamberlain,  Smoot,  and  Shade  called  for  one  hundred  and 
fifiy  feet  on  Dauphin  street,  then  it  would  be  necessary  to  show 
that  the  plaintiffs  had  no  title  to  lot  No.  9;  while  if  it  called 
for  but  one  hundred  feet,  it  would  be  necessary  to  show  the 
same  fact  as  to  lot  No.  7.  We  have  already  seen  that  the  deed 
from  Simonton  to  Shields  was  admissible;  and  every  other  deed 
introduced  tended  to  show  that  the  title  to  lot  No.  7  was  not  in 
tiie  demandants. 
Judgment  afiSrmed. 

Pbebumption  of  Dekd  vbom  LoKO-ooKTiNnxD  Possnsnur  without  An- 
VXBSB  Claim:  See  Valentine  v.  Piper,  33  Am.  Deo.  715;  MeOMmgh  y.  Wail, 
53  Id.  715,  and  oasee  cited  in  note  726. 

AiTOBKKT  MAT  BiND  CLIENT  BT  Admisbions  OF  Faots,  bat  wheTO  nutdtt 
throa^^  mistake,  they  may  be  let  aside:  BoBeabamm  ▼•  State^  83  Ala.  3629 
citing  prinoipal  < 
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IssuB  BoBN,  conveys  all  the  husband's  interest  as  such  and  as  tenant  bj 
the  curtesy  initiate. 

AUKMOWLBDOMBNT  BT   MaBRTED  WoMAN,   ON    EXAMINATION    PbIVATB  AND 

Apart  from  her  husband,  *'that  she  signed,  sealed,  and  delivered  the 
instnunent  on  her  own  free-will  and  accord,  and  without  any  force,  per- 
suasion, or  threats  from  her  said  husband,  and  for  the  purposes  therein 
stated,*'  is  not  a  substantial  compliance  with  a  statute  which  requires  an 
acknowledgment  "that  she  signed,  sealed,  and  delivered  the  instrument 
as  her  voluntary  act,  freely,  without  any  fear,  threats,  or  compulsion  of 
her  said  husband." 

OOIFBT  DOES  NOT  AOQUIBE  JURISDICTION  OF  PERSON  OF  MaRRIKD  WoMAN, 

a  resident  of  the  state,  and  named  as  a  defendant  to  a  bill,  together  with 
her  husband  and  others,  by  publication  against  her  as  a  non-resident  and 
her  appearance  by  attorney,  if  there  is  no  service  of  subpoena  on  her  hus- 
band, and  no  plea,  answer  of  demurrer  filed  by  herself  and  her  husband 
or  either  of  them,  and  no  order  that  she  might  appear  or  defend  sep- 
arately, or  that  she  might  appear  by  solicitor,  or  in  any  other  manner, 
and  a  decree  in  such  a  case  is  not  binding  on  her. 

OF  Decree  of  Diyoroe  a  Vinculo  in  Favor  of  Wife  is  to  de- 
feat and  determine  all  the  husband's  right  and  interest  in  and  to  het 
lands,  and  the  rights  of  others  claiming  under  a  mortgage  executed  by 
him  thereon,  and  the  wife's  rights  are  restored  to  her  precisely  as  the) 
would  be  by  her  husband's  death. 
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EnBoiMBiT.    The  opinion  states  the  oaee. 
John  T.  Taylor t  for  the  appellant. 
WHUam  Bayles  and  D.  C.  Anderson^  cotdra. 

Bj  Court,  Bid,  J.  Prior  to  the  seventh  of  Febmaxyi  1844, 
Sarah  M.  MoGxew,  being  the  owner  of  the  land  now  in  con- 
troversj,  married  Bobert  F.  Hazzard,  and  had  by  him  one  child. 
During  the  coverture,  and  on  the  day  aforesaid,  they  executed  a 
mortgage  of  the  land  to  secure  the  payment  of  certain  notes  made 
by  him.  The  certificate  of  a  notary  public,  dated  the  twenfy- 
second  of  February,  1844,  and  written  under  the  mortgage, 
shows  that  the  acknowledgment  made  by  her  before  him,  on  a 
private  examination  apart  from  her  husband,  was,  "  that  she 
signed,  sealed,  and  delivered  the  above  instrument  of  mortgage 
deed,  on  her  own  free-will  and  accord,  and  without  any  force, 
persuasion,  or  threats  from  her  said  husband,  and  for  the  express 
purposes  therein  stated.*' 

Upon  these  facts,  it  is  clear  that  the  interest  of  Bobert  F. 
Hazzard  in  the  land  of  his  wife,  to  wit,  his  interest  as  husband 
and  tenant  by  the  curtesy  initiate,  passed  by  the  mortgage: 
Barber  v.  Earris,  15  Wend.  615;  2  Bla.  Com.  126-128. 

The  first  question  of  any  difficulty  to  be  considered  is  whether 
the  estate  of  his  wife  in  the  land  did  not  pass  by  the  mortgage. 

By  the  law  of  this  state,  as  it  existed  in  1844,  a  married 
woman  under  the  age  of  twenty-one  years  was  absolutely  in- 
capable of  conveying  lands,  tenements,  or  hereditaments,  lying 
and  being  in  this  state,  or  any  right,  interest,  or  estate  therein; 
and  a  married  woman  over  that  age  could  not  pass  her  estate  in 
lands,  tenements,  or  hereditaments,  lying  and  being  in  this 
state,  '^  without  a  previous  acknowledgment  made  by  her  on 
private  examination,  apart  from  her  husband,"  before  an  ofiicer 
authorized  by  law  to  take  such  acknowledgment,  ''that  she 
signed,  sealed,  and  delivered  the  same  as  her  voluntary  act 
and  deed,  freely,  without  any  fear,  threats,  or  compulsion  of 
her  husband,  and  a  certificate  thereof  written  on  or  under  the 
said  deed  or  conveyance,  and  signed  by  the  officer  before  whom 
it  was  made:"  Clay's  Dig.  155,  sec.  27. 

Under  this  law,  the  mere  execution  by  a  married  ^woman-of  a 
mortgage  would  not  pass  her  estate  in  land.  To  give  it  any 
efficacy  as  a  conveyance  of  her  estate,  it  was  essential  not  only 
that  it  should  be  executed  by  her,  but  that  it  should  have  been 
acknowledged  and  certified  in  the  mode  prescribed  by  the  law, 
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had  that  she  shaiild  lunre  been  twenty-one  yean  of  age  at  the 
time  of  the  execution  and  acknowledgment. 

It  does  not  appear  that  Mrs.  Hazzard  was  twenty-one  yean 
of  age  when  she  executed  and  acknowledged  the  mortgage. 
But  even  if  that  &ct  did  appear,  her  acknowledgment  on  her 
priTate  examination,  as  certified  by  the  notaiy  public,  is  not, 
either  in  words  or  substance,  the  acknowledgment  prescribed 
by  law*  It  was  essential  that  she  should  acknowledge,  amongst 
other  things,  that  she  executed  the  mortgage  '^  without  any 
fear.*'  She  has  not  acknowledged  this,  nor  anything  in  sub- 
stance the  same.  It  will  not  do  to  say  she  has  acknowledged 
something  like  it.  Besemblance  is  not  identity.  Fear  may 
exist  on  the  part  of  the  wife,  **  without  any  force,  persuasion,  or 
threats"  from  the  husband.  Her  acknowledgment  that  she 
executed  the  deed  of  her  own  free-will  and  accord  is  not  identi- 
cal in  substance  with  an  acknowledgment  that  she  executed  it 
freely,  without  any  fear  of  her  husband.  Fear  may  exist,  and 
often  does  exist,  in  a  degree  so  moderate  as  not  to  destroy  the 
freedom  of  the  will.  Thus,  **  by  faith,  Noah,  being  warned  of 
God  of  things  not  seen  as  yet,  moved  with  fear,  prepared  an 
ark  to  the  saying  of  his  house: "  Hebrews,  xi.  7.  A  deed  exe- 
cuted with  very  flight  fear,  by  a  person  8ui  juria^  could  not, 
for  that  cause  only,  be  set  aside.  Fear  may  exist  to  a  degree 
which  amounts  to  undue  influence,  or  moral  coercion.  But  it 
may  exist  in  a  much  more  moderate  degree,  and  fall  far  short  of 
undue  influence,  or  moral  coercion.  It  need  not,  and  may  not, 
be  the  predominant  motive:  JiaUhewa  v.  Bliss,  22  Pick.  48.  If 
the  words  contained  in  the  acknowledgment,  by  a  married 
woman,  of  the  execution  of  a  deed  purporting  to  convey  her 
land  do  not  exclude  or  negative  the  idea  that  at  the  time  she 
executed  the  deed  any  fear  of  her  husband  existed,  the  acknowl- 
edgment is  insuflicient  without  regard  to  the  degree  of  that 
fear.  Her  acknowledgment  that  she  executed  it  of  her  own 
free-will  and  accord  does  not  negative  the  existence  of  fear  in 
its  mildest  and  most  moderate  degree. 

We  cannot  dispense  with  any  requirement  of  the  law:  Bright 
V.  Boyd,  1  Story,  486;  1  Story's  Eq.  Jur.,  sees.  97, 177;  and  as  the 
acknowledgment  under  consideration  is  not  such  as  was  pre- 
scribed, the  mortgage  did  not  pass  the  estate  of  Mrs.  Haosard  in 
the  land:  HoUingsworlh  v.  McDonald,  2  Har.  &  J.  230;  Chauuin 
V.  Wagner,  18  Mo.  531;  ElUoU  v.  Peirsol,  1  Pet.  338;  GUI  v. 
FaunUeroy,  8  B.  Mon.  178;  Jourdan  v.  Jourdan,  9  Serg.  &  B. 
974  [11  Am.  Dec.  724];  Flanagan  v.  Toung,  2  Har.  &  M.  38; 
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MdrHn  t.  DweUy,  6  Wend.  9  [21  Am.  Deo.  245];  Oreen  v.  Bfxm- 
ion,  1  Dev.  Eq.  504;  Brigfj/i  v.  Boyd,  1  Storjr,  487;  1  Stofy^f 
Eq.  Jnr.y  sees.  96,  177;  Moreau  y.  Deiohemendy,  18  Mo.  522; 
Warren  v.  Brown,  25  Miss.  66  [57  Am.  Deo.  191]. 

Bat  it  is  contended  that,  although  the  mortgage  ii  wholly 
ineffectual  to  pass  her  estate,  yet  she  was  divested  of  it  hy  tfa»B 
proceedings  under  the  bill  to  foreclose  the  mortgage;  and  this 
position  is  now  to  be  examined. 

That  bill  alleges  that  the  mortgage  was  executed  by  her  hus- 
band and  herself,  but  does  not  allege  any  fact  whidi,  CTen  if 
true,  did  or  could  make  it  operative  to  pass  her  estate  in  the  land. 
It  does  not  allege  that,  at  the  time  of  its  execution,  she  was 
twenty-one  years  of  age,  nor  that  it  was  acknowleged  and  certi- 
fied in  the  manner  made  essential  by  our  law  to  give  it  efficacy 
as  a  conveyance  of  her  estate,  nor  that  she  had  a  separate  estate 
in  the  land,  or  in  any  other  property.  It  names  her  hus- 
band and  her  as  defendants,  but  does  not  allege  that  either  of 
them  is  a  non-resident.  It  is  clearly  shown  that,  during  her 
whole  life,  she  was  a  resident.  She  was  never  made  a  defend- 
ant, by  service  of  subpoena  upon  her  husband,  as  required  by 
our  fourth  rule  of  practice  in  chanceiy.  As  she  was  a  resident, 
the  publication  made  was  void  as  to  her,  and  did  not  make  her 
a  defendant.  No  plea,  answer,  or  demurrer  was  filed  by  her 
husband  and  her,  or  by  either  of  them.  No  order  was 
applied  for,  or  made,  that  she  might  answer  or  defend  sep- 
arately, or  appear  by  solicitor,  or  in  any  other  manner.  Al- 
though there  are  in  the  minutes  and  final  decree  such  recitals 
as  the  following:  **  The  complainant  and  defendants  appear  by 
their  solicitors,  and  consented  in  open  court  that  the  former  con- 
nection of  the  chancellor  with  this  cause  as  solicitor  should  in- 
terpose no  obstacle  to  his  decision  of  it,"  yet  there  were  sev- 
eral persons  other  than  her  and  her  husband  named  in  the  bill 
as  defendants,  who  had  actually  been  made  defendants  by  ser- 
vice of  process,  acceptance  or  waiver  of  service,  or  by  publica- 
tion. These  other  persons  were  persons  8ui  juris,  and  capable 
of  appearing  by  solicitor,  and  of  waiving  service  of  process  and 
publication,  and  any  other  provision  of  law  made  for  their  bene- 
fit and  protection.  During  the  who\^  time  the  suit  for  foreclos- 
ure was  pending,  she  had  no  sejMtrate  estate  in  the  land,  and  was 
not  in  any  respect  a  person  sui  juris.  The  decree  in  that  suit 
directed  the  register  to  sell  the  land,  but  did  not  on  its  face 
determine  whose  interest  nor  the  quantum  of  interest  whicL 
should  be  sold.    The  register  sold  the  land,  and  reported  the 
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sale;  and  thereapon  the  oonrt  decreed  that  the  report  be  oon- 
firmed,  '^  that  the  defendants' equity  of  redemption  into  and  out 
of  said  premises  be  forever  barred  and  foreclosed,  and  that  the 
purchaser  be  let  into  possession  thereof.''  Upon  these  facts, 
we  decide  that  the  estate  of  Mrs.  Hazzard  in  the  land  was  not 
diyested,  and  did  not  pass  bj  the  proceedings  under  the  bill  for 
foreclosure:  Shriver^a  Lessee  v.  Lynn^  2  How.  43;  EoHingsworth 
▼.  Barbour,  4  Pet.  476;  Lessee  of  Walden  ▼.  Craig,  14  Id.  164; 
Webster  ▼.  Beid,  11  How.  487;  Denning  v.  Cartoin,  11  Wend. 
647;  3  Phill.  Et.,  ed.  1839,  998, 1002;  EoUinger  y.  Bank,  8  Ala. 
606;  Clay's  Dig.  612,  sec.  4;  1  Smith's  Ch.  Pr.  193,  263,  264; 
EisUm  Y.  Wood,  2  Myl.  &  E.  678;  Hodgson  t.  Merest,  9  Price, 
666;  Hughes  t.  Evans,  1  Sim.  k  St.  188;  Mole  y.  Smith,  1  Jac.  k 
W.  666;  Calvert  on  Parties,  266,  272;  Ex  parte  Halsam,  2  Atk. 
60;  Clay's  Dig.  344,  sec.  68;  Oee  v.  Cottle,!  Myl.  &  Cr.  180; 
Dyelt  V.  North  American  Coal  Cos.,  20  Wend.  670  [32  Am.  Dec. 
698];  Ferguson  v.  Smith,  2  Johns.  Ch.  139. 

The  proceeding  for  foreclosure  was  a  proceeding  not  in  rem, 
but  in  personam.  It  was  essential  to  the  validity  of  the  decree 
therein  rendered,  as  to  Mrs.  Hazzard,  that  the  court  should 
have  had  jurisdiction  of  her  person  as  well  as  of  the  subject- 
matter.  She  was  a  resident  married  woman,  without  any  sep- 
arate estate.  The  fourth  rule  of  our  practice  in  chancery  pre- 
scribed the  mode  in  which  the  court  might  acquire  jurisdiction  of 
her  person.  The  court  did  not  acquire  such  jarisdiction  in  that 
mode,  and  there  is  nothing  in  the  record  which  shows  that  the 
court  ever  did  acquire  such  jurisdiction.  In  the  absence  of  any 
compliance  with  our  fourth  rule  of  practice  in  chancery,  in  the 
absence  of  any  plea,  answer,  or  demurrer  on  the  part  of  her  or  her 
husband,  in  the  absence  of  any  order  applied  for  or  made  that  she 
might  appear  by  solicitor,  or  that  she  might  answer  or  defend 
separately,  her  appearance  by  solicitor,  whether  that  solicitor  was 
appointed  by  her  husband  or  herself,  would  not  give  the  court 
jarisdiction  over  her  person.  We  do  not  decide  that,  after  the 
jurisdiction  of  the  court  over  the  person  of  the  wife  has  attached, 
the  husband  cannot  appoint  a  solicitor  for  himself  and  her.  But 
we  do  decide  that,  under  the  circumstances  hereinabove  stated, 
the  court  could  not  acquire  jurisdiction  over  her  person  merely 
from  his  appointment  of  a  solicitor,  and  the  appearance  of  that 
solicitor  for  her.  There  is  no  law  or  rule  in  this  state  which  ena- 
bles him,  by  any  such  voluntary  act,  to  give  the  court  jurisdiction 
over  her  person,  or  to  bind  her  by  a  decree  in  a  suit  for  foreclose 
ore  rendered  without  any  notice  to  her,  either  actual  or  con- 
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BtmotiTe,  and  without  any  opportnniiy  to  her  to  defend:  Hd- 
linff9wor(h  y.  Barbour,  4  Pet.  476;  8  PhiU.  Et.  ,  ed.  1839, 865,  and 
oases  theie  eited  from  Louisiana  reports;  Lyerly  t.  Wheder,  11 
Ired.  L;  288;  Sanfard  v.  Granger,  12  Barb.  892. 

We  may  ooneede  that  where  persons  who  are  9ui  Juris  appear 
by  solicitor,  they  give  to  the  courts  jurisdiction  over  their  per- 
sons by  such  appearance:  OaUin  y.  OUder,  8  Ala.  536;  PudM 
y.  Pope,  8  Ala.  552.  But  in  this  respect  there  is  an  essential 
difference  between. a  person  sui  juris  and  a  person  who  is  not  in 
any  respect  euijurie. 

By  the  law  as  it  existed  at  the  time  Bobert  F.  Hazsard  mar- 
ried Sarah  M.  McGrew,  he  gained  by  the  marriage  a  title  to  the 
rents  and  profits  of  her  land  during  the  coyerture.  By  the  birth 
of  issue  he  became  tenant  by  the  curtesy  initiate.  But  his 
right,  as  well  as  the  right  of  those  claiming  under  the  mortgage 
executed  by  him,  ceased  and  was  defeated  by  the  diyorce  a  tnh- 
culo  granted  to  her;  and  by  that  diyorce  her  right,  which  had 
been  suspended  during  the  coyerture,  was  restored  to  her  pre- 
cisely as  it  would  haye  been  restored  to  her  by  his  death: 
Wheeler  y.  Hotchkiss,  10  Conn.  225;  Barber  y.  Boot,  10  Mass. 
260;  Benwick  y.  Benwick,  10  Paige,  420. 

After  this  diyorce,  and  in  1852,  she  married  the  appellant,  and 
afterwards  gaye  birth  to  a  child.  After  this,  and  in  1853,  and 
before  this  suit  was  commenced,  she  died,  without  haying  dis- 
posed of  the  land,  leaying  her  husband,  the  appellant,  liying. 
If  the  common  law  had  remained  unchanged,  he  would,  upon  the 
facts  aboye  stated,  haye  been  **  a  complete  tenant  by  the  cur- 
tesy," and  entitled  as  such  to  hold  and  use  the  land  during  his 
life:  2  Bla.  Com.  126, 128;  Preston  on  Estates,  516.  But  by 
the  act  of  March  1, 1848,  to  secure  to  married  women  their  sep- 
arate estates,  and  the  act  of  February  13, 1850,  amending  that 
act,  the  husband  does  not  acquire  any  right  to  the  proper^ 
which  his  Mrife  had  upon  his  marriage  or  acquired  afterwards, 
except  as  proyided  for  in  said  acts.  The  right  of  the  appellant 
asserted  in  the  present  case  is  to  be  determined  by  the  proyis- 
ions  of  the  last-mentioned  act,  which  was  of  force  at  the  time 
of  his  marriage,  or  by  the  proyisions  of  the  code,  which  went 
into  effect  on  the  seyenteenth  of  January,  1853:  Code,  sec.  1990. 
We  shall  not  now  decide  whether  the  act  of  Februaiy  13, 1860, 
or  the  code  must  goyem  this  case.  The  question  was  not  de- 
cided in  the  court  below.  It  may  not  be  necessary  to  decide  it; 
for  although  appellant's  wife  died  in  1853,  it  does  not  appear 
that  she  died  after  the  code  went  into  effect.    She  may  haye 
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died  before  fbe  eerenteenih  of  Jantuuy,  1868.  And  whether  the 
code  or  the  act  of  1860  goTeruB  in  deciding  upon  the  right 
eaeerted  in  this  suit  by  appellant,  it  is  dear  from  what  we  hare 
hereinaboTO  decided  that  the  court  erred  in  its  chaige  to  the 
jury.  For  that  error  its  jndgment  is  rerersed  and  the  cause 
remanded. 

Biracr  or  Vaud  Dsobbi  or  Divoboi.— Deoroe  in  rait  for  divorae  maj  be 
«iflier  a  naUity  decree,  declaring  the  alleged  marriage  nnU;  a  decree  nUi,  a 
temporary  decree  granted  in  eome  etatee;  a  decree  a  vhieuto  nuUrtmtmiif  die- 
■dving  abaolntely  the  bonds  of  matrimony;  or  a  decree  a  mmua  ei  thorOt  aep- 
arating  the  parties  from  bed  and  board;  and  it  it  the  porpoee  of  this  note  to 
eonsider  the  efieot  of  each  decrees  on  the  persons  and  property  of  the  parties 
to  the  decree,  as  between  themselves  and  in  their  relations  to  third  persons. 
The  e£Rwts  of  a  decree  may  be  determined  directly  and  expressly  1^  the  de- 
cree itself,  OIF  may  resolt  logically  or  l^  statute  from  the  natore  of  the  divoroe 
ipranted. 

DaoBBX  or  Nulutt.— A  decree  of  nnllity  is  not  a  decree  of  divorce  at  aU; 
it  is  a  jodidal  declaration  that  no  marriage  exiBts;  it  does  not  make  the 
alleged  marriage  Toid,  bat  deoh»es  that  it  was  void  ab  inUia:  Ramdon  ▼.  Bam' 
<le»,  28  Ala.  M5;  Brwmy.  IFestftrmMb,  27  Qa.  102;  PaweU r.  PaweU,  18  Kan. 
^1;  JiimvieUe  ▼.  Minvielle,  15  La.  Ann.  342;  Oha$e  v.  Chute,  55  Me.  21; 
Zinfioln  v.  Liaeobh  6  Bobt.  525;  WiglUman  v.  WiglUman,  4  Johns.  Ch.  843; 
SmUh  V.  Mcrekead,  6  Jones  Bq.  360.  Such  nullity  decree  settles  the  valid- 
ity or  invalidity  of  the  marriage,  and,  as  between  themselves,  fixes  the  stoftii 
cf  the  parties,  though  as  to  the  third  persons  who  have  been  misled  by  the 
holding  out  of  the  relation  of  husband  and  wife,  such  decree  may  not  be  con- 
dnsive:  Ciew9  v.  BathurU,  2  Stra.  960;  Da  Costa  v.  ViOa,  Id.  961;  Perrff 
ir.  Meddowerq^  10  Beav.  122;  Harrison  v.  BouMamplon,  17  Bug.  L.  ft  Bq. 
364.  The  rules  which  apply  in  the  case  of  a  valid  decree  of  divorce,  as  to  its 
cflect,  do  not  apply  In  case  of  a  nullity  decree,  for  the  reason  that  most  of 
such  rules  are  founded  on  the  past  relation  of  husband  and  wife,  whereas  in 
case  of  a  nullity  decree  it  is  established  that  such  relation  never  exiited.  The 
parties,  on  decree  of  nnllity,  are  entitled  each  to  his  or  her  property  as  single 
individuals,  and  as  though  no  relation  whatever  had  existed:  Cage  v.  Aeton,  1 
I^  Baym.  515.  Neither  party  is  debarred  from  being  a  witness  to  the  fullest 
extent  against  the  other,  and  their  communications  are  not  regarded  as  confi- 
dential: WdU  V.  Fletcher,  5  Oar.  ft  P.  12.  On  decree  of  nullity,  the  woman 
resumes  her  maiden  name:  Fendail  v.  Ootdsmid,  L.  B.,  2  P.  Div.,  263. 

DcoBH  Kisi. — ^Thi^  decree,  granteJ  by  some  of  the  states  in  a  suit  for 
divorce,  is  made  after  hearing,  and  instead  of  immediately  granting  an  abso- 
Hte  divorce,  and  on  the  provision  that  the  party  sued  may,  if  he  can  before 
a  oertain  time,  show  cause  why  such  decree  diould  not  be  made  absolute.  If 
aaoh  cause  is  shown,  the  decree  niei  is  reversed  and  the  bill  dismissed;  other- 
"vrise  the  decree  is  made  abeolute,  and  is  then  in  effect  a  decree  of  divorce  in 
Ml  virtue:  Moore  v.  Moore,  121  Mass.  233;  Boulton  v.  BouiUm,  31  L.  J.  Mat. 
Cas.  115;  Bodd^  v.  Boddp,  30  Id.  95;  Fowler  v.  Fowler,  31  Id.  81;  Mattere  v. 
Mature,  34  Id.  7;  ffardmg  v.  Harding,  Id.  9;  WhUmore  v.  WhUmore,  35  Id. 
C2;  Stoate  v.  Stoate,  82  Id.  120;  Htdeey  v.  Huleey,  41  Id.  19;  Remeneerqf^  v. 
Mawentcr^  Id.  28;  Aneey  v.  Aneey,  45  Id.  56;  Walton  v.  Walton,  L.  B.,  1 
r.  *  J>.,  Vni  Deming  v.  Doming,  Id.  531;  ^oMe  v.  IToble,  Id.  691;  Alexandef 
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▼.  Alexander,  2  Id.  164.    Until  saoh  a  decree  is  made  abeolnte,  the  puties  sm 
'  httsbttnd  and  wife,  and  neither  can  marry  again:  NciUe  ▼.  NoUe,  L.  R.,  1  P. 
ft  D;,  691;  Norman  v.  Wlars,  L.  R.,  12  Bxoli.  Dir.,  369;  Moore  y.  Moore, 
121  Mass.  233;  EdgeHy  v.  Edgerly,  112  Id.  53;  Fox  ▼.  Davie,  113  Id.  25S. 

Decbsr  of  Divobcb  a  Vikoitlo  Matrimonii.— This  decree  has  the  efiEeet 
to  dissolve  the  bonds  of  marriage  abeolntely,  either  as  to  both  parties  or  with 
a  prohibition  against  marriage  as  to  the  gaUty  party:  MiUinwre  ▼.  MiUhnort, 
40  Pa.  St.  151;  Oardner  v.  Cfardner,  56  Md.  127.  The  effect  of  this  decree 
may  be  considered  with  regard  to  the  statue  of  the  parties  from  the  rendition 
of  the  decree,  and  with  regard  to  their  property  rights,  indading  their  rights 
to  oonttact  and  the  right  of  each  to  sue. 

Statue  <if  Pariiee, — An  abeolnte  divorce,  or  divorce  a  vinculo  matrinumH, 
dissolves  all  marriage  ties,  and  destroys  the  relation  of  husband  and  wife  as 
absolutely  as  if  dissolved  by  death:  Clarke  v.  Lott,  11  HL  106;  WhiteellY. 
MiUe,  6  Ind.  229;  McOraney  v.  McCraney,  5  Iowa,  232;  ffaye  v.  Sandereok, 
7  Bush,  489;  State  v.  iVeatherby,  43  Me.  258;  Webeter  v.  Webnter,  58  Id.  139; 
Barber  v.  Boot,  10  Mass.  260;  Hunt  v.  Thompeon,  61  Mo.  148;  MUtimore  v. 
MiUhnort,  40  Pa.  St.  151;  PeopU  v.  Howy,  5  Barb.  117;  EetaUof  Kintanger,  - 
2  Ashm.  456;  HuU  v.  HuU,  2  Strobh.  Bq.  174;  Browning  v.  Headleg,  2  Bob. 
(Va.)  340;  Porter  v.  Porter,  27  Gratt.  599.  Such  a  decree,  dissolving  the 
marriage  abeolutely,  indirectly  puts  an  end  to  all  rights  dependent  upon 
coverture:  WkUeell  v.  Mille,  6  Ind.  229;  Forrest  v.  Forreet,  3  Bosw.  671;  Florjf 
V.  Becker,  2  Pa.  St.  472.  The  effect  on  the  woman's  etaJtue  is  to  make  her  a 
feme  eole:  Piper  v.  May,  51  Ind.  283.  The  result  of  any  divorce  is  to  destroy 
the  right  of  cohabitation;  and  after  a  divorce  a  vinculo,  the  wife  is  an  in- 
truder in  her  late  husband's  house,  and  he  may  bar  her  out:  Brown  v.  Smith, 
83  HL  291;  MerrtU  v.  MerriU,  38  Mich.  707.  ^ight  to  custody  of  children, 
as  an  element  of  divorce,  is  usually  provided  for  by  statute  or  expressly  by 
the  decree.  Where  not  so  provided,  the  respective  rights  of  parents  to 
children  are  not  affected;  the  relation  destroyed  by  the  divorce  being  that  of 
hnsband  and  wife,  and  not  that  of  parent  and  child:  Welch  v.  Welch,  43 
Conn.342;/tiic^v.  ^neA,22Ill.411;  P^tu^  v. 'i>2as^,  47  Id.  290;  Piitiwii. 
ger  v.  Pinninger,  26  La.  Ann.  53;  Cocke  v.  Hamnum,  39  Miss.  423;  and  though, 
as  a  matter  of  right,  in  absence  of  decree  or  statute,  the  father  takes  prece- 
dence in  the  right  to  custody  of  the  children,  both  during  the  marriage  and 
afterwards:  Hewitt  v.  Long,  76  Hi  399;  MeShan  v.  McShan,  56  Miss.  413; 
yet  in  case  of  a  divorce,  the  court  in  decreeing  custody  of  the  children  will 
look  to  their  wdfare  and  best  interest,  and  will  place  them  where  they  will 
be  happiest  and  best  cared  for:  Anonymoue,  55  Ala.  428;  Wand  v.  Wand,  14 
CaL  512;  lAndeey  v.  Lindeey,  14  Ga.  657;  Hewitt  v.  Long,  76  HI  399;  Dor- 
naU  v.  MuUiken,  8  Ind.  152;  CoU  v.  Cole,  23  Iowa,  433;  Hunt  v.  Hunt,  4 
6.  Green,  216;  Brandon  v.  Brandon,  14  Kan.  342;  L^evtr  v.  Lefever,  6  Md. 
472;  Johneon  v.  Branaman,  10  Id.  495;  Harding  v.  Heading,  22  Id.  337; 
MeShan  v.  MeShan,  56  Miss.  413;  Cocke  v.  Hannum,  39  Id.  423;  Luek  v. 
Lusk,  28  Mo.  91;  Meeeenger  v.  Meeeenger,  56  Id.  329;  BngUeh  v.  SngUeh,  33 
N.  J.  Eq.  738r  Baird  v.  Baird,  19  Id.  481;  State  v.  Stigall,  22  K.  J.  L.  286; 
Price  V.  Price,  55  N.  Y.  656;  Barron  v.  Barron,  4  Johns.  Ch.  187;  People  v. 
Mercdn,  8  Paige,  47;  Commonwealth  v.  DemoU,  64  Pa.  St.  305;  Prather  t^ 
Prather,  4  Desau.  33;  Campbell  v.  Campbell,  37  Wis.  206.  A  divorce  a  vin^ 
eulo  does  not  affect  the  legitimacy  of  children  bom  or  begotten  before  the 
date  of  the  decree:  Wait  v.  Wait,  4  N.  Y.  95;  Lincecum  v.  Lineeeumf  8  Mow 
441;  unless  the  cause  of  the  divorce  was  the  wife's  adultery,  in  which  cam  the 
foestion  of  legitimacy  is  one  to  be  determined  by  a  proper  tribunal:  CHat  t. 
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Oro$8t  3  Paige,  139;  VanAemam  r.  Van  AefTuun,  1  Barb.  Ch.  375;  ifonf- 
gomay  ▼.  MmUgcmery,  3  Id.  132.  In  the  abeenoe  of  a  prorision  in  the  decree, 
both  parenti  may  be  liable  after  divorce  for  the  sapport  of  their  childrent 
Finch  ▼.  Finek,  22  Conn.  411. 

The  power  to  change  heiinanie  is  often  granted  to  a  woman  on  divorce 
a  rnnaiio.  The  rulings  as  to  whether  a  woman  can  change  her  name  in  such 
case,  as  a  matter  of  right,  are  conflicting.  It  has  been  held  in  each  cases 
'tiiat  a  woman  is  remitted  to  her  former  name  and  station:  Ocspd  v.  Powdlp 
17  C  B.,  K.  S.,  743;  MeOraney  v.  McOraney,  5  Iowa,  232;  so  it  has  been  held 
that  a  woman's  marriage  name  is  her  name,  and  that  she  can  only  acquire 
a  new  name  by  reputation:  FendaU  v.  Oouldhmid,  Ii.  B.,  2  P.  ft  D.,  263; 
Imt  as  there  Is  no  property  in  a  name,  and  as  a  person  may  assume  any  name 
lie  or  she  pleases,  it  is  probably  a  matter  of  choice  which  name  she  may  adopt: 
Du  Baiday  v.  Du  Bwday,  L.  B.,  2  P.  G.,  430;  Snooh  v.  Snook,  2  Hilt.  666; 
LhUon  V.  Baaik,  10  Fed.  B«p.  895;  Johnston  v.  Ooodenow,  44  Vt.  662. 

Divorce  a  vinculo  destroys  incapacity,  on  account  of  interest,  to  testify: 
State  V.  JoUy,  3  Dev.  &  B.  Eq.  110;  -and  after  such  divorce  the  parties  may 
teetify  fully,  except  as  to  confidential  communications  made  during  marriage, 
and  facts  learned  only  by  virtue  of  the  marriage  relation,  the  prohibition  as 
to  the^  latter  communications  and  facts  being  on  the  ground  of  public  policy, 
which  endeavors  to  preserve  the  marriage  relation  as  one  of  entire  and  perfect 
confidence:  Wadhama  y.  Humphrey,  22  111.  639;  Rea  v.  Tucker,  61  Id.  llOj 
WooOey  v.  Turner,  13  Ind.  253;  Mercer  v.  PaUerson,  41  Id.  440;  Anderson  v. 
Aiuienon,  9  Kan.  112;  FUwick  v.  CommonweaUh,  13  Bush,  155;  MeChUre  v. 
Moloney,  1  B.  Hon.  224;  Dicherman  v.  Graves,  6  Gush.  308;  Herrick  v.  Oddl, 
29  Mich.  47;  Wottrich  v.  Freeman,  71  N.  Y.  601;  Chamberlain  v.  People,  23 
Id.  85;  State  ▼.  JoUy,  3  Dev.  &  B.  £q.  110;  Cook  v.  Cfrange,  18  Ohio,  526; 
KWnbrow  v.  MiteheU,  1  Head,  539;  State  v.  Phdps,  2  Tyler,  374;  DwUey  v. 
Dudley,  1  Wis.  664. 

Parties  may  marry  again  after  a  divorce  a  vinculo  unless  prohibited  by 
statute,  or  decree  by  virtue  of  a  statute:  Clarke  v.  Lott,  11  111.  105;  WhitaeU 
MUU,  6  Ind.  229;  Harding  v.  Alden,  9  Me.  140;  StaU  v.  Wetherhy,  43  Id. 
258;  HuU  v.  HuU,  2  Strobh.  Eq.  174;  Dickaon  v.  Dickson,  1  Terg.  110.  Un- 
less anthorised  by  statute,  a  decree  cannot  have  the  effect  to  prohibit  marriage 
of  the  guilty  party:  Bwrher  v.  Barber,  16  Cal.  378;  Chimer  v.  Chimer,  66  Md. 
127.  A  statute  so  prohibiting  marriage  after  divorce  is  not  unconstitutional: 
ElUci  Y.  ElUot,  38  Id.  357.  The  prohibition  to  marry  is  in  most  states  con- 
sidered a  penalty,  and  has  no  extraterritorial  effect;  but  in  some  of  the  statSs 
it  is  considered  a  denial  of  relief  to  the  guilty  party,  and  such  party  is  held 
bound  by  a  marriage  still  existing  as  to  him  for  that  purpose:  Fuller  v.  Fuller, 
40  Ala.  301;  Stephenson  v.  Cray,  17  B.  Mon.  193;  CommonweaUh  v.  Lane, 
113  Mass.  458;  Putnam  v.  Putnam,  8  Pick.  433;  West  v.  Lexington,  1  Id, 
606;  Van  Voorhis  v.  Brintnall,  86  N.  T.  18,  citing  most  of  the  earlier  cases; 
Kerrison  v.  Kerrison,  8  Abb.  N.  C.  171;  People  v.  Chase,  28  Hun,  310,  Moore 
V.  Jlegeman,  27  Id.  68;  People  v.  Hovey,  5  Barb.  117;  Webb  v.  Webb,  1  Tuck. 
872;  Van  Storch  v.  €fr{fin,  71  Pa.  St.  240;  WiUiams  v.  Gates,  5  Ired.  L.  535; 
Dickson  v.  Dickson,  1  Yerg.  110;  but  though  the  decree  does  prohibit  another 
marriage,  a  marriage  in  violation  thereof  is  held  not  to  constitute  bigamyt 
State  V.  Wetherby,  43  Me.  258;  PeopU  v.  Hovey,  5  Barb.  117;  Dickson  v.  Dick- 
son, 1  Terg.  1 10;  nor  does  sexual  intercourse  after  divorce  constitute  adultery  t 
Ante  y.  Wetherby,  43  Me.  258;  Commonwealth  v.  Putnam,  1  Pick.  226;  i^br- 
rest  y.  Forrest,  3  Bosw.  661. 

When,  after  divorce  a  vinculo,  one  party  dies,  the  other  is  not  a  widow  of 
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widoww,  Bor  <iititled  to  ukj  rights  of  ■neceMJon  or  admiiiittrfttioii:  Bmrr  ▼. 
Burr,  11  Opin.  Att'y  Oen.  1;  ClarhB  ▼.  LoU,  11  HL  105;  WiUteU  ▼.  JfiBib 
6  Ind.  229;  CMenowUh  t.  ChenowUh,  14  Id.  2;  BiOoii  ▼.  JJavUsftratA,  28  Id. 
71}  ITunt  ▼.  flTlomjuon,  61  Mo.  148;  Dodion  t.  Bvtler,  17  Id.  87;  RepMk  v. 
i?^ito^,24Wend.l03;  Rice  y.  Lwadey,  10  Ohio  St  696;  JDomftiMi  ▼.  Aiqq^ 
20  Id.  454;  SwaXUw  t.  6^i«i22(n0,  27  N.  J.  Eq.  278;  BoUm  ▼.  .Softom,  73  M«. 
299;  OcmmowweaUh  ▼.  PotneS,  61  Pa.  St.  488;  bat  see  eoitera:  FToie  v.  IFo^ 
4  K.  Y.  96;  AUen,  v.  MeCvUougK  2  Heisk.  174;  i7^JUey  ▼.  AOm,  8  Ma 
App.  521 ;  IFood  v.  Simmons,  20  Mo.  868;  MaituffiM  ▼.  Melniyrt,  10  Ohio,  27. 

Property  Rights  qf  Parties, — ^Divorce  a  vinculo  terminates  all  the  hus- 
band's estates  in  the  wife*s  realty  by  virtae  of  covertorOy  a&d  the  wife  is 
restored  to  her  estate  absolutely  and  entire  as  she  enjoyed  it  prior  to  her  mar- 
riage: ffowep  V.  Goings,  64  Am.  Dec.  427;  Wheeler  ▼.  HotehBss,  lOCkxm.  225; 
Doe  y.  Brown,  6  Blaokf.  809;  Hays  v.  Sanderson,  7  Bosh,  489;  Baeber  r. 
Root,  10  Mass.  260;  Renwiek  ▼.  Renwiek,  10  Paige,  420;  Wright  r.  Wrighi,  S 
Md.  429;  Iktate  qf  Kintsinger,  2  Ashm.  456;  Flory  v.  Becker,  2  Pa.  St  470; 
Batntford  ▼.  Bar^ford,  4  Or.  80;  Bpme  ▼.  Byrne,  8  T^  836;  Oould  ▼.  fFs6- 
ster,  1  Tyler,  414;  Porter  t.  Porter,  27  Gratt  699.  On  decree  a  vhwulo,  hus- 
band's right  to  curtesy  ceases.  This  role  is  laid  down  in  the  principal  caae» 
and  in  the  oases  jnst  above  cited,  and  also  in  Stamr  v.  Pease,  8  Coon.  641; 
Clarke  ▼.  Lott,  11  HI  106;  Oldham  ▼.  Henderson,  6  Dana,  264;  Oarhe  ▼. 
Slaughter,  38  Miss.  64;  Oould  v.  Crow,  67  Mo.  200;  SackeU  v.  Oiles,  8  Barb. 
Oh.  204;  Sehcch  v.  Schoch,  38  Pa.  St  851;  Burt  v.  HurUntrt,  16  Vt  292; 
Mattock  V.  Steams,  9  Id.  826.  The  wife's  realty  held  by  the  husband  aftsr 
such  divorce  is  in  his  hands  as  a  trustee:  Schoch  v.  Schoch,  33  Pa.  St  851. 
The  assignee  of  the  husband  has  no  better  title  to  the  wife's  realty  after 
divorce  than  the  husband  has  in  absence  of  the  assignment:  Steur  t. 
Pease,  8  Conn.  541;  Hayes  v.  Sanderson,  7  Bush,  489;  AfcConneU  v.  Wenrich, 
16  Pa.  St  365;  and  if  property  is  improperly  assigned  by  the  husbsnd,  ths 
decree  may  restore  the  same  to  the  wife:  Kriger  v.  Day,  2  Pick.  816;  or  may 
restrain  the  husbsnd  from  wrongfully  interfering  with  it:  AwmymiOfus,  9  Mod. 
43;  Holmes  v.  Holmes,  4  Barb.  1^.  The  wife's  right  of  dower  will  be  barred 
by  divorce  a  vinculo,  except  in  case  of  regulation  by  statute:  Jordan  ▼.  Clark, 
31  m  465;  BiUan  v.  HerekUbraih,  23  Ind.  71;  McCafferty  v.  UcCagerty,  8 
Bkckf .  218;  McOraney  v.  McCraney,  6  Iowa,  232;  Harding  v.  Alden,  9  Me. 
140;  Gould  v.  Crow,  57  Mo.  200;  Oleeson  v.  Emerson,  61  K.  H.  406;  Colame 
V.  Colame,  25  K.  J.  £q.  440;  Reynolds  v.  Reynolds,  24  Wend.  193;  i^tce  v. 
Lumley,  10  Ohio  St  596;  Burdick  v.  Briggs,  11  Wis.  126.  Estate  granted 
to  husband  and  wife  in  joint  tenancy  by  entireties,  on  divorce  a  vinculo,  is 
left  in  their  hands  as  an  estate  in  joint  tenancy:  Lash  v.  JAuh,  68  Ind.  626; 
or  where  not  held  in  joint  tenancy  becomes  an  estate  held  by  them  as  tenants 
in  common:  Harrer  v.  WaUner,  80  HI.  197;  Lash  v.  Lash,  58  Ind.  526;  Inn 
Benson,  16  Nat  Bank.  Beg.  377;  Boggs  v.  Boggs,  55  Qa.  690.  So  it  is  held 
that  a  wife  loses  her  jointure  on  such  decree:  Clarke  v.  Lott,  11  HL  105; 
Jordan  v.  Clark,  81  Id.  465.  After  such  decree  the  husband's  lease  of  the 
wife's  lands  ceases,  unless  she  is  joined  with  him:  Gould  v.  Wdtsier,  1  Tyler, 
409;  Emmert  v.  Hays,  89  111.  11.  Where  the  lease  is  of  conunon  property, 
both  are  bound  after  divorce:  Emmert  v.  Hays,  supra. 

The  husband's  rights  in  the  wife's  separate  personalty  are  ended  by  a  di- 
vorce a  vinculo:  Clark  v.  Slaughter,  38  Miss.  64;  Starr  v.  Pease,  80(mii.  541; 
Schoch  V.  Schoch,  33  Pa.  St  351.  But  such  property  as,  by  virtae  of  his 
rights,  vested  in  him  by  virtue  of  such  marriage,  is  his,  and  his  rights  thersto 
are  not  changed:  Lawson  v.  Shotwell,  27  Miss.  630;  Oleeson  v.  Smerson^  61 
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N.  H.  405;  Pwrierr.  Pwitr,  27  Gmit  609;  WOtier^.  WOtier,  58  He.  ISO; 
Ltmderf.  Ltmdw^  L.  S.»  7  Bq.,  228.  Th«  hnsbuid  oumot,  thflrafbie,  seek  to 
redooe  the  wile's  eboeae  in  aetioo  to  his  possession,  aftsr  sooh  decree,  his 
right  being  then  entirely  gone:  WA^Ur  ▼.  WeUter,  58  Me.  130;  Leggr.  Legg^ 
8  Mass.  00;  HwU  r.  Thompmm,  61  Mo.  148;  Chuld  v.  Cfrow,  57  Id.  200; 
Vood  T.  Shmmnu,  20  Id.  863;  Clarhe  v.  MeOrearjf,  12  Smed.  ft  M.  347; 
HOmet  r.  Hdmm^  4  Berh.  205;  WhiU  ▼.  IFMte,  5  Id.  474;  Remwkk  ▼.  i2^n- 
iMdk,  10  Pkige,  420;  Atate  t/KintBinger,  2  Ashm.  255;  Xoc^  v.  ffamitUm,  2 
Seig.  ft  R.  401;  JMbr.  Hdbe»  6  Watts,  131;  Florg  ▼.  Bedber»  20 Pe. 8t  470; 
WnUereoii  t.  AnftA,  4  Bawle,  177;  and  his  assignment  at  that  time  pessss 
no  title:  Paige  ▼.  EiUM,  10  Pick.  260;  ITood  y.  Strnmons,  20  Mo.  363. 

On  divoroe  a  vhtadOf  wife's  right  to  support  by  virtue  of  marriage  ends: 
OZorfoT.  LoU,  11  BL  106.  And  she  has  no  power  to  pledge  the  husband's 
ctedit:  Addiiom  t.  Bcwie^  2  fiknd,  610;  /'orref^T.  JbrrfiK,  3  Bosw.  661.  On 
decree,  wife  is  entitled  to  share  of  the  common  property:  DqpM  ▼.  Mago^  11 
Mo.  314;  Kaahaw  ▼.  Kaahaw,  3  Call,  312;  McLarm  v.  BtnUm,  31  OO.  20; 
JftUfT  ▼.  JfOfar,  33  Id.  353;  J^me  ▼.  Jiyriie,  3  Tex.  336.  But  this  is  in  most 
states  ezpreesly  regulated  by  statute.  Provision  made  for  a  woman  "during 
coverture"  ends  by  such  divorce:  Hcwaird  v.  Head^  111  Mass.  200.  And  a 
settlement  during  coverture  ceases,  though  the  wife  be  the  innocent  party: 
Id.  A  settlement  on  the  wife  for  life  does  not  cease  with  such  divorce:  Me* 
Oratk  V.  PemuglwaHia,  8  Phila.  113;  MtOer  v.  2iUler,  1  Sandf.  Oh.  108;  unless 
so  provided  by  statute  or  by  the  eettlement  itself:  MeOuwem  v.  CaidweU^  1 
Crsnch  C.  C.  ^1;  McBride  v.  GrteMWood^  11  Ga.  370;  Bvneh  v.  Buneh^  38 
Ind.  400;  DaiUm  V.  BamardsUm,  9  Mass.  201;  WeH  Cambridge  v.  Lexington, 
1  Pick.  506;  Babcock  v.  Smith,  22  Id.  61;  ffighleg  v.  Allen,  3  Ma  App.  521; 
BMfah  V.  WhiUdeer,  15  Pk.  St.  182;  Harrie  v.  McElroy,  45  Id.  216.  Such 
a  divorce  does,  however,  end  a  provision  for  husband  and  wife  doring  their 
"joint  lives: "  Htige  v.  Sandenon^  7  Bush,  480.  A  divorce  a  mneuio  does  not 
vacate  a  previous  decree  for  alimony,  nor  do  away  with  a  liability  therefor: 
Harrimm  v.  lJarr%9on,  56  Am.  Dec  227.  But  on  such  a  divorce  being  granted 
to  the  husband,  the  provision  theretofore  made  for  temporary  alimony  ter- 
minates: Id.    And  see  note  to  Methviny.  Methoin,  60  Am.  Dec.  665-682. 

The  parties  may  contract  with  each  other  fully  after  a  decree  of  divorce  a  vm» 
adK  Merrill  v.  Merrill,  38  Mich.  707;  the  wife  may  be  her  late  husband's  ten- 
ant: Id. ;  the  parties  are,  after  such  decree,  capable  of  maintaining  suits  against 
each  other:  Blake  v.  Blake,  64  Me.  177;  the  husband  may  recover  debts  due 
from  his  late  wife  to  him:  Id.;  WOeter  v.  Webtter,  58  Id.  130;  the  wife  may 
sue  for  money  due  her  by  her  late  husband,  as  for  alimony  due,  or  on  a  prom- 
ise made  during  coverture:  Legg  v.  Legg,  8  Mass.  00;  Howard  v.  Howard, 
15Md.l06;  FTeftster  v.  Feftster,  58  Me.  130;  Blake  y.  Blake,  ^l^L.  ITJi  Albee 
V.  Cole,  30  Vt.  319;  so  she  may  sue  alone  for  injuries  to  herself:  Cha»e  v.  < 
Ck/OBe,  6  Gray,  157;  Oibeon  v.  Oibeon,  46  Wis.  449;  or  to  enforce  a  mortgage 
ifCainst  her  husband:  Charmand  v.  Charruand,  1  N.  Y.  Leg.  Obs.  134;  she 
may  by  suit  question  a  conveyance  made  by  the  husband  during  coverture  in 
violation  of  her  rights:  BarreU  v.  Barrett,  5  Or.  411:  the  husband  may  sue 
for  seduction  of  wife  before  divorce:  Diekerman  v.  Oravee,  6  Cush.  308;  Bai- 
dify.  Wake,  1  Hill  (N.  Y.),  63;  Baiery.  FhmerfeU,  1  Ashm.  53;  the  husband 
is  not  liable  for  the  wife's  torts  during  coverture:  CapH  v.  PoweU,  17  C.  B., 
K.a,743. 

Dram  or  Divobob  a  Mivba  st  THOBC^Iike  the  decree  a  vinculo,  the 
decree  of  divorce  a  menea  et  tkoro,  being  a  separation  from  bed  and  board,  can. 
be  considered  in  the  light  of  its  eflfoct  on  the  etatue  of  the  partiee  as  between 
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thflmaelvMy  lad  in  thdr  relation  to  the  oommnnity  at  laxge,  and  as  to  its 
effect  on  the  properly  rights  of  the  parties  and  others  oonoemed  therein. 

Stains  of  Parties. —A  divoite  from  hed  and  board  does  not  pat  an  end  to 
the  marriage  ties,  or  destroy  the  relation  of  hosband^nd  wife:  Oapel  v.  PaweU^ 
17  C.  B.,  K;  S.,  743;  Moore  t.  Barber,  5  Giffl  43;  Barber  r.  Barber,  21  How. 
682;  MUson  v.  Majfor,  53  Ala.  558;  Gee  v.  Thompson,  11  La.  Ann.  667; 
Krig^  v.  Daif,  2  Pick.  316;  Dean  ▼.  Richmond,  5  Id.  461 ;  Barrere  ▼.  Barrere^ 
4  Johns.  Ch.  187;  bat  merely  sospenda  certain  of  the  mntaal  rights  and  obli- 
gations of  the  parties:  Clark  ▼.  Clark,  6  Wattaft  S.  85;  Barrere  ▼.  Barrere, 
avujpra;  snoh  a  diroroe  having  the  effect  to  destroy  the  right  of  cohabitation, 
and  if  the  parties  again  live  together  and  become  reconciled  as  hnsband 
and  wife,  the  effect  of  a  divorce  a  mmsa  is  destroyed,  and  the  marriage 
relation  continned  or  resamed:  JAddeU  v.  LiddeU,  22  La.  Ann.  9;  Oee  t. 
Thompson,  11  Id.  657;  Hohamp  v.  Hagaman,  36  Md.  511;  Kriger  v.  Day, 
2  Pick.  316;  Dean  v.  Richmond,  5  Id.  461;  Ifathans  v.  Nathans,  2  Phila.  898; 
McKarracher  v.  McKarracher,  '3  Yeates,  356;  Tiffin  v.  Tiffin,  2  Binn.  202. 
In  case  of  divorce  a  mensa,  the  parties  cannot  marry  again,  as  the  relation  of 
hnsband  and  wife  has  not  ceased:  Barber  v.  Barber,  21  How.  582;  Savoie  t. 
Ignogoso,  7  La.  281;  Wait  v.  Wail,  4  N.  Y.  95;  and  for  the  same  reason  sodi 
a  decree  does  not  remove  incapacity  to  testify  on  the  part  of  either:  Kemp  v. 
Downham,  5  Harr.  (DeL)  417.  A  divorce  a  mensa  may  give  a  woman  a  stand* 
ing  as  a  feme  sole  in  some  cases:  Barber  v.  Barber,  21  How.  582;  Dean  ▼. 
Richmond,  5  Pick.  461;  Pierce  v.  Bumham,  4  Met.  303;  Wheeler  ▼.  Wheeler, 
2  Dane  Abr.  310;  L^evre  v.  Murdoch,  Wright,  205;  thoagh  in  England  and 
in  some  states  it  is  held  otherwise:  Lewis  v.  Lee,  3  Bam.  k  Cress.  291;  EtteUi 
V.Lee,  5  T.  R.  679;  Dean  v.  Richmond,  5  Piok.  461;  Clark  v.  Clark,  6  Watts 
ft  S.  85.  The  same  rales  may  be  said  to  apply  to  the  effect  of  a  decree 
a  mensa  on  the  right  to  cnstody  of  children  as  is  applied  in  case  of  divorce 
a  vinculo:  See  supra. 

Property  Rights  qf  Parties, — ^In  abeence  of  express  provision  of  statnte  or 
of  the  decree,  a  divorce  a  mensa  does  not  affect  the  respective  rights  of  parties 
in  the  wife*8  realty:  Smoot  v.  Lecatt,  1  Stew.  590;  Rochon  v.  LecaU,  2  Id.  429; 
Clark  V.  Clark,  6  Watts  ft  S.  85;  the  hnsband  still  has  his  life  estate  and 
cnrtesy,  and  the  wife  her  right  of  dower:  Oee  v.  Thompson,  11  La.  Ann.  657; 
Clark  V.  Clark,  8  Watts  ft  S.  85;  Given  v.  Marr,  27  Me.  212;  Hokamp  t. 
Hagaman,  36  Md.  511;  Wait  v.  WaU,  4  N.  Y.  95.  Bnt  a  decree  may  ex- 
pressly restore  to  the  wife  her  realty  and  interests  therein:  Holmes  v.  Holmes, 
4  Barb.  297;  Meehan  v.  Meehan,  2  Id.  377;  Dean  v.  Richmond,  5  Pick.  461. 
Except  where  provided  by  the  decree  itself  or  by  statate,  a  divorce  a  mensa 
does  not  affect  the  respective  rights  of  the  parties  in  the  wife's  personalty: 
Clark  V.  Clark,  6  Watts  ft  S.  85;  nor  does  sach  a  divorce  affect  the  husband's 
right  to  redace  his  wife's  choses  in  action  to  possession:  Ames  v.  Chew,  5  Met. 
320;  Dean  v.  Richmond,  5  Pick.  461;  Stephen  v.  Totty,  I  Oro.  Eliz.  906;  Ste- 
vens v.  Stevens,  1  Met.  279;  Chamberlain  v.  Hewson,  5  Mod.  70;  except  where 
otherwiBe  provided  by  statate:  Johnson  v.  Lander,  L.  B.,  7  Bq.,  228;  Page  v. 
Estes,  19  Pick.  269.  In  any  case,  the  assignee  takes  no  better  right  nnder 
an  assignment  than  the  hnsband  himself  bad:  Page  v.  £stes,  supra;  Wood  v. 
Simmons,  20  Mo.  363.  A  wife  may,  as  well  after  as  before  decree  a  mensa, 
have  an  equitable  settlement  of  her  choses  in  action,  if  her  hnsband  seeks  to 
redace  them:  Johnson  v.  Lander,  L.  £.,  7  Bq.,  228;  Holmes y.  ^o^net,  4BarK 
295;  Vanduaer  v.  Vanduzer,  6  Paige,  366;  Renwick  v.  Renwick,  10  Id.  420. 

After  divorce  a  mensa,  the  wife  cannot  contrsiot  to  any  greater  extent  than 
before  such  decree:  Barber  v.  Barber,  21  How.  582.    Unless  hy  virtae  ei 
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ittttate  or  of  the  deene^  the  hee  no  gtmter  power  to  oonvey  her  realty  elone: 
EUiwn  ▼.  MajfOTf  53  Ahk  558.  After  each  a  divorce  the  may  still  pledge  her 
hosbaDd'e  credit:  CfriUenden  t.  Sehermerhom,  39  Mich.  661.  It  has  been  held 
that  while  she  may  have  no  greater  power  to  sne  generally,  she  may  sne 
her  husband  alone  in  regard  to  rights  arising  directly  oat  of  the  divorce,  as 
for  alimony  due,  and  the  like:  Barber  y.  Barber,  21  How.  582;  OoveU  v.  Covdl^ 
L.  R.,  2  P.  &  D.,  411.  Batseeoo?t<ra.-^ar6erv.  Bar6«r,10hand.280.  The 
survivor,  after  the  death  of  one  party  to  such  a  divorce,  is  a  widow  or  widower: 
WliUM  V.  JftOs,  6  Ind.  229;  Wiggin  v.  8mUh,b^  N.  H.  213;  and  the  suooes- 
sion  of  property  remains  the  same:  Clarh  v.  Clark^  6  Watts  ft  8.  85. 

Alimony  is  a  result  solely  from  the  terms  of  the  decree  In  a  divorce  suit, 
and  is  not  a  direct  effect  of  the  divorce  itself.  As  to  the  right  to  alimony, 
pending  salt  or  on  decree  a  menacL,  see  the  exhaustive  note  on  this  subject  to 
MeUMn  v.  Methom,  60  Am.  Dec^  665-682. 

CovoLUSiVKNESs  ow  DxoREBS  OF  DivoROX.— As  between  the  parties  to  a 
decree  of  divorce,  it  ii  conclusive  of  all  charges  set  forth,  and  facts  found 
or  which  might  have  been  found,  or  defenses  raised,  at  the  trial:  VhuarU  v. 
Vhuani,  49  Iowa,  639;  Vance  v.  Vance,  17  Me.  203;  Thurgton  v.  ThurtUm^ 
98  Mass.  39;  Fera  v.  FerOy  Id.  155;  Brown  v.  Brown,  37  K.  H.  536;  PrU' 
coU  v.  FUher,  22  UL,  390;  Blade  v.  Slade^  58  Me.  157;  Oreene  v.  Oreene^  2 
Gray,  361;  ByrUn  v.  tiheamon,  3  Id.  387;  Lea  v.  Lea,  99  Mass.  493;  Leim» 
V.  LewU,  106  Id.  309;  Bradsliaw  v.  Heath,  13  Wend.  407;  OiU  v.  Bead,  5 
R.  L  343;  Blain  v.  BUin,  45  Vt  538;  Kaliach  v.  KaiiacJi,  9  Wis.  529;  Amary 
V.  Amory,  26  Id.  152;  see  also  Freeman  on  Judgments,  3d  ed.,  sec.  313,  and 
cases  cited.  As  between  the  parties,  the  decree  is  conclusive  of  the  exist- 
ence of  the  marriage  dissolved  thereby:  Maiifhew  v.  Mayhew,  3  Mau.  ft  SeL 
266;  and  establishes  the  &ct  that  such  marriage  is  dissolved,  thereby  becom- 
ing a  bar  to  another  suit  for  divorce  between  the  parties:  Hood  v.  J^oocf, 
11  Allen,  196;  Cooper  v.  Cooper,  7  Ohio,  238;  except  where  the  divorce 
is  invalid,  or  where  partial,  and  the  parties  are  seeking  an  absolute  divorce: 
Wiimier  v.  Webster,  54  Iowa,  153;  Doughty  v.  Doughty,  28  K.  J.  Eq.  581; 
Wright  V.  Wright,  24  Mich.  180;  Cook  v.  Cook,  56  Wis.  195;  and  in  case  of 
a  divorce  a  menea,  the  decree  thereon  is  held  conclusive  between  the  parties, 
as  to  the  particular  cause  thereof,  in  an  action  subsequently  brought  for  an 
absolute  divorce:  Bland  v.  Bland,  L.  R.,  1  P.  ft  D.»  237;  Slade  v.  Blade,  58 
Me.  157,  and  cases  next  above  cited. 

As  to  third  persons,  decrees  of  divorce  are  conclusive  on  the  status  of  the 
parties:  Bitrlen  v.  Shannon,  3  Gray,  387;  Oourand  v.  Oourand,  3  Eedf.  262; 
but  are  not  conclusive  as  to  the  marriage  of  the  parties:  Id.;  Freeman  on 
Judgments,  3d  ed.,  sees.  154,  313;  nor  as  to  their  respective  innocence  or 
guilt:  OiU  ▼.  Bead,  5  R.  L  343;  Needham  v.  Bremner,  L.  R,  1  C  P.,  583. 

As  to  the  extraterritorial  conclusiveness  of  a  divorce  granted  in  a  state, 
other  than  that  in  which  the  parties  were  domiciled,  to  which  state  they 
went  solely  for  the  purpoee  of  securing  such  divorce,  see  Freeman  on  Judg- 
ments, 3d  ed.,  sees.  579-587. 

Mabbisd  Womsn,  Agkkowledomxmts  BY:  See  Livingston  v.  KettelU, 
41  Am.  Dec  179-184;  Hughes  v.  Lane,  50  Id.  436,  note  444;  Mason  t. 
Brock,  52  Id.  490,  note  493;  Jordan  v.  Corey,  52  Id.  516,  note  519-525. 
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(98  AliABAltA.  468.] 

Dim  nr  Ssanoi  or  Pbooi8b»  bt  Failubi  or  Bbmmsww  to  Snnni  Oorr 

or  OoMPLAiHT  with  the  fiuninoiM,  it  a  mete  irregnlftri^y  and  nol  aTifl* 

able  on  error,  after  jndgment  by  delaiilt. 
Oomm'fUTiowAL  PBOTiaioK   that  No  Bill  shall  Baooin  Law  nntQ 

read  on  three  leTeral  days  in  each  house  of  the  geneial  assembly  does 

not  contemplate  that  everything  which  is  to  become  law  1^  the  adoption 

of  snch  bill  shall  be  thns  read. 
OoKBsnunoNAL  PBGvmoN  PRMOMBnia  Sttlb  or  Laws  will  not  inrali* 

date  a  body  of  laws  not  themselTes  in  snch  style*  if  the  bill  1^  whioh 

th^  were  adopted  pnrsoed  the  prescribed  style. 

AonoN  under  the  code  on  a  bond.  Judgment  against  defend* 
ants  by  default.  From  such  judgment  defendants  appealed. 
The  opinion  states  the  case. 

Alexander  B.  CUheraU,  for  the  appellant. 
Lewis  M.  Sione,  contra. 

By  Court,  Walkbb,  J.  Where  there  is  no  senrioe  of  the  pro- 
oess  commencing  a  suit,  it  would  be  error  in  the  drouit  court 
to  render  judgment  by  de&ult  If  the  service  be  merely  irregu- 
lar, the  objection  must  be  appropriately  made  in  the  court  be- 
low, and  cannot  be  made  for  the  first  time  in  this  court:  Moore 
T.  FiqueU,  19  Ala.  287;  Eoberie  ▼.  Beeson,  4  Fort,  166;  8  Chit. 
O.  P.  617,  618;  Jl^verick  v.  Dufee,  1  Ala.  438. 

In  this  case  the  service  of  the  summons  does  not  affirmatiTely 
appear  from  the  sheriff's  return  to  have  been  effected  by  a  de- 
liyery  of  a  copy  of  the  complaint  as  well  as  the  summons. 
Conceding  that  we  must  intend  that  the  sheriff  omitted  to  serve 
a  copy  of  the  complaint  along  with  the  summons,  as  the  service 
of  the  summons  itself  was  sufficient  to  bring  the  parties  into 
court,  we  will  regard  that  omission  as  a  mere  irregularity  not 
fatal  on  error. 

The  judgment  by  default  in  this  case  was  rendered  at  the  re- 
turn term  of  the  process  commencing  the  suit.  This  could  only 
be  authorized  by  the  code.  It  ii3  contended  by  the  learned  coun- 
sel for  the  appellant  that  the  code  is  unconstitutional,  and  that 
therefore  the  judgment  by  default  was  improperly  rendered. 

Three  years  have  elapsed  since  the  code  went  into  operation; 
and  every  judicial  tribunal  of  the  state,  including  this  court, 
has  been  acting  under  it  and  carrying  out  its  provisions.  This 
court  has  repeatedly  rendered  judgments,  in  matters  of  the 
highest  importance,  which  have  no  sanction  whatever  in  the 
law  if  tiie  code  is  unconstitutional.    Some  of  the  sections  of 
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the  oode  have  been  expreeslj  held  to  be  oonstitationaly  which 
could  not  be  the  case  if  the  entire  system  were  unconstitationaL 
Theae  facts  constitate  a  strong  judicial  authoriiy  against  the 
position  of  the  appellant's  counsel,  although  it  is  not  eq[iressed 
in  any  direct  decision  upon  the  point. 

It  is  argued  that  the  code  is  not  the  law  in  this  state,  because, 
at  the  time  of  its  adoption,  it  was  not  read  upon  three  scTeral 
days  in  each  house  of  the  general  assembly.  The  constitu- 
ticmal  proTision  is,  that  **  no  bill  shall  have  the  force  of  law, 
until  on  three  seTeral  days  it  be  read  in  each  house,'  and  free 
discussion  had  thereon.** 

The  requirement  of  the  constitution,  is  that  evexy  bill  shall 
be  read  on  three  seyeral  days  in  both  houses  of  tJie  general 
assembly.  We  do  not  understand  this  to  mean  that  eyerything 
which  is  to  become  a  law  by  the  adoption  of  the  bill  must  be  read 
on  three  ^veral  days.  Such  a  construction  is  not  warranted 
by  the  language  of  the  constitution.  Our  legislative  annals 
afford  many  instances  of  the  adoption  by  one  comprehensiye 
enactment  of  large  masses  of  law,  which  were  neyer  read  on  three 
several  days  in  both  branches  of  the  legislature.  To  this  class 
of  legislation  belongs  the  statute  which  provides  for  the  pun« 
ishment  as  at  common  law  of  misdemeanors  for  which  no  pun- 
ishment is  prescribed  in  our  statutes.  An  act  of  this  kind  was 
adopted  a  great  many  years  ago  in  this  state,  and  has  been  con- 
tinued in  all  subsequent  legislation  on  the  subject  of  the  crimi- 
nal law.  It  cannot  be  suppoa^  that  the  entire  common  law  on 
che  subject  of  misdemeanors,  outside  of  the  scope  of  our  stat- 
utes prescribing  punishment  for  offenses,  was  ever  read  in  the 
l^lislature  at  all.  Nevertheless,  this  court  has  repeatedly  rec- 
ognized as  binding  in  this  state  the  common  law,  which  provides 
for  the  punishment  of  misdemeanors  for  which  no  punishment 
was  prescribed  in  our  statutes.  Aikin's  Digest  was  by  one  stat- 
ute ''  established"  as  the  law;  and  all  laws  of  a  general  public 
nature  passed  previous  to  a  certain  time,  with  the  exception  of 
laws  relating  to  county  boundaries,  were  repealed  by  the  same 
statute.  The  force  of  law  has  been  conceded  by  the  people 
and  every  department  of  the  government  of  this  state  to  Aikin's 
Digest.  The  effect  given  to  Aikin's  Digest  by  the  courts  was 
not  simply  that  of  affording  evidence  of  what  the  law  was,  but 
of  law  itself.  It  has  been  held  by  this  court  to  have  effected 
the  repeal  of  pre-existing  law. 

We  do  not  think  it  could  have  been  contemplated,  in  the 
adoption  of  the  constitution,  that  everything  which  becomes  a 
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law  as  the  result  of  the  adoption  of  a  bill  should  be  read  on 
three  seyeral  days  in  the  legislature.  It  would  exclude  the 
power  of  making  comprehensiTe  enactments,  which  legislative 
bodies  haye  always  exercised,  to  so  hold. 

The  first  section  of  the  third  article  of  the  constitution  is  as 
follows:  **  The  legislative  power  of  this  state  shall  be  vested  in 
two  distinct  branches:  the  one  to  be  styled  the  senate,  the  other 
the  house  of  representatives,  and  both  together  the  general 
assembly  of  the  state  of  Alabama;"  and  the  siyle  of  their  laws 
shall  be:  ''Be  it  enacted  by  the  senate  and  house  of  repre- 
sentatives of  the  state  of  Alabama,  in  general  assembly  con- 
vened." It  is  contended  that  the  code  is  not  the  law,  because  it 
has  not  the  siyle  prescribed.  Conceding,  for  the  sake  of  the 
argument,  that  the  adoption  of  the  style  is  necessary  to  the 
validity  of  an  act  of  the  l^slature,  it  will  not  aid  the  appel- 
lants. The  bill  adopting  the  code  is  preceded  byHhe  words 
designating  the  style  of  the  laws,  and  that  is  sufficient.  It 
would  be  impracticable  to  make  the  style  precede  every  law 
called  into  force  by  act  of  the  legislature.  The  style  which 
heads  the  bill  adopting  the  code  may  well  be  regarded  as  the 
style  of  the  laws  embraced  in  it. 

The  judgment  of  the  court  below  is  affirmed* 


POLLABD    t;.   SOEABS'd  AdMINISTBATOB. 

p8  ATiAluifi.  484.3 
ADMINISTaATOa  IS  KOT   BOTTMD  TO   PlBAD  StATUTB  OF  LIMITATIONS  If  Um 

personal  aaaets  in  his  hands  are  sufficient  to  pay  the  decedent's  debts; 
bnt  where  a  resort  to  realty  is  necessary  to  raise  a  fond  to  pay  the  debti^ 
a  contrary  rale  prevails. 
Pbbbkntatiok  of  Claim  against  Estate  of  Dbcbdbnt  is  Suiucibnt  to 
Avoid  Statutb  of  Non-claim,  where  two  claimants  against  the  estate, 
with  the  assistance  of  the  administrator,  at  a  meeting  between  them, 
stated  their  claims  in  writing,  and  one  of  the  claimants  being  asked  **  if 
that  item  was  all  he  claimed,'*  replied  that  "it  was  all  they  claimed; ** 
and  each  presentation  is  sufficient  for  both  where  both  demands  grew  out 
of  the  same  transaction. 

Appeal  by  a  distributee  of  the  estate  of  a  decedent  from  an 
order  of  the  probate  court  allowing  certain  creditors'  claims  on 
final  settlement  of  the  administrator's  account.  The  <>pinioa 
states  the  case. 

8.  W.  CodbrM,  for  the  appellant. 
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Bj  Court,  Stohs,  J.  An  administrator  who  has  personal 
assets  in  yalue  sufficient  to  pay  the  debts  of  his  intestate  is  not 
bound  to  plead  the  statute  of  limitations:  Knight  ▼.  GfodboU,  7  Ala. 
304;  Hall,Week8  A  Co.\.  Darrington,  9  Id.  502;  Ex  parte  Perry- 
man  and  Wife,  25  Id.  79  [60  Am.  Dec.  494].  When  a  resort  to 
the  realty  is  necessary  to  raise  a  fund  to  pay  the  debts,  a  differ- 
ent rule,  for  an  obyious  reason,  prevails:  BcTid  ▼.  Smilh,  2  Id. 
660.  In  this  case  we  are  not  informed  that  the  real  estate  was 
called  into  requisition,  and  hence  conclude  that  the  debts  were 
paid  with  the  personalty,  the  primary  fund  for  that  purpose. 

It  was  also  objected  that  the  debts  in  question  were  baired 
by  the  statute  of  non-claim,  and  that  their  payment  by  the  ad- 
ministrator was  in  his  own  wrong.  We  do  not  think  this  ob- 
jection sustained  by  the  facts. '  Before  the  expiration  of  eighteen 
months  after  the  administrator  qualified,  the  claims  of  the  cred- 
itors, which  he  afterwards  paid,  were  formally  stated  in  writing, 
in  the  presence  and  with  the  assistance  of  the  administrator, 
the  creditors  both  being  present.  To  a  question  addressed  by 
the  administrator  to  one  of  the  creditors,  asking  if  that  item, 
referring  to  the  account,  was  all  he  claimed,  he  replied,  it  was 
all  they  claimed.  The  claim  of  each  creditor  grew  out  of  one 
and  the  same  transaction,  and  the  presentation  of  one  was  the 
presentation  of  both  demands.  Surely  this  was  enough  to  in- 
form the  administrator  of  the  nature  and  amount  of  the  demand* 
and  that  the  claimants  looked  to  the  administrator  for  payment. 
The  presentation  was  sufficient:  EdUelt  y.  Branch  Bank  of  Mobile, 
12  Ala.  193;  Jones  v.  Lightfoot,  10  Id.  17;  Jones  v.  Pharr,  3  Id. 
283;  HunleyY.  Shuford,  11  Id.  203. 

It  was  further  objected  to  the  allowance  of  said  credits  that 
they  were  not  just  demands  against  the  intestate.  If  it  were 
allowable,  in  the  form  in  which  the  question  is  raised,  to  con- 
sider of  the  sufficiency  of  the  proof  on  this  point,  we  would 
answer  that  the  bill  of  exceptions  contains  the  distinct  statement, 
as  a  fact,  that  the  intestate  had  received  the  two  sums  of  money 
which  created  the  liability,  and  that  the  said  creditors  were  enti- 
tled each  to  one  third  of  each  of  said  sums.  But  this  question  if 
not  presented  in  such  a  form  as  to  authorize  its  revision  here. 

The  judgment  of  the  probate  court  is  affirmed. 
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PB  AT.4»^Mi,  S44J 

Kawmaumn  bt  SnuKaEB  or  bib  Owk  Fuvm  ur  ICAnmnrAvoB  ajh^ 
Eduoatiov  or  Obxvax  Child  who  sabtaqoently  inharitB  a  Ivgo  otfeiH 
ont  of  whidi,  howevor,  no  allowanoe  is  mado  for  maintenanod  or  odnea- 
tion,  k  a  oonaideratioii  snffioiaiit  to  tapport  an  ozprMi  pcomiM  on  tbo 
part  of  snob  <nphan,  made  after  the  beoomee  of  age»  to  repi^  the  Mid 
eipenditaree. 

BzPBns  Pbomob  bt  Obphan,  Madb  avtbb  Ookxho  or  Aob,  to  in- 
demnify  her  hrother»in-Uw»  at  whoee  reqneet  expenditoree  were  made 
daring  her  infenoy  for  her  maintenance  and  ednoation  whereby  he 
beoame  liable  therefor,  against  any  loae  he  might  thereby  ■ostain,  is  soiB* 
oiently  supported  by  the  considecation  of  each  liability  on  his  part. 

OouBff  or  Equitt  will  Eniobob  Ck>iiTBAOT  or  Adult  Mabhtbd  Wohab 
as  a  ehazge  against  her  separate  eetate,  seonred  to  her  by  antenoptlsl 
oontraot,  without  any  restriction  npon  her  power  to  charge  or  diipoee  of 
it,  where  with  the  intention  to  thereby  charge  her  eeparate  estate  she 
anthorices  her  husband,  as  her  acting  trustee,  po  execute  a  note  to  a  third 
person  in  considei«tion  of  expenditures  by  him,  without  obligation,  in 
maintenance  and  education  of  her,  while  an  orphan  child,  wliich  note 
the  husband  accordingly  executes,  signing  the  same  as  her  acting  trustee, 
and  which  note  is  so  accepted  as  a  chai^  on  her  separate  estate. 

Mabbtkd  Woman's  Pbomissort  Kotb,  Bzecutbd  in  Suoh  Mannbb  as  to 
Ck>H8TiTUTB  It  Chabob  on  her  separate  property,  may,  in  equity,  be  en- 
forced against  such  estate  by  a  transferee  or  indorMC. 

PaBOL  BvIDBNOB    18    ADMT88TBLB    TO    SHOW  Ck>N8IDBBATI0N  AND  POBPOSB 

or  NoTB,  signed  by  a  husband  as  ''acting  trustee,"  to  explain  the  ohar- 
aoter  of  the  transactioD,  and  constitute  it  a  charge  on  his  wife's  separate 
estate. 
Pbomusort  Notb  or  Mabbixd  Woman  hatino  Sbfabatb  Ebtatb  creates 
no  personal  liability  on  her;  but  where  no  reetriction  is  plaoed  on  her 
power  to  charge  or  dispose  of  such  estate,  she  may  charge  it  with  the 
payment  of  debts  contracted  by  her  husband  by  any  form  of  promiae  or 
contract  which  would  bind  her  personally,  if  she  were  sole  and  iin> 
married. 

Bill  to  enforce  chaige  against  wife's  separate  estate.  The 
&cts  are  sufficiently  stated  in  the  opinion,  with  the  exception 
of  the  roling  upon  which  the  chancellor  below  dismissed  the 
bill,  which  was,  that  even  admitting  that  the  payee  of  a  note 
might  have  enforced  it  against  the  separate  property  of  the  de- 
fendant, Mrs.  Or^goxy,  the  right  to  subject  such  property  to 
the  payment  jof  the  note  did  not  pass  to  a  transferee  thmof . 

WaUs^  Judge,  and  Jackson,  for  the  appellant 

WtUiama  and  Cocke^  contra. 

By  Court,  Bicb,  0.  J.  The  expenditure  by  a  stranger,  wiib- 
out  obligation,  of  his  own  funds  for  the  benefit  of  an  infant 
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bereaTed  of  her  parents,  in  inaintainiiig  and  ednoating  her,  ia  a 
aoffleient  oonaideration  to  aapport  an  expreea  promise,  made 
after  she  oomes  of  age,  to  repay  him  the  amount  so  expended, 
where,  during  the  oontinnanoe  of  sneh  expenditure  and  of  her 
infancy,  she  became  entitled  to  a  large  estate,  out  of  which  no 
allowance  for  her  maintenance  or  edncation  was  applied  for  or 
made:  Cooper  ▼.  Hatiin,  4  East,  77;  Sauihertan  ▼.  WhiOodt,  3 
Stra.  890;  Ibwnmul  ▼.  Hunt,  Gro.  Oar.  408;  Oarr  y.  Wyly,  28 
Ala.  821;  Kenan  ▼.  Eolhway,  16  Id.  68;  Hatch  ▼.  PuroM,  21 
N.  H.  644;  Harris  ▼.  Davie,  1  Ala.  269;  Story  on  Prom.  Notes, 
sec.  186;  WermaU  v.  Ahney^  8  Bos.  &  Pul.  249,  note  a;  Eaetwood 
T.  Kenyon,  11  Ad.  k  El.  438;  Whipple  ▼.  Doio,  2  Mass.  416; 
Aikvns  ▼.  BanweU,  2  East,  606. 

If  such  expenditure  was  made  at  the  request  of  her  brother* 
in-law,  and  in  consequence  thereof  he  had  become  liable  for  its 
amount,  the  existence  of  such  liability  on  his  part  would  be  a* 
sufficient  consideration  to  support  an  express  promise,  made  by 
her  aftershe  becameof  age,  to  indenmify  himagainstany  loss  he 
might  thereby  sustain:  Carr  ▼.  Wyly^  supra;  Bradley  v.  PraU^ 
28  Vt.  878;  Cmn  v.  Cobwm,  7  N.  H.  868  [26  Am.  Dec.  746]. 

If  after  such  expenditure  had  been  made  at  the  request  of  her 
brother-in-law  she  married  him,  but  retained  her  properly  as 
her  separate  estate  by  an  antenuptial  contract,  without  any  re- 
striction upon  her  power  to  charge  or  dispose  of  it;  and  after- 
wards, and  after  she  came  of  age,  at  an  interview  between  her 
and  her  husband  and  the  stranger  who  had  made  the  expendi- 
ture, she,  with  a  knowledge  of  the  facts,  authorised  her  hus- 
band, as  her  "  acting  trustee,"  to  execute  to  the  stranger  a  note 
for  the  amount  of  the  expenditure,  payable  some  one,  two,  or 
three  years  after  its  date,  with  the  intention  thereby  to  charge 
her  separate  estate  with  its  payment;  and  her  husband,  as  her ''act- 
ing trustee,"  did  thereupon  accordingly  execute  such  note,  sub- 
scribing his  name  thereto  with  the  description  of '  'acting  trustee;" 
and  the  stranger  thereupon  accepted  and  received  it  as  a  charge 
upon  her  separate  estate — the  note  would  be  treated  and  enforced 
by  a  court  of  equiiy  as  such  charge:  1  White  &  Tudor's  Lead. 
Cas.,  top  pages  889-899;  OOey  ▼.  Ikdheimer,  26  Ala.  882.  And 
the  mere  &ct  that  such  note  had  been  transferred  or  indorsed 
would  not  disable  the  transferee  or  indorsee  from  enforcing  it 
as  such  charge:  Boper  ▼.  McCook,  7  Id.  818. 

Although  such  note,  in  the  absence  of  extrinsic  evidence, 
would  prima  facie  impose  a  personal  liabiliiy  upon  her  husband, 
yet  the  fact  that  his  name  was  subscribed  to  it,  with  the  descrip- 
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tion  of  **  acting  irastee,"  would  entitle  him,  or  its  owner,  to 
show  by  parol  evidence  the  consideration,  intention,  and  pur- 
pose of  the  note,  and  the  true  character  of  the  transaction;  and 
these  being  thus  proved,  a  court  of  chanoexy  would  not  allow 
the  sense  and  equiiy  of  the  transaction  to  be  controlled  by  the 
mere  form  of  the  note:  Laearua  v.  Shearer,  2  Ala.  718,  and  cases 
therein  cited;  ffartwell  v.  Bice,  1  Gray,  687. 

Although  a  married  woman  may  own  a  separate  estate,  and 
may  with  her  own  hand  sign  her  name  to  a  note,  yet  no  per- 
sonal liability  can  be  thereby  imposed  on  her.  But  a  married 
woman  owning  a  separate  estate,  without  any  restriction  upon 
her  power  to  charge  or  dispose  of  it,  may  charge  it  with  the  pay- 
ment of  her  husband's  debt;  and  any  promise  or  contract  on 
her  part  will  constitute  a  charge  on  her  separate  estate  which 
would  have  bound  her  personally  if  she  had  Ibeen  sole  and  un- 
married at  the  time  it  was  made:  OsHey  v.  IheOieimer,  26  Ala.  382, 
and  other  authorities  dted;  Hanley  v.  Bradford,  9  Paige,  200  [87 
Am.  Dec.  890];  NeimeewicB  v.  Oahn,  8  Id.  614;  MoCroan^r.  Pope, 
17  Ala.  612. 

The  foregoing  propositions  are  laid  down  with  a  view  to  the 
testimony  and  pleadings  in  this  case;  but  without  any  intention 
to  intimate  how  the  case  ought  to  be  decided  under  their  appli- 
cation, when  it  goes  back  for  another  trial.  The  decree  of  the 
chancellor  shows  that  he  did  not  decide  the  case  on  what  we 
consider  its  merits;  and  that  he  erred  in  dismissing  thebillupon 
the  particular  ground  on  which  he  did  dismiss  it.  For  that 
error  the  decree  is  reversed,  and  the  cause  is  remanded.  ■  The 
appellees  must  pay  the  costs  of  this  court. 

SbPAKATB    PbOPXBTT    of    MAKBTltD    WOMAN,    WHXN    CWAHOBAW.B    WRB 

BBB  Dbbts  and  Comtraois:  See  DyeU  ▼.  Ncrth^  Amerietm  Coal  Co.,  82  Am. 
Deo.  698^  note  602,  and  cases  cited;  MarthaU  v.  Stephens,  47  Id.  805,  note; 
Litton  V.  Baldwin,  Id.  605,  note  608;  Dickson  v.  MUler,  48  Id.  71,  and  cases  in 
note  73.  Married  women's  contracts  bind  their  separate  estate  unless  aliena- 
tion is  restricted:  Bogen  ▼.  Boyd,  33  Ala.  181;  WarfiM  v.  Bcmmee,  88  Id. 
521;  Deering  v.  Bople,  8  Kan.  530,  all  citing  the  principal  case. 

PaBOL    EtIDKNCB    ADMI88TBM    TO    ShOW   OoNSIDBBATION    Am   PUBPOSI 

OF  NoTB,  and  to  show  signing  was  merely  as^kgent:  See  Drabe  t-  FUweUen, 
4  Co.,  33  Ala.  109. 

BaTIFIGATIOK  of  Ck>NTRAOT  OF  MOfOB  WHBN  HB  OOMBS  OF  AOB  it  Tilld 

and  binding:  See  ShropMre  ▼.  Amis,  46  Ala.  115b 
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MoKenzeb  v.  Bbanoh  Bank  at  Moktoombbt. 

[28  lliABAltA.  606.] 

AoooMjf ODATioir  Indobsbmsnt  of  Bill  of  Bzohanob»  fob  Sfbgul  Poi^ 
P06X  of  enabling  acceptor  to  obtain  an  extension  of  a  debt  in  bank,  if 
sooh  bill  IB  transferred  by  the  acceptor  as  collateral  seonrity  for  the  pay* 
ment  of  another  pre-existing  debt,  dothes  the  bill  with  implied  notice  of 
the  express  purpose  of  the  said  indorsement,  and  makes  tiie  bill,  in  the 
hands  of  the  transferee,  snbjeot  to  any  defense  which  may  be  available 
against  the  acceptor. 

Ghabob  to  Jubt  Which  Assuiobi  Faoib  to  bb  PBOfVBD,  when  the  eyidenoo 
in  regard  thereto  is  conflicting,  is  erroneoos. 

Oa  DasuB  Inyoltzno  Apfligatiok  of  Pbofbbtt  pbo  Bata  to  Patmbht 
OF  Dbbts,  either  the  amount  of  a  particnlar  debt  may  be  proved,  from 
which  the  jury  can  ascertain  the  pro  rata  share,  or  a  witness  may,  with- 
out stating  the  amount  of  the  debt,  testify  as  to  the  amount  of  the  pro 
rata  share  as  direct  and  primary  evidence. 

AmioN  by  bank  to  recover  the  amount  of  a  promissory  note 
doe  by  defendant.  At  the  trial,  plaintiff  produced  the  note  sued 
on.  Defendant,  the  appellant  here,  then  proved  that  the  note 
was  given  for  the  indebtedness  of  one  Harwell  to  the  bank,  and 
for  whom  defendant  was  sureiy.  He  showed,  by  Harwell's 
answer  to  interrogatories  in  a  chancery  suit,  that  Harwell  had 
deposited  in  the  plaintiff  bank,  as  collateral  security  for  his 
debts,  on  which  defendant  was  bound  as  a  surety,  certain  drafts, 
among  which  were  two  for  one  thousand  doUars  each,  drawn  by 
Harwell  and  his  brother,  and  indorsed  by  one  Farley;  that  one 
of  said  drafts  was  sued  on  by  the  bank,  but  pending  suit  each 
was  compromised  for  seven  hundred  and  fifty  doUars,  and  Far« 
ley  released  from  all  liability.  It  was  then  put  in  evidence  that 
Biurwell  was  largely  indebted  to  the  said  bank,  and  had  given  a 
mortgage  to  secure  said  debts,  and  that  said  drafts  had  been 
indorsed  by  Farley  as  an  accommodation  to  Harwell  to  enable 
him  to  make  payment  and  to  obtain  an  extension  of  his  said 
de1>ts;  and  that  the  bank,  having  notice  of  the  character  of  said 
drafts,  had  refused  to  take  them  as  payment,  but  had  allowed 
them  to  be  deposited  as  collateral  security  on  an  extension  of 
Harwell's  debts.  That  later  the  bank  sold  the  mortgaged  prop- 
erty on  a  power  of  sale,  and  also  received  a  draft  from  Harwell 
on  one  Powell,  who  viras  also  a  surety  on  Harwell's  indebtedness, 
in  part  payment  of  said  debt,  on  which  draft  judgment  vras 
subsequenUy  recovered,  and  that  said  Powell  is  x>erfectly  solv- 
ent. That  McEenzie,  the  defendant,  satisfied  the  balance  of 
Harwell's  debts  by  giving  the  note  sued  on.  Defendant  en- 
deavored to  prove  that  at  the  time  of  the  Farley  compromise 
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the  "whole  amount  cotQd  have  been  coUeoied  from  him  on  hia 
drafts,  and  that  the  lunount  aotaaUy  received  on  said  drafta  wae 
not  wholly  applied  to  the  payment  of  the  indebtedness  on  winch 
defendant  was  sureiy,  but  that  it  was  applied  pro  rata  to  such 
debt  and  to  other  debts  due  by  Harwell,  on  which  defendant 
was  not  a  sureiy.  Defendant  thereupon  requested  the  court  to 
instruct  the  jury  that  if  the  indorsement  of  drafts  by  Farley 
was  for  the  accommodation  of  Harwell,  and  they  were  intrusted 
to  him  to  be  negotiated  with  the  bank  for  a  special  purpose, 
'  which  purpose  was  not  made  known  to  the  bank,  then  Farley 
was  liable  on  the  drafts  though  Harwell  used  them  for  a  different 
purpose  than  intended  by  Farley.  The  court  refused  to  give  the 
charge  as  asked,  but  did  give  it  with  a  qualification  that  if  Far- 
ley was  an  accommodation  indorser  merely,  then  the  plaintiff 
would  be  chaxged  by  law  with  knowledge  of  such  fact,  and  of 
the  special  purpose  for  which  the  drafts  were  indorsed.  De- 
fendant excepted.  Defendant  also  requested  the  following 
charge:  That  if  defendant  shows  that  collaterals  were  deposited 
in  the  bank  for  the  benefit  of  the  debt  on  which  he  was  liable, 
and  plaintiff  in  reply  claims  that  there  were  other  debts  to  which 
the  collaterals  were  to  be  applied,  the  onus  of  proving  the  amount 
of  those  debts,  and  the  share  to  which  each  was  entitled,  is  on 
plaintiff,  and  in  absence  of  such  proof,  the  jury  should  give 
defendant  the  benefit  of  the  collaterals.  The  court  refused  to 
give  the  charge.  Defendant  excepted.  The  court,  at  the  request 
of  plaintiff,  charged  the  jury  that  if  the  notes  and  drafts  were 
deposited  with  the  bank  as  collateral  security  for  those  of  Har- 
well's debts  on  which  McKenzie  was  surety,  and  also  for  debts 
on  which  Powell  was  surety,  and  the  jury  find  that  by  due  dili- 
gence any  of  the  collateral  paper  could  have  been  collected,  they 
should  allow  McEenzie  the  credit  to  which  he  was  entitled,  in 
proportion  to  the  amount  of  debts  on  which  he  was  surety  to 
those  on  which  Powell  was  surefy.  To  such  chaxge  defendant 
excepted.  Such  charge  given  and  the  refusal  to  give  the  other 
charges  requested  are  now  assigned  as  error. 

N.  Harris  and  WiUiam  B.  Hbss,  for  appellant. 

Elmore  and  Tanoey,  conira. 

By  Court,  Stoiob,  J.  There  are  two  fatal  objections  to  the 
first  charge  asked  by  the  defendant  in  the  court  below,  either  of 
which  justifies  the  qualification  given  by  the  judge:  1.  The 
acceptor  of  the  bills  himself  passed  the  papers  to  the  bank; 
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SaUmarsh  y.  PlarUer^  <t  Mechanics'  Bank,  14  Ala.  668;  and 
2.  The  bills  were  not  sold  to  the  bank  in  payment,  but  placed 
there  as  collateral  security  to  a  pre-existing  debt:  Boyd  y.  ifc- 
Iver,  11  Id.  822;  Thompson  y.  Armsitrong,  7  Id.  266;  Mdrston  v. 
Forward,  5  Id.  847;  Bank  of  Mobile  y.  ffdU,  6  Id.  639;  WardM 
Y.  ffotoell,  9  Wend.  170;  Andrews  v.  McCoy,  8  Ala.  920  [42  Am. 
Deo.  669].  The  indorser,  Farley,  could  make  the  same  defense 
to  the  bills  thus  placed  in  the  bank  as  if  they  still  remained  in 
the  hands  of  Bobert  Harwell,  the  acceptor;  and  any  charge 
which  assumes  the  contrary  does  not  assert  a  correct  legal  prin« 
ciple.  This  charge,  as  asked,  was  properly  refused:  See  also 
Wallace  y.  Branch  Bank  of  Mobile,  1  Id.  565. 

The  second  charge  a&ked  and  refused  is  somewhat  inYolYed. 
Certainly  it  was  the  duty  of  the  bank,  which  had  assumed  to 
apply  a  part  of  the  proceeds  of  the  collateral  paper  to  another 
debt,  to  furnish  to  the  jury  a  basis  to  enable  that  body  to  deter- 
mine the  share  to  which  defendant  was  entitled.  If  the  charge 
had  asked  this  instruction,  undogged  by  other  and  illegal  prop- 
ositions, we  would  feel  constrained  to  reverse  the  case.  But  in 
asking  the  charge  the  counsel  embarrassed  it  with  other  terms, 
which,  taken  as  a  whole,  justified  its  refusal.  It  sets  out  the 
assumption  that  defendant  had  shown  certain  facts  to  exist. 
The  language  employed  is,  ''When  the  defendant  McKenzie 
shows,"  etc.  This  language,  when  used  in  reference  to  conflict- 
ing testimony  before  a  jury,  is  always  improper.  The  court  can- 
not predicate  or  assume  that  any  fact  embraced  in  the  issue  has 
been  shown  or  proved.  The  jury,  under  our  system,  is  the  only 
tribunal  which  passes  on  controYcrted  facts  in  courts  of  law; 
and  until  the  verdict  is  rendered,  no  such  fact  is  established  or 
shown  to  exist:  Ward  y.  Stale,  28  Ala.  53. 

There  is  another  objection  to  the  second  charge  asked.  It  was 
not  necessary  that  the  plaintiff  should  prove  both  the  amount  of 
the  debt  on  which  Powell  was  sureiy,  and  the  pro  rata  share  to 
which  it  was  entitled.  Proving  the  amount  of  the  debt  would 
have  given  the  jury  a  basis  from  which  they  could  ascertain  the 
pro  raia  share,  or  the  testimony  might  have  shown  the  pro  rata 
share  as  direct  and  primary  evidence.  That  such  form  of  in- 
quiry was  permissible,  see  Douge  v.  Pearce,  13  Ala.  127;  Stanley 
Y.  State,  26  Id.  26;  Mussey  v.  Walker,  10  Id.  288. 

The  legal  correctness  of  the  affirmative  charge  found  in  the 
bill  of  exceptions  is  too  clear  to  admit  of  elucidation. 

There  is  no  error  in  the  record,  and  the  judgment  of  the  cit* 
ooit  court  is  affirmed. 
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AoooMMonAxioir  JnwausKaa,  Riobtb  and  t.takiuw  of,  nr  Gwommia 
See  KknbroT.  LpOe,  81  Am.  Deo.  58S»  note 680;  PiU r. Oangdam,  Slid.  209} 
and  see  cases  ooUected  in  note  803. 

Chabob  to  Jubt  Assuming  Facts  to  bb  Pbovbd,  whbbb  Bvidbbcb  ib 
Ck>KFU0TiKO»  IS  ^BBOiTBOUS:  See  VThUtfardT.  Bwrekmifer^  89  Am.  Dea  (MO^ 
and  note  666-659,  dting  prior  oases;  PotU  ▼.  JffbtMS,  60  Id.  829,  note  800; 
OronerY.  Kirher,  61  Id.  724,  note  728;  WUftm  ▼.  BuiUm,  68 Id.  188;  Beverly 
▼.  Bw^he,5ild.  861;  Ho^y.  Rkks,  68  Id.  874;  Wamm  t.  JaekmrnOk.  U. 
610;  BaUmondfS.  R.  R.  Qo.  t.  Woodmff^  69  Id.  72. 


Sboxh  v.  Gaubby. 

ps  Alabama,  866.] 

0BOLABAXIONS  ov  DsfBHDAMT  "that  pUdntifrs  hogs  were  in  the  habUol 
ronning  in  defendant's  field,  and  that  they  should  not  do  tt  any  more,** 
are  admissible  as  evidence  for  plaintiff^  in  an  action  on  the  case  for  dam* 
ages  for  injuries  done  by  defendant's  children  and  servants  to  plaintiff's 
hogs  while  driving  them  oat  of  defendant's  field,  as  tending  remotely  to 
show  that  the  hogs  which  were  injured  belonged  to  plaintiffl 

Ih  AonoN  lOB  Injubibs  to  PLAninyv^s  Hoos  bt  DBrsarBAinr's  Ohtlpksm 
AMD  Sbbtamts,  evidence  is  not  admissible  to  prove  injuries  caused  by 
the  defendant  in  person,  and  therefore  threats  on  defendants  part  that 
he  would  kill  the  hogs  if  they  trespassed  on  his  premises  are  inadmissible 
as  they  tend  to  prove  that  he  did  cause  the  injury. 

Obkbbal  Objbotiom  to  Tistimont,  Pabt  of  Whioh  is  Lboal,  may  prop- 
erly be  overruled. 

Ih  AonoK  to  Rboovbb  vob  Ibjubt  Causbd  bt  Nbouoenob  of  Bbfbmb- 
amt's  Sbbtabts  while  engaged  in  defendant's  employ,  in  <**»— ing  und 
driving  hogs  from  defendant's  field  with  dogs,  it  is  unneoessacy,  to  sus- 
tain such  action,  to  prove  that  the  particular  act  done  in  pursuance  of 
the  servant's  duty  was  commanded  by  defendant,  or  that  defendant's 
dogs  were  vicious,  and  that  he  knew  it,  or  that  the  injury  was  done  en- 
tirely by  dogs  belonging  to  defendant. 

Iir  Dbolaratiok  on  Tobt,  AvBBMBirr  that  Injubt  to  plaintiff's  hogs  by 
defendant's  servants  was  done  with  defendant's  dogs,  though  it  may  bo 
unnecessary,  cannot  be  disregarded,  since  it  is  descriptive  of  the  tort 
complained  of,  and  it  will  not  allow  a  reooveiy  for  an  injury  dona 
with  other  dogs  than  those  of  defendant. 

Gasb  to  recover  damages  for  injuries  by  defendant's  children 
and  servants  to  plaintiff's  hogs  in  chasing  them  with  defend- 
ant's dogs  from  his  field.  Defendant  asked  the  court  to  instruct 
the  jury  that  they  must  find  for  defendant:  1.  If  there  was  no 
proof  that  he  commanded  or  authorized  the  acts  causing  the 
injury  complained  of  to  be  done;  2.  If  they  did  not  belieye 
from  the  evidence  that  his  dogs  were  vicious,  and  that  he  knew 
the  fact;  3.  If  there  was  no  proof  that  defendant  commanded 
or  authorized  the  act  complained  of  to  be  done,  and  that  1m 
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knew  the  Tidons  propensitieB  of  his  dogs;  4.  If  ihcj  beliered 
from  the  eridenoe  ihat  fhe  injiixy  complttined  of  mm  done  in 
part  by  other  dogs  than  defendant's.  The  ooort  xefnsed  sobh 
instmotions.    Defendant  excepted. 

JSr.  O.  BuUock,  for  the  appellant. 

James  L.  Pugh,  contra. 

By  Conrt,  Walkbb,  J.  An  issne  was  made  up  between  the 
parties.  The  plaintiff  filed  a  declaration  in  trespass  on  the 
case  for  injury  done  to  his  hogs  by  the  minor  children^  ser- 
'vantSy  and  employees  of  the  defendant,  while  engaged  for  the 
defendant  in  tiie  business  of  driTing  hogs  and  other  stock  out 
of  the  defendant's  field.  To  this,  declaration  the  defendant 
pleaded  not  guilty,  and  upon  that  plea  the  trial  was  had.  The 
rulings  of  the  court,  as  shown  in  the  bill  of  exceptions,  are  the 
only  matters  assigned  for  error. 

The  court  permitted  the  plaintiff  to  prove  a  declaration  oi 
the  defendant,  *'that  plaintiff's  hogs  were  in  the  habit  of  mn- 
ziing  in  his  field,  but  that  they  should  not  do  it  any  more— that 
he  would  kill  them.*'  So  much  of  this  testimony  as  conduced 
to  show  that  plaintiff's  hogs  *'  were  in  the  habit  of  running  in 
defendant's  field,"  and  that  **  they  should  not  do  it  any  more,** 
was  admissible  evidence,  because  it  tended,  though  remotely,  to 
show  that  the  hogs  which  the  servants  of  defendant  injured  in 
expelling  them  from  the  field  were  the  property  of  plaintiff. 
Under  the  issue  made  up,  the  defendant's  threats  to  kill  the  hogs 
were  not  competent  evidence.  It  was  testimony  conducing  to 
show  that  the  defendant  killed  the  hogs.  Under  the  declaration, 
plaintiff  had  no  right  to  prove  any  other  damages  than  those 
resulting  from  the  carelessness  and  negligence  of  the  defend- 
ant's children  and  servants  in  the  business  of  driving  and 
chasing  hogs  from  the  field.  If  the  defendant  injured  the  hogs 
himself,  or  his  servants  did  so  by  his  command,  trespass  would 
have  been  the  remedy;  and  even  if  case  were  the  remedy,  there 
is  no  averment  in  the  declaration  which  would  justify  the  admis- 
sion of  such  proof:  1  Ch.  PI.  131;  SrnUh  v.  Causey,  22  Ala.  669. 

The  court,  however,  did  not  err  in  overruling  the  defendant's 
objection  to  the  testimony  above  set  forth,  because  the  objec- 
tion was  a  general  one  to  the  whole  of  it,  while  a  part  of  it  was 
legal:  Qibson  v.  Haicheti,  24  Ala.  201. 

The  defendant  excepted  to  proof  tending  to  show  an  injury 
done  by  him  in  person  to  the  plaintiff's  hogs.  This  proof  was 
dearly  outside  of  the  issue  before  the  jury,  and  inappropriate 
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to  the  cause  of  action  set  forth  in  the  plaintiff's  dedaiation; 
and  the  court  therefore  erred  in  admitting  it. 

The  gist  of  this  action  is  the  injury  resulting  from  the  oaxe- 
lessness  and  negligence  of  the  defendant's  serrants,  while  en- 
gaged in  the  employ  and  service  of  the  defendant,  that  employ 
and  service  being  the  chasing  and  driving  of  hogs  from  the  field 
of  defendant;  and  it  was  not  necessaxy,  to  sustain  the  action, 
that  the  particular  act  done  in  the  performance  of  such  duty 
was  commanded  by  the  defendant,  or  that  the  defendant's  dogs 
were  vicious,  and  he  knew  it.  The  declaration  alleges  that  the 
injmy  was  done  with  the  defendant's  dogs.  Under  such  a 
declajration,  plaintiff  could  not  recover  for  injuries  done  by  other 
dogs;  but  it  would  not  follow,  because  a  part  of  the  injury  was 
doijie  by  other  dogs,  that  the  plaintiff  could  not  recover  for  the 
part  of  the  injury  done  by  defendant's  dogs.  From  these  con- 
siderations, it  follows  that  the  court  properly  reused  each  one 
of  the  four  charges  asked  by  the  defendant. 

The  court  erred  in  its  charge  to  the  jury  that  the  ownership 
of  the  dogs  was  immaterial.  The  plaintiff  averred  that  the  dogs 
were  the  defendant's;  and  although  this  averment  was  imnecee- 
sary,  yet  as  it  is  descriptive  of  the  tort  complained  of,  it  cannot 
be  disregarded.  The  tort  alleged  is  an  injury  done  by  the  servants 
with  defendant's  dogs.  To  allow  a  recoveiy  for  an  injury  done 
with  other  dogs  would  be  to  set  up  by  proof  a  cause  of  action 
different  from  that  alleged,  and  of  which  the  defendant  had  no 
notice:  1  Oh.  PI.  392;  1  Greenl.  Ev.  68-66;  SmUh  v.  Cauaey,  33 
Ala.  569. 

For  the  errors  which  we  have  pointed  out,  the  cause  must  be 
reversed  and  remanded. 

Varianos  bbtwkbn  Allegation  and  Proof,  when  Fatal:  See  Sage  t. 
Bawley,  41  Am.  Deo.  128;  WaUh  ▼.  Homer,  45  Id.  842;  MaxweU  v.  Maxwell, 
50  Id.  867;  Benedict  v.  Bray,  56  Id.  332. 

Gbnulal  Objection  to  Evidence  Pabtlt  Legal  and  Pabxlt  Illeqal 
SHOULD  BE  Overbuled:  Babe  v.  Fyler,  48  Anu  Deo.  763;  Weet  v.  JToBy,  54 
Id.  192;  Smoot  v.  Eslava,  58  Id.  310;  Martin  v.  Hardeaty,  62  Id.  773,  and 
>776. 


Bablow  v.  Lambebt. 

[28  ALABAMA,  704.] 

Common  Law  or  England,  as  Changed  and  Modutied  bt  Statute,  is  part 
and  paroel  of  the  law  of  Alabama,  so  far  as  applioable  to  its  government 
and  institations. 

Custom  Long  Aoquiksoed  in  and  Sanctioned  bt  Judicial  Dioisioir,  and 
whioh  has  given  rise  to  the  systems  of  oomnum  law  and  the  law  i 
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diaat,  amoimtB  to  positiTa  kw,  is  judicially  notioadt  and  boI  tiie  aabjeol 
of  proof. 

Local  Cusroifs  o&  Pabtiovlab  Ubaobb  do  kot  Amouvt  to  Bulb  of 
AonoM,  are  the  subject  of  proof  like  other  facta,  and  are  but  a  part  of  a 
contract,  and  parties  may  therefore  place  their  contracts,  by  agreement, 
without  the  influence  of  such  custom;  and  where  custom  and  contract 
oonflict,  the  latter  prevails. 

EviDBNGB  ov  Local  Custom  is  Admissiblb  to  supply  details  in  oral  or  writ- 
ten contract  in  regard  to  which  the  contract  itself  is  silent,  or  to  explain 
provincialisms  or  technical  terms  which  have  acquired  a  known,  fixed, 
and  definite  meaning,  different  from  the  ordinary  import  of  such  terms, 
or  where  such  terms,  if  not  explained,  are  susceptible  of  more  than  one 
reasonable  construction;  biit  evidence  of  such  custom  is  not  admiasible 
to  contravene  any  express  contract  or  providon  of  law,  or  principle  of 
public  policy,  nor  to  give  a  meaning  diffisrent  from  their  natural  import 
to  plain  and  unambiguous  words  and  phrases. 

RrmBKOB  OF  Local  Custom  is  Ikadmissiblb  to  Show  that  a  stipulation  In 
a  contract  of  hiring  of  a  slave,  that  the  hirer  was  to  *'lose  the  negro's 
lost  time,'*  a  plain  and  unambiguous  term  in  itself,  reUted  to  time  lost 
by  sickness  or  running  away  of  the  slave,  and  not  to  loss  of  time  in  con- 
sequence of  death  of  the  negro. 

BnDBHOB  OnrzBBD  as  Wholb  may  bb  Bbjbotbd  as  Wbolb,  on  objection 
thereto*  if  part  of  such  evidence  is  illegal. 

AonoK  to  recover  the  amount  of  a  note  given  for  the  hire  of  a 
dave.  Defendant  pleaded  the  general  issue,  and  on  the  trial 
introduced  evidence  to  prove  that  the  note  was  given  in  payment 
of  the  price  of  said  negro,  on  a  contract  whereby  it  had  been 
agreed  that  defendant  would  have  to  lose  the  negro's  lost  time. 
Plaintiff  wished  to  prove  a  custom  that  such  phrase  meant  onlj 
time  lost  bj  sickness,  or  by  the  slave  running  away.  The  re- 
maining facts  are  stated  in  the  opinion. 

WiUiam  O.  Jones  and  Robert  B.  Armistead.  for  the  appellant. 

WUHam  Boyles,  contra. 

By  Court,  Stone,  J.  The  oonstitation  of  the  state  of  Ala- 
bama, art.  2,  sec.  1,  declares  that  *'  the  powers  of  the  govern* 
ment  of  the  state  of  Alabama  shall  be  divided  intcf  three  distinct 
departments,  and  each  of  them  confided  to  a  separate  body  of 
magistracy,  to  wit,  those  which  are  legislative  to  one,  those 
which  are  executive  to  another,  and  those  which  are  judicial  to 
another."  The  first  section  of  the  third  article  contains  this 
language:  **  The  legislative  power  in  this  state  shall  be  vested 
in  *  *  *  the  general  assembly  of  the  state  of  Alabama.'' 
By  the ''schedule"  attached  to  the  constitution  of  the  state, 
IMC.  6,  the  ''  territorial  laws  not  repugnant  to  the  constitution  ** 
were  continued  of  force. 
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Theaete  of  1828  and  1882,  day's  Dig.,  p.  888^  sees.  U,  11. 
adopted  the  rules  of  the  hkvr  merohant  as  to  days  of  gxmoe, 
demand,  protest,  and  notice,  so  far  as  the  same  affeot  bills  of 
exchange  and  bonds  and  other  instruments  payable  in  bank. 
The  code,  sees.  1626,  1626,  adopts  the  ''commercial  law"  as 
gOYeming  the  same  classes  of  instruments,  with  provisions 
somewhat  variant. 

The  code  superseded  all  the  "  acts  of  a  public  nature*'  thare- 
tofore  passed,  and  which  were  '*  designed  to  operate  on  all  the 
people  of  the  state  not  embraced  in  said  code; ''  except  that  the 
acts  of  the  legislature  passed  at  the  session  of  1861-2,  whether 
approved  before  or  after  the  adoption  of  the  code,  were  not  re- 
pealed or  affected  by  the  code,  *'  but  such  laws  supersede  any 
provision  of  the  code  with  which  they  conflict:"  Code,  sees.  11, 
12. 

In  State  v.  Cawood,  2  Stew.  360,  this  court  held  that  under 
"  the  second  article  of  the  ordinance  of  1787^  which  was  after- 
wards made  the  fundamental  law  of  "  this  territory,  '*  the  common 
law  of  England,  so  far  as  applicable/'  was  made  a  rule  of  action 
for  our  government,  ''both  in  civil  and  criminal  cases."  By 
series  of  decisions,  running  through  our  entire  judicial  history, 
the  above  doctrine  has  been  firmly  established;  and  it  must  now 
be  admitted  that  the  common  law,  qualified  as  above,  is  part 
and  parcel  of  the  law  of  this  state. 

We  believe  we  have  thus  exhibited  the  sources,  organic  and 
written,  from  which  our  rules  of  action  are  mainly  derived. 
The  constitution,  in  the  distribution  of  the  "powers  of  the 
ffovemmeut,"  having  conferred  the  "legislative  power"  on 
me  "  general  assembly,"  the  question  may  arise,  Under  what 
authority,  by  what  warrant,  are  we  brought  under  the  dominion 
of  other  rules  of  action?  Is  it  sound,  is  it  consistent  with 
the  genius  of  our  government,  that  any  portion  of  the  commu- 
nity less  than  the  whole — any  city,  town,  village,  or  neighbor- 
hood— shall  exercise  powers  which  the  constitution  has  con« 
f erred  alone  on  the  general  assembly?  Shall  such  "portion  of 
the  community"  miJce  \mto  themselves  a  law  which  shall  over- 
rule the  general  law?  It  becomes  us  to  feel  our  way  cautiously, 
lest  there  grow  up  in  our  midst  some  third  estate,  which  shall 
in  time  usurp  our  government. 

While  we  are  not  prepared  to  say  that  •  *  customs,"  or  "  usages," 
for  certain  purposes  and  imder  certain  restrictions,  may  not  and 
do  not  rightfully  exist,  we  own  ourselves  "  no  friends  to  the 
almost  indiscriminate  habit  of  late  years  of  setting  up  usages  or 
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enstomB,  in  almost  all  lands  of  bnsinass  or  trade,  to  oontzol, 
Tax7,  or  annid  the  general  liabilities  of  parties  nnder  the  conimon 
law,  as  well  as  nnder  the  commercial  law:*'  Sdiooner  Beende,  2 
Somn.  567. 

lake  most  other  subjects  on  which  the  minds  of  men  diffSor, 
the  decisions  of  the  conrts  defining  what  usage  or  custom  may 
or  may  not  do  baye  been  tax  from  uniform.  Much  confusion 
and  inaccuracy  haye  crept  into  the  adjudged  cases,  so  that  any 
attempt  to  reconcile  them  would  necessarily  proye  abortiye. 
Custom  long  acquiesced  in,  and  sanctioned  by  judicial  decision, 
has  giyen  us  the  systems  of  laws  known  as  the  common  law 
and  the  law  merdiant.  These  systems  are  judicially  taken 
notice  of,  and  are  not  the  subject  of  proof:  Hogan  y.  Beynold8, 
8  Ala.  59.  These  systems,  then,  may  be  declared  to  haye  ob* 
tained  the  dignity  of  law.  Local  customs  or  particular  usages 
can  claim  no  such  eminence.  They  are  not,  and  cannot  become, 
a  rule  of  action  **  prescribed."  They  neyer  assume  a  character 
so  binding  as  that  parties  cannot  by  agreement  place  their  con- 
tracts without  their  influence.  So  when  custom  and  contract 
come  in  conflict,  the  latter  prevails  oyer  the  former.  They  are 
at  most  but  a  part  and  parcel  of  the  contract— the  subject  of 
proof  like  other  facts — and  are  only  binding  because  they  are  a 
part  of  the  contract,  not  that  the  proof  in  each  case  shows  that 
the  parties,  in  fact,  incorporated  the  custom  into  their  contract, 
but  that  by  the  testimony  it  is  shown  that  the  particular  cus- 
tom is  so  general  and  so  known,  as  to  nuse  the  inference  that 
the  parties  knew  of  its  existence,  and  contracted  with  reference 
to  it.  It  is,  in  effect,  nothing  more  than  one  means  of  estab- 
lishing a  material  fact;  a  case  of  presumptiye  eyidence.  The 
fact  to  be  established  is  that  a  certain  element  or  stipulation 
entered  into  the  contract  or  agreement  Qf  the  parties.  That  ele- 
ment or  stipulation  was  either  not  expressed  in  the  contract,  or, 
if  expressed,  the  parties  either  cannot  or  do  not  offiBr  proof  of  the 
•  direct  fact.  In  such  case,  the  rule  declares  that  proof  may  be 
made  of  the  local  custom  or  usage,  in  order  that  from  its  exist- 
ence the  supposed  element  or  stipulation  may  be  safely  and  sat- 
isfactorily deemed  to  be  incorporated  into  the  contract.  If  the 
proof  fail  to  raise  this  inference,  it  should  be  regarded  as  insuffi- 
cient. When  custom  has  been  sufficiently  proyed,  it  becomes  a 
part  of  the  contract,  not  the  law  of  the  case:  Jones  y.  HUob,  4 
Ifass.  252;  HaUey  y.  Braum,  3  Day,  346. 

It  follows,  from  what  is  said  aboye,  that  custom  cannot  oyer- 
tnm  the  positiye  requirements  of  the  law,  or  the  express  con* 
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traotB  of  {he  parties^  whether  the  oontraots  be  evidenoed  bj 
writing  or  not:  Benner  y.  Bank  of  Columbia,  9  Wheat.  587. 
Neither  can  custom  contrnvene  any  principle  of  public  policy: 
Snowden  y.  Warder,  8  Bawie,  107;  Dunham  t.  Dey,  13  Johns. 
4A;  OaOaHn  y.  Bradford,  1  Bibb,  209;  WiUiama  t.  CfiUman,  3 
Qreenl.  281;  Waters  y.  lAUey,  4  Pick.  145  [16  Am.  Dec.  333]. 

Evidence  of  custom  cannot  be  received  to  give  to  plain  and  un- 
ambiguous words  or  phrases  a  meaning  different  from  their  nai- 
xml  import:  Schooner  Beeside,  2  Sumn.  567;  Tdmey  y.  Wilaon, 
7  Yeig.  340  [27  Am.  Dec.  515] ;  Ivey  t.  Phifer,  13  Ala.  824.  This 
prindple  rests  on  a  sound  public  policy.  Oral  eridence  cannot 
be  given  to  yary,  or  contradict,  enlaige,  or  qualify!',  a  written  con* 
tract,  or  to  prove  that  the  parties  intended  differently  from  the 
legal  import  of  their  language,  although  witnesses  may  testify, 
directly  and  positively,  to  such  different  intention.  Keiths 
can  such  result  be  attained  indirectly  by  proof  that  a  local 
custom  exists,  and  has  become  so  known  and  general  that  parties 
are  presumed  to  have  contracted  with  reference  to  it,  and  thus 
made  the  custom  a  part  of  their  agreement.  The  former  is  an 
offer  to  make  direct  proof  of  an  inadmissible  fact;  the  latter,  an 
effort  to  prove  circumstances  or  facts  from  which  to  infer  the 
fact  which,  when  offered  directly,  is  inadmissible.  The  state- 
ment of  such  a  proposition  is  its  refutation. 

We  hold,  then,  that  proof  of  custom  may  be  received,  to  sup- 
ply the  details  of  a  contract,  either  Viiitten  or  oral,  where  the 
contract  is  silent  in  its  details,  unless  such  custom  contravene 
the  positive  requirements  of  the  law  or  some  principle  of  public 
policy:  Schooner  Beeside,  supra;  Jones  v.  Fales,  supra;  Bankm 
V.  American  Ins.  Co.,  1  Hall,  619;  Cfibson  v.  Culver,  17  Wend, 
305  [31  Am.  Dec.  297];  Alabama  etc.  B.  B.  Co.  ▼.  Kidd,  29  Ala. 
221;  Partridge  v.  Forsyihe,  Id.  200. 

It  may  also  safely  be  laid  down,  that  where  by  local  custom  or 
usage  provincialisms  and  technicalities  of  science  and  commerce, 
and  perhaps  some  others,  have  acquired  a  known,  fixed,  and 
definite  meaning,  different  from  their  ordinary  import,  or  where 
such  technicalities,  unexplained,  are  susceptible  of  two  or  more 
plain  and  reasonable  constructions,  it  is  certainly  competent  to 
prove  the  existence  of  such  custom,  as  a  means  of  showing  the 
sense  in  which  the  contracting  parties  intended  to  be  understood: 
Murray  v.  Haich,  6  Mass.  465;  Winthrop  v.  Union  Ins.  Co.,  2 
Wash.  10;  Sleght  v.  Bhinelander,  1  Johns.  192;  Boorman  t. 
Jenkins,  12  Wend.  572  [27  Am.  Dec.  158];  3  Phill.  Ev.  1409^ 
Oowen  &  Hill's  notes;  Barger  v.  CaldwM,  2  Dana,  130. 
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We  are  aware  that  in  some  adjudged  oases  prinoiplee  are 
asserted  in  oonfliot  with  some  of  the  roles  expressed  aboTe. 
The  same  remark  may  be  predicated  of  some  loose  dicta  foond 
in  other  oases  and  some  of  the  elementary  writers.  Of  this  class 
are  the  following:  MidcUeton  v.  Heyward,  2  Nott'&  M.  9  [10 
Am.  Dec.  554];  Bank  y.  Paige ^  9  Mass.  155;  Homer  j.  Dorr^  10 
Id.  26;  Bout.  Law  Diet.,  tit.  Custom,  and  cases  cited;  United 
States  y.  Macdaniel,  7  Pet.  15;  CoU  v.  Commercial  Ins.  Co,^  7 
Johns.  385;  Boorman  v.  Jenkins y  supra;  Smith  v.  Wilson,  3  Bam. 
&  Adol.  728;  Cutler  y.Poivell,  6  T.  B.  320;  &  dictum  in  Frioe  y. 
While,  9  Ala.  563,  is  perhaps  obnoxious  to  this  critidsm. 

The  words  testified  to  by  the  witness  Boyles  as  a  part  of  the 
eontract  of  hiring,  that  the  hirer  was  to  ''lose  the  negro's  lost 
time»"  are  plain  and  unambiguous.  They  have  but  one  legitiikiate 
meaning,  and  it  was  not  permissible  to  give  to  them  a  different 
meaning,  either  by  direct  or  indirect  proof,  as  was  proposed  in 
this  case.  If  the  contract  had  been  silent  on  the  matter  of  the 
negro's  lost  time,  we  do  not  say  that  the  alleged  local  custom  of 
Baldwin  county  was  not  a  legitimate  subject  of  proof,  if  offered 
alone.  It  was  not  so  offered,  and  we  need  not  now  decide  that 
question. 

There  is  no  error  in  the  record,  and  the  judgment  of  the  cir- 
cuit court  is  affirmed. 

Common  Law  of  Enolakd,  as  Modified  bt  Statuti,  ii  part  of  the  Uw 
of  the  state:  Fergumm  v.  Selma,  43  Ala.  400;  WU^  v.  Bwing,  47  Id.  424, 
citing  the  principal  caae;  and  appties  as  well  in  criminal  as  in  civil  cases:  Burt 
V.  8iaU,  80  Id.  687,  citing  the  principal  case. 

Obkbral  and  Pabtioulab  Usaobs  and  Customs,  effect  of;  jadicial'no- 
tiee  and  proof  of:  See  Leach  v.  Perkhu,  35  Am.  Dec  268;  ^loeel  v.  Jenhint, 
86  Id.  242;  Boti/iah  ▼.  Fox,  39  Id.  611,  note  614;  Clark  r.  Baker,  45  Id.  199, 
note  202;  Des/ia  y.  Holland,  46  Id.  261;  Oovemor  v.  IVUhera^  59  Id.  95,  nots 
97-105;  Fntmsworth  ▼.  Chase,  51  Id.  206;  InglehrigJU  v.  Hammond,  58  Id. 
430,  note  435;  Cox  v.  O^Beiliy,  58  Id.  63.3,  note  638.  Custom,  to  be  good, 
must  be  uniform  and  generally  acquiesced  in,  so  that  parties  may  bo  pre- 
sumed  to  hare  acted  with  reference  to  it:  State  v.  AfcTyft'e  Adm\  31  Ala. 
677,  citing  principal  case.  Proof  of  custom  cannot  be  received  to  give  to 
plain  and  unambiguous  words  a  meaning  different  from  their  natural  import: 
SmUh  V.  MMle  Nov.  S  Mut,  Lib,  Co,,  30  Id.  174;  McClure  v.  Cox,  32  Id. 
623;  Thorp  v.  Stighi,  83  Id.  332;  Hughes  v.  Wilkinson,  35  Id.  467;  nor  to 
vary  or  contradict  a  contract:  Cox  v.  Peterson,  30  Id.  613;  Boone  v.  7^  Bel* 
fast,  40  Id.  188;  8t.  Nicholas  Ins,  Co,  v.  Merchants*  Ins.  Co,,  5  Bosw.  246,  all 
citing  the  principal  case.  Customs  violating  law  and  good  faith  are  invalid: 
Hibler  v.  McCartney,  31  Ala.  508;  Jones  v.  Fort,  36  Id.  460;  Boone  v.  The 
Be(/asi,  40  Id.  188;  Baif  v.  Porter,  42  Id.  .328,  all  citbg  the  principal  case. 

BrmxHOi  Owwwbmd  as  Wholb,  if  Pabt  is  IlleqaLi  may  be  rejeotod  tm 
A  whole:  See  West  v.  i^Ug,  54  Am.  Deo.  192. 
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Albebjibon,  Douolass  &  Ca  t;.  Goldbbt. 

p8  Alabama,  711.] 

Kmoutiow  Libn  on  Psrsonaltt  is  Lost,  as  aoautst  Juhior  Bxsounoii 
Criditob  OB  Imtibmbdiatb  Mobtoaoxb,  hj  ordering  the  sheriff  to 
postpone  the  sale  under  the  execation,  from  tone  to  time,  and  allowing 
the  property  levied  on  to  remain,  daring  such  time,  in  defendant^  posses 
mxm  without  requiring  a  bond  of  him. 

MoBaoAon  is  Estoppid,  bt  CoirsEHTnio  to  PosTPOimiBMT  of  Sauk  uir* 
DKB  BxBonnoN  of  a  prior  creditor  of  the  mortgagor,  from  claiming 
that  such  delay  is  constructively  fraudulent  as  agsinst  his  mortgage} 
but  such  consent  does  not  estop  him  from  taking  advantage  of  saboe* 
quent  postponements,  made  without  his  consent. 

ATTOBHXT's  AUTHOBITT  does    NOT    CbASB  WITH    RBNDITIOir  OV  JUDGMBKT 

in  a  cause,  but  continues  for  the  purpose  of  directing  the  prooeedingi 
under  the  process  of  the  court  for  collection  of  the  judgment;  and  there- 
fore the  lien  of  an  execution  may  be  defeated  or  lost  by  an  order  of  the 
attorney  to  the  sheriff  to  postpone  the  sale,  and  to  allow  the  property 
levied  on  to  remain  in  possession  of  the  defendant  in  execution,  notwith* 
standing  the  attorney  had  no  express  authority  or  instructions  from  his 
client  to  make  such  order. 

AonoN  to  try  the  title  to  certain  slaves  as  between  the  plaint- 
iff in  execution  and  a  junior  mortgagee  of  the  defendant  in  exe- 
cution.   The  opinion  states  the  case. 

WiUiam  M.  Byrd,  for  the  appellant. 
ChilUm,  Morgan,  and  ChUton,  contra. 

By  Court,  Walksb,  J.  The  attorneys  at  law  of  the  plaintiib 
in  execution  twice  directed  a  postponement  by  the  sheriff  of  the 
sale  of  personal  properly  levied  on,  and  ordered  that  the  prop- 
erty should  remain  with  the  defendant,  and  that  he  should  not 
be  required  to  give  a  delivery  bond.  Those  two  postponements 
extended  from  December  to  the  next  July.  Immediately  after 
the  expiration  of  the  two  periods  of  delay  above  named  a  vendU 
tioni  exponas  issued,  and  the  sheriff  was  directed  to  postpone 
the  sale  under  it  for  about  six  months.  At  the  termination  of 
this  last  delay,  a  second  venditioni  exponas  issued,  and  the 
plaintiffs'  attorneys  ordered  the  sheriff  to  delay  the  sale  for 
nearly  two  months.  We  think  that  the  lien  resulting  from  the 
delivery  of  the  plaintiffis'  execution,  or  from  its  levy,  was  lost 
by  the  several  postponements  of  the  sales  under  the  execution 
and  writs  of  venditioni  exponas  by  order  of  the  plaintiffs'  at- 
torneys: Palton  V.  Eayter,  15  Ala.  18;  Branch  Bank  at  Mord' 
gomery  v.  Broughton,  Id.  132;  Wood  v.  Oary,  5  Id.  43;  Camp^ 
leU  V.  Spence,  4  Id.  551  [39  Am.  Dec.  301];  Leach  v.  WtUiamt, 
8  Id.  764;  Berry  v.  Smith,  8  Wash.  60. 
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The  auihoritieB  which  are  abore  cited  settle  the  law  in  this 
etate  as  to  the  effect  of  the  delays  directed  by  plaintiib'  at- 
tomeySy  in  defeating  the  liens  of  the  execation,  in  faTor  of 
junior  execnidon  creditors.  There  can  be  no  reason  for  a  dis- 
erimination  between  a  junior  execution  creditor  and  one  who 
holds  under  a  mortgage*  such  as  that  of  the  claimant  in  this 
case:  Berry  y.  Smith,  supra.  The  lien  of  the  mortgage  having 
attached  pending  the  constructiYely  fraudulent  delays,  the  exe- 
cution creditor  who  directed  those  delays  must  be  postponed 
for  it. 

It  may  be  conceded,  without  affecting  the  result,  that  the 
claimant,  by  his  consent  to  the  first  postponement  of  the  sale 
under  the  execution,  is  estopped  from  saying  that  such  delay  is 
constructiyely  fraudulent.  The  second  order  for  a  forbearance 
to  sell  under  the  execution,  and  the  orders  for  the  postponement 
of  the  sale  under  the  two  writs  of  venditioni  exponas,  together 
with  the  fact  that  the  delays  thus  ordered  extended  through  a 
period  of  about  eight  months,  during  all  which  time  the  prop- 
erty was,  by  special  direction,  permitted  to  remain  with  the 
defendant  in  execution,  without  bond,  are  abundantly  sufficient 
of  themselves  to  defeat  the  plaintiffs*  lien  in  favor  of  the  claim- 
ant; and  to  none  of  these  last  acts  did  the  claimant's  assent 
extend. 

It  is  contended  for  the  appellants  that  an  attorney,  as  such, 
has  no  authoriiy  to  direct  the  delay  of  sale  after  a  levy  of  his 
client's  execution.  It  must  be  conceded  that  that  position  is 
sustained  by  many  authorities,  both  English  and  American: 
Banks  v.  Evans,  10  Smed.  &  M.  58;  Doe  v.  IngersoU,  11  Id.  273; 
Onion  Bank  etc,  v.  Oavan,  10  Id.  344;  Dunn  y.  Newman,  7  How. 
'[less.)  682;  1  Com.  Dig.,  tit.  Attorney,  B,  10.  The  decisions 
are  not  altogether  consistent,  and  most  of  them  rest  upon  the 
idea  that  an  attorney's  authority  ceases  with  the  rendition  of  the 
judgment.  In  most  of  the  cases  it  is  conceded  that  the  attorney 
may  receipt  for  the  money  due  on  a  judgment;  and  it  has  been 
held  in  England  that  he  might  acknowledge  satisfaction,  although 
he  had  received  nothing:  Id.;  Wycoff  v.  Bergen,  Coze,  214. 

In  this  state  there  is  a  plain  manifestation  of  the  legislative 
intent  that  the  authority  of  the  attorney  shall  continue  otter  the 
rendition  of  judgment.  The  statutes  from  which  that  intent  is 
inferred  are  tiiose  which  provide  that  the  sheriff  may  give  notice 
of  the  requirement  of  an  indemnifying  bond,  when  the  defend- 
ant's title  to  the  property  levied  on  is  doubtful,  to  the  plaintiff's 
attorney;  that  an  officer  who  has  made  money  upon  an  execution 
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shall  give  notice  within  ten  days  to  the  plaintiff  or  his  attomeyy 
if  reiddent  in  the  couniy;  that  the  plaintiff  or  his  attorn^  may 
make  the  affidavit  on  which  a  garnishment  issues  after  judgpnent; 
and  that  for  a  failure  to  pay  over  money  on  demand  of  the 
plaintiff's  attorney,  the  sheriff  subjects  himself  to  a  rule:  Olay's 
Dig.  210,  sec.  50;  Code,  sees.  2444,  2451,  2471,  2472,  3602. 

The  denial  of  the  attorney's  authority  after  the  rendition  of 
the  judgment  would  do  violence  to  the  statutes  referred  to. 
They  evidently  contemplate  that  the  attorney  is  to  exercise  a 
general  superintendence  over  the  process  issued  to  enforce  the 
payment  of  the  judgment  which  he  has  obtained  for  his  client 
The  notification  by  the  sheriff  that  a  bond  of  indemnity  is 
required  has  the  effect  of  signifying  to  the  party  that  the  levy 
will  be  abandoned  unless  the  indemnify  is  given.  Why  permit 
such  a  notification  to  be  given  to  the  attorney,  if  he  does  not 
represent  the  plaintiff  in  directing  the  proceedings  under  the 
execution  ?  A  similar  question  might  be  significantly  asked  in 
reference  to  each  one  of  the  other  particulars  in  which  the  attor* 
ney's  authorify  is  recognized  by  the  statutes. 

This  court,  in  its  previous  decisions,  has  in  effect  asserted  the 
authorify  of  the  attorney  over  the  proceedings  for  the  collection 
of  a  judgment.  In  McClure  v.  Colclough,  5  Ala.  65,  it  was  de- 
cided that  the  sheriff  was  protected  from  liabilify  for  the  omis- 
sion to  return  an  execution  at  the  time  appointed  by  law,  by  the 
fact  that  he  acted  under  the  order  of  the  plaintiff's  attorney.  If 
the  attorney  had  no  authorify  to  stay  the  sale  in  this  case,  it 
would  follow  that  the  sheriff  would  be  liable  for  the  omission  to 
sell.  It  cannot  be  held  that  the  sheriff  would  not  be  protected 
by  the  order  of  the  attorney  in  this  case  without  disregarding 
the  decision  in  McClure  v.  Colclaugh,  supra;  for  it  would  be 
most  unreasonable  to  say  that  the  attorney  has  authorify  to 
direct  the  sheriff  not  to  return  an  execution,  but  is  without 
authorify  to  delay  the  sale  under  an  execution.  The  decision  in 
McClure  v.  Colclough,  supra,  is,  we  think,  sustained  in  principle 
by  Walker  v.  Ooodman,  21  Id.  647,  and  Crenshaw  v.  Harrison,  8 
Id.  342;  see  also  Kirksey  v.  Jones,  7  Id.  622;  Hope  v.  Oswiichee 
Co.,  6  Id.  629. 

Guided  by  the  spirit  of  our  statutes,  and  the  previous  decis- 
ions of  this  court,  and  by  what  we  conceive  a  sound  policy,  we 
conclude  that  the  attorney's  authority  does  not  cease  with  the 
rendition  of  the  judgment,  but  continues  for  the  purpose  of  di- 
recting the  proceedings  under  the  process  of  the  court  for  the 
collection  of  the  judgment.    This  authorify  would  be  subject  to 
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levocation  by  fhe  olient,  and  could  not  oyezxide  fhe  control  by 
the  plaintiff  himself  of  the  proceedings  under  his  judgment. 

It  results  from  what  we  hare  said,  that  the  charge  to  the  jury 
upon  the  evidence  was  properly  given,  and  the  judgment  of  the 
oourt  below  must  therefore  be  affirmed. 

Seyeral  other  questions  were  argued  by  the  counsel,  which  are 
not  considered  in  this  opinion,  because  the  view  which  we  have 
taken  of  the  case  is  decisive  of  it. 

EzxounoN  LixN  is  Lost  aa  ▲gainst  JumoB  Gbxditob  ob  Mobtoaoik  bt 
PosTPOKXinENT  OF  Salb  after  levy,  beyond  retam-day:  See  Laniz  v.  Worth' 
Ington^  45  Am.  Deo.  082.  To  this  point  the  principal  oase  is  cited  in  Damdson 
r.Strtet,  34  Ala.  124. 

Attobnbt's  Actthobity  Ck>MTiNUi8  BXTOND  BxKDmoir  OF  JxniQUXSTf  and 
nntil  judgment  is  satisfied:  See  BracheU  ▼.  NcrUm,  10  Am.  Dec.  179;  Smoek 
V.  Dcide,  16  Id.  780;  Pennington  v.  TeU,  52  Id.  252;  and  extends  to  the  gen- 
eral  management  of  a  case,  but  not  necessarily  to  cross-litigation:  Stubbe  v. 
Beene,  37  Ala.  630;  S.  C,  1  Shop.  Sd.  Gas.  558,  citing  the  principal  case. 
The  principal  case  is  cited  to  the  point  mentioned  in  the  opinion,  that  at- 
torneys' agreements  as  to  conduct  of  a  trial  bind  clients:  Boembaum  v.  Staie^ 
83  Ala.  302. 


Johnson  v.  State. 

[29ALABA1CA,  63.] 
Two  QfVBNSBS  COMMITTZD  BT  SaMB  PKBSOM  MAT  BB  InGLUDBD  DT  SaXB  Ib- 

niOTMBN T,  in  different  counts,  where  they  are  of  the  same  general  nature 
and  belong  to  the  same  family  of  crimes,  and  where  the  mode  of  trial 
and  nature  of  the  punishment  are  also  the  same,  although  they  may  be 
punished  with  different  degrees  of  severity. 

Labcbnt  tbom  Pbbson  and  Obtainino  Monet  undbr  Falsb  Pbbtbnsbb 
belong  to  **the  same  family  of  crimes,"  and  may  be  joined  in  the  same 
indictment. 

No  Man  can  bb  Cbdiinallt  Abfbotbd  bt  Acts  ob  Dbolabations  ov 
Stbanobb;  but  where  a  privity  and  community  of  design  have  been 
established,  the  acts,  declarations,  and  conduct  of  all  the  associates,  in 
futherance  of  their  common  unlawful  purpose,  are  evidence  against  each 
of  them. 

flnxoB  BT  CouBT  IN  Admittino  Deolabation  ov  Assooiatb  to  Cbqcb  before 
a  privity  and  community  of  design  had  been  established  may  be  cured 
by  sufficiently  showing  such  community  of  design  after  the  admissicm  of 
the  dedaratioQ  in  evidence. 

iBDiOTiaENT  against  William  B.  Johnson  for  obtaining  money 
under  false  pretenses,  and  larceny  from  the  person  of  one  J.  B. 
Thomas.  A  demurrer  was  filed  to  the  indictment,  ''on  the 
ground  that  two  distinct  felonies  were  charged  in  it;  **  which 
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demmxer  was  OTermled  by  the  court.  At  the  trial,  it  was  showii 
that  Thomas^  the  proaecuting  witness,  and  one  Anderson,  wen 
walking  together  at  Anderson's  inYitation,when  they  met  John- 
son, the  defendant,  and  entered  into  a  oonyersation  with  him, 
during  which  he  said  he  was  agent  for  some  company  that  mana- 
factored  some  balls  or  shells,  one  of  which  he  showed  Anderson, 
who  took  it,  and  after  examining  it  drew  a  piece  of  paper  from 
it,  and  proposed  to  Thomas  that  they  should  bet  with  Johnson 
that  there  was  no  paper  in  the  ball,  and  upon  Thomas's  refusing, 
Anderson  then  induced  him  to  loan  him,  Anderson,  one  hun- 
dred and  eighiy  dollars  in  order  that  he  might  bet;  that  the  bet 
was  made  between  Anderson  and  Johnson,  and  the  baD  was 
opened,  and  Johnson  claimed  he  had  won  the  mon^,  and  seised 
it  and  went  away;  that  Anderson  then  gave  Thomas  a  piece  of 
paper,  which  he  said  was  a  check  on  the  Bank  of  Mobile  for 
three  thousand  nine  hundred  and  eighty  dollars,  telling  Thomas 
that  he  need  not  be  afraid  of  losing  anything,  and  that  he  was 
going  in  pursuit  of  Johnson.  The  check  was  presented  at  the 
bank,  and  payment  refused,  as  the  names  on  it  were  fictitious. 
A  motion  was  made  to  require  the  prosecution  to  select  on  which 
count  in  the  indictment  they  would  rest,  and  refused  by  the 
court  The  jury  brought  in  a  verdict  of  *'  guilty  as  charged  in 
the  indictment,"  and  the  defendant  moved  in  arrest  of  judgment, 
which  motion  was  overruled,  and  sentence  of  five  years'  imprison- 
ment pronounced  by  the  court. 

WiUiam  Boyles,  D.  C.  Anderson^  and  B.  LobuMan^  tar  the 
prisoner. 

M.  A,  Baldwin,  attorney  general,  contra. 

By  Court,  Biob,  0.  J.  Obtaining  any  personal  property  from 
another,  exceeding  tweniy  dollars  in  value,  by  false  pretenses, 
with  intent  to  defraud  him,  is,  in  this  state,  a  felony,  and  pun- 
ishable by  imprisonment  in  the  penitentiary  not  less  than  two 
nor  more  than  five  years:  Code,  sees.  3071,  3142.  The  crime 
of  larceny,  when  committed  by  stealing  from  the  person  of  an- 
other, is  also  a  felony,  and  punishable  by  imprisonment  in  the 
penitentiary  not  less  than  three  nor  more  than  six  years:  Id  , 
sec.  3172. 

These  offenses  are  included  in  the  indictment,  in  distinct 
counts,  and  are  alleged  to  have  been  committed  by  the  defend- 
ant; and  because  they  are  thus  set  forth,  the  defendant  demurs 
to  the  indictment  as  a  whole,  and  in  support  of  his  demurrer, 
contends  that  there  is  a  misjoinder  of  counts. 
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We  thinlc  the  authorities  justify  us  in  holding  that  two  of • 
fenses,  committed  by  the' same  person,  may  be  included  in  the 
same  indictment  in  different  counts,  where  they  are  of  the  same 
general  nature,  and  belong  to  the  same  family  of  crimes,  and 
where  the  mode  of  triid  and  nature  of  the  punishment  are  also 
the  same,  although  they  may  be  punishable  with  different  degrees 
of  severiiy:  Bex  v.  Johnson,  8  Man.  &  Sd.  650;  Waterman's 
Arch.  Cr.  PI.  94,  96,  and  notes;  Staie  y.  Baney,  2  Dev.  &  B.  L. 
890;  State  y.WiUiams,  9  Tied.  140;  OarUon  v.  OommonweaUh,  6 
Met.  682;  Josdyn  t.  OommcnweaUh,  6  Id.  286;  Kane  v.  People, 
8  Wend.  208;  People  t.  Bynders,  12  Id.  426;  United  States  t. 
Peterson,  1  Woodb.  &  M.  806. 

The  offenses  described  in  the  several  counts  of  the  indictment 
in  this  case  are  certainly  of  kindred  character.  They  belong  to 
*'the  same  family  of  crimes;"  and,  under  the  rule  above  an- 
nounced,  may  be  joined  in  the  same  indictment  in  several  counts. 
Such  joinder  constitutes  no  ground  for  a  demurrer  to  the  in- 
dictment,  nor  for  a  motion  in  arrest  of  judgment. 

We  cannot  revise  the  refusal  of  the  motion  made  by  defendant, 
*'  to  require  the  solicitor  to  select  on  which  count  or  counts  of 
the  indictment  he  would  proceed.''  If  there  be  no  other  reason 
why  we  will  not  revise  that  refusal,  it  is  enough  that  no  objec- 
tion or  exception  was  made  or  taken  to  that  ruling  of  the  court: 
Oager  v.  Gordon,  29  Ala.  341. 

No  man  can  be  criminally  affected  by  the  acts  or  declarations 
of  a  stranger;  but  where  a  privity  and  community  of  design  has 
been  established,  the  acts,  declarations,  and  conduct  of  all  the 
associates  in  furtherance  of  their  common  unlawful  purposes,  are 
evidence  against  each  of  them.  It  may  be  admitted  that  for 
want  of  evidence  of  such  privity  and  community  of  demgn  the 
declarations  of  Anderson  were  not  admissible  at  the  time  they 
were  admitted  by  the  court;  but  conceding  this  to  be  so,  yet  im- 
mediately afterwards,  and  during  the  trial,  sufficient  evidence  of 
such  privity  and  community  of  design  was  introduced,  aad  this 
cured  the  error  of  admitting  the  declarations  of  Anderson,  and 
made  them  clearly  admissible:  Lawson  v.  State,  20  Ala.  66  [66 
Am.  Dec.  182]. 

It  was  material  to  prove  an  intent  on  the  part  of  the  defend- 
ant and  Anderson  to  defraud  the  prosecutor  Thomas,  in  obtain- 
ing from  him  his  property.  Evidence  of  privity  and  a  com- 
munity of  design  between  the  defendant  and  Anderson  having 
been  introduced,  as  well  as  the  circumstances  under  which 
Thomas  had  been  deprived,  by  their  joint  performances,  of 
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hiB  properly,  tliA  evidence  in  relation  to  the  oheokt  and  the 
refoaal  of  the  bank  to  pay  it,  certainly  tended  to  proTe  the 
frandolent  intent  on  the  part  of  the  defendant  and  hie  aiwoeiate 
Anderson,  and  was  Texy  properly  admitted. 

The  authorities  dted  in  the  third  paragraph  of  this  opinioii 
show  that  there  is  no  error  in  the  charge  of  the  court,  nor  in 
OTermling  the  motion  in  arrest  of  judgment.  Whether  the  jury 
onght  to  hare  found  the  defendant  guiliy  on  all  the  counts,  as 
they  have  done,  is  a  question  with  whidi  we  hare  nothing  to 
do.  We  do  not  reyise  their  action  in  that  particular.  We 
have  discharged  our  duty  by  revising  the  action  and  rulings  of 
the  court.  And  in  the  disdiarge  of  that  duiy,  we  find  no  error 
which  entitles  the  defendant  to  a  reyersal  of  the  judgment  of 
the  court  below. 

That  judgment  is  affirmed,  and  the  sentence  pronounced  in 
the  court  below  must  be  carried  into  execution. 


JoiNDBs  nr  Oim  IvpiemxirT  or  Two  Felonies  "Whioh  do  hot  Dc 
BiTHXR  »  THKnt  Ohabaotib  OB  vx  PmnsHMBNTs  Atcaohbd  to  thdr  oom* 
mission  is  not  good  ground  for  quashing  the  indictment:  Stunk  t.  iSState,  Cl 
Am.  Bso.  644;  and  see  extended  note  on  the  sabjeet  of  charging  two  or  mora 
offenses  in  the  same  indictment,  in  Ben  ▼.  State,  fi8  Id.  238  et  aeq.,  where  the 
principal  case  is  cited;  and  offenses  diflfering  in  degree,  bat  of  the  same  dais, 
may  be  united  in  the  same  indict»nent,  and  the  prisoner  be  tried  nppn  both 
charges  at  the  same  time:  Hamptcm  ▼.  State^  47  Id.  609,  and  note  601;  bat 
defendant  cannot  be  accused  of  two  distinct  offenses  in  an  indictment,  bat  tha 
same  offense,  or  the  same  species  of  offense,  may  be  chaiged  in  different  waja 
in  order  to  meet  the  evidence:  BuUoch  t.  State^  64  Id.  360;  and  an  indictment 
charging  two  or  more  crimes  in  one  ooant  Is  bad  for  dnplidty:  Ben  ▼.  SttUe^ 
68  Id.  234,  and  note  230. 

LABOxinr,  What  n,  and  whin  Obtainino  Qooos  vt  Falsi  PBsrmsp 
jBt  See  note  to  StaU  t.  ffolmei^  67  Am.  Dec  271-278. 

AiTKB  Pboof  of  CoMBnf  ation  BBTWXKsr  Pabtrs,  the  acts  or  declaralioas 
of  one  we  evidence  against  the  others:  TrimNe  v.  TVmer,  63  Am.  Dec  90; 
Stovail  V.  Fourmef^  <fr  Mechamea*  Bank,  47  Id.  86,  and  note  90,  collecting 
prior  cases;  see  also  note  to  Coitelo  v.  Cave,  27  Id.  406,  collecting  other  oases; 
and  that  declarations  of  co-conspirator.may  be  proved  m'hen  uttered  in  fur- 
therance of  the  common  design,  see  MtCaekeif  v.  Chraf,  62  Id.  836,  and  note 
340. 

It  n  NOT  Bbsob  to  admit  evidence  whidi  may  be  made  competent  bj 
the  introduction  of  subsequent  testimony:  HmmiUUm  v.  Summen,  64  Am. 
Dec  600;  Law9on  v.  State,  66  Id.  182;  see  also  Orentkaw  v.  Davenport,  41 
Id.  66,  and  note  68^ 

Thb  noKCiPAL  0A8B 18  ciTKD  to  the  poiut  that  two  or  more  covmts  may  be 
Joined  in  the  same  indictment,  each  of  which  charges  a  dirtinct  felony,  if  the 
offbnses  are  of  the  same  general  character  and  subject  to  the  same  punish- 
msDt,  in  OUver  v.  StaU,  37  Ala.  148;  Caistqf  v.  StaU^  Id.  164;  and  ifeeeff  ▼• 
»60Id.l7& 
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PknxE  BsAsovABLB  KoxKo^  Spigittzho  19  Wkotsq  Fbavb  o»  Gov- 
OIALMIHT  for  which  a  htokntpfB  certifioato  of  diiohaigo  is  ■■afliwl,  te 
ngprwily  raquired  Vjr  aot  of  oongren:  5  U.  8.  Stats,  at  Livgo,  444. 

CmBunom  CAmror  Ocumn  Bahkbopt^  OsBffmoAn  of  Dugbaboi  npon 
any  ground  not  itated  in  tho  written  notice  preyionsly  given. 

BaHSBXTPT's    BVJLA&ATIOini   ABB    NOT    Al>MTI«TBT.l   ZH   BVIBBNGB,  UndCT  B 

■pedficatbn  of  hit  frandalent  omiision  to  inclnde  in  hit  aohednle  two 
n^groee,  Erther  and  Rhoda,  where  he  declared,  a  few  weeks  after  filing 
hie  petition,  that  the  parpoee  for  which  he  wanted  a  hone^  at  that  time 
porohaaed  1^  him,  was  *' to  send  to  KorthOMolina  for  foor  or  five  negroes 
he  had  hid  oat  there;"  as  the  notice  does  not  inform  him  that  the  omis* 
sicn  from  his  sohednle  of  those  negroes  will  be  relied  npon  as  a  ground 
for  contesting  his  discharge,  snch  declaimtiori  is  prkna/aele  irrele?ant  to 
the  specification. 
t»  FAon  Eziar  SuvnaxiiT  to  Show  Bxletakot  ot  Dbcxjlbatiohs  which 
are  prima  foide  irreleTant  to  the  spedfieations  of  fraud,  the  plaintiff 
mnst  prore  their  rderancy  by  showing  their  connection  with  facts  alreadj 
proTcd,  or  bjoffSering  them  in  connection  with  facts  expected  to  be  proved. 

ft   JODOKXMT    OmBBD    DT    EtIDBNOB    AND   THAT   DbSOBIBJCD    IN    KOTIOB 

ABB  Uklixb,  Yabiakob  IS  Fatal.  Thus,  a  judgment  for  one  hmidred 
and  twenty-two  dollars  and  eighty-one  cents  cannot  be  given  in  evidence 
under  a  specification  of  a  Judgment  for  one  hundred  and  thirty-two  dol- 
lars and  eighty-one  cents. 

tVlDBHOB  that  BaNKBUPT  HAS  Ck>LI.BOTBD  JUDOMBHT  AITBB  IlHrriTUTION 

of  his  proceedings  in  bsnkmptcy  is  irrelevant  and  inadmissible  to  prove 
the  concealment  of  money. 

<ni»BllOB   THAT   BaJCXBUTT,  BBfOBB  OB  ABOUT  TiMB  OT  FiLnrO  HO  Fin* 

Tioir,  CoLLBOTED  JiTDOMBiiT  is  relevant,  as  affecting  the  qnestion  whether 
he  had  money  when  he  filed  his  petition,  if  the  circomstanoes  were  such 
as  to  show  that  he  had  not  parted  with  the  money  at  that  time. 
feBomoAnoNS  of  Fbaud,  Kotiob  ot  WmcB  has  bkbit  Sbbvbd  ok  Bb- 
IBHBABT,  ABB  Ambndabli;  bnt  the  court's  refusal  to  allow  amendment 
after  submission  of  case  to  Jury  is  not  reviaable. 

^BBBB   BaBKBUPT'S   DbKD   OT   ASSIOMMBNT  TO  P&BIBBBBD   CbBDITOBS  IS 

Bbbbhoial  to  Thbm,  thbib  Assbkt  will  bb  Implied;  but  not  when  the 

assignment  was  made  with  intent  to  defraud  the  grantor's  other  creditors. 
Babxbvpt's  YoLmrcABT  AsnoNXBBT  TO  Pbefbrbbd  Cbbditobs  is  Opbba- 

TIVB  as  to  all  who  assent  to  it;  and  the  assent  of  all  is  not  necessary  to 

make  it  operative  as  a  conveyance. 
WtLAxmuLKKT  Dbbd  ot  Tbust  OB  AsnomoNT,  voT  BzPB^BSLT  Absbbtbd 

TO  BT  Cbbditobs,  is  but  Hbbb  Powbb,  which  is  revoked  by  the 

bsakmptoy  of .  the  grantor. 
iBriDBircB  Showino  Dbbd  of  Tbust  ob  AiooiniBBT  to  bb  Fbaodulbnt 

n  COMPBTBMT. 

B  IB  BAHZBUPicrr  MAT,  LiKB  Cbbdrobs,  Assbbt  Intaliditt 
OF  Babbbupt's  FKAsnmMKT  OoMrwuMOBf  for  he  is  SB  officor  orsatsd 
lorthsirl 
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It  18  Bakkbupt's  Dutt  to  Subrendxb  Pbopibtt  Whxoh  Hi  has  Fraud- 
VLSRTLT  CoNVxrxD  BT  Dbxo  ot  Tbust,  whiob  none  of  the  beoe- 
fioiarieB  ha^e  accepted  or  aasented  to,  if  he  has  it  in  hit  ponoMJon 
when  his  petition  is  filed,*  because  it  is  assets  of  the  hankniptoy;  and  im 
against  the  assignee  in  bankraptcy  the  title  has  nerer  passed  oat  ol 
him;  and  as  to  the  assignee,  the  property  is  the  bankmpt's  estate  in 
possession. 

Vauditt  of  Bankbuft's  Discharge  is  not  Affected  bt  Mbbb  Fact 
Alone  that  he,  prior  to  the  filing  of  his  petition,  made  a  frandnlent 
conveyance  not  coming  within  the  second  section  of  the  bankrupt  law. 

Feaud,  ob  Willful  Concealment  of  Pbopebtt  undeb  Foubth  Saonoir 
OF  Bankbupt  Law,  is  not  Kecessabilt  Proved  by  the  bankmpt's  n<m- 
snrrender  of  property  which  he  has  fraudulently  conveyed  prior  to  tiia 
filing  of  his  petition,  and  of  which  he  has  retained  possession  until  that 
time. 

Evidence  of  Fbaud  in  Deed  of  Assionmsnt,  its  Non-aooeftanob,  ahd 
Bankbuft's  Ck>NTiNUED  POSSESSION  of  property  until  petition  filed,  is 
admissible  as  affecting  the  question  of  a  fundamental  or  willful  conceal- 
ment of  his  property. 

Onus  of  Proving  Cbeditob's  Assent  to  Fraudulent  Deed  of  Tbust  o« 
AssioNMENT  Devolves  on  Banbbuft,  where  party  .assailing  the  bank* 
mptcy  proves  facts  tending  to  show  that  the  instrument  was  fraudnlenti 
CV«ditor  is  not  required  to  negative  assent  of  the  beneficiaries. 

Action  by  administrator  of  John  G.  Ashlej,  deceased,  against 
Seth  Bobinson,  to  recover  the  amount  due  on  a  judgment  ren- 
dered in  faTor  of  said  Ashley  and  against  said  Bobinson,  in 
March,  1839.  Defendant  pleaded  his  discharge  in  bankraptcy 
under  the  act  of  congress  of  1841.  This  discharge  the  plaintifl 
assailed  for  tend.  The  material  specifications  of  fiaxid  were 
the  willful  and  teudulent  omission  from  defendant's  schedule 
of  the  following  assets:  *'A  judgment  in  favor  of  said  Bobin- 
son against  Holman  Freeman,  rendered  at  fall  term,  1840,  of 
the  circuit  court  of  Montgomery,  for  one  hundred  and  thirty- 
two  dollars  and  eighiy-one  cents; "  **  the  following  negro  slaves, 
to  wit,  Esther,  a  woman  about  forty-five  years  old,  and  Bhoda, 
a  girl  about  fourteen  years  old; ''  '*  the  following  demands,  notes, 
accounts,  etc.,"  describing  them;  ''  together  with  other  claims, 
demands,  notes,  accounts,  receipts,  etc.,  set  forth  as  assets  of 
defendant  on  the  eighth  of  October,  1838,  in  an  assignment 
made  by  him  to  Edward  Hanrick  and  Thomas  Welsh,  which 
purported  to  be  for  the  benefit  of  certain  creditors  therein 
named;"  ''a  large  sum  of  money,  to  wit,  the  sum  of  ten 
thousand  dollars  cash  in  hand,  at  the  time  of  filing  said  peti- 
tion in  bankruptcy."  The  nature  of  the  rulings  of  the  court 
below  on  questions  of  admissibility  of  evidence,  and  its  refusal 
to  allow  an  amendment  of  one  of  the  specifications  of  &aad. 
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alter  snbmisaibn  of  the  case  to  the  juiy,  'will  appear  from  the 
(^union.  The  plaintiff  had  resenred  his  exceptions  to  these 
mlings  and  assigned  them  for  error. 

WcUis,  Judge^  and  Jackson,  for  the  appellant. 

Elmore y  OoUUhwaUe^  and  Belaer,  for  the  appellees. 

By  Court,  Walkeb,  J.  Prior  reasonable  notioe,  sped^jring  in 
writing  the  fraud  or  concealment  for  which  a  bankrupt's  certifi- 
cate of  discharge  is  assailed,  is  expressly  required  by  the  act  of 
congress:  6  U.  S.  Stats,  at  Large,  444.  A  creditor,  therefore, 
cannot  be  permitted  to  contest  such  certificate  upon  any  ground 
not  stated  in  the  written  notice  previously  given :  Stevoari  v. 
Hargrove,  23  Ala.  429;  Petty  v.  Walker,  10  Id.  879.  The  notice 
initiating  the  contest  of  the  appellee's  bankruptcy,  charged,  as 
the  grounds  of  the  contest,  a  willful  and  fraudulent  omission  to 
insert  in  his  schedule  of  his  property  certain  spedficaUy  de- 
scribed judgments,  demands,  notes,  accounts,  and  real  estate, 
two  negroes,  Esther  and  Bhoda,  and  a  laige  stun  of  money, 
''together  with  other  claims,  demands,  notes,  accounts,  re- 
ceipts,'' etc.,  **  set  forth  "  in  a  certain  deed  of  assignment.  The 
plaintiff  proved  the  declarations  of  the  defendant,  made  a  few 
weeks  after  filing  his  petition  in  bankruptcy,  that  the  purpose 
for  which. he  wanted  a  horse,  at  that  time  purchased  by  him,  was 
"  to  send  to  North  Carolina  for  four  or  five  negroes  h6  had  hid 
out  there."  Those  declarations  were  properly  excluded  by  the 
court,  because  the  fact  which  they  tended  to  prove  was  not 
within  the  issues  presented  by  the  prior  written  notice.  They 
conduced  to  establish  as  a  fact  that  the  defendant  had,  at  the 
time  of  commencing  his  proceedings  in  bankruptcy,  four  or  five 
negroes  in  North  Carolina.  The  notice  did  not  inform  him  that 
the  omission  from  his  schedule  of  those  negroes  would  be  relied 
upon  as  a  ground  for  contesting  the  discharge  in  bankruptcy. 
It  cannot  be  assumed  that  Esther  and  Bhoda  were  two  of  the 
n^froes  which  he  had  had  in  North  Carolina,  and  that  therefore 
the  declarations  tended  to  sustain  the  specification  in  reference 
to  tiiose  two  negroes.  The  declarations  were  prima  facie  ir- 
relevant to  that  specification;  and  if  there  existed  facts  which 
would  show  their  relevancy,  it  was  incumbent  on  the  plaintiff  to 
have  shown,  or  offered  to  show,  those  facts:  Bilberry  v.  Motley, 
21  Id.  277. 

Under  a  specification  of  a  judgment  for  one  hundred  and 
thirty-two  dollars  and-  eighty-one  cents  a  judgment  for  one 
hundred  and  twenly-two  dolhurs  and  eighty-one  cents  could  not 
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be  giren  in  evidenoe.  The  judgment  described  in  the  notioe 
and  that  oflTered  in  evidenoe  are  not  the  same.  There  is  the 
same  reason  for  requiring  a  substantial  conf ormiiy  between  the 
notice  upon  which  the  bankrupt's  certificate  of  discharge  is  con- 
tested and  the  proof,  as  between  the  allegations  and  proof  in 
pleading.  Under  the  rules  of  pleading,  the  variance  between 
the  judgment  described  in  the  notice  and  i^t  offered  in  evidenoe 
would  be  fatal,  and  it  must  have  the  same  effect  here.  It  fol- 
lows that  the  court  below  did  not  err  in  refusing  to  admit  in 
evidence  the  judgment  for  one  hundred  and  twentj-two  dollars 
and  eighiy-one  cents  when  offered  alone. 

The  same  judgment  veas  afterwards  offered  in  evidence,  in  con- 
nection vrith  proof  that  the  defendant  had  collected  it,  for  the 
purpose  of  sustaining  the  charge  that  the  defendant  had  monej 
at  tiie  time  of  his  application  for  the  benefit  of  the  bankrupt 
law.  In  making  the  offer  to  introduce  the  judgment  in  conneo- 
tion  vrith  the  other  proof,  it  is  not  indicated  at  what  time  the 
collection  of  the  judgment  by  the  defendant  was  made,  or  whether 
it  was  before  or  after  his  filing  his  petition  in  bankruptcy.  It  is 
clear  that  if  the  judgment  vraa  paid  off  to  the  defendant  after  the 
institution  of  the  proceedings  in  bankruptcy,  the  evidence  would 
be  totally  irrelevant  to  the  question  whether  he  had  money  at 
that  time.  If  the  judgment  was  paid  off  to  the  defendant  about 
the  time  of  filing  his  petition,  or  before  that  time,  and  the  cir- 
cumstances were  such  as  to  show  that  he  had  not  parted  vrith 
the  money  at  that  time,  the  evidence  would  be  admissible  as 
affecting  the  question  whether  he  had  money  at  the  time  he  filed 
the  petition. 

The  notice  veas  amendable;  but  the  refusal  of  the  court  to 
allow  the  amendment,  after  the  case  had  gone  to  the  jury,  is 
not  revisable:  Stewart  v.  Hargrove^  23  Ala.  439;  CMdamUh^ 
Forckeimer  A  Co.  v.  Picard,  27  Id.  149. 

The  defendant  gave  in  evidence  a  deed  of  trust,  made  by  him 
in  1838  to  secure  a  number  of  creditors.  The  plaintiff  offered 
to  prove  that  the  deed  of  trust  was  made  with  the  intent  to 
hinder  and  delay  creditors  of  the  grantor;  that  the  creditors 
never  assented  to  the  deed;  that  the  grantor  retained  possession 
of  the  properly  after  making  the  deed,  sold  the  goods  conveyed, 
and  collected  the  money  Uierefor,  and  collected  many  other 
debts  described  in  the  deed,  and  had  in  his  possession  at  the 
time  he  filed  his  petition  the  negroes  and  land  and  uncollected 
notes  and  accounts  described  in  the  deed;  that  the  trustees 
never  took  possession  or  control  of  the  property  conveyed  in  the 
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deed;  and  that  the  defendant  had  in  his  possession  mnoh  of  fho 
property  from  the  time  of  filing  his  petition  until  after  his  dis- 
charge in  banlmiptpj.  The  abore-stated  facts  were  coUeotiTelj 
offered,  and  objected  to;  and  the  objection  was  sustained.  The 
tendency  of  all  the  facts  offered  was  to  show  that  the  deed  of 
tmst  or  assignment  was  frandnlent;  and  their  admissifailiiy  in 
evidence  depends  upon  the  qnestion  whether,  after  the  defend- 
ant had  given  the  deed  in  evidence  as  an  excuse  for  his  omission 
to  surrender  as  a  bankrupt  all  or  any  part  of  the  property  con* 
veyed  by  it,  it  was  competent  for  the  plaintiff  to  show  that  the 
deed  was  made  with  the  intent  to  defraud  the  grantor's  cred- 
itors. 

The  deed  devotes  the  property  conveyed  unqualifiedly  to  the 
payment  of  pre-existing  debts  specified  in  it,  and  does  not  pro- 
vide for  any  postponement  or  delay  in  the  appropriation  of  it, 
through  the  agency  of  the  trustees,  to  the  payment  of  the  debts. 
It  is  a  voluntary  assignment,  in  the  ordinary  form,  discriminat- 
ing in  the  order  of  payment  among  the  creditors;  it  is  executed 
by  the  grantor  and  the  trustees,  but  not  by  any  of  the  benefici- 
aries; and  there  is  no  evidence  of  any  assent  in  fact  by  any  of 
the  creditors  to  the  deed.  Under  numerous  decisions  of  this 
court,  it  must  be  regarded  as  the  law  that  such  an  instrument  is  a 
mere  power,  and  does  not  have  effect  as  a  conveyance  of  title 
until  it  has  been  assented  to,  either  expressly  or  by  implication, 
on  the  part  of  the  beneficiaries:  Nelson  v.  Dunn,  16  Ala.  619. 
As  a  general  rule,  the  assent  of  the  beneficiaries  will  be  implied 
where  the  instrument  is  beneficial  to  them;  but  the  law  will  not 
imply  the  assent  of  the  beneficiaries  where  the  assignment  has 
been  made  with  the  intent  to  defraud  the  grantor's  other  cred- 
itors. The  law  is  clearly  so  settled  in  the  cases  of  Benning  v. 
Ndaon,  23  Id.  801,  and  IbrmiBend  \.  Harwell,  18  Id.  301. 

It  must,  however,  be  observed  that  such  an  instrument  as  the 
deed  of  assignment  in  this  case  will  become  operative  as  a  con- 
veyance in  favor  of  any  one  or  more  of  the  creditors  who  may 
assent  to  it,  and  the  assent  of  all  the  beneficiaries  is  not  neces- 
sary to  make  it  operative  as  a  conveyance:  SmiJlh  v.  Leaviita,  10 
Ala.  92.  If  the  assent  of  the  beneficiaries  in  a  fraudulent  assign- 
ment could  be  presumed,  the  rule  which  makes  the  participation 
in  the  fraud  of  the  beneficiary  necessary  to  vitiate  an  assign- 
ment would  preclude  the  possibility  of  successfully  assailing  it 
for  fraud,  where  it  has  been  made  without  the  knowledge  of  the 
beneficiaries,  and  in  their  absence. 

If  the  assignment  in  this  case  was  fraudulent,  the  assent  of 
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the  beneficiaries  could  not  be  implied;  and  it  would  bo  a  mere 
power,  snbjeot,  like  other  powers,  to  revocation.  Bankmptcy 
would  be  a  revocation  of  the  power:  Parsons  on  Cont.  60, 
note  L  It  follows  that  if  the  deed  of  assignment  made  by  the 
defendant  was  fraudulent,  and  if  his  creditors  did  not  expressly 
assent  to  it,  it  was  but  a  power,  which  was  revoked  by  the  bank- 
ruptcy. The  court  erred,  therefore,  in  the  rejection  of  proof 
that  the  deed  of  assignment  was  teudulent. 

In  opposition  to  our  conclusion,  it  is  contended  that  although 
the  law  will  not  presume  the  acceptance  of  a  fraudulent  deed  by 
the  beneficiaries,  as  against  the  creditors  of  the  grantor,  it  must 
presume  such  acceptance  as  against  the  grantor,  because  the 
grantor  cannot  set  up  his  own  tend.  We  do  not  either  deny 
or  assent  to  that  proposition,  because  we  do  not  consider  its  de- 
cision necessary  in  this  case.  The  deduction  from  that  proposi- 
tion, that  the  assignee  cannot  assert  that  the  conveyance  was 
made  with  fraudulent  intent,  because  he  takes  only  the  rights 
of  the  bankrupt,  is  not,  in  our  opinion,  maintainable.  The 
third  section  of  the  bankrupt  law  vests  the  assignee  with  all  the 
rights,  titles,  powers,  and  authorities  to  sell,  manage,  and  dis- 
pose of  the  properly  and  rights  of  property  of  the  bankrupt, 
and  to  sue  for  and  defend  the  same,  as  fully  as  if  the  same  were 
vested  in,  or  might  be  exercised  by,  the  bankrupt.  While  this 
clause  confers  upon  the  assignee  all  the  rights  of  the  bankrupt, 
it  does  not  in  terms  exclude  him  from  the  exercise  of  rights 
which  the  bankrupt  could  not  have  exercised.  The  same  section 
expressly  provides  that  all  the  property  and  rights  of  property 
of  the  bankrupt,  ''  of  every  name  and  nature,''  with  certain  ex- 
ceptions not  necessary  to  be  noticed  here,  shall,  by  operation  of 
law,  vest  in  the  assignee.  Although  property  which  has  been 
fraudulently  conveyed  ceases  to  belong  to  the  grantor,  so  far  as 
any  claim  which  he  himself  can  set  up  is  concerned,  yet  the  law 
regards  property  which  has  been  fraudulently  conveyed  as  still 
the.  property  of  the  grantor,  s6  far  as  creditors  are  concerned. 
There  is,  therefore,  a  sense  in  which  property  fraudulently  con- 
veyed belongs  to  the  grantor,  in  the  estimation  of  the  law;  and 
we  conclude  that  such  property  will  go  to  the  assignee,  under 
the  words  which  vest  in  him  the  rights  of  the  bankrupt  of  every 
<«  name  and  nature.''  Aside  from  this  view  of  the  subject,  the 
assignee  is  an  officer  created  for  the  benefit  of  creditors,  and,  it 
would  seem,  should  be  permitted  to  regard  property  fraudulently 
conveyed  in  the  same  way  in  which  creditors  are  permitted  to 
regard  it.  The  conclusion  we  have  attained  is  opposed  to  thee 
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of  Porter  t.  DoiLglass,  27  IGss.  879;  bat  then  it  ia  well  sustained 
by  oiher  authorities:  Slate  v.  Bethune^  8  Ired.  L.  139;  Oarr  r. 
Gale,  3  Woodb.  k  M.  38;  WiUiams  v.  Vermeule,  4  Sandf.  Oh. 
388;  Gove  v.  Lawrence,  26  N.  H.  484. 

If  the  assignee  is  not  i>ennitted  to  assert  the  invaliditj  of  the 
frandnlent  conveyance  of  a  bankrupt,  it  cannot  be  asserted  at 
all  after  the  bankrupt's  discharge;  for  the  creditors  could  in- 
stitute no  proceedings  for  that  purpose  after  their  debts  were 
discharged  by  the  decree  in  bankruptcy.  A  fraudulent  con- 
Teyance,  not  coming  within  the  purview  of  the  second  section 
of  ilie  bankrupt  law,  cannot  be  reached  at  all  if  the  assignee  is 
denied  the  power  of  asserting  the  bankrupt's  fraud.  We  do 
not  intend  to  assert  that  it  is  the  duly  of  the  bankrupt  in  eveiy 
case  to  render  in  his  schedule  all  property  which  he  loay  have 
fraudulently  conveyed  at  any  previous  time;  but  if  he  has  con- 
veyed his  property  fraudulently  by  a  deed  of  trust,  and  none  of 
the  beneficiaries  have  accepted  its  provisions,  or  assented  to  it, 
and  if  he  retains  the  property  in  his  possession  up  to  the  time 
of  his  application  for  the  benefit  of  the  law,  and  has  it  in  his 
possession  at  that  time,  it  is  his  duty  to  surrender  it,  because 
it  is  plainly  assets  of  the  bankruptcy,  and  as  against  the  as- 
signee in  bankruptcy  the  title  has  never  passed  out  of  him;  and 
as  to  the  assignee  the  property  is  the  bankrupt's  estate  in  pos- 
session. While  it  would  be  the  duiy  of  the  bankrupt  to  sur- 
render the  property  thus  situated,  his  omission  to  do  so  would 
not  necessarily  prove  a  fraud  or  willful  concealment,  under  the 
fourth  section  of  the  bankrupt  law.  But  the  proof  offered  by 
the  party  contesting  the  bankruptcy  was  evidence  conducing  to 
show  such  tend  and  willful  concealment,  and  ought  therefore 
to  have  been  admitted  in  evidence  to  the  jury. 

It  is  clear  that  the  mere  fact  that  a  bankrupt  has  made  a 
fraudulent  conveyance,  which  does  not  come  within  the  provis- 
ions of  the  second  section  of  the  bankrupt  law,  does  not  of 
itself  affect  the  validity  of  the  discharge:  FearsaU  v.  McCartney, 
28  Ala.  110;  Gove  v.  Lawrence,  Rupra» 

That  principle  we  do  not  mean  to  controvert.  Oonfining  our- 
selves to  the  precise  question  before  us,  we  mean  to  assert  that 
the  evidence  offered  of  the  fxaxtd  in  the  deed  of  assignment,  its 
non-acceptance,  and  the  continued  possession  of  a  part  of  the 
property,  up  to  the  time  of  the  commencement  of  proceedings  in 
bankruptcy,  was  admissible,  as  affecting  the  question  of  a  fraud- 
ulent or  willful  concealment  of  the  bankrupt's  property.  The 
party  assailing  the  bankruptcy  would  not  be  required  to  nega- 
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tiye  the  assent  of  the  beneficiaries  to  the  deed,  as  lie  proposed  to 
do;  bat  if  the  other  facts  offered  should  be  proved,  the  cnuM  of 
showing  the  assent  would  deyolve  on  the  bankrapt. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Bun,  0.  J.,  having  been  of  counsel,  did  not  sit. 

DnoHABai  nr  Bahkbuptot,  when  oonoliisiye:  Sea  Bio$  ▼•  Mamwdl,  SS 
Am.  Deo.  85,  note  88. 

DiOLABATioHS  ooNOBRNuro  Fraudulknt  CoNvxTAiiOB,  mdffiiidbaity  oI, 
M  OTidenoe:  See  McDcwHy.  OotdtmUh^  61  Am.  Deo.  905,  And  note  817,  ool* 
looting  prior  oases  in  series. 

ADMiaauuuTi  of  Evidenob  Pbixa  Faodb  Ixbmemvamti  See  Ahtitif  ▼. 
Kimgakmd.  44  Am.  Deo.  491,  and  note  498;  Lawitm  v.  8iaU^  56  Id.  182;  sad 
note  19a 

COUBT  HAS  DnOKBTIOV,  UNDBB  ALABAMA  OODI,  TO  ALLOW  AkBHDICBIIT  oI 

oomplaint  after  the  Jury  has  heen  instmeted,  and  the  Judgment  will  not  be 
leyened  on  that  groond:  Prater  ▼.  MVler,  60  Am.  Deo.  521,  and  note  527. 

AssBNT  or  Cbxditobs  to  Tbust  Dbbd  for  their  benefit  is  presnmed:  /»• 
gram  v.  Kirhpatrkk^  51  Am.  Deo.  428;  and  enoh  assent  is  not  neoenarj  in 
order  to  Test  legal  title  in  the  tmstee:  TennuuU  v.  8Umt$^  44  Id.  218;  and  as 
to  neoessity  of  assent  of  eredltors,  see  oases  collected  in  note  thereto  228;  on 
this  point,  see  also  Loe£Aar<  t.  WyaU^  Id.  481. 

BioBT  or  Bankbuft  ob  Insolvent  to  Pbbvkb  Cbbditobs:  See  JTImftoff  v. 
Thompmn,  59  Am.  Deo.  799,  and  oases  in  note  804;  /ones  v.  HowUmdf  41  Id. 
026,  note  531;  i9ib^pioor<Av.  OwMkngham,  31  Id.  642,  note  657. 


SlEEIN  V.  BUBDEN^. 

129  ALiUAMi.  137.1 

Rtpamatt  Pbofbixiob  HAS  No  Pbopbbtt  IN  Watsb  Itsxlt  which  flows 
by  or  through  his  lands,  bat  a  simple  usafmct  while  It  passes  along. 

Saob  Bipabian  Pbopbietob  has  Bight  to  Usb  Wateb  Whioh  Flows 
fBOM,  BT,  OB  THBonoR  HIS  Lands,  for  all  ordinary  pniposes,  and  for  the 
gratification  of  natural  wants;  and  may  consume  even  the  entire  stream, 
if  absolutely  necessary  for  domeetio  purposes.  He  also  has  the  right  to 
its  extraordinary  or  artificial  use,  provided  it  is  not  foroed  back  on  the 
lands  of  the  proprietor  above  him,  is  not  unreasonably  and  injuriously 
precipitated  on  the  lands  of  the  proprietor  below,  and  is,  before  it  leaves 
his  lands,  restored  to  its  accustomed  channel  without  material  diminu- 
tion. 

Ifr'^AiCTAiff  Pbopbixsob  18  liLkBLi  FOB  Daicagbs  TO  Injubbd  Pabtt  where 
he  diverts  water  from  its  natural  channel  for  artificial  uses  in  quantity 
sufiident  to  injuriously  affect  rights  of  the  proprietor  below,  and  does 
not  return  the  water  to  its  natural  channel  before  it  reaches  the  lands  d 
■och  proprietor. 
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RiTABTAy  Pbofbirob  mat  Show,  xk  MnraAnov  ot  Dakaom,  that  the 
meaafl  proTided  bj  him  for  reitontiQii  of  the  water  to  its  nAtonl  ofaan- 
nel  are  rendered  ineffioient  for  that  parpoee,  after  the  water  hae  left  hia 
land,  by  the  act  or  interferenoe  of  a  third  person,  but  it  ia  no  exonae  for 
hia  wrong. 

BlOBT  OF  BtPARTAW  PbOFBIXSOB  to  DxVXBT  liVATBB  FROM  XT8  QHAirKXL  IB 

GoHDinoNAL,  and  the  condition  hi  hia  dnty  to  restore  the  water  thna 
diverted  to  the  stream  from  which  it  was  taken.  It  ia  not  an  abeolntto 
righti  but  a  contingent  one,  made  abeolnte  only  by  a  return  of  the  water. 

CkniFLAXKT  Allioxno  that  Eipabian  Propribtob,  aftkb  DivmriHO 
Watbb,  did  kot  Bxstorb  It,  is  Ooop.  His  liability  rests  on  the  naked 
fauBt  that  he  did  not  retam  the  water;  not  on  the  reasons  why  he  did  not. 

No  Matxbial  Vabiakob  Bzisis  bktwbbn  Allboations  akd  Pboois  when 
the  complaint  alleges  that  defendant  wrongfully  diverted  the  water  and 
prevented  its  retam,  while  the  evidence  shows  that  while  the  water  was 
originally  diverted  by  him  he  provided  means  for  its  retam  to  its  nata- 
lal  channel  above  plaintiff's  land,  and  that  its  retam  was  prevented  by 
the  act  of  another  person  after  it  left  defendant'a  land. 

AvnAL  from  the  dty  court  of  Mobile.  ISiis  action  was 
brouglit  by  a  riparian  proprietor,  owning  lands  on  both  sides  of 
Three-mile  creek,  near  Mobile,  to  recover  damages  for  defend- 
ant's diversion  of  water  from  said  creek,  at  a  point  above  the 
lands  of  the  plaintiff,  to  the  alleged  detriment  of  plaintiff  and 
his  mill  interest  on  said  creek.  It  was  alleged  in  the  complaint 
that  on  November  20, 1861,  and  on  divers  other  days  and  times 
between  that  date  and  the  filing  of  the  complaint,  November  8, 
1868,  the  defendant  **  wrongfully  and  injuriously  diverted,  and 
turned  out  of  its  natural  channel,  at  a  point  above  the  land  and 
^nmnises  of  plaintiff,  a  large  portion  of  the  water  of  said  creek, 
so  that  the  same  was  thereby  wholly  diverted  and  turned  away 
from  the  land  and  mill  of  the  plaintiff,  and  prevented  from 
flowing  as  it  had  been  accustomed  and.  would  otherwise  have 
flowed,  through  said  lands  and  by  said  mill,  but  for  such  diver- 
sion." It  was  shown  in  the  bill  of  exceptions  that  defendant 
had  dug  a  ditch  to  convey  the  water  back  into  the  channel  above 
plaintiff's  mill,  ''  which  said  ditch  would  do,  but  from  the  fact 
that  some  persons  other  than  the  parties  to  this  suit  had  opened 
a  ditch  to  lead  the  water  from  said  Three-mile  creek  down  to  a 
paper-mill,  which  last-mentioned  ditch  unites  with  the  creek  at 
the  same  point  that  Stein's  ditch  does,  so  that  much  of  the 
water  that  runs  ont  of  Stein's  ditch  is  carried  down  the  ditch 
that  runs  to  the  pai>er-mill,  and  does  not  return  to  the  creek 
above  Burden's  mill."  The  testimony  was  conflicting  as  to 
whether  Stein's  ditch  or  the  one  to  the  paper-mill  was  first  dug. 
The  land  covered  by  the  point   of  intersection  at  the  creek  was 
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not  owned  by  Stein.  Defendant  requested  the  court  to  ohaige 
the  jury  **  tiiat  if  Stein  had  dng  his  return  ditch  so  as  to  cany 
off  all  the  surplus  water  into  the  creek,  and  afterwards  some 
other  person,  without  his  concurrence,  had  opened  the  ditch  to 
the  paper-mill  on  the  city  property,  so  as  to  cany  water  out  of 
Stein's  ditch  down  to  the  paper-mill,  that  Stein  was  not  charge- 
able with  the  water  so  carried  down  said  ditch."  This  charge 
was  given,  qualified  as  follows:  "That  if  Stein  abstracted  the 
water  from  the  creek,  it  was  his  duty  to  see  that  it  was  returned 
into  the  creek  above  plaintiff's  mill;  and  if  any  other  person 
had  opened  a  ditch  so  as  to  take  the  water  from  Stein's  ditch 
down  towards  the  paper-mill,  with  Stein's  knowledge,  and  if 
Stein  did  not,  within  a  reasonable  time  after  such  knowledge, 
provide  means  of  returning  the  water  to  the  creek,  but  permit- 
ted it  still  to  flow  so  that  the  water  did  not  run  from  his  prem- 
ises back  into  the  creek  above  Burden's  mill,  then  Stein  would 
still  be  liable  for  not  returning  the  water."  This  qualification 
defendant  excepted  to. 

B.  JET.  Smiih  and  F.  8.  BlourU,  for  the  appellant. 

K.  B.  8ewaU,  for  the  appellee; 

By  Oourt,  Stone,  J.  It  will  be  observed  that  we  have  made  no 
distinction  between  the  water  which  Stein  attempted  to  restore 
to  the  creek  by  his  return  ditch  and  that  portion  which  entered 
his  pipes  to  be  consumed  in  Mobile.  No  question  was  raised  in 
reference  to  the  latter.  The  entire  question  in  the  case  resolves 
itself  into  the  inquiry,  What  properly  has  a  riparian  proprietor  in 
the  water  which  fiows  through  or  by  his  land?  "He  has  no 
properly  in  the  water  itself,  but  a  simple  usufruct  while  it  passes 
along.  Aqua  currii,  et  debet  currere: "  8  Kent's  Com.  439.  "  He 
may  use  the  water  while  it  runs  over  his  land,  but  he  cannot  un- 
reasonably detain  it,  or  give  it  another  direction;  and  he  must 
return  it  to  its  ordinary  channel  when  it  leaves  his  estate:"  Id. 

In  Beissell  v.  ShoU,  4  Dall.  211,  it  was  held  that  the  owner 
of  land  through  which  a  stream  flowed  had  an  unquestionable 
right  to  use  the  water  passing  through  his  land  as  he  pleases, 
subject,  among  other  things,  to  the  condition  that,  after  using 
the  water,  he  returns  the  stream  to  its  ancient  channel. 

In  two  other  controlling  cases  in  Pennsylvania,  MbCalmant  v. 
Whiiaker,  3  Bawle,  84,  and  Haioell  v.  McOoy,  Id.  266,  the  right 
to  the  use  of  the  water  is  distinctly  stated;  but  it  is  added  that 
the  person  using  it  is  bound  to  return  the  water  so  diverted  with- 
out unnecessary  waste  or  diminution  into  the  natural  channel. 
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The  old  maziiD,  Sic  tUere  two  ui  aKenum  non  Usdas,  is  a  bher- 
ished  principle  of  the  common  law.  It  was  early  applied  to  the 
nse  of  water  flowing  in  a  stream.  As  early  as  32  Edw.  Ill:, 
where  a  proprietor  had  diverted  water  from  its  accustomed  chan- 
nel to  the  injury  of  a  land-owner  on  the  stream  below  him,  it 
was  adjudged  iliat  **  the  water  should  be  removed  into  the  an« 
dent  channel  at  the  cost  of  the  defendant."  The  same  doctrine, 
in  substance,  was  again  asserted  in  Brown  v.  Best^  1  Wils.  174; 
see  also  Bealey  v.  Shaw,  6  East,  208;  Wright  v.  Hovoard^  1  Sim. 
&  St.  190;  Mason  v.  EUl,  5  Bam.  &  Adol.  1. 

In  Tyler  v.  WHkinaon^  4  Mason,  397,  Justice  Story  laid  down 
the  same  doctrine  in  a  well-considered  and  forcible  opinion.  So 
also  in  Gardner  v.  ViUage  etc.,  2  Johns.  Ch.  162,  Chancellor  Kent, 
with  his  accustomed  clearness,  has  given  to  the  same  side  of  this 
question  the  sanction  of  his  splendid  intellect.  To  the  same 
effect  are  CoaUer  v.  Hunter,  4  Band.  58 1 15  Am.  Dec.  726] ;  Exdchr 
tn«on  V.  Coleman,  5  Halst.  74;  SS,ng  v.  Tiffany,  9  Conn.  162; 
Blanchard  v.  Baker,  8  Ghreenl.  253  [23  Am.  Dec.  504];  MaHin  v. 
Jett,  12  La.  501  [32  Am.  Dec.  120];  Smiih  v.  Adams,  6  Paige, 
435;  CoJbum  v.  Richards,  13  Mass.  420  [7  Am.  Dec.  160];  Cook 
V.  EuU,  3  Pick.  269  [15  Am.  Dec.  208];  Van  Berger  v.  Van  Berger, 
8  Johns.  Ch.  282  [8  Am.  Dec.  511];  MerriU  v.  Brinkerhoff,  17 
Johns.  306  [8  Am.  Dec.  404];  Arnold  v.  Foot,  12  Wend.  330; 
Hart  V.  Evans,  8  Pa.  St.  1;  EiU  v.  Sayles,  4  Cush.  553. 

To  this  long  list  of  authorities  I  might  add  others,  almost 
without  limit.  I  have  not  been  able  to  find  one  authority  whidi 
conflicts  with  them  in  principle.  All  hold  the  uniform  language 
that  he  who  diverts  water  from  its  natural  course  must  restore 
it  to  its  original  channel  without  material  diminution:  2  Hill  on 
Beal  Prop.  99, 100. 

In  a  well-considered  opinion.  Chief  Justice  Buffin,  after  in- 
dorsing in  substance  the  above  doctrine,  proceeds  to  mention 
the  uses  to  which  all  men  may  apply  water;  namely,  ad  lavan- 
dam  el  potandum:  Pugh  v.  Wheeler,  2  Dev.  &  B.  L.  50.  To  these 
uses  other  authorities  have  added,  that  he  may  use  oo  much  aa 
may  be  wanted  for  bis  cattle:  Brovm  v.  Best,  1  Wils.  1T4;  SmiJth 
V.  Adams,  6  Paige,  435.  He  cannot,  however,  consume  the  water, 
even  in  the  irrigation  of  his  land,  to  the  detriment  of  riparian 
proprietors  below:  Arnold  v.  Foot,  12  Wend.  330;  Cooh  v.  HuU, 
8  Pick.  269.  See  also  these  several  subjects  ably  discussed,  with 
corresponding  conclusions,  in  Angell  on  Watercourses,  83-100; 
3  Kent's  Com.  489-441;  and  numerous  authorities  cited,  by  these 
latter  authors. 
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This  sabjeot  has  been  considered  in  this  court.  In  Hendrickg 
T.  Johnson^  6  Port.  472,  onr  predecessors  said:  **A11  proprie- 
tors of  lands  have  precisely  the  same  rights  to  waters  flowing 
through  their  domains,  and  one  can  nerer  be  permitted  so  to 
use  the  stream  as  to  injure  or  annoy  those  who  are  situated  on 
the  coarse  of  it  either  above  or  below  him."  One  occapying  a 
position  as  a  land-holder  above  another,  and  on  the  same 
stream,  **  would  be  protected  by  the  common  law  in  the  use  of 
any  dam  he  might  choose  to  erect,  if  in  so  doing  he  caused  no 
injury  to  [the  proprietor  below]  by  withholding  the  water  of  tbe 
stream  from  him.'' 

In  a  case  between  the  parties  to  this  suit,  for  a  former  diver- 
sion of  the  water  of  the  same  stream,  and  by  the  same  means 
disclosed  in  this  record,*  this  court  used  the  language,  **  that  a 
riparian  proprietor  has  the  right  to  consume  even  the  whole  of 
the  water  of  a  stream,  if  absolutely  necessary  for  the  wants  of 
himself  and  family,  *  *  *  but  this  doctrine  can  have  no 
application ''  to  a  case  like  the  present:  Stein  v.  Burden,  24  Ala. 
130  [60  Am.  Dec.  453]. 

In  a  still  later  case  between  these  parties,  commenced  by  bill 
in  chancery,  it  was  said  by  this  court  that  Burden  had  **  estab- 
lished his  right  as  riparian  proprietor  to  the  use  of  the  water  in 
its  accustomed  flow,  by  proving  that  ho  is  the  owner  of  the  lands 
on  both  sides  of  the  creek,  and  that  Stein  [had]  diverted  the 
water  in  pipes  to  the  ciiy  of  Mobile:''  Burden  v.  Stein,  27  Id.  104 
[62  Am.  Dec.  758]. 

If  these  numerous  citations  settle  anything,  they  certainly 
establish,  at  least,  the  following  propositions: 

1.  That  each  riparian  proprietor  has  the  right  to  use  the 
water  which  flows  from  or  through  his  lands  for  all  ordinaiy 
purposes,  and  for  the  gratification  of  natural  wants,  even  though 
in  such  use  he  consume  the  entire  stream ;  that  this  right  extends 
to  the  use  of  the  water  ad  lavandum  et  potandum,  both  by  him- 
self and  all  living  things  in  his  legitimate  employment. 

2.  That  such  proprietor  has  also  the  right  to  the  extraordinaiy 
or  artificial  use  of  the  stream  and  the  water  composing  it,  pro- 
vided that  by  such  use  the  water  is  not  forced  back  on  the  lands 
of  the  proprietor  above,  is  not  unreasonably  and  injuriously 
precipitated  on  the  lands  of  the  proprietor  below,  and  after  its 
use  is  restored  without  material  diminution,  and  before  it  leaves 
the  lands  of  the  person  diverting,  to  its  accustomed  channel. 

3.  That  if  water  be  diverted  for  artificial  use  from  its  natural 
channel,  in  quantity  sufficient  to  afifect  injuriously  the  rights  of 
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the  proprietor  below,  and  the  water  be  not  retained  to  its  ehan« 
nel  before  it  reaoh  the  lands  of  sndh  proprietor,  he  may  reoorer 
damages  therefor  of  the  party  who  causes  the  injury. 

It  is  thns  shown  that  the  right  of  a  riparian  proprietor  to 
divert  water  from  its  channel  is  conditional;  qualified  by  a  cor- 
responding duty  to  restore  the  water  thus  direrted  to  the  stream 
from  which  it  was  taken.  The  question  is  presented  in  this  case. 
What  is  the  extent  of  this  obligation  to  restore  the  water?  Is  it 
continuing?  If  so,  how  long  does  it  continue?  IVHl  any,  and 
what,  excuse  avail  to  relieve  a  party  from  this  obligation  to 
return  the  water? 

Evidentiy,  as  to  such  portion  of  the  water  asa  parfy under  the' 
above  rules  may  use  in  the  gratification  of  ordinary  wants,  and  a 
portion  of  which,  in  the  nature  of  things,  will  peri^  in  the  using^ 
no  question  can  arise  on  the  duty  to  restore.  This  is  generally 
a  use  of  the  water  itself,  as  severed  and  contradistinguished 
from  the  stream.  This  use  is  one  of  the  incidents  of  riparian 
proprietorship,  and  does  not  trench  on  the  freehold  interests  of 
the  owners  below. 

-  The  right  to  the  stream  or  the  water  in  its  aggregate  character 
is  a  different  question.  It  consists  of  the  body  of  water  which 
at  any  and  all  times  rests  on  and  flows  over  the  lands  of  the 
claimant.  The  stream  is  a  part  of  the  freehold:  Stein  v.  Burden, 
24  Ala.  130  [60  Am.  Dec.  458];  Burden  v.  Stein,  27  Id.  104  [62 
Am.  Dec.  758].  This  freehold  character  is  not  lost,  though  the 
particular  water  which  composes  the  stream  is  continually  chang- 
ing. Every  owner  has  a  property  in  the  stream  that  flows 
tnrough  his  land;  while  he  has  no  property  in  the  water  of 
which  it  is  composed,  save  for  the-gratification  of  his  natural  or 
ordinary  wants,  as  above  shown. 

A  right  to  the  use  of  a  stream  being  a  part  of  the  freehold 
interest,  that  right  is  co-existent  with  the  right  to  the  land  over 
which  it  flows.  Diversion  of  the  water  of  a  stream  is  an  act 
continuous  in  its  character;  and  each  effluence  of  the  water  re- 
sulting from  the  unauthorized  act  of  another  is  a  wrong  done  to 
a  proprietor  below,  if  thereby  the  flow  of  the  stream  to  him  it 
materially  diminished:  Burden  v.  Stein,  supra.  It  is  a  con- 
tinuing nuisance;  and  an  action  lies  for  the  damages  toties 
quoHes:  Stein  v.  Burden,  supra,  and  authorities  cited.  The 
maxim  of  the  law  is,  Aqua  currit,  et  debet  currere,  ut  soI^kU. 
Each  successive  flow  being  a  new  wrong,  a  nuisance  continued 
imposes  a  corresponding  contemporaneous  obligation  to  return 
audi  water  to  the  ehannel  of  the  stream. 
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The  axgnment^  ihen^  that  a  parly  who  diyerts  water,  and  pro- 
vides the  means  for  its  return,  may  then  rest — ^that  he  may  then 
continae  to  abstract  large  quantities  of  water,  which  water  is 
not  in  fact  restored  to  its  accustomed  channel,  cannot  he  sup- 
ported. It  is  no  answer  that  the  water  would  have  continued 
to  flow  back  into  the  stream  had  not  a  stranger  by  his  unau- 
thorized interference  rendered  the  means  provided  powerless  to 
accomplish  the  object.  He  abstracts  the  water  at  his  peril. 
His  right  to  do  so  is  not  an  absolute,  but  a  qualified,  right.  It 
only  becomes  a  right  when  by  restoration  it  ceases  to  work  an 
injury  to  another.  The  diversion  is  prima  facie  a  nuisance; 
and  each  continuance  places  the  party  under  obligations  to 
'  abate  it.  It  is  no  defense,  in  such  case,  that  the  author  of  the 
act  was  willing  to  apply  the  corrective,  but  was  prevented.. 
This  rule,  under  the  circumstances,  is  not  a  severe  one.  It  only 
enjoins  that  the  assumed  right  to  abstract  shall  be  abandoned 
whenever  the  water  cannot  be  returned. 

The  argument  against  these  views  rests  on  the  fallacy  which 
places  the  diversion  of  water  among  the  absolute  rights  of  par- 
ties. It  is  contingent;  made  absolute  only  so  long  as  the  di- 
verted water  flows  back. 

The  charge  as  asked  should  not  have  been  given.  Both  it  and 
the  ezplanatoiy  charge  laid  down  a  rule  too  favorable  to  the 
appellant.  The  supposed  excuse  for  not  returning  the  water 
was  wholly  insufficient.  The  facts  supposed  in  the  explanatory 
charge  would  reduce  the  damages;  but  even  they  would  not 
entirely  excuse  the  wrong:  Van  Hoesen  v.  Coventry^  10  Barb. 
518. 

It  was  contended  in  argument  that  the  averments  of  the  com- 
plaint and  the  proofs  did  not  correspond;  that  the  gravamen  of 
the  complaint  is  the  act  of  Stein,  while  the  testimony  shows  the 
injury  to  be  the  result  of  the  act  of  another.  It  was  also  urged 
that  the  damages  proved  are  too  remote  from  the  act  of  Stein  to 
justify  a  recovery  against  him.  The  numerous  and  respectable 
authorities  cited  fully  establish  the  legal  principles  contended 
for,  if  the  facts  of  iiiis  case  brought  it  within  the  influence  of 
those  decisions.  But  they  do  not.  The  liability  in  this  case 
rests  on  the  naked  fact  that  Stein,  after  diverting  the  water, 
did  not  return  it;  not  on  the  reasons  why  he  did  not.  His 
excuse  for  nut  returning,  as  we  think  we  have  shown,  is  wholly 
insufficient;  and  we  not  only  know  no  rule  of  pleading  which 
requires  that  such  excuse  or  pretext  should  be  stated,  but  we 
cannot  conceive  of  any  form  or  mode  of  egression  by  whibb 
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such  immaterial  fact  oonld  be  presented  in  the  complaint  ivitli- 
ont  marring  the  prooeedings,  while  it  could  not  affect  the  result: 
Shears  y.  Wood,  7  J.  B.  Moore,  845. 

The  argument  that  the  damages  are  too  remote  is  answered 
when  it  is  shown  to  be  the  duty  of  Stein  to  restore  the  water  to 
the  stream.  Thus  Tiewed,  the  injury  to  Burden  is  the  direct 
result  of  Stein's  wrongful  act. 

There  is  no  error  in  the  record  of  which  appellant  can  com- 
plain, and  the  judgment  of  the  dij  court  is  affirmed. 

BiGB,  0.  J.,  dissented. 

Pbopkbtt  nr  Watsb  is  Usuvbvotitabt,  and  a  party  over  whoM  laad  a 
•tre«m  flowa  haa  a  rigjit  to  ita  reaaonaMa  naa  dnriDg  ita  paaaaga.  The  right 
ia  Dot  in  the  corpu$  of  the  water,  and  only  oontmnea  with  ita  poaaaariim: 
Eddp  ▼.  8imp$on,  58  Am.  Deo.  408;  DUUn^  ▼.  Murray,  63  Id.  886,  and  oaaea 
ooUeotod  in  note  380;  aee  alao  note  to  NewhaU  v.  Ire$on^  64  Id.  704,  dting  all 
prior  caaea  in  this  aeriea;  HiU  v.  Newman^  63  Id.  140. 

RiOBT  TO  Damaois  V0&  DiyxsnoN  of  Strkam:  Plwnddgh  t.  DoMmn^ 
41  Am.  Dee.  190,  and  caaea  in  note  203;  Thofer  ▼.  Broohi^  40  Id.  476; 
6ECet»  V.  Bunieii,  60  Id.  468,  note  458;  DtOifii/ v.  if«mH(>  63  Id.  385;  PaHotf 
▼.  Chitwold,  42  Id.  739;  EUiot  t.  Fitddntrg  B,  B,  Co,,  57  Id.  85. 

DiVBBSioir  OF  Watsbooubsb  bt  Bipabian  Pbofbhtob,  without  retaxn* 
ing  it  to  ita  natoral  channel  before  reaching  the  hmd  of  the  proprietor  below, 
anbjects  the  wrong-doer  to  an  action  for  damagea  by  the  lower  proprietor: 
PlwmMgh  V,  Dawson,  41  Am.  Dec.  100;  Onle^  v.  Fenner,  57  Id.  711,  nota  716. 

Thk  principal  oasb  is  dTBD  in  Poiief's  Es^r$  v.  Bwrden,  38  Ala.  654» 
to  the  point  that  the  riparian  proprietor  haa  a  right  to  the  atream  aa  it  it 
wont  to  run.  Aq^acurrU,HdAeicnrrert,tAcurrtremMal,  And  it  ii  further 
cited,  in  Hughu  ▼.  Andarmm,  68  Id.  284,  to  the  point  that  dc  ¥Un  teo  «f 
QUetmm  mom  imda$  ia  the  maxim  to  be  applied  in  anch  oaaa. 


Bubton  v.  HoiiLbt. 

[39  AT.i»ilf*,  818.] 

Spboxal  Damaob  cannot  bb  Bboovbbxd  in  AonoN  fob  Wbonofui«  Tax* 
INO  and  withholding  of  alayea,  unleaa  it  be,  in  legal  contemplation,  the 
natural  and  proximate  conaequenoe  of  the  tortioua  act  alleged  in  the 
complaint. 

BflttEWOB    HOT    TbNBINO    TO    PBOTB    NaTUBAI.    AND    PBOZIlfATB    CONSB- 

QITBNOB  of  the  tortioua  act  alleged  in  the  complaint  ia  inadmiaaible  for 
plaintiff,  in  an  action  for  the  wrongful  taking  and  withholding  of  alavea. 

Appbal  from  the  circuit  court  of  Green.    Action  brought  by 

Burton  against  HoUey  to  recover  damages  for  the  wrongful  tak* 

ing  and  withholding  six  slaves,  which  plaintiff  had  hired  from 

defendant  for  the  year  1864.    Defendant  pleaded  **  not  guiligr, 

AM.  naa  Vob.  LXV— 88 
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in  short  by  oonsent^  witti  leave  to  give  any  speoial  matter 
in  evidence/'  As  appears  from  the  bill  of  exceptions  on  the 
trial,  plaintiff  offered  to  prove  '*  that  he  owned  a  valuable  tract 
of  land,  suited  to  the  production  of  com  and  cotton,  prepared 
for  the  cultivation  of  a  crop  for  the  year  1854,  and  containing 
more  tillable  land  than  could  be  cultivated  by  his  other  hands; 
that  by  reason  of  his  being  deprived  of  the  services  of  the  slaves 
specified  in  this  suit  about  one  hundred  and  fifty  acres  of  said 
land  were  turned  out  and  not  cultivated;  and  that  the  rent  of 
said  land  for  that  year  was  worth  two  dollars  per  acre/'  The 
court  excluded  this  evidence  from  the  jury  on  defendant's  mo- 
tion. Plaintiff  excepted.  Plaintiff  further  offered  to  prove 
'*  that  he  had  provided  himself  with  sufScient  team  to  cultivate 
said  land,  and  with  sufficient  provender  to  supply  said  team; 
that  by  reason  of  the  loss  of  the  services  of  said  slaves  one  of 
the  horses  which  he  had  so  provided  remained  idle  and  cm- 
employed  during  the  year;  that  the  keep  of  said  horse  was 
worth  from  sevenfy-five  to  one  hundred  dollars  for  that  year; 
also  that  he  had  procured  provisions  and  other  articles  of  neces- 
sary supply  for  the  feed  and  support  of  said  slaves  for  the  year 
1854,  which  cost  and  were  worth  from  one  hundred  to  one  hun- 
dred and  twenty-five  dollars;  also  that  there  was  cotton  in  his 
fields  when  said  slaves  left  his  plantation  which  had  not  been 
picked  out  or  gathered,  and  which  was  worth  from  one  hundred 
and  twenty-five  to  one  hundred  and  thirty  dollars;  and  that 
after  said  slaves  left  his  plantation  he  rented  out  a  part  of  said 
fields."  This  evidence,  also,  on  defendant's  motion,  was  ex- 
cluded by  the  court.  Plaintiff  excepted,  and  the  rulings  of  the 
court  on  the  evidence  are  now  assigned  as  error. 

J.  D.  Webb  and  S.  T.  Sale,  for  the  appellant. 

WUliam  P.  Webb,  contra. 

By  Court,  Bicb,  0.  J.  In  an  action  for  the  wrongful  taking 
and  withholding  of  the  plaintiff's  slaves,  he  cannot  recover 
special  damage  which  is  not,  in  legal  contemplation,  the  natural 
and  proximate  consequence  of  the  tortious  act  alleged  in  his 
complaint.  The  special  damage  which  the  evidence  offered  by 
the  plaintiff  in  this  case,  and  excluded  by  the  court,  tended  to 
prove,  was  not  the  natural  and  proximate  consequence  of  the 
tortious  act  alleged  in  his  complaint.  There  was,  therefore,  no 
error  in  excluding  that  evidence:  8im8  v.  Olaxener,  14  Ala.  695 
[48  Am.  Dec.  120];  DonneU  v.  Jones,  13  Id.  490;  WaUoer  v. 
WaUcer,  26  Id.  271;  Ivey  v.  MoQaeen,  17  Id.  408. 
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No  question  is  raised  by  the  evidence  or  by  the  argoment  of 
appellant's  oonnsel  as  to  fche  right  of  a  plaintiff  in  saoh  a  case 
as  this  to  recover  vindictive  damages;  and  therefore  we  decide 
nothing  in  this  case  as  to  that  question:  See/Simav.  QUuenersnd 
Ivey  V.  MoQueen,  eupra. 

Judgment  affirmed. 

Ik  0a8B8  of  Tobt,  SpioiaIi  Dakaqbb  taed  tat  mnat  be  the  legal  and 
neoeasary  conseqnenoe  of  the  alleged  wrongful  act,  and  most  he  partioalarly 
atated:  Butler  v.  Kent,  10  Am.  Dec  219,  and  note  223;  Grain  y.  Petrie,  41 
Id.  765,  and  note  767;  see  alao  Lcdng  y.  Colder,  49  Id.  533,  note  538. 

Ths  FRnf dPAL  CA8B  18  oiTBD  to  the  pointa  hereafter  named  in  Po^oek  S 
Co,  ▼.  OanU,  69  Ala.  377:  that  among  the  general  roles  for  the  recovery  of 
damage!,  one  is  that  they  must  he  the  nataral  and  proximate  oonaeqnenoe  of 
the  wrong  done;  another  is  that  special  damages,  to  be  recovered,  must  not 
be  too  remote,  and  must  be  specially  pleaded  and  claimed  in  the  complaint; 
and  another,  that  speoolatiYe  damages  that  it  is  claimed  could  not  have  been 
realised  bat  for  the  tortions  act  charged  against  defendant  are  too  remote 
and  cannot  be  recovered;  it  is  also  cited  in  Oresham  v.  Tof^,  51  Id.  506^ 
to  the  point  first  above  menticmed. 


MiTQHELL  V.   DeNSON. 

[29  AT.ABillfi,  827.J 

FowxE  OF  ArroiNTicxiffT  n  mot  Exxoutbd  unless  some  steps  aie  taken,  cr 
some  acts  done,  with  this  sole  and  definite  intention,  which  most  be  sooh 
as  are  properly  referable  to  the  power. 

OouBTS  OF  Equity  will  Aid  Djutjcutivk  Exbcutioit  of  Powuu,  bat  not 
the  non-execution  of  them. 

Bquitt  will  not  Aid  Exioution  of  Power  of  ApponvTMXMT  held  by  one 
who  intended  to  execute  it,  but  failed  to  do  so  becanse  erroneoaaly  ad* 
▼ised  by  her  attorney  that  it  was  unnecessary  to  exerdae  it.  This  waa 
not  even  a  defective  execution  of  the  power. 

Appbal  from  the  chancery  court  of  Barbour.  Bill  filed  by 
ai^pelleesy  children  and  distributees  of  Jethro  Denson,  deceased, 
seeking  an  account  and  distribution  of  certain  slaves,  and  other 
personal  property,  which  said  Jethro  had  bequeathed  to  his 
surviying  wife,  "  to  have  and  hold  during  her  natural  life,  and 
at  her  death  to  dispose  of  at  her  will  and  pleasure;''  and  which 
defendants  claimed  bs  the  separate  property  of  Mrs.  Mitchell, 
as  the  only  child  and  heir  at  law  of  said  testator's  widow,  who 
had  died  intestate.  This  court  had  previously  held  that  the 
testator's  widow  took  but  a  life  estate  in  this  property,  with 
power  to  dispose  of  the  remainder;  and  that  she  having  died 
iiiiestate,  the  property  went  to  the  testator's  personal  representa* 
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tiye,  to  be  achmnistered  bj  him  as  in  oases  of  intestaoj:  Sea 
Demon  t.  MUohdl,  26  Ala.  360.  The  cause  haying  been  re- 
manded, defendants  filed  an  amended  answer,  alleging  that 
Mrs.  Denson,  the  tenant  for  life,  was  advised  by  her  attorney 
that  under  the  provisions  of  said  will  the  property  Tested  in  her 
absolutely  in  fee-simple,  and  upon  her  death  would  desoend  to 
her  legal  heirs;  that  relying  on  this  adTice^  she  failed  to  execute 
the  power,  leaving  the  property  to  desoend,  as  she  supposed  it 
would,  to  her  only  child,  Mrs.  Mitchell;  that  she  would  have 
exercised  the  power  but  for  this  misinformation;  that  she  ex- 
pressed an  intention  during  her  life  that  Mrs.  Mitchell  should 
have  the  property;  that  the  property  was  mostly  acquired  by 
testator  through  his  said  wife,  the  tenant  for  life;  and  that  the 
will  was  written  under  testator's  instructions,  who  belieyed 
its  effect  to  be  an  absolute  investiture  of  title  in  his  wife.  The 
cause  was  submitted  on  the  pleadings,  and  a  decree  rendered  in 
favor  of  complainants.    This  decree  was  assigned  for  enor. 

John  A.  Elmore,  for  the  appellants. 

James  E.  Befser,  contra. 

By  Coiuii,  Walkbb,  J.  The  only  question  arising  on  the 
record,  not  settled  by  the  former  decision,  is  whether  the  facta 
stated  in  the  amended  answer  amount  to  an  execution  of  the 
power  of  appointment,  conferred  on  Mrs.  Denson  by  the  eighth 
clause  of  her  husband's  will.  Tlie  power  of  appointment  thus 
conferred  could  not  be  exercised  without  an  unequivocal  desig- 
nation of  the  person  who  was  to  take  the  property  after  the  ter- 
mination of  the  life  estate.  Courts  of  equity  aid  the  defective 
execution  of  powers,  but  not  the  non-execution  of  them.  Sug- 
den  on  Powers,  p.  392,  has  the  following  language:  '^  It  is  an 
immutable  rule  that  a  non-execution  shall  never  be  aided."  It 
is  not  sufficient  that  it  was  contemplated  or  intended  to  exer- 
cise the  power,  and  that  the  party  was  prevented;  as,  for  instance, 
by  death.  The  same  idea  is  expressed  in  1  Stoiy's  Eq.  Jur.  194, 
sec.  171,  as  follows:  *'  It  is  not  sufficient  that  there  shotdd  be  a 
mere  floating  and  indefinite  intention  to  execute  the  power, 
without  some  steps  to  give  it  legal  effect.  Some  steps  must  be 
taken,  or  some  acts  done,  with  this  sole  and  definite  intention, 
and  be  such  as  are  properly  refen^ble  to  the  power:  Sugden  on 
Powers,  392, 379;  Fonbl.  Eq.  322,  note  h;  Coventry  v.  Coventry, 
2  P.  Wms.  222-233. 

In  the  case  cited  from  19  Yesey  by  the  counsel  for  the  appel- 
lant, there  was  an  unequivocal  act  in  writing,  in  the  shape  of  a 
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faQl  in  fihanoeiy,  nflnerHng  a  daim  to  the  benefit  of  the  appoint- 
menty  and  showing  that  the  appointor  regarded  the  appointment 
as  made  in  his  own  fayor:  Irwin  v.  Farrer^  19  Ves.  86.  There 
is  this  difference  between  that  case  and  this:  here  there  is  no  act 
done  with  the  intention  of  making  the  appointment  to  Mrs. 
ICtchelL  She  who  held  the  appointing  power  did  nothing 
more  than  to  express  an  intention,  which  she  might  at  any  time 
retract,  to  give  the  property  to  her  daughter,  and  consulted  a 
lawyer  as  to  whether  it  was  necessary  to  make  a  will  in  order  to 
dispose  of  the  property.  There  is  no  act  done  with  the  inten- 
tion to  execute,  and  ''  properly  referable''  to  the  power. 

According  to  the  auttiorities  cited,  it  is  clear  that  the  facts  set 
forth  in  the  amended  answer  do  not  amount  either  to  an  execu- 
tion of  the  power  or  an  attempt  to  execute  it,  which,  though 
defective,  will  be  aided. 

The  decree  of  the  court  below  is  affirmed  at  the  costs  of  the 
appellants. 

BiOB,  0.  J.,  did  not  sit.       

What  Acts  must  bb  Dons  nr  Order  to  Bxrootb  Power  or  Afpoiht- 
MBirr:  See  fftuien  v.  Kean,  7  Am.  Dec  718;  and  that  a  court  will  not  inter- 
fere  if  the  power  hat  not  been  exeoated  and  no  act  done  indicating  an  intent 
to  ezeonte  it:  Johnmm  ▼.  Chuhing,  41  Id.  694,  and  ezhanative  note  on  powera 
of  appointment  704  et  leq. 


Skifpeb  v.  Foster. 

(39  At.*ham4,  880.1 
tens  BXDUOBD  TO  JUDOMBKTS   MAT  BB   AtTAOHBD   whflTO   the  JudgOMal 

and  attachment  are  in  the  same  ooort;  but  such  a  case  mnst  be  distin* 
gmahed  from  one  where  the  garnishment  and  attachment  are  in  different 
courts  of  the  same  state. 
Oarsosheb's  PATMEirT  OF  MoMBT  UNDER  EXECUTION,  after  senrice  of  the 
garnishment,  is  no  defense  for  him.  The  debtor's  remedy  is  to  ask  for  a 
stay  of  ezeontion. 

Appbal  from  the  circuit  court  of  Henry.  Foster  recoTered  a 
judgment  in  said  court  against  Lemuel  Searcy,  and  garnished 
Skipper  as  the  debtor  of  said  Searcy.  Skipper,  the  garnishee,  an- 
swered, admitting  that  at  the  time  the  garnishment  was  served 
on  him  he  was  indebted  to  the  defendant  in  attachment,  Searcy, 
on  a  judgment  previously  rendered  against  him  in  the  same 
court,  and  stating  that  since  the  service  of  the  garnishment  he 
had  paid  said  judgment  under  execution.  Judgment  was  ien« 
dered  against  the  garnishee,  and  he  assigned  it  as  error. 
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James  L.Pugk,  for  the  appellant. 

By  Court,  Stomx,  J.  In  the  cases  of  Chandler  t.  IhuUcner,  5 
Ala.  567,  and  Eine  v.  OarreU,  10  Id.  298,  debts  due  by  jndg- 
ment  were  condemned  by  proceedings  in  garnishment.  The 
question  of  the  liability  of  judgment' debts  to  process  of  attach^ 
ment  was  not  made  in  either  of  those  cases.  In  an  earlier  case, 
Zurcher  y.  Magee,  2  Id.  253,  the  question  was  presented  and 
considered,  but  the  case  went  off  on  another  point.  These  cita- 
tions, though  not  conclusive,  are  persuasive  to  show  that  debts 
may  be  attached  even  after  they  are  reduced  to  judgment:  Qray^ 
9on  V.  VeecJie,  12  Mart.  688  [13  Am.  Dec.  384]. 

The  code,  sec.  2516,  declares  that  attachments  may  be  levied 
**  by  summoning  any  person  indebted  to  *  *  *  the  defendant." 
Section  2517  is  in  these  words:  ''  Such  person  is  called  the  gar- 
nishee,  and  must  be  cited  by  the  officer  to  appear  at  the  return 
time  of  the  writ,  and  answer  upon  oath  whether  he  was  indebted 
to  the  defendant  at  the  time  of  the  levy  of  the  attachment,"  etc. 
These  sections  give  the  right  to  levy  an  attachment  on  debts, 
without  excepting  from  their  operation  any  class  of  debts. 
Debts  certainly  do  not  cease  to  be  debts  by  being  reduced  to 
judgment.  They  are  still  liable  to  attachment  under  our  stat* 
ute.  Other  sections  of  part  3,  title  2,  chapter  1,  article  2,  of 
the  code,  clearly  indicate  an  intention  to  constitute  an  attach- 
ment and  garnishment  a  very  comprehensive  remedy.  The  sole 
object  of  section  2524  was  to  point  out  a  cheap  and  simple  mode 
by  which  a  garnishee  coming  within  its  provisions  may  guard 
his  interest  while  the  attachment  suit  is  pending. 

Many  decisions  may  be  found  which  assert  the  broad  doctrine 
that  a  debt  either  in  suit  or  judgment  cannot  be  attached :  Walr 
lace  V.  McCmneU,  13  Pet.  136, 151;  Bea«tmi  v.  Farmet^  Bank 
of  Delaware,  12  Id.  102;  Bumfiam  v.  Folsom,  5  N.  H.  566;  Boss 
V.  Clarke,  1  Dall.  354;  Alston  v.  Clay,  2  Hayw.  171;  Dawson 
V.  Holcomb,  1  Ohio,  275  [13  Am.  Dec.  618];  Emhrce  v.  Hanna, 
5  Johns.  101.  The  principle  on  which  these  decisions  are  based 
seems  to  be  that  the  suit  or  judgment  places  the  debt  in  the 
custody  of  the  law;  and  to  allow  the  same  debt  to  be  drawn  into 
another  forum  would  probably  lead  to  a  conflict  of  jurisdiction. 
The  reason  of  such  rule  does  not  exist  in  this  case,  for  here  the 
judgment  and  attachment  are  in  the  same  court.  If  they  were 
in  different  courts  of  our  own  state,  we  are  not  prepared  to  say 
that  the  garnishment  would  fail  on  that  account.  This  question 
we  do  not  now  decide. 
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A  judgment  debtor,  who  may  he  eerved  ivith  ganiishment,  is 
certainly  liable  to  be  harassed  by  execution.  This  considera- 
tion does  not  anthorize  tis  to  disregard  the  plain  letter  of  the 
statute.  Bat  such  debtor  is  not  without  remedy.  All  courts 
possess  the  inherent  power  to  prevent  abuse  of  their  process: 
Mobile  CoUon  Press  Co,  v.  Moore,  9  Port.  679.  On  proper 
petition  and  showing  to  the  court,  or  to  the  judge  of  the  court 
in  which  the  judgment  was  rendered,  the  execution  would  be 
stayed,  on  such  security  as  the  safety  of  the  creditor  might  re- 
quire. 

There  is  no  error  in  the  record^  and  the  judgment  of  the  dr* 
cuit  court  is  a£Srmed. 

Debt  oir  Which  Svrr  has  besit  Ivstztutbd  mat  bs  Attached  in  a 
proceeding  prosecuted  in  the  sune  court:  HtU  y.  Lacey^  36  Am.  Deo.  440; 
but  a  judgment  debt  in  a  court  of  record  is  not  subject  to  garnishment  in  a 
suit  in  a  justice's  court:  Clo^eUtr  v.  Cox,  60  Id.  158;  and  that  a  judgment 
debtor  cannot  be  garnished:  TrowMdge  v.  Means,  30  Id.  368,  note  372; 
Norton  y.  Winter,  62  Id.  207,  and  note  200;  Shinn  v.  Ztmmemum,  55  Id.  260, 
and  note  264,  where  the  prior  cases  in  this  series,  pro  and  eon,  are  colleciad 
and  discussed  at  some  length,  together  with  others  relating  tb  this  subject. 

Payment  bt  Gabnishes  of  Judgment  rendered  against  him  as  such  will 
protect  him  against  a  suit  upon  the  original  claim:  Smooi  y.  Eelava,  58  Am. 
Dec.  310,  and  cases  and  notes  thereto  collected  in  note  312;  as  to  rights  of, 
and  defenses  which  a  garnishee  may  make:  Seeeiow  v.  Stevens,  46  Id.  330, 
and  copious  note  341  et  seq.;  Walters  v.  Washington  Ins.  Co.  63  Id.  451,  and 
note  457. 

It  ta  Settled  Rule  in  At«abama  that  a  debt  due  by  judgment  may  be 
subjected  by  garnishment  issuing  from  the  court  in  which  ^e  judgment  was 
rendered:  Calhoun  v.  Whittle,  56  Ala.  141,  citing  the  principal  case,  which  is 
again  dted  in  Montgomery  Gcu-Ught  Co.  v.  Merrick  ds  Sons,  61  Id.  537»  tp  the 
point  that  if  defendant  has  obtained  judgment,  and  garnishment  subsequently 
issues,  execution  on  the  judgment  will  be  stayed  on  the  garnishee's  giving 
sufficient  security  to  protect  the  defendant  from  lo«  if  judgment  is  not  ob- 
tained on  the  garnishment. 


Bbtan  v.  Wbebib. 

[28  Alabama,  433.] 

TteUBns's  Tixui  does  not  Cease  at  Death  of  TVfAi«TEP  Woman,  whert 
daYes  are  oonYeyed  to  him  by  deed,  his  heirs,  executors,  and  adminis- 
trators, in  trust  for  her  sole  and  separate  use  during  her  life,  and  after 
her  death  for  the  use,  benefit,  and  behoof  of  her  children  by  her  present 
husband,  and  their  heirs  forcYer. 

Statute  of  Lootations  Commences  to  Bun  against  Trustee  from 
Prorate  of  Will  akd  Pgosessiok  nnder  it,  where  separate  property 
ci  wife  is  allowed  by  her  trustee  to  remain  in  her  husband's  possession* 
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wha^  at  hit  death,  dispotet  of  it  by  wiU,  uid  whara  the  tnistae  is  oog- 
niayit  of  facts  Baffidantly  chai^giog  him  with  implied  notice  of  the  gen- 
«ral  proWsiona  of  the  will  before  it  ia  admitted  to  probate.  The  statnte 
here  rona  agunat  the  tmatee,  and  in  fayor  of  the  adverse  possession  of 
the  hnaband'a  exeoator. 

Bxboutob's  P08SX8810N  OF  PaoraBTr,  Othe&  thah  That  op  ma  Tn- 
TATOBy  prior  to  probate  of  iKlU  and  hia  anbseqaent  posassaion  of  the 
aame»  conatitate  him  an  adverae  holder  from  and  after  probate  of  the 
wilL 

Trustxb's  AcRnov  of  Dbthiitb  is  Babbsd  nr  Six  Tsabs. 

Tbustxe's  Delat,  vktil  Babbbd  bt  Statuts,  will  auo  Bab  Obbtox  Qub 
Tbubt. 

Statutx  Which  Babs  Bbootbbt  of  Fbmalb  Slatb  Hbld  nr  Advbbsb 
PossBssioir  ALBo  Babs  Reoovbbt  of  hbb  CmTiPTtinf  bom  after  the 
commencement  ol  the  adverae  posaeaaion. 

Appeal  from  ihe^  chancery  court  of  Dallas.  Simmons  Harrison, 
in  December,  1831,  executed  a  deed  of  gift  in  Jones  coonfy. 
North  Carolina,  conveying  certain  slaves  to  William  H.  Qreen, 
his  heirs,  executors,  and  administrators,  in  trust  for  the  sole  and 
sei>arate  use,  benefit,  and  behoof  of  Mrs.  Mary  B.  Bush,  the 
daughter  of  £aid  Harrison  and  wife  of  Nathan  B.  Bush,  during 
her  life;  and  after  her  death  for  the  use,  benefit,  and  behoof  of 
her  children  by  the  said  Nathan  B.  Bush,  and  their  heirs  forever. 
Bush  and  his  wife  removed  to  Alabama  soon  after  the  execution 
of  this  deed,  and  took  with  them  the  slaves  conveyed  by  the 
deed.  In  1837  Mrs.  Bush  died,  leaving  three  children,  Hol- 
land, Mary,  and  Penelope.  Nathan  B.  Bush  retained  possession 
of  the  slaves  until  his  death,  in  1844,  at  which  time  he  had  ac- 
quired other  slaves,  by  his  industry  and  economy,  and  by  the 
services  of  the  slaves  conveyed  by  the  deed.  Bush  bequeathed 
all  the  slaves  then  in  his  possession,  including  those  conveyed 
by  the  deed,  with  the  increase  of  the  females,  to  his  three 
daughters,  but  in  unequal  proportions,  Penelope's  bequest  be- 
ing larger  than  the  others.  His  last  will  and  testament  was 
admitted  to  probate.  Alexander  Sledge,  the  executor,  proved 
the  will,  took  possession  of  all  the  property,  proceeded  to  a 
settlement  of  the  estate,  and  delivered  the  slaves  to  the  re- 
spective legatees.  After  Bush's  death,  his  daughter  Holland 
married  Frederic  B.  Bryan;  Mary  married  Thomas  J.  McQueen; 
and  Penelope,  the  youngest,  married  Samuel  W.  Weems.  Mrs. 
Weems  died  in  August,  1850,  having  bequeathed  all  her  property 
to  her  said  husband,  who  afterwards  proved  her  will  and  took 
possession  of  all  her  slaves  and  other  property.  In  December, 
1850,  Mr.  and  Mrs.  Bryan,  with  Mary  Bush,  then  unmarried, 
filed  their  bill  against  said  Ghieen,  Weems,  and  Sledge,  ailing 
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fheir  ignonmoe  of  the  deed  from  Simmons  Hanieon  until  a 
short  time  previous  to  the  filing  of  the  bill;  and  asking  that 
Sledge,  as  execntor  of  Bosh,  might  be  made  to  aocoont  for  the 
hire  and  senrices  of  the  slayes  during  his  testator's  life^and  that 
the  slayes  might  be  divided  between  Mrs.  Bryan  and  Mrs. 
MoQneen.  Weems  answered,  demurred  for  want  of  equity,  and 
set  up  the  statute  of  limitations  in  defense.  The  statute  of 
limitations  was  held  to  be  a  bar  to  the  relief  sought.  The  bill 
was  dismissed  and  the  decree  was  assigned  for  error. 

WUUam  M.  Byrd,  for  the  appellants. 

A.  B.  Manning,  contra. 

By  Court,  Stonx,  J.  We  are  fully  satisfied  with  the  vievrs  of 
the  chancellor,  and  the  result  which  he  attains  on  all  the  points 
pecessaxy  to  a  decision  of  this  case. 

1.  However  the  rule  might  be,  if  the  trustee  in  this  case  were 
appointed  by  will.  Hill  on  Trustees,  249,  his  estate  and  interest 
did  not  terminate  with  the  life  of  Mrs.  Bush.  The  deed  of  Sim- 
mons Harrison  conveyed  the  property  to  the  trustee,  '*  his  heirs, 
executors,  and  administrators,  *  *  *  in  trust  and  for  the 
foUovnng  uses,  interest,  and  purposes,  viz.,  in  trust  and  for  the 
separate  and  exclusive  use  and  benefit  of  the  said  Mary  B.  Bush, 
during  her  natural  life,  and  in  no  wise  or  manner  to  be  subject 
or  liable  to  or  for  the  contracts  or  debts  of  the  said  husband, 
Nathan  B.  Bush;  and  after  her  death,  for  the  use,  benefit,  and 
behoof  of  the  children  of  the  said  Mary  B.  Bush,  by  her  present 
husband,  the  said  Nathan  B.  Bush,  and  their  heirs  forever.'' 
There  are  no  words  in  this  deed  indicating  an  intention  that  the 
estate  in  fee,  which  the  deed  creates  in  the  trustee,  shall  be  cut 
down  into  a  less  estate.  The  estate  of  the  trustee  continued 
after  the  death  of  both  Mrs.  and  Mr.  Bush:  Wykham  t.  Wykhafn, 
18  Yes.  395;  Colmore  v.  IkpidaU,  2  You.  &  Jer.  605;  Jones  t. 
Strong,  6  Ired.  367;  MerriU  v.  Windley,  3  Dev.  L.  399;  Martin 
V.  Foague,  4  B.  Mon.  524;  Fry  v.  Smith,  2  Dana,  38. 

Our  own  decisions  are  not  in  confiict  with  this.  In  Smith  v. 
Buddie,  15  Ala.  28,  the  deed  directed  that  at  the  death  of  the 
said  Elizabeth  H.  the  property,  both  real  and  personal,  was  to 
go  to  and  be  equally  divided  between  the  children.  Elizabeth 
H.  was  dead,  and  of  course  the  estate  of  the  trustee  was  at  an 
end. 

In  ComJby  v.  MoMUshad,  19  Ala.  747,  the  deed  directed  the 
trustee  to  **  convey  the  properfy to  such  of  the  issue  "  of  theces^ 
que  trust  as  should  be  living  at  her  death.     Mrs.  McMiohael 
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was  dead,  and  Daxgan,  0.  J.,  held  that  the  legal  title  of  the 
trostee  had  determined,  becaiue  the  deed  clearly  contemplaied 
that  reeult. 

Oouihway  t.  Bergfuma,  25  Ala.  893-406,  simplj  decides  that  a 
tender  in  that  case  to  the  cesiui  que  trust  was  sofiScient  The  trus- 
tee lived  oat  of  the  state,  and  was  a  mere  naked  trustee  without 
interest.  The  cestui  que  trust  had  himself  made  the  purchase  of 
the  property,  taking  the  title  in  the  name  of  his  sister,  while 
he,  the  beneficiary,  was  in  possession  of  the  property,  receiTing 
the  rents  and  profits.  The  court  rightly  hdld  that  the  money 
was  due  to  Berghaus,  and  that  the  tender  to  him  was  sufficient. 

2.  While  Mr.  Bush  held  the  possession  of  the  slaves  he  must 
be  regarded  as  holding  in  subordination  to  the  title  of  the 
trustee.  His  declarations  to  Mr.  Green  and  to  Mr.  Whitfield, 
shortly  before  his  death,  would  establish  this  proposition,  if  it 
needed  confirmation.  A  short  time  before  the  death  of  Mr. 
Bush  he  expressed  to  the  trustee  an  inclination  and  wish  to  make 
a  will,  and  to  make  more  ample  provision  for  Penelope,  who 
afterwards  married  Mr.  Weems,  speaking  of  her  as  his  *'poor 
afflicted  daughter."  The  testimony  of  Mr.  Oreen,  the  tmstee, 
who  was  examined  as  a  witness,  satisfies  us  that  he,  Qreen, 
knew  of  the  making  of  a  will  by  Bush,  and  its  '*  general  charac- 
ter," before  such  will  was  admitted  to  probate.  This  was,  at 
least,  enough  to  put  him  on  inquiry,  and  is  equivalent  to  notice: 
Smith  V.  Zurcher,  9  Ala.  208,  and  authorities  cited.  The  bill, 
after  stating  that  Mr.  Bush  executed  his  will  and  died  in  June, 
1844,  proceeds  as  follows:  "Whereupon,  Alexander  Sledge, 
the  executor  named  in  said  will,  caused  the  same  to  be  duly  ad- 
mitted to  probate  in  the  orphans'  court  of  said  county,  obtained 
letters  testamentary  upon  said  estate  from  the  same  court,  under- 
took the  execution  of  said  will,  and  possessed  bimself  as  such 
executor  as  aforesaid  of  all  the  slaves  and  other  personal  prop- 
erty mentioned  therein."  The  will  mentions  all  the  slaves  in 
controversy,  except  some  children,  bom  since  the  probate,  of 
females  bequeathed  by  the  will,  a  part  of  which  children  are  with 
their  mothers  in  the  possession  of  each  legatee.  The  answer 
admits  these  averments,  but  states  that  the  executor  possessed 
himself  of  the  property  before  the  will  was  probated.  The  sev- 
eral facts  constituted  the  executor  an  adverse  holder  from  and 
after  the  probate  of  the  will,  and  possession  of  the  property 
under  it  by  him.  From  that  time  the  statute  commenced  ran- 
ning  against  Green,  the  trustee:  Ilndley  v.  Patterson,  2  B.  Men 
76;  Den  ex  dem,  Mjurray  v.  Shanklin,  4  Dev.  &  B.  L.  289. 
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3.  Between  the  time  of  the  probate  of  the  will  of  Mr.  Biuh 
and  the  oommenoement  of  this  suit  more  than  six  years  elapsed. 
The  trostee  was  then  barred  of  his  action  of  detinua  The  role 
is  certainly  well  settled,  that  if  a  trustee  delay  the  amMraon  of 
his  rights  until  the  statute  perfects  a  bar  against  him,  the  cestui 
que  trust  will  also  be  barred:  Colbum  v.  Broughion,  9  Ala.  351- 
363;  ffavenden  v.  Lard  Armealey,  2  Sch.  Sc  Lef.  628,  629;  Angell 
on  Limitations,  514,  sec.  6;  Bond  v.  Hopbine ,  1  Sch.  &  Lef.  429; 
Freeman  v.  Perry,  2  Dev.  Eq.  243;  Couch  v.  Covjch,  9  B.  Mon. 
160;  FaUs  v.  Ibrrence,  4  Hawks,  412. 

4.  It  will  be  seen  that  we  have  assimilated  the  complainants* 
right  to  relief  in  this  case  to  the  trustee's  right  to  maintain  det- 
inue. If,  at  the  time  the  bill  in  this  case  was  filed,  Green,  the 
trustee,  had  instituted  his  action  of  detinue  or  trover  for  the 
slaves,  against  Sledge,  the  executor,  the  six  years'  statute,  if 
pleaded,  would  have  barred  either  action,  not  only  as  to  the 
slaves  bequeathed  by  the  will,  but  also  as  to  the  offspring  of  the 
females  born  after  the  adverse  holding:  Morris  v.  Ferregay,  7 
Gratt.  373;  White  v.  Martin,  1  Port.  215.  When  defendant's 
right  to  property  is  established  by  a  successful  interposition  of 
the  plea  of  the  statute  of  limitations,  it  relates  back  to  the  time 
of  the  first  taking,  and  carries  with  it  all  the  intermediate  prof- 
its, and  the  increase  of  the  females  while  in  the  adverse  posses- 
sion of  such  defendant,  unless,  as  to  such  increase,  some  act  be 
done  before  the  bar  against  recovery  of  the  mother  is  per- 
fected, which  prevents  the  operation  of  this  rule.  Partas  sequi^ 
htir  ventrem.  To  hold  otherwise  would  lead  to,  strange  results 
in  the  case  of  female  slaves.  An  adverse  holding  of  six  years 
would  vest  the  title  in  the  holder.  During  the  time  she  was 
adversely  held  she  may,  at  intervals,  have  given  birth  to  chil- 
dren; she  and  the  children  all  the  time  remaining  together,  out 
of  the  possession  of  the  claimant.  She  may  have  given  birth  to 
an  infant  within  a  very  short  time  before  the  completion  of  the 
six  years.  According  to  the  argument,  all  claim  to  .the  mother 
woidd  be  forfeited,  while  to  bar  the  right  to  recover  her  child 
would  require  another  period  of  near  six  years. 

Another  illustration  may  serve  to  present  this  argument  in  a 
stronger  light.  Suppose  the  property  adversely  held  consist  of 
domestic  animals,  who  multiply  at  an  early  age  and  rapidly. 
Before  the  six  years  expire  the  females,  in  all  probability,  will 
have  increased  abundantly;  and  perhaps  at  no  point  of  coming 
time  will  there  be  a  female  that  has  reached  the  age  of  six  years 
without  yielding  her  increase.    If  the  offspring  do  not  follow  the 
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moiheraB  an  incident,  but  each  sncceaalfe  scion  must  itself 
be  adyersely  held  for  the  term  of  six  years  before  the  statute 
mnSy  unless,  before  its  birth,  the  parent  stock  had  existed  and 
been  adversely  held  for  a  like  period,  the  entire  interest  of  the 
former  owner  would  not  probably  be  extinguished  in  any  con-^ 
ceivable  number  of  years.  This  point  was  not  raised  in  azgu- 
ment,  but  we  hare  felt  it  our  duty  to  notice  it,  as  the  court  is 
not  unanimous. 

The  claim  for  hire  and  for  profits  of  the  labor  of  the  daves 
while  in  the  possession  of  Mr.  Bush  is  barred  both  by  lapse  of 
time  and  by  the  statute  of  non-claim. 

Under  these  principles  the  right  of  complainants  is  barred. 
Whether  Mr.  Bush  or  those  claiming  under  him  can  set  up 
fraud  in  the  original  deed  to  Mr.  Harrison,  and  from  him  to 
Mr.  Green  in  trust,  we  need  not  inquire:  See  WaUon  t.  Bonham^ 
24  Ala.  513;  Twyne^B  Case,  8  Bep.  88;  Boberts  on  OonyeyftQces, 
10, 11. 

The  decree  of  the  chancellor  is  affirmed. 

BiGB,  C.  J.»  diBsented  from  the  opinion  delivered  by  his  associates  respect- 
ing the  application  of  the  statute  of  limitations  to  the  children  of  female 
slaves.  The  statute  of  limitations,  he  said,  has  no  effect  whatever  upon  the 
title  of  the  true  owner  to  the  mother  until  she  has  been  in  the  adverse  pos-  • 
session  of  another  for  the  full  period  of  six  years.  '*  So  far  as  that  statute  is 
concerned,  her  children,  as  soon  as  they  are  bom,  are,  in  legal  contemplation, 
as  separate  and  distinct  from  her  as  if  in  fact  they  were  not  in  any  wise  related 
to  her.  Each  child,  as  soon  as  bom,  is  a  personal  chattel,  separate  and 
distinct  from  its  mother,  and  from  every  other  child.  The  detention  of  each 
child  bom  before  the  mother  has  been  adversely  held  for  six  yeaxa  is  a  new, 
separate,  and  distinct  cause  of  action,  which  the  troe  owner  may  enforce  in  a 
separate  and  distinct  suit; "  citing  WiUick  v.  Trann^  27  Ala.  502.  He  claimed 
that  one  separate  and  distinct  cause  of  action  is  not  barred  merely  becaose 
another,  which  accrued  at  a  different  time,  is  barred;  and  that  the  statute  does 
not  give  to  the  adverse  possessor  title  to  a  slave  which  has  neither  been  held 
adversely  for  six  years  nor  been  bom  of  a  mother  who  had  been  held  ad- 
versely for  six  years  before  its  birth.  '*  If  a  child,'*  said  he,  *<  is  bom  before 
its  mother  has  been  held  adversely  for  six  years,  it  is  legally  impossible  that 
the  trae  owner  can  be  barred,  as  to  the  child,  by  the  mere  operation  of  the 
statute  of  limitations  of  six  years,  before  the  child  is  six  years  old."  The 
learned  justice  thought  that  his  brethren  had  made  a  misapplication  of  the 
doctrine  of  relation,  and  overlooked  the  "undeniable  proposition"  that  the 
detention  of  each  child  bom  before  the  mother  has  been  held  adversely  for 
six  years  is  in  itself  a  cause  of  action,  new,  distinct,  and  different  from  that 
which  arose  from  the  detention  of  the  mother.  To  the  last  point  Ivqf  v. 
(hoenn,  28  Ala.  641,  was  cited.  His  honor  admitted  that  in  cases  where  the 
trae  owner  of  property  might  elect  a  particular  form  of  action,  and  thereby 
waive  other  redress  to  which  he  might  be  entitled,  that  the  judgment  title 
would  rel\te  back  to  the  time  of  conversion,  and  instanced  trovmr.  In  such 
case,  said  he,  the  children  bom  of  the  slave  for  which  trover  has  bees 
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broaght,  after  tho  oonvenioD,  and  pandiog  the  suit  for  the  oooversiooy  become 
the  property  of  the  defendant  in  the  snit  as  soon  as  the  owner  of  their  mother 
aooepts  aatiifaotion  of  the  Judgment.  But  thoae  doctrines,  he  maintained, 
did  not  apply  in  this  case,  as  the  complainants  had  not  brought  any  former 
suit,  nor  done  any  act  that  could  be  construed  into  an  election  or  a  waiver,  or 
which  could  enable  the  defendant  to  invoke  the  doctrine  of  relation.  '*They 
have  been  merely  passive;  and  if  they  have  lost  their  right  to  any  of  the 
slaves  in  controversy,  it  is  by  mere  force  of  that  part  of  the  statute  of  limita- 
tions which  requires  the  owner  of  personal  chattels  adversely  held  to  sue  for 
them  within  six  years  after  the  commencement  of  the  adverse  possession." 

Legal  Tttlx  to  Beal  Estate  aitd  PEBsoNALrr  Bemaihs  nr  Trustee, 
where  it  has  been  vested  in  him  to  be  held  for  one  person  until  marriage, 
afterwards  for  the  joint  use  of  husband  and  wife  and  of  the  survivor,  with 
ocmtingent  remainder  over:  Bice  v.  Burnett,  42  Am.. Deo.  336. 

Statute  of  LnnTATiONS,  Bab  or,  ik  Cases  of  Trust:  See  Bdwaurd§  v. 
Umvenity^  30  Am.  Dec  170;  Tnmm  y.  Mebane,  60  Id.  205,  and  note  212. 

Statute  of  Limitatk>ms  Eunkuvo  aoaiust  Trustee  Buns  against  Cestui 
Que  Trust,  and  the  neglect  of  the  trustee  to  sue  until  he  is  barred  will  bar 
the  cestui  que  trust,  even  though  an  infant:  Williams  v.  OUey,  47  Am.  Dec. 
632;  Ferguson  v.  Kennedy,  14  Id.  761;  see  also,  directly  in  point,  notes  to 
Herron  r.  Marshall,  42  Id.  447,  and  CMns  v.  Lqffius,  34  Id.  724,  725»  dis- 
cussing this  question  at  length  and  citing  the  principal  case. 

The  PRiiroiPAL  case  is  cited  in  Andrews  v.  Huchabe^s  Adm*r,  30  Ala. 
152,  to  the  point  that  the  husband  is  by  law  the  trustee  of  the  wife's  separate 
estate,  and  that  upon  his  death  the  trust  is  executed  and  the  wife  takes  the 
legal  as  well  as  the  equitable  title  to  the  property. 

Mere  Possessiok  of  Avothxr^s  Land  is  not  prinui/ade  adverse  to  the 
true  owner:  Brown  v.  Coekerell,  33  Ala.  45,  citing  the  principal  case;  and  it  is 
again  cited  in  Fleming  v.  OUmer,  35  Id.  66,  to  the  point  that  nineteen  years' 
possession  of  slaves  by  trustees,  unless  explained,  will  bar  an  action  for  their 
recovery. 

Legal  Title  of  Truster  in  slaves  held  in  trust  for  daughter  of  testator 
does  not  cease  at  her  death,  consequently  her  children  take  an  equitable  and 
not  a  legal  interest:  Williams  y.  McCanieo,  36  Ala.  36,  citing  the  principal 
case;  which  is  again  cited  in  Molten  v.  H^MUrson,.62  Id.  431,  to  the  point 
that  if  a  trustee  delay  the  assertion  of  his  rights  until  the  statute  creates  a 
bar  agiUnst  him,  his  eeKtci  fue  ImK  will  also  be  barred. 


FbALIOK  V.  P&ESLET. 

[29  AX.ABAMA,  487.] 

FiXTT  HAS  Bight  to  Cross-examine  Adverse  Witkesb,  who  has  bees 
examined  in  chief,  fully  as  to  his  knowledge  touching  any  and  all  facts 
material  to  the  case. 

Begulablt,  Cross-examination  should  Immediately  Follow  Dirroi 
BzAMiNATiQN,  bot  ths  fomier  may  be  postponed  by  the^eonrt;  not,  how- 
ever, to  injury  of  one  having  the  right  to  cross-examine. 

Cross-examination  of  Plaintiff's  Witness  cannot  re  Postponed  rt 
Court,  against  defendant's  wishes,  until  after  plaintiff  has  made  out  a 
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prima  fade  OMe,  and  cloaed,  wiihoat  tranohing  npoa  tho  right  of  oroM* 
examinfttioii. 

DsoLABATioire  OF  Pabtt  hatino  PossBSsioir  OF  Slavs,  nr  DisPABAOKianiT 
OF  HIS  Own  Titlb,  abb  ADUiasiBLB  EviDKsroB  against  a  tabsequeiit  par* 
chaaer  or  claimant  under  him. 

Pabol  Admissions  abe  Compbtknt  Evidbkob  o^tlt  of  Thosb  Facts  which 
it  is  permissible  to  prove  by  paroL 

Contents  of  Lost  Dbbd  mat  bb  Pbotbd  bt  Pabol  Admissions,  when  a 
proper  predicate  for  the  introduction  of  secondary  evidenoe  has  been  laid, 
and  the  admissions  are  competent  evidence  of  any  fact  provable  by  paroL 

Sufficient  Pbedioatb  is  Laid  to  Intboducb  Sboondabt  Evidbnob  of 
Contents  of  Lost  and  Ancient  Deed,  where  its  existence  and  exeon* 
tion  are  proved  by  parol,  that  it  is  within  the  power  of  the  adverse  par^ 
to  produce  it,  and  that  he  has  failed  to  do  so  after  notice. 

Mrascbe  of  Damages  in  Detinub  fob  Slate  is  Annual  Hibb;  but  in- 
terest cannot  be  allowed  on  the  hire. 

Deed  of  Gift,  Executed  in  Anotheb  Statb,  is  not  Bbquibbd,  bt  Stat- 
utes OF  Alabama,  to  be  Recorded  in  That  State,  though  the  deed 
might  create  an  estate  for  life,  with  remainder  over. 

Appeal  from  the  circuit  court  of  Antauga.  Detinue  for  slave 
named  Mack.  The  action  was  brought  by  Mary  Averhart 
against  John  D.  Fralick.  Plaintiff  having  intermarried  with 
John  Presley  pending  the  suit,  her  husband  was  made  a  pariy 
plaintiff  with  her.  D^endant  pleaded:  1.  General  issue;  2.  Stat- 
ute of  limitations  of  six  years;  3.  No  title  to  slave  in  plaintiff; 
4.  That  the  slave  belonged  to  Thomas  and  Evans  Averhart. 
Plaintiffs,  before  introducing  any  written  testimony,  offered  one 
Hutchinson  as  their  first  witness,  to  prove  defendant's  hand- 
writing to  a  paper  submitted  to  him.  The  only  question  asked 
him  by  plaintiffs'  counsel  was  about  this  matter,  and  it  was  the 
only  fact  proved  by  him.  Defendant  proposed  to  prove  by  this 
witness,  when  he  was  cross-examined  as  to  the  handwriting, 
that  the  title  of  the  slave  sued  for  was  in  defendant.  Plaintiffii 
objected  to  d^endant's  going  into  a  general  cross-examination 
at  that  time.  The  objection  was  sustained,  and  defendant  ex- 
cepted, not  afterwards  offering  to  examine  the  witness.  Mrs. 
Presley  claimed  under  a  deed  of  gift  which  was  not  produced, 
and  the  only  proof  of  its  execution  or  contents  consisted  of  ad- 
missions of  Adam  Fralick  while  he  had  possession  of  the  slave; 
and  notice  was  served  on  defendant,  who  was  one  of  the  execu- 
tors of  said  Adam  Fralick,  to  produce  the  deed.  Plaintiffs 
offered  two  depositions.  Thomas  H.  Stack,  in  his,  testified: 
"Adam  Fralick  told  me  that  John  Averhart  had  made  a  deed 
of  gift  of  the  slave  Mack  to  Mary  Averhart,  now  the  wife  of 
John  Presley,  and  that  he  had  the  instrument  of  writing  in  his 
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possession."  Mariha  M.  Spear,  in  her  deposition,  testified:  **  I 
have  heard  Adam  Fralick  say  that  the  slave  Mack  was  the 
right  and  property  of  Mary  Averhart,  now  Mary  Presley,  by  a 
deed  of  gift  from  her  uncle,  John  Averhart,  which  he,  Adam 
Fralick,  held  in  his  hand  at  that  time."  Defendant's  motion  to 
suppress  these  depositions  was  OTerruled,  and  ho  excepted. 
Defendant's  motion  to  exclude  this  evidence  from  the  jury  was 
also  overruled,  and  he  excepted.  Thomas  Averhart,  the  father 
of  Mrs.  Presley,  had  removed  to  Alabama  in  1888,  took  Mack 
with  him,  and  settled  in  Autauga  county,  where  the  slave  re- 
mained until  suit  was  commenced;  but  there  was  no  evidence 
that  the  deed  under  which  the  plaintiff  derived  title  was  ever 
recorded  in  that  state.  In  1838  the  slave  went  into  Adam  Fra- 
lick's  possession,  under  an  apparent  purchase  from  Thomas 
Averhart,  but  there  was  testimony  tending  to  show  that  this 
sale  was  *'  a  sham."  There  was  also  testimony  tending  to  show 
that  Adam  FraUck  afterwards  conveyed  the  slave,  by  deed  of 
gift,  to  Thomas  and  Bvans  Averhart,  who  were  the  children  of 
said  Thomas  Averhart;  but  the  date  of  the  gift  did  not  appear. 
It  was  further  shown  that  Adam  Fralick,  after  1838,  repeatedly 
admitted  that  he  held  the  slave  for  said  Thomas  Averhart  dur- 
ing his  life,  and  at  his  death  for  his  daughter  Mary;  and  that  in 
1838  he  accounted  for  the  hire  to  Thomas  Averhart.  The  juiy 
was  charged  as  follows : ' '  That  if  they  believed  from  the  evidence 
that  a  deed  was  made  in  South  Carolina,  conveying  the  slave 
sued  for  to  Thomas  Averhart  during  his  life,  and  at  his  death  to 
Mary  Averhart,  the  plaintiff,  and  that  said  slave  was  afterwards 
brought  to  this  state  by  Thomas  Averhart,  before  any  sale  to 
Adam  Fralick,  that  such  a  deed  was  not  required  to  be  recorded 
in  this  state  in  order  to  be  valid  against  the  creditors  or  pur- 
chasers of  or  from  Thomas  Averhart.  Also,  that  if  they  found 
the  title  to  the  slave  to  be  in  the  plaintiff,  they  should  assess 
the  value  of  the  slave,  with  the  damages  for  his  detention;  and 
that  the  measuie  of  the  damages  was  the  annual  value  of  the 
hire  of  the  slave  from  the  time  he  went  into  the  defendant's 
possession,  with  interest  on  such  annual  hire  from  the  end  of 
each  year."  Defendant  excepted  to  each  of  these  charges.  The 
chazges  and  rulings  on  evidence  were  assigned  for  error. 

ff.  C.  Semple,  for  the  appellant. 

Elmore  and  Tancey^  and  Wails,  Jtidge,  and  Jackson,  conira, 

Bj  Ck>urt,  Walxsb,  J.    This  court  decided,  in  the  case  of  Kd' 
ley  V.  Brooks,  25  Ala.  623,  that  the  party  against  whom  a  witness 
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has  been  introdnoed  and  examined  in  ohief  has  a  right  to  ex- 
amine him  "  folly  as  to  his  knowledge  tonohing  any  and  all 
facts  material  to  tiie  case."  We  think  the  role  thns  laid  down 
is  Bostained  bj  principle  and  a  preponderance  of  anthoriiy: 
Winston  y.  Moadey,  2  Stew.  187;  Webster  v.  Lee,  6  Mass.  334; 
MerriU  t.  Berkshire,  11  Pick.  269;  Jackson  v.  VaHcki  7  Oow. 
238;  Varick  t.  Jackson,  2  Wend.  166  [19  Am.  Dec.  571];  Ihdion 
Bank  t.  Stafford,  Id.  483;  Philaddphia  di  Trenton  B.  B.  Co.  t. 
SHmpson,  14  Pet.  448;  Floyd  v.  Bovard,  6  Watts  &  S.  75. 

In  the  accustomed  order  of  proceeding,  the  cross-examination 
shoold  immediately  follow  the  direct  examination.  The  court 
may,  howeyer,  postpone  the  cross-examination;  bat  sach  post- 
ponement should  neyer  be  extended  to  the  injury  of  the  party 
having  a  right  to  cross-examine.  In  the  exercise  of  its  dis- 
cretionary control  oyer  the  progress  of  the  trial.,  the  court  can- 
not postpone  the  cross-examination  of  the  plaintiff's  witness^ 
against  the  wishes  of  the  defendant,  until  after  the  plaintiff  has 
made  out  a  prima  facie  case,  and  closed,  without  trenching  upon 
the  right  of  cross-examination.  The  cross-examination  may 
make  it  indispensable  for  the  plaintiff  to  enlarge  the  area  of  his 
testimony;  and  in  doing  so  he  may  be  compelled  to  introduce 
as  his  witnesses  those  whom  the  defendant  would  otherwise  be 
compelled  to  introduce. 

The  defendant  claimed  the  negro  sued  for  as  the  guardian  of 
two  wards,  who  derived  title  from  one  Fralick.  During  the 
possession  of  the  slave  by  FraUck,  and  before  the  title  was  de- 
rived from  him  under  which  the  defendant  claimed,  he  made 
declarations  favorable  to  the  plaintiff's  title,  and  conducing  to 
show  that  the  slave  had  been  conveyed  by  deed  of  gift  to  the 
female  plaintiff,  which  deed  of  gift  was  in  his  possession.  Fra- 
lick's  declarations,  thus  proved,  were  admissible  against  the  de- 
fendant, upon  the  ground  that  they  were  made  in  disparage- 
ment of  his  title,  by  one  through  whom  the  defendant  claimed, 
and  before  the  title  set  up  by  the  defendant  passed  from  the 
declarant:  Jennings  v.  Blocker,  25  Ala.  415;  Phill.  Ev.,  pt.  1,  p. 
274,  Cowen  &  Hill's  notes. 

So  far  as  the  declarations  above  mentioned  were  mere  state- 
ments of  the  contents  of  the  deed,  they  were  certainly  inadmis- 
sible, unless  the  proper  predicate  for  the  introduction  of  second- 
ary evidence  was  laid.  Parol  admissions  are  competent  evidence 
only  of  those  facts  which  it  is  permissible  to  prove  by  parol: 
Ware  v.  Boberson,  18  Ala.  105.  But  in  this  case  the  predicate 
was  sufficiently  laid.    The  existence  of  the  deed  was  established 
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by  the  admission  of  hitti  under  whom  {he  defendant  claimed. 
In  the  same  manner  it  was  proved  that  he  tinder  whom  the  de* 
fendant  claimed  had  possession  of  the  deed  in  his  life^time,  and 
admitted  its  execution.  It  was  farther  proved  that  he  declared 
his  inteiition  to  keep  the  negro  for  the  female  plaintiff,  until  her 
marriage,  and  that  he  died  before  her  marriage.  The  defendant 
in  this  suit  is  one  of  his  own  executors,  and  had  been  notified  to 
produce  the  deed.  It  is  most  probable  from  the  facts  that  the 
deed  was  in  the  possession  of  defendants'  testator,  who  intended 
to  retain  the  slave,  the  title  to  which  was  evidenced  bj  the  deed, 
for  the  plaintiff  until  she  married,  and  that  the  plaintiff  did  not 
marry  until  after  his  death,  that  the  deed  was  among  the  papers 
of  the  deceased,  and  passed  into  the  hands  of  his  executors. 
The  degree  of  probabiliiy  that  the  deed  went  into  the  possession 
of  the  executors  is  not  very  high;  but  it  is  not  requisite  to  attain 
a  very  high  degree  of  certainty,  when  the  deed  is  so  ancient  as 
the  one  in  question.  The  possession  of  one  of  the  executors  is 
the  possession  of  both;  and  therefore  eithw  one  of  them  has  it 
under  his  control.  It  was,  then,  in  the  power  of  the  defendant 
to  produce  the  deed;  and  upon  his  failure  to  do  so  on  due  no- 
tice, it  was  competent  to  prove  by  parol  its  contents.  The  au- 
thorities dted  below  fully  sustain  our  positions:  Whitford  v. 
rtiiin,  25  Eng.  Com.  L.  179;  S.  C,  10  Bing.  895;  BeckwUh  v. 
Bermer,  25  Eng.  Com.  L.  595;  S.  C,  6  Car.  &  P.  681;  1  GreenL 
Ev.,  sec.  598;  Fhyd  v.  Mintsey,  5  Bich.  372. 

This  court  has,  upon  sound  principles,  settled  the  law  to  be 
that  the  annual  hire  is  the  measure  of  damages  in  an  action  of 
detinue  for  slaves:  Miller  v.  Joneses  Adm'r,  26  Ala.  247;  Carrol 
V.  FtUhkiller,  3  Port.  279.  Whenever  money  is  due,  the  rule 
adopted  in  this  state  allows  interest  to  compensate  for  the  with- 
holding of  the  money.  Interest  is  the  incident  to  the  debt: 
Cheek  v.  Waldrum,  25  Ala.  152.  The  annual  hire  is  allowed  ar 
compensation  for  the  detention  of  a  slave  from  his  owner.  It  is 
the  incident  to  the  right  to  the  property.  Hire  of  slaves  in 
detinue  is  analogous  to  interest  on  the  value  of  property  in 
trover;  and  it  would  be  quite  as  reasonable  in  trover  to  idlow 
interest  on  interest  each  year  as  to  allow  interest  on  the  annual 
hire  in  an  action  of  detinue.  To  make  interest  incident  to  the 
hire  would  be  to  add  one  incident  to  another.  In  our  opinion, 
the  court  erred  in  its  direction  to  the  jury  as  to  the  allowance  of 
interest  on  the  annual  hire  of  the  slave  sued  for.  The  damages 
in  this  case  are  for  the  detention  of  the  slave  during  the  entire 
period  up  to  the  trial,  and  not  for  the  detention  during  separate 
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and  distiiiot  interrals  of  each  year  embraced  in  that  period;  and 
the  incidental  right  to  the  damages  cannot  be  dhdded  into  ae 
man  J  distinct  and  independent  daima  as  there  are  years  in  the 
period  of  detention  for  the  pnrpose  of  canying  interest 

We  know  no  statate  requiring  the  deed  of  gift  under  which 
the  appellees  claimed,  although  it  might  create  an  estate  for  life 
with  remainder  OTer,  to  be  recorded,  notwithstanding  it  was 
made  in  another  state.  The  conrt,  therefore,  did  not  err  in  the 
charge  asserting  the  proposition  that  the  appellees'  right  of  re- 
coTcry  was  not  at  all  affiBcted  by  the  omission  to  ha^e  the  deed 
recorded  in  this  state:  8w^  t.  FUihugh,  9  Port  89;  CatterUn  t. 
Hardy,  10  AlA.6n. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

BioB,  0.  J.,  having  been  of  counsel  before  his  election,  did 
not  sit  in  this  case. 

GB088-KXAMiKATioir  AB  TO  Kew  Mattib,  when  it  ii  pari  of  the  f«f  geaU^ 
li  allowable:  Bcmk  ▼.  Fordpee,  48  Am.  Deo.  661;  bat  it  ia  held  in  Mitekdl  t. 
WtkK  56  Id.  676»  and  note  669,  that  defendant  haa  no  right  to  oroaa-ezamine 
plaint! fTa  witneaa  aa  to  mattera  of  defenae  which  have  no  dependence  npon 
or  neoeaaary  conneotion  with  hia  direct  teatimony,  bnt  defendant  moat  UMke 
the  witneaa  hia  own  aa  to  anoh  teatimony. 

DacLABATiON  ov  VsKDOB  ov  PxBSONAL  Pbopxbtt,  made  while  holding 
it,  ia  evidence  againat  thoae  olaiming  under  him:  SaUenokUe  t.  JSTidb,  67 
Am.  Dea  677»  note  681;  Paige  ▼.  Cagwin,  42  Id.  68,  and  note  80,  oolleo«ing 
and  diacnaaing  prior  caaea  in  thii  aeriea,  together  with  a  large  nnmber  6t 
other  caaea;  aee  alao  Martin  t.  Harduty,  62  Id.  773,  note  776. 

FOUITDATION  HATIKO  BOOf  LaID  BY  PbOOV  OV  L088  OF  WBimEBr  InSIBV- 

MBNT,  ita  oootenta  may  be  proved  by  ezplioit  oral  teatimony:  J<mm  v.  EMik 
mm,  64  Am.  Dec  212,  and  note  217;  aee  alao  Ocmptcm  v.  Maiktm,  22  Id. 
167,  and  note  179. 

Whxbb  Lo88  or  WarrrBK  Ihstbumbbt  is  Est abushbd,  or  it  ia  in  tiia 
poaaeaaion  of  the  adverae  party  and  he  haa  been  notified  to  prodnce  it,  aao- 
ondaiy  evidence  of  ita  oontenta  may  be  admitted:  Jcmm  v.  ite5fnaow,  64  Am. 
Deci:i2. 

Thb  pbihoipal  casb  IB  oiTBD  in^fiAnT  V.  OoffU,  88  Ala.  267,  268,  to  the 
pointa  that  declarationa  of  a  party  in  diapamgement  of  title  made  while  ia 
poaaeaaion,  and  bef (mw  aale  made  by  him,  ia  admiaaible  ia  evideooe  againat  a 
defendant;  and  that  upon  proof  of  loaa  ol  the  original^  a  oopy  of  tiio  raoavl 
•f  a  deed  ia  admiaaiWe  in  evidaaoe. 
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JoBDAN  t;.  Bbadbhaw. 

[17  Awnwii,  106.] 
BmHiffli  DnD  Oomfliisq  with  BaQumwriNTB  of  Ssinnn  n  Bvumuui 

ol  noltelfl  thareiii  oontaiiiod,  withoat  the  introdnodon  ci  the  Jndgmail 

and  ezeoation  upon  whioh  it  li  f onndeiL 
Bbbboi^s  Dbbd  Szlbht  ab  to  Judomsnt  Ib  not  raoh  a  oompUaiioa  whli  thm 

■tatate  as  to  fnniiBh  evidence  of  ite  exiatenoe. 
Un»n  SxATun  of  LnirrATiOHs  of  Atikakbab,  It  m  vor  KionsABT  teat 

EuKJUTAOH  mouLD  Iflsini  within  a  year  and  a  day  in  order  that  the 

Jndgment  may  be  kept  alive,  the  lapse  of  that  period  of  time  not  laialng 

a  preaomption  of  payment. 

MUUIiTIOM  IflflUSD  B7  pTiBEg  OF  OlBUUlT  OoUBTi  UVDXB  WhIOR  PUBCBAIl 

OF  PnoFXBTT  n  Madf»  reciting  the  facta  of  the  iaraanoe  of  the  ezeovtioii 
hj  tiie  Jnstioe  and  retain  of  iMc^  ((ma  by  the  constable^  snpported  by  the 
certificate  of  the  Jostice  accompanying  the  transcript  of  the  ]adginsnt» 
make  a  prima  fade  case  of  their  existenoe. 

OnonrAL  IBxioutiov,  ob  Ooft  thkbbof»  vmed  vot  bb  Filbd  with  Jumk 
MXiiT  in  order  to  create  a  lain  on  real  estate  from  the  time  of  filing  the 
transcript  of  the  Jnstice's  Jadgment  in  the  circuit  conrt. 

Vailubb  to  Oomflt  wuh  Statdtb  Bsquibino  PLanrniF  to  hayb  Rrubv 
OF  KnuA  Bona  Midi  itpon  Bxboution,  taken  ont  on  a  judgment  ren- 
dsrad  by  a  Jnstice  of  the  peace,  hehn  he  can  daim  to  have  a  transcript 
d  tiie  Jndgment  filed  in  the  dronit  court,  cannot  affect  the  rights  of 
atnmftt*  iHien  brought  np  in  a  cdUatetal  proceeding,  and  can  only  be 
takiuk  advantage  of  by  the  defsndant  in  the  Jndgment  in  a  direct  pro> 
seeding. 

EnoncnT.  The  plaintiff  gaT6  in  eridenoe  a  deed  from  the 
auditor  to  one  HClle  for  the  land  in  controTersy,  it  having  been 
forfeited  for  non-payment  of  taxes.  The  plaintiff  also  gave  in 
•fidence  a  deed  from  the  sheriff  to  him  redting  an  execntioii 
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against  IGlls,  and  in  favor  of  one  Baker,  but  omitting  to  recite 
the  judgment  on  which  theexeoution  issued,  its  date,  or  where  or 
hj  whom  rendered.  The  sheriff,  in  his  acknowledgment  of  the 
deed,  stated  that  the  land  was  levied  upon  and  sold  under  an 
execution  issued  by  the  clerk  of  the  circuit  court  upon  a  judgment 
rendered  by  a  justice  of  the  peace  in  favor  of  Baker  and  against 
Mills.  Verdict  and  judgment  for  defendant.  Motion  for  a  new 
trial  by  plaintiff  being  overruled,  he  excepted  and  appealed  to 
this  court. 

Jordan,  for  the  appellant. 

Berirand  and  S.  H.  Hempstead  ^  for  the  appelleeB. 

By  Court,  Johnson,  Special  Judge.  The  first  assignment  of 
errors  questions  the  propriety  of  the  decision  of  the  court  be- 
low in  requiring  the  plaintiff  to  produce  the  judgment  and  exe- 
cution under  which  the  land  in  controverqr  was  sold  before  he 
could  read  the  8he];iff 's  deed  in  evidence.  The  sixtieth  section 
of  chapter  67  of  the  digest  provides  that  "  the  officer  who  shall 
sell  any  real  estate,  or  lease  of  lands  for  more  than  three  yeaxa^ 
shall  xnake  the  purchaser  a  deed,  to  be  paid  for  by  the  purchaser, 
reciting  the  names  of  the  parties  to  the  execution,  the  date  when 
issued,  the  date  of  the  judgment,  order,  or  decree,  and  other 
particulars  recited  in  the  execution;  also  a  description  of  the 
time,  place,  and  manner  of  sale,  which  recital  shall  be  received 
in  evidence  of  the  facts  therein  stated."  There  can  be  no  ques- 
tion but  that  the  sheriff's  deed  is  evidence  of  the  facts  recited 
in  it;  for  the  statute  is  plain  and  positive  upon  the  subject,  and 
if  the  deed  shall  have  recited  all  tiie  facts  required  by  the  stat- 
ute to  constitute  a  complete  transfer  of  all  the  right,  title,  and 
interest  which  the  debtor  had  in  and  to  the  property  sold,  it  is 
equally  clear  that  it  should  have  been  received  as  evidence  of  its 
recitals,  and  that,  too,  without  the  introduction  of  the  judg- 
ment and  execution  upon  which  it  was  founded.  This  court,  in 
the  case  of  NewUm  v.  Stale  Bank,  U  Ark.  10  [58  Am.  Dec.  663], 
said:  **  The  act  of  the  legislature  which  requires  the  sheriff  to 
recite  the  names  of  the  parties,  the  date  of  the  writ  and  of  the 
judgment,  together  with  a  description  of  the  time,  place,  and 
manner  of  the  sale,  and  which  makes  such  recitals  evidence  of 
the  facts  so  recited,  was  intended  by  the  legislature  to  supersede 
the  necessity  for  producing  the  record  from  which  such  recitals 
wore  made  as  a  matter  of  convenience,  and  to  furnish  evidenoe 
of  the  authoriiy  under  which  the  officer  acted,  as  well  as  the 
manner  in  which  he  had  executed  his  authoriiy  in  the  deed 
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itself.  Not  that  the  recitals  ehould  be  conolusiTe  evidence  of 
the  facts  recited,  for  that  would  exclude  all  inqnixy  into  the  an- 
ihorily  under  which  the  sheriff  acted,  but  that  it  shall  be  I^fal, 
competent  evidence  until  falsified  by  evidence  of  a  higher  and 
more  authentic  character.  The  statute  requires  the  deed  to 
recite  the  names  of  the  parties  to  the  execution,  the  date  when 
issued,  the  date  of  the  judgment,  order,  or  decree,  and  other 
particulars  recited  in  the  execution,  and  also  a  description  of 
the  time,  place,  and  manner  of  the  sale." 

The  deed  exhibited  in  this  case  falls  short  of  the  requirements 
of  the  law,  and  that,  too,  in  an  essential  particular;  and  conse- 
quently could  not  of  itself,  and  unsupported  by  other  proof, 
haTe  made  such  a  case  as  would  have  entitied  the  plaintiff  to 
recover.  The  deed  is  wholly  silent  as  to  the  judgment;  and 
consequently  can  furnish  no  evidence  even  of  its  existence,  and 
much  less  of  its  date  and  filing  in  the  circuit  court.  Without 
the  provision  of  law  already  referred  to,  there  can  be  no  doubt 
of  the  necessity  of  laying  a  foundation  for  the  introduction  of 
the  sheriff's  deed  by  first  producing  the  judgment  or  execution 
upon  which  it  is  founded;  and,  as  a  necessary  consequence,  the 
deed,  to  supersede  thenecessiiy  of  such  a  foundation,  must  show 
a  full  compliance  with  the  statute.  The  circuit  court,  therefore, 
did  not  err  in  requiring  the  plaintiff  in  this  case  to  produce  the 
judgment  and  execution  before  he  could  be  permitted  to  read 
the  deed  in  evidence.  The  plaintiff,  in  obedience  to  the  order 
of  the  court,  read  in  evidence  the  docket  entry  in  respect  of  the 
transcript  of  the  justice's  judgment,  the  transcript  of  said  judg* 
xnent  itself,  and  idso  the  original  execution  issued  to  the  dierifl 
of  Pulaski  couniy  upon  said  transcript,  and  under  which  the 
plaintiff  purchased  the  property  in  dispute,  ai^d  also  the  deed 
from  the  sheriff  to  the  plaintiff  for  said  property.  The  defend- 
ants then  moved  to  exclude  each  of  the  documents  as  evidence. 
The  motion  to  exclude  the  transcript  of  the  judgment  of  the 
justice  was  put  upon  the  ground  that  said  judgment  was  dead 
before  the  Ixanscript  thereof  was  filed  in  the  clerk's  office,  as  it 
did  not  appear  from  said  transcript  that  an  execution  had  been 
issued  thereon  within  a  year  and  a  day  from  the  time  of  its  ren- 
dition; also  upon  the  ground  that  the  judgment  was  void;  and 
farther,  that  the  plaintiff  had  failed  to  show  that  an  execution 
had  issued  on  said  judgment  by  the  justice,  and  had  been 
returned  ^*  no  property  found,"  before  the  transcript  was  filed  in 
the  clerk's  office  and  execution  issued  thereon  by  the  derk, 
wbioh  the  defendant's  counsel  contended  could  only  be  shown 
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by  a  tiansoript  of  saoli  ezeootion  and  xetom,  or  hj  produeiiig 
the  original;  and  thereupon  the  ooort  annonnoed  thftt  inasmnoh 
as  said  transcript  of  the  justice  did  not  emfaraoe  a  transcript  of 
such  execution  and  return,  he  would  sustain  said  motion,  unless 
the  plaintiff  would  produce  and  read  in  evidence  such  original 
execution  and  return  thereon,  or  a  certifled  copy  thereof.  The 
plaintiff  having  failed  to  produce  either  the  original  execution 
and  return  or  a  certified  copy  thereof,  the  court  excluded  the 
transcript  of  the  justice's  judgment  filed  in  the  clerk's  office,  and 
the  execution  issued  by  Uie  derk  and  the-retnm  of  the  sherifl 
thereon,  and  also  the  said  deed  executed  by  the  sheriff  to  the 
plaintiff  for  the  land  in  question. 

The  first  ground  of  the  motion  to  exclude  was  dearij  untena- 
ble. It  was  not  necessary  under  the  law  that  an  executum 
should  have  been  issued  within  a  year  and  a  day  in  order  to 
keep  the  judgment  alive,  as  the  lapse  of  that  period  of  time  did 
not  even  raise  a  presumption  of  payment.  This  court,  in  the 
case  of  Eanly  v.  Oameal,  14  Ark.  627,  said  that  '^  by  the  revised 
statutes  of  1889,  tit.  limitation,  sec.  80,  judgments  and  decrees 
thereafter  rendered  are  presumed  to  be  paid  and  satisfied  after 
the  expiration  of  ten  years  from  their  rendition,  and  by  the  act 
of  December,  1844,  repealing  the  thirtieth  section  referred  to, 
the  like  period  was  adopted  as  a  limitation  of  actions  upon  judg- 
ments. It  is  manifest  that  under  our  statute  of  limitations  fixing 
the  period  of  ten  years  as  the  life-time  of  a  judgment,  no  conclu- 
sive presumption  in  law  of  payment  can  arise  within  that  space  of 
^me,  and  that  consequently  there  can  be  no  necessify  to  issue 
executions  from  time  to  time  to  keep  it  alive.  True  it  is  that 
Hie  judgment  of  a  justice  of  the  peace  is  not  a  lien  per  se  upon 
the  property  of  the  defendant  before  it  is  filed  in  the  dremt 
court;  and  in  that  respect  differs  from  that  of  the  circuit  court; 
yet,  inasmuch  as  no  presumption  of  payment  can  arise  from  an 
omission  to  issue  execution  within  a  year  and  a  day,  we  can  see 
Qo  good  reason  for  taking  a  distinction  between  them  in  regard 
to  the  necessiiy  of  taking  steps  to  keep  them  in  life.  We  con- 
sider this  the  inevitable  result  of  the  doctrine  laid  down  by  this 
court  in  the  case  of  Bdnly  v.  Oameal,  already  referred  to. 
There  is  nothing  appearing  to  show  that  the  judgment  is  void, 
as  contended  by  the  defendants.  The  amount  was  within  the 
jurisdiction  of  Ihe  justice,  and  the  record  shows  upon  its  &oe 
that  the  justice  had  jurisdiction  of  the  person  of  the  defendant, 
as  it  purports  to  be  l^  confession.  The  third  and  last  reason  as* 
signed  why  the  transcript  of  the  justice's  judgment  ou^t  to  be 
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esdaded  was  also  badly  taken.  It  is  troe  that  an  execution  to  be 
isBoed  by  the  justice  and  a  return  of  nutta  bona  axe  prerequisiteB 
to  the  fiUng  of  the  transcript  of  a  judgment  of  &  justice  in  the 
oixouit  court,  and  the  issuance  of  execution  therefrom,  yet  it  is 
not  even  necessary  that  the  execution. from  the  circuit  court  on 
sooh  judgment  should  recite  the  fact  of  such  issuance  and  ze* 
turn  of  execution:  SeeMasseyr.  Oardenhire,  12  Ark.  688.  So 
that  the  execution  issued  in  this  case  by  the  clerk  of  the  circuit 
court,  and  under  which  the  plaintiff  purchased, the  property  in 
dispute,  need  not  haTe  recited  the  facts  of  the  issuance  of  the 
execution  by  the  justice  and  return  of  nuUa  bona  by  the  con* 
stable;  but  haTing  so  redted  them,  and  such  recitals  being  8up« 
ported  by  the  certificate  of  the  justice  accompanying  the  tran* 
script  of  the  judgment,  most  assuredly  made  a  prima  facie  case 
of  their  existence;  and  consequentty  the  circuit  court  erred  in 
excluding  the  justice's  judgment  upon  that  ground. 

The  law  authorizing  a  justice's  judgment  to  be  filed  in  the 
circuit  court,  and  making  it  a  lien  on  the  real  estate  of  the  de* 
fendant  from  the  time  of  the  filing  of  the  transcript  thereof  (see 
Marhw  t.  IMnns^  14  Ark.  602),  does  not  require  the  original 
execution,  or  even  a  copy  thereof,  to  be  filed  with  the  judg- 
ment. True  it  is  that  it  declares  no  execution  shall  be  issued 
out  of  the  circuit  court  thereon  until  an  execution  shall  haTe 
been  issued  by  a  justice,  and  returned  that  the  defendant  has 
no  goods  or  chattels  whereof  to  le^y  the  same.  The  statute,  in 
requiring  the  plaintiff,  in  a  judgment  rendered  by  a  justice  of 
the  peace,  to  take  out  an  execution,  and  to  have  a  return  of 
nuUa  bona  upon  it  before  he  can  claim  to  have  a  transcript 
of  such  judgment  filed  in  the  drouit  court,  was  designed  alone 
for  the  benefit  of  the  defendant,  in  order  that  his  real  estate 
shotdd  not  be  charged  or  sold  so  long  as  he  had  personal  prop- 
erty to  satisfy  such  judgment.  Such  being  the  reason  of  that 
requirement  of  the  statute,  it  is  clear  that  an  utter  failure  to 
comply  with  it  cannot  affect  the  rights  of  strangers,  when 
brought  up  in  a  collateral  proceeding,  but  in  no  event  could 
amount  to  anything  more  than  an  irregularity,  and  as  such,  to 
be  taken  adyantage  of  alone  by  the  defendant  in  the  judgment 
in  a  direct  proceeding  interposed  for  the  purpose  of  quashing 
the  process  issued  upon  such  judgment.  We  are  clear,  there- 
fore, that  the  court  below  erred  in  excluding  the  transcript  of 
the  justice's  judgment,  the-execution  issued  to  the  sheriff  thereon, 
and  the  deed  executed  by  the  sheriff  to  the  plaintiff.  There  can 
be  no  doubt  or  question  in  regard  to  the  sufficiency  of  the  eri* 
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dfinoe  offered  by  the  plaintiff  to  show,  at  least,  a  right  of  pos- 
session to  the  premises  in  oontroTersy.  It  is  not  deemed  neces- 
sary to  decide,  in  the  present  attitude  of  the  case,  how  far  the 
showing  made  by  the  plaintiff  went  to  establish  his  title  to  the 
properfy,  as  he  was  entitled  to  recover,  either  npon  his  title  or 
his  right  of  possession:  See  Dig.,  c.  60,  sec.  11.  This  is  believed ' 
to  cover  all  the  ground  occupied  by  the  bill  of  exceptions,  and 
to  dispose  of  all  the  points  proi>erly  presented  by  the  record. 

The  judgment  of  the  circuit  court  of  Pulaski  couniy,  herein 
rendered,  is  therefore  reversed^  and  the  cause  remanded  to  be  pro- 
ceeded in  according  to  law,  and  not  inconsistent  with  this  opinion. 

ENausH,  0.  J.,  did  not  sit  in  this  case. 

Facts  Bmumkeutkd  bt  Statutb,  the  non-perf onoanoe  of  whioh  would  leo* 
der  the  tale  void,  most  be  recited  in  eheiiffe  deed:  Tcmner  t.  SUmet  59  Am. 
Dec  321,  and  note  326,  collecting  prior  caaea.  Sheriflf*a  deed  ia  void  if  it  doea 
not  recite  the  judgment  where  the  atatnte  reqnirea  aach  recital:  Jh^fcwr  v. 
Gan^franet  13  Id.  361,  note  366;  and  the  judgment  offsred  to  anpport  the 
deed  mnat  appear  to  be  the  one  therein  recited:  Swtm  rDeaprtaua^  22  Id. 
485,  note  489.  Judgment,  ezecation  aale,  and  aherifTa  deed  are  neoeaaazy  to 
•oatain  the  title  of  a  porchaaer  at  execution  aale,  and  the  recital  of  theae  facta 
in  the  aherififa  deed  ia  not  evidence  of  them:  Owen  v.  Barhtdaltt  47  Id.  348; 
but  aee  Haniiii  T.  Cfteelr,  64  Id.  600,  note  602;  ^faiieAarcl  V.  ^(d^^ 
710,  and  caaea  collected  in  note  thereto  712;  LytKiy  v.  Wkeder^  58  Id.  414, 
note  416;  BeUUon  v.  Bvdd,  pott,  442. 

EifioT  OF  EzxounoN  Issued  Mobb  thav  Tsak  attsb  Rsnditiov  or 
JUDOMENT:  See  Ingram  t.  Belk,  47  Am.  Dec  591,  and  note  506,  collecting 
prior  caaea  in  thia  aeriea;  Mor$e  ▼.  OooH  62  Id.  1CK8,  note  113. 

JuDamHT  OF  JusncB  mat  be  Filed  nr  Clerk's  OifiOB,  ao  aa  to  create 
a  lien  upon  the  lands  of  the  judgment  debtor,  at  any  tbne  after  It  baa  been 
rendered,  but  the  Uen  cannot  be  enforced  until  execution  against  the  gooda 
haa  been  returned  unsatisfied:  Windand  r,  Goonee,  32  Am.  Dec  320;  MeU$ 
T.  Bright,  Id.  683;  aa  to  when  execution  lien  attachee,  aee  Hickman  ▼.  Oaid' 
well,  27  Id.  274,  and  caaea  in  note  277;  ibWey  t.  Lea,  32  Id.  680;  MetU  ▼• 
Bright,  Id.  683. 

The  principal  case  is  cited  in  State  ▼.  Norris,  19  Ark.  249,  to  tiie 
point  that  the  provision  of  the  statute,  that  an  execution  ahall  have  been 
issued  by  the  justice  and  returned  nnUa  bona  before  an  execution  ahall  be 
aned  out  of  the  circuit  court  upon  the  transcript  of  the  justice'^  judgment, 
was  intended  for  the  benefit  of  the  defendant  in  the  judgment. 

When  Title  is  to  be  Estabubked  through  Sheriff's  Deed^  the  judg* 
ment  and  execution  muat  be  introduced  in  evidence  with  the  deed.  But 
where  the  statute  makes  the  recitals  evidence  of  the  facta  recited,  and  when 
the  recitals  are  full,  it  dispenses  with  the  necessity  of  introducing  the  judg- 
ment and  execution:  Clark  ▼.  Sawyer,  48  OaL  140,  citing  the  principal  caae 
to  this  point. 

Before  Passage  of  Aot  Providing  Othebwisb,  it  waa  neoeaaary  to  iatvo- 
duoe  the  judgment  upon  which  the  aherifTa  deed  waa  founded  befove  tba 
deed  could  be  read  in  evidence:  Kamiediy  v.  Olayton,  29  Ai^  275,  citing  tba 
principal  caae  to  this  point. 
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Dobbin  v.  Hxtbbabd. 

[17  A«ir<iiiiui,  180.1 

As  OoMMOir  Lav,  Lioal  Exibtsnob  of  Wivb  is  Mbbobd  in  That  or 
HE&  HusBAKD  by  the  marriage;  aod  as  a  general  role,  contraoto  made  by 
her  are  yoid,  and  cannot  be  enforced  against  her  in  a  ooort  of  law. 

Li  Bojuirr,  Fmi  Covmr  is  Covsidbbxd  Fxmb  Sols  as  Bboabds  hbe 
Sebaratm  Bbtaxs,  and  she  may  bind  such  estate  by  her  ccmtraots. 

Wbxrb  Mabbisd  Woman  has  Cbbatxd  Chabob,  bt  BzBOumro  Bond, 
Bill,  oe  Non,  against  her  separate  estate,  the  creditor  has  no  remedy 
in  a  court  of  law,  and  most  proceed  by  bill  in  equity  against  her  aeparafee 


IffAmmm  Woman  nsbd  not  Ezboutn  Inbthumbnt  Bxpbisslt  BsnsBiNO 
TO,  OB  PUBPOBTINO  TO  KxBBOiSK  PowxB  ovsB,  her  Mparate  proper^ 
in  order  to  bind  it,  as  it  is  sufficient  that  she  professes  to  act  as  a  foam 

OoNTBAOT  or  Debt  Obbated  bt  Mabrtip  Woman  dxtbino  Coyebtubx 
raises  the  presumption  of  an  intention  to  charge  her  separate  estate, 
which  will  beheld  responsible  for  the  debt»  without  showing  any  prom* 
ise. 

Boivd  Void  at  Law  whin  Ezboutxd  bt  Bxason  or  Ooybbtubb  cannot 
be  enforced  by  actioir  at  law  as  a  personal  obligation  against  the  /erne 
covert,  unless  she  make  a  new  promise  after  she  has  become  discovert. 

AsFBAL  in  equiiy.    The  opinion  states  the  facts. 

Ibioler  and  SHUwell,  for  the  appellants. 

The  appellees  were  not  represented  by  ooonsel. 

By  Conrt,  Enolibh^  0.  J.  This  was  a  bill  filed  by  John  M. 
Hnbbard  in  the  Phillips  oircnit  court  against  Wilson  D.  Dobbin 
and  wife  Levisa^  to  enforce  the  payment  of  a  debt  out  of  the 
separate  property  of  the  latter.  The  case  made  by  the  bill  is  as 
follows: 

That  on  the  twelfth  of  December,  1860,  the  defendant  LeTisat 
of  Phillips  conniy,  Arkansas,  and  Napoleon  B.  Pillow,  of  Mem- 
phis, Tennessee,  being  about  to  intermany,  execnted  a  marriage 
contract,  with  the  view  that  the  property  owned  by  them,  respect- 
iyely,  might  not  be  incumbered  or  charged,  in  consequence  of 
the  marriage,  with  any  of  the  consequences  incident  thereto, 
either  by  the  common  law  or  the  laws  of  Arkansas;  by  which 
contract  it  was  agreed  between  them,  after  expressing  the  in- 
tention aforesaid,  that  notwithstanding  the  marriage  Pillow 
should  hold  and  retain  all  his  iipal  and  personal  property  free 
from  any  claim  of  alimony  or  dower  therein  on  the  j^ai  of  the 
■aid  liCTisa,  with  power  to  sell  and  dispose  of  the  same  without 
her  consent,  etc.  That  the  said  Lerisa  should  have  free  and  ab- 
solute right,  power,  and  authority  to  grant,  baigain,  sell,  alien, 
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enfeoff,  and  deliTer  any  and  all  kinds  of  properly  which  she 
then  owned)  or  might  thereafter  acqaife,  by  gift,  grant,  pur- 
chase, devise,  or  descent,  whether  the  same  be  lands,  goods,  chat- 
tels, credits,  bonds,  bills,  notes,  or  negroes,  without  the  consent 
or  assent  of  the  said  Pillow,  and  without  his  joining  her  in  the 
sale,  conTcyance,  or  deliTery  thereof,  or  in  the  execution  of  the 
title  or  deed  therefor;  it  being  the  express  understanding  be- 
tween the  parties  to  the  contract  that  none  of  the  properly 
which  either  of  them  then  owned,  or  might  thereafter  acquire, 
should  be  taken  or  held  subject  to  the  payment  of  the  debts  of 
the  other,  whether  contracted  prior  or  subsequent  to  their  mar- 
riage, lliat  said  LcTisa  should  have  the  full  right  and  liberty 
after  the  marriage  to  contract  debts  and  execute  in  her  own 
name  evidences  or  notes  for  the  payment  thereof  without  the 
consent  or  assent  of  the  said  Pillow,  and  by  last  will  to  dsTise 
to  such  persons  as  she  might  choose  any  or  all  of  her  estate, 
real,  personal,  or  mixed,  including  slaves,  etc.,  without  advice, 
consent,  or  approval  of  Pillow;  and  in  a  word,  to  do  all  and 
eveiy  act  or  acts  in  reference  to  her  said  properly,  while  mar- 
ried, that  she  might  or  could  lawfully  do  if  sole  and  unmarried* 
That  during  the  marriage  Pillow  v^as  to  have  and  exercise  the 
sole  dominion  over  all  properly  which  might  be  ovmed  by  said 
Levisa,  so  far  as  to  receive  the  rents,  profits,  and  annual  pro- 
ducts of  the  same,  to  the  end  that  it  might  be  applied  to  the 
mutual  support  and  enjoyment  of  the  parties,  etc.,  with  this  re- 
striction, that  the  debts  which  the  said  Levisa  then  owed  were 
first  to  be  paid  out  of  the  said  income  and  profits. 

That  this  marriage  contract  was  duly  proved  and  recorded  in 
Phillips  couniy,  and  after  its  execution  the  said  Levisa  and  the 
said  Pillow  intermarried. 

That  on  the  twenty-fourth  day  of  May,  1851,  and  during  her 
coverture  with  Pillow,  the  said  Levisa  executed  and  delivered 
to  the  complainant  Hubbard  her  separate  obligation  for  seven 
hundred  and  one  dollars  and  fifty-three  cents,  bearing  that  date, 
due  and  payable  on  the  day  it  v^as  executed.  That  it  was  her 
intention,  in  the  execution  of  said  vmting  obligatory,  to  bind 
her  separate  property  thereby,  and  that  she  did  so  bind  the  same. 

That  afterwards,  on  the day  of ,  1862,  Pillow  departed 

this  life,  and  on  the  twenty-fcfurth  day  of  January,  1868,  the 
said  Levisa  intermarried  inQx  the  defendant,  Wilson  D.  Dobbin 
That  prior  to  their  marriage  she  and  Dobbin  also  entered  into  a 
marriage  contract,  by  which  it  was  agreed  between  them  as 
follows: 
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That  notwitlistaiiding  fhdr  contemplated  maniage,  the  joint 
property  of  the  two  should  be  used  and  controlled  hy  them 
matoally  during  their  covertore;  and  that  in  prospect  of  death, 
the  said  Lerisa  reserved  to  herself  the  right,  power,  and  privilege 
of  disposing  of  any  or  all  of  her  properly  which  she  may  then 
own,  by  will  or  derise,  to  sooh  person  or  persons  as  she  may 
choose,  withont  the  advice  or  consent  of  the  said  Wilson  D.; 
and  in  case  of  dissolntion  of  their  marriage  otherwise  than  by 
death,  the  properly  of  each  shall  be  returned  to  the  one  who 
may  have  brought  the  same  with  marriage.  It  is  further  agreed 
that  the  annui^  proceeds  of  the  mutual  property  of  the  parties 
should  be  applied,  first,  during  their  cohabitation,  to  their 
mutual  support,  and  the  residue  during  that  time  to  such  objects 
and  usee  as  the  said  Wilson  D.  might  desire  or  wish.  This 
contract  was  also  proved  and  recorded  in  Phillips  county.  The 
UU  further  alleges  that  at  the  time  of  the  marriage  of  the  said 
Levisa  and  Pillow,  and  at  the  time  of  the  execution  of  the  mar- 
riage contract  between  them,  and  since  that  time  and  now,  the 
said  Levisa  was  and  iei  possessed  of  a  large  amount  of  properly 
as  of  her  own,  and  to  her  sole  and  separate  use;  and  among 
which  property  were  and  are  certain  slaves,  five  in  number, 
which  are  described.  That  the  said  obligation  has  not  been 
paid  by  the  said  Levisa,  or  any  one  for  her.  The  marriage  con- 
tracts and  the  obligation  are  exhibited. 

The  bill  prays  that  the  separate  property  of  the  said  Levisa, 
including  IJbat  above  described,  might  be  decreed  to  have  been 
bound  by  the  execution  of  said  writing  obligatoiy.  That  de- 
f^dant  be  required  to  discover  all  of  the  separate  property 
owned  by  the  said  Levisa  at  the  time  said  obligation  was  exe- 
cuted, or  at  any  time  since;  that  complainant  have  judgment 
for  his  debt  and  interest;  and  that  he  have  execution  for  the 
same  against  the  separate  property  of  the  said  Levisa  above 
described,  or  that  a  commissions  might  be  appointed  to  sell  so 
much  of  said  separate  property  as  might  be  necessary  for  the 
payment  of  the  debt  and  interest,  at  such  time  and  place  as  the 
court  might  deem  right  and  proi>er;  and  for  general  relief. 

The  defendants  filed  separate  answers  to  the  bill.  So  much 
of  the  answer  of  Mrs.  Dobbin  as  is  deemed  material  to  be  stated 
is  as  follows: 

She  admits  the  execution  of  the  marriage  contract  between 
her  and  Pillow,  their  intermarriage,  and  that  while  she  v^as  his 
wife  she  executed  and  delivered  to  complainant  the  obliga- 
tion exhibited  with  the  bill,  as  alleged  by  the  complainant;  that 
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Pillow  died  some  time  prior  to  the  twenfy-f oQrth  of  Jannaxy, 
1863,  bat  at  what  precise  time  she  was  nninformed  or  adyised; 
that  she  intermarried  with  Wilson  D.  Dobbin  on  the  day  and 
year  last  named,  and  was  still  liring  with  him  as  his  wife;  that 
at  the  time  of  her  marriage  with  Pillow,  and  at  the  time  when 
they  entered  into  said  marriage  oontraot,  and  since  then,  and 
until  hw  said  marriage  with  Dobbin,  she  was  possessed  of  a 
large  amount  of  property,  as  of  her  own,  axid  to  her  sole  and 
separate  use,  and  among  which  were  the  slaves  described  in  the 
bill.  She  submits  that  by  her  marriage  with  Dobbin  the  slayes 
described  in  the  bill,  and  all  her  other  personal  property,  passed 
to  and  Tested  in  him,  subject  only  to  the  restrictions  and  res- 
ervations in  her  faTor  contained  in  the  marriage  contract  be* 
tween  them.  She  states  that  it  is  not  true,  as  alleged  in  the 
bill,  that  it  was  heat  intention  at  the  time  she  executed  the  said 
writing  oUigatoxy  to  complainant  to  bind  her  separate  property. 
That  iJl  she  intended  to  do  was  simply  to  comply  with  the  request 
made  to  her  by  the  complainant,  and  that  was  to  execute  and 
deliTer  said  instrument;  and  she  was  wilting  that  it  might  have 
just  such  effect  as  the  law  of  the  land  would  give  to  it,  and  she 
submits  to  the  court  whether,  under  the  state  of  the  case,  the  said 
instrument  had  the  effect  changed  in  the  bill.  She  admits  the 
marriage  contract  between  herself  and  Dobbin,  as  alleged  in  the 
bill;  and  that  the  writing  obligatory  executed  by  her  to  the 
complainant  had  not  been  paid  by  hw,  or  by  any  one  for  her. 
The  answer  of  Dobbin  is  substantially  the  same  as  that  of  his 
wife. 

The  case  was  heard  upon  bill,  answers,  replications,  and  ex- 
hibits, and  the  court  decreed  that  the  writing  obligatory  exe- 
cuted by  the  defendant  Lerisa  to  complainant  was  a  charge  upon 
her  separate  property;  that  he  have  judgment  for  the  principal 
and  interest  due  thereon,  and  satisibction  thereof  out  of  her 
separate  property  described  in  the  bill;  andthata  commissioner 
be  appointed  to  execute  the  decree,  etc.  The  defendants  ap- 
pealed to  this  court 

1.  It  is  a  well-settled  doctrine  of  the  common  law  that  by  the 
marriage  the  l^fal  existence  of  the  wife  is  merged  in  that  of  her 
husband,  and  that,  as  a  general  rule,  contracts  made  by  her  are 
Toid,  and  cannot  be  enforced  against  her  in  a  court  of  law: 
Beeye's  Dom.  Bel.  98, 170;  Ch.  Bills,  21;  2  Kent's  Oom.  150; 
2  Bright*s  Husb.  &  W.  249.  The  special  exceptions  to  this  gen- 
eral rule  are  to  be  found  in  the  books  referred  to,  but  haying  na 
application  to  the  case  before  us,  need  not  be  mentioned. 
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2.  Bnt  it  is  an  equally  wall-setUed  rede  in  eqnify  ihat  a  feme 
covert,  in  regard  to  her  separate  property,  is  considered  a/eme 
eote,  and  may  by  her  contracts  hind  snch  separate  estate:  2 
Eenf s  Com.  164;  2  Bright* s  Hnsh.  &  W.  254;  Adams*  Eq. 
45;  Beeve's  Dom.  Bel.  164;  .Fire  Im.  Go.  v.  J?ay,  4  Barb. 
407;  Wylly  v.  Collins,  9  Oa.  223.  In  some  of  the  states  the 
English  doctrine  that  a  feme  covert,  unless  restrained  by  ilie 
instoiment  creating  the  separate  estate,  has  the  same  power  of 
disposition  over  it,  if  personalty,  as  a  feme  sole,  is  followed.  In 
others,  however,  the  feme  is  held  to  haye  only  snch  power  as  is 
expressly  given  her.  See  note  to  Adams'  Eq. ,  46,  where  the<»ses 
pro  and  con  are  cited.  But  in  this  case  we  are  under  no  neces- 
siiy  of  taking  sides  in  this  controyersy*  because  the  power  to 
diq>ose  of  or  charge  by  contracts  her  separate  estate,  reserved 
by  the  defendant  Levisa  in  her  marriage  contract  with  Pillow, 
was  ample  and  general.  Nor  need  the  effect  of  our  ''  married 
woman's  law,"  Dig.,  c.  104,  upon  the  power  of  a  feme  covert  to 
dispose  of  or  charge  her  separate  estate,  be  considered,  because 
there  is  no  feature  of  the  case  brought  within  its  provisions. 

8.  Where  a  married  woman  has  created  a  charge  upon  her  sm- 
arate  estate,  as  by  executing  a  bond,  bill,  or  note,  etc.,  the 
creditor  has,  as  a  general  rule,  no  remedy  in  a  court  of  law 
against  her,  for,  as  above  remarked,  her  contracts  are  void  at 
law;  but  he  must  proceed  by  bill  in  equity. 

Mr.  Beeve  says,  page  164,  the  separate  properly  of  the  wife  is 
liable  for  her  contracts  made  during  the  coverture,  and  by  pro- 
cess in  equity  such  property  may  be  reached.  But  she  is  not 
liable  to  a  judgment  on  which  execution  issues;  for  in  this  way 
heat  person  might  be  subjected  to  execution,  and  thus  the  hus- 
band's right  to  her  person  would  be  violated. 

Mr.  Adams  says,  page  45,  in  the  absence  of  any  fetter  on 
anticipation,  the  wife  has  the  same  power  over  her  separate 
property  as  if  she  were  unmarried.  Her  disability  to  bind  her 
general  property  is  left  untouched;  but  she  may  pledge  or  bind 
her  separate  property,  and  the  court  of  chancery  may  proceed 
in  rem  against  it,  though  not  in  pereonam  against  herself. 

Mr.  Bright  says,  volume  2,  pages  254,  255,  the  wife  being 
considered  as  9k  feme  sole  in  respect  of  her  separate  property,  her 
contracts  for  valuable  consideration,  with  reference  to  such 
property,  will,in  equity,  be  enforced.  But  in  all  cases  the  court 
must  proceed  against  the  property,  as,  although  she  may  become 
entitled  to  the  property  for  her  separate  use,  she  is  no  more 
capable  of  oontrsoting  than  before.    But  when  she  is  a^defend* 
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ant  in  a  court  of  ohanoeiyy  the  rait  being  to  eataUish  a  daim 
upon  her  separate  estate^  she  is  ao  far  oonaideced  as  a  single 
woman  as  to  make  it  necessazy  to  serve  her  personally  with 
process.  Since  the  wife  is  liaUe  only  to  the  extent  of  her 
separate  property,  etc.,  the  court  merdy  operates  upon  it,  and 
not  against  her  personally.  Her  husband  is  a  mere  formal  party, 
etc.  See  also  2  Eenf s  Oom.  161.  It  is  manifest  from  these 
authorities  that  the  woman  is  not  personally  liaUe  even  in 
equity,  as  upon  a  valid  contract,  but  that  the  debt  is  regarded 
as  a  chaige  upon  her  separate  estate,  which  the  creditor  is  to 
enforce  against  it  by  bill  in  the  nature  of  a  proceeding  in  rem. 
The  remedy  of  the  complainant,  therefore,  against  the  separate 
property  of  the  defendant  Levisa,  in  the  life-time  of  her  hus- 
band Pillow,  was  plain  enough,  if  the  debt  was  really  a  chaige 
upon  such  property. 

4.  In  order  that  the  separate  property  may  be  thus  bound,  it 
is  not  necessary  that  she  should  execute  an  instrument  expressly 
referring  to  it,  or  purporting  to  exercise  a  power  over  it.  It  is 
sufficient  that  she  professes  to  act  as  a/eme  sole.  For  the  court 
of  chancery,  in  giving  her  the  capacity  to  hold  separate  property, 
gives  also  the  capacity,  incident  to  property  in  general,  of  in- 
curring debts  to  be  paid  out  of  it;  and  enforces  payment  of 
such  debts  when  contracted,  not  as  personal  liabilities,  but  by 
laying  hold  of  the  separate  property  as  the  only  means  by  which 
they  can  be  satisfied:  Adams'  Eq.  46. 

It  is  sufficient  that  there  is  an  intention  to  charge  her  separate 
estate,  and  the  contract  of  a  debt  by  her  during  coYertnre,  as 
by  executing  a  bond,  bill,  or  note,  etc. ,  is  a  presumption  of  that 
intention;  and  it  has  been  held  that  her  separate  estate  -was  re- 
sponsible without  shovring  any  promise :  2  Eenf  s  Com. ,  8th  ed. , 
164;  Beeye's  Dom.  Bel.  169;  Vanderheyden  y.  MaUary,  1  N.  T. 
452;  2  Story's  Eq.  Jur.,  sec.  1400;  Coats  y.  BMnmm,  10  Mo.  760; 
Bradford  y.  Greenway,  17  Ala.  797  152  Am.  Dec.  203];  CoOmsY. 
Lavenberg,  19  Id.  683;  Jarman  y.  Wilkerfton,  7  B.  Mou.  293; 
Coleman  y.  Wooley's  Eafr,  10  Id.  320;  Leaycrafi  y.  Hedden,  4 
N.  J.  Eq.  512;  Bright's  Husb.  k  W.  252,  253,  517, 518,  et  seq.; 
Fiser  Y.  Berirand,  14  Ark.  267;  CoHina  y.  Budolph,  19  Ala.  616; 
Boarman  y.  Oroves,  23  Miss.  280;  6  TJ.  S.  Ann.  Dig.  342. 

No  doubt  the  presumption  that  a  married  woman  intended  to 
chaige  her  separate  estate,  arising  from  the  execution  of  a  bond, 
bill,  or  note,  etc.,  by  her,  would  be  stronger  or  weaker  accerd- 
ing  to  the  character  of  surrounding  circumstances;  and  with* 
out  intending  to  declare  a  rule  as  applicable  to  all  cases,  we 
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flmik  it  Boffioiently  manifest  from  the  facta  in  this  case  that  the 
defendant  Lerisay  by  exeouting  her  bond  to  complainant^  in- 
tended thereby  to  charge  her  separate  estate;  and  the  mode  of 
denial  in  her  answer  is  not  sufficiently  poeitiTe  and  direct  to 
Oferlurn  the  presamption.  and  pat  the  complainant  to  addi- 
tional proof.  By  her  marriage  contract  with  Pillow  shere- 
senred  her  entire  estate,  with  foil  power  to  dispose  of  the  same 
in  any  mode  she  might  think  proper,  with  the  right  to  make 
contncts,  execute  notes,  and  other  eridences  of  debt,  and  gen- 
erally to  act  as  tk/eme  sole  in  reference  to  her  separate  estate, 
her  husband's  properly  not  to  be  liable  for  heir  contracts,  etc. 
And  this  marriage  contract  was  put  upon  the  public  records  of 
the  county  where  she  and  the  complainant  resided.  If,  when 
she  executed  the  bond  to  complainant,  she  did  not  intend  to 
charge  her  separate  properly  thereby,  it  was  a  mere  mockery  to 
make  and  deliver  to  him  the  instrument,  and  he  was  guilfy  of 
folly  and  nonsense  in  taking  it;  because,  as  we  haye  seen,  unless 
it  operated  to  charge  her  separate  estate,  it  could  haye  no  valid 
operation  whatever,  and  was  a  null  and  void  act,  as  she  was  not 
personally  bound  thereby. 

5.  The  bond  being  v<Hd  at  law  when  it  was  executed,  by  reason 
of  the  coverture  of  the  defendant  Levisa,  it  remained  equally 
void  after  the  death  of  Pillow,  and  could  not  have  been  en- 
forced by  an  action  at  law,  as  a  personal  obligation  against  her, 
unless  she  made  a  new  promise  after  she  became  discovert: 
Vanoe  v.  WeOs,  6  Ala.  787;  S.  0.,  8  Id.  899;  Lee  v.  Muggeriige, 
6  Taunt.  86;  S.  0.,  1  Eng.  Com.  L.  82;  Oh.  Bills,  22;  FtMr  v. 
Berlrand,  14  Ark.  267. 

There  being  no  right  of  action  at  law  against  Mrs.  Pillow,  no 
personal  liabilily  resting  upon  her  for  the  debt,  Dobbin  did  not 
assume,  by  his  marriage  with  her,  any  legal  or  personal  respon- 
sibiliiy  to  discharge  the  debt;  and  hence  the  complainant  had 
no  remedy  at  law  against  him,  or  against  him  and  her  jointly, 
as  he  would  have  had  upon  a  debt  made  by  her  after  the  dieath 
of  Pillow,  and  before  she  married  Dobbin. 

The  remedy  of  complainant  remained  in  equily  to  charge  the 
separate  property  of  Mrs.  Dobbin,  upon  the  &itii  of  which  the 
bond  was  executed.  And  by  the  marriage  Dobbin  took  her  prop- 
erty, if  he  took  it  at  all  under  their  marriage  contract,  charged 
wiUi  an  equitable  incumbrance  in  favor  of  the  complainant. 

The  court  below  rendered  no  personal  decree  against  defend- 
ants, not  even  for  costs,  but  the  decree  is  strictly  in  rem,  to  be 
satisfied  out  of  the  separate  properly  of  the  wife  charged,  and 
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a  oommiBsioner  appointed  to  execute  tlie  decree  hj  a  sale  of  tlie 
alayes. 

The  decree  is  affirmed;  bat  as  the  time  fixed  hj  the  court  for 
the  Bale  of  the  properiy,  the  twenty-eightb  daj  of  May,  1866, 
has  passed,  the  court  below,  on  the  remanding  of  the  canes, 
must  at  once  make  snitable  directions  for  its  execution. 

Haiilbt,  J.,  did  not  sit  in  this  case. 

GoircBiCTB  OF  Makbibd  WoicAir  ASM  AisoLDnLT  Vom  AT  Oomioir 
Law.  H0r  lepante  ezutenoe  ia  merged  in  that  of  her  hotbsad,  and  ehe  osn 
make  no  qontraot  to  oharge  her  estate  or  render  herself  liable  to  an  aotiom 
BolUi  T.  FraneoUf  51  Am.  Dec  760.  Ikme  covert  is  not  bound  hj  her  eon* 
tracts,  ^ther  at  law  or  in  equity,  exoept  as  to  her  separate  estate^  whether 
such  oo^traet  be  made  bj  her,  or  bj  her  husband  with  or  without  her  coo* 
sent:  BurUm  t.  ManhaU,  46  Id.  171,  and  note  176,  odilecting  oases  in  this 
series.  Wife  has  in  general  no  power  to  oontract  by  the  oommon  law:  Pabner 
T.  OaBejf.  47  Id.  41. 

In  Equitt,  Marbtep  Wouax  has  bbv  Tbxazid  as  Possubino  in  a 
great  degree  the  powers  of  9k  feme  eole  over  her  separate  property,  and  as  pos- 
sessing the  necessary  powers  of  chaiging  or  disposing  of  it  at  pleasure:  HcOk 
T.  /Wifieoit,  51  Am.  Dec  760,  and  note  768;  but  under  the  statute  in  Texas, 
this  role  of  equity  has  not  been  adopted  in  that  state,  and  the  wife's  conse- 
quent liabilities  are  to  be  determined:  Id.;  and  in  some  other  states  a  much 
stricter  rule  has  prcTailed  than  that  expressed  in  the  principal  case:  See 
ThomoB  T.  Folwellt  SO  Id.  290,  and  note  233  et  seq.,  discussing  power  of /ems 
covert  over  her  separate  estate,  in  absence  of  statutory  regulation,  at  great 
length,  and  citing  the  principal  case;  see  also  Litton  ▼.  Baldwin^  47  Id.  606, 
and  note  608;  Cochran  ▼.  0*Hem^  30  Id.  60,  and  cases  in  note  64;  also  note 
to  ffarria  ▼.  ffarrii,  53  Id.  399. 

SiPABATB  BsTATB  OF  Maricteo  Womak  is  chsTgeable  with  her  contracts 
only  where  there  is  proof  of  an  express  agreement  or  intention  to  create  such 
charge;  it  cannot  be  made  liable  by  implication:  LUton  t.  Baidwim^  47  Am. 
Dec.  606;  Bichonr.  MiUer,4»U.  71,  note  73. 

Makrt«i>  Womah  cannot,  AiTXB  DxATH  ov  HXB  HuBBAND,  be  compeDed 
to  perfect  a  void  contract:  Boss  ▼.  Singleton^  12  Am.  Dec  86,  and  note  90. 

Bulb  that  Wm  mat  Bnn>  heb  Sbparatb  Escaxb  nr  EQUirr  for  her 
debts  when  she  contracts  in  reference  to  it,  and  for  her  own  benefit^  is  well 
settled:  Blaeklmm  ▼.  Davis,  29  Aric  447;  Trieber  t.  Stober,  30  Id.  729; 
Henry  ▼.  BUuMmm,  32  Id.  450,  citing  the  principal  case  to  this  point. 

Thb  principal  casb  is  cited  in  Henry  ▼.  Blackburn^  32  Ark.  450,  to  the 
point  that  where  an  authenticated  copy  of  the  deed  being  probably  of  record 
by  which  it  is  sieged  that  land  was  conveyed  to  the  husband  in  trust  for  the 
wife,  was  not  made  an  exhibit  to  the  bill,  nor  was  it  averred  that  it  could  not 
be  produced,  but  was  referred  to  in  the  bill  in  genersl  terms,  and  no  attesq^ 
made  to  set  out  its  provisions,  in  such  case  it  might  be  necessary  for  the 
court  to  be  better  informed  as  to  the  contents  of  the  deed  before  rendering  a 
decree 

GoNT&AOXS  OF  Marrtbi)  Wokbn  ABB  VoiD  AT  Law,  and  cannot  be  the 
subject  of  action;  and  an  action  brought  on  such  contract  is  not  the  ordinsKy 
case  of  mistaken  remedy,  where  an  equitable  cause  may  be  tried  at  law  by 
the  consent  of  parties,  either  express  or  implied:  TriAer  t.  SUher,  30  Ark. 
728,  dting  the  principal  case  to  this  point. 


Digitized  by  VjOOQIC 


Jan.  1868.]  Moss  t;.  Stat«L  488 

Moss  V.  Staxel 

[17  ABSAnAi,8sr.] 
Pabtt  Obaboid  nr  Luiiui'muit  with  Detmnuavt  wbr  Samb  Off  mm  u* 
who  has  not  been  tried  aod  Moqnittod  or  oonTioted,  im  not »  oompetenl 
witnev  for  the  defendant. 

JUDGMMNT  WILL  HOT  BM  BXTBBSBD   B10AU8B  VmBDIOT  MAT  APPMAB  TO  MM 

A0AIM8T  Wmiobt  of  the  eTidenoe. 
It  is  PnisnifPTioH  om  Law  that  Faoxb  wiTHotJT  Fboof  of  WmoR  V mm- 
inoT  coald  not  have  been  found  were  proved  at  the  trial*  nnlew  the  reo- 
ord  ezpresslj  negatires  saoh  faots. 

AivBAL  from  the  oirooitooiirfe  of  Prairie  ooonly.  The  opinion 
Btates  the  fiicts. 

WiUiamB  and  TTiBiamc,  for  ihe  appellant. 

Jordan^  attorney  general,  contra. 

By  Court,  Hamlt,  J.  The  appellant  was  indioted  in  the  dr- 
coit  court  of  Prairie  coonlyy  at  the  Febroary  tenuy  1855,  with 
George  A.  Eagle,  William  Whorton,  and  Michael  N.  Whorton, 
under  the  eighth  section  of  the  gaming  act,  see  Dig.,  p.  867,  for 
playing  at  and  betting  upon,  with  his  co-defendants,  a  **  certain 
imlawful  game  of  cards,  commonly  called  seyen-up,"  within 
the  county  of  Prairie.  At  the  August  term,  1855,  the  defend- 
ant, appellant,  appeared  in  court,  interposed  his  plea  of  **  not 
guilty,"  and  was  tried  by  a  jury  and  conyicted.  No  exceptions 
were  taken  at  the  trial  to  any  ruling  of  the  court. 

The  appellant  moyed  for  a  new  trial,  setting  out  the  following 
causes,  to  wit:  ^*  1.  The  court  erred  in  refusing  to  permit  the 
defendant  Moss  to  introduce  the  said  Gtoorge  A.  Eagle  as  a  wit- 
ness in  his  behalf,  the  said  Eagle  being  indicted  with  the  defend- 
ant, and  not  yet  put  upon  his  trial;  2.  The  yerdict  of  the  jury 
is  contrary  to  the  law  and  eyidence."  The  court  oyerruled  the 
motion  for  a  new  trial,  and  the  appellant  excepted,  setting  out 
in  his  bill  his  motion  for  a  new  trial  as  aboye,  and  the  following 
facts,  which  are  represented  as  haying  been  deposed  to  at  the 
trial. 

George  Ewell,  a  witness  introduced  by  the  state,  testified  that 
some  time  within  twelye  months  preyious  to  the  finding  of  the 
indictment  in  this  cause  he  was  at  the  grocery  of  Mansel  Stone, 
in  Prairie  county,  at  night,  and  saw  the  defendant,  appellant, 
and  the  other  defendants  named  in  the  indictment,  playing  a 
game  of  seyen-up  at  cards.  One  dollar  was  staked.  Each  one 
of  the  defendants  bet  twenty-fiye  cents  on  the  game,  all  of 
them  playing  and  betting  at  the  same  time.    That  he,  witness* 
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ihonglity  when  lie  gave  eyid^nce  before  fhe  gxand  jury  in  thii 
case,  that  Oeorge  A.  Eagle,  leho  is  indicted  in  the  same  indict- 
ment with  the  appellant  Moes,  was  in  said  game;  but  since  that 
time  he  had  concluded,  from  the  **  talk  aroupd/'  that  }ie  might 
be  mistaken,  but  supposed  he,  Eagle,  was  in  the  game,  as  stated 
before  the  grand  jury..  He  was,  however,  not  certain  of  this, 
but  giyes  it  as  his  present  impression.  He  further  stated 
that  this  beittihg  was  done  in  l^rairie  county.  Did  not  recol- 
lect to  haye  seen  Mansel  Stone  present  when  the  game  was 
going  on. 

The  bill  of  exceptions  states  that  the  appellee  ^*  closed  her  tes- 
timony in  chief"  when  the  aboye-named  witness  had  concluded 
his  eyidence  as  aboye,  and  tha.t  the  appellant  Moss  then  called 
Mansel  Stone  as  a  witness  in  his  behalf,  who  testified  that  on 
the  night  that  the  appellants  William  and  Michael  N.  Whorton, 
who  are  included  in  the  same  indictment,  were  at  his  grocery 
playing  cards,  when  the  witnesa  Ewell  was  there,  he  saw  the 
playing;  that  he  was  in  the  house  waiting  on  them,  and  saw  no 
money  on  the  table,  or  bet  by  any  of  the  parties;  that  he  had  no 
person  to  attend  to  his  house  on  that  night,  and  attended  to  tiie 
business  himself,  and  did  not  belieye  there  was  uiy  monc^  bet, 
but  there  might  haye  been;  that,  at  the  time  and  on  the  night 
isJluded  to,  Oeorge  A.  Eagle  was  not  in  the  game,  nor  was  he  in 
the  house  or  on  the  premises. 

The  bill  of  exceptions  further  states  that  the  appellant,  '*  after 
the  state  had  gotten  through  with  all  the  evidence  on  the  part 
of  the  prosecution,"  offer^  to  introduce  George  A.  Eagle,  one 
of  the  defendants  in  the  indictment  in  this  case,  as  a  witness  in 
his  behalf,  which  was  objected  to  by  the  attorney  for  the  appel- 
lee, and  the  objection  was  sustained  by  the  court,  and  the  said 
Eagle  excluded  as  a  witness  for  the  appellant.  To  which  ruling 
of  the  court,  the  bill  of  exceptions  states, ' '  the  appellant  excepted 
at  the  time,''  but  which  is  not  noted  or  mentioned  on  the  min- 
utes of  the  court,  as  shown  by  the  transcript  in  this  cause.  The 
bill  of  exceptions  omits  to  state  whether  it  contains  all  the  eyi- 
dence introduced  at  the  trial. 

The  appellant,  on  his  motion  for  a  new  trial  being  overruled 
as  above,  and  his  exceptions  filed  and  made  a  part  of  the  record 
in  the  cause,  prayed  an  appeal  to  this  court,  which  was  granted, 
and  he  now  asks  to  reverse  the  judgment  of  the  court  below 
1.  Because  Eagle  was  not  allowed  to  testify  in  his  behalf  at  the 
trial;  2.  Because  the  court  would  not  grant  him  a  new  trial; 
averring  that  the  verdict  of  the  jury  is  contrary  to  law  and  evi« 
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dence.    We  will  proceed  to  dispose  of  these  assignments  of 
eiTor  in  the  order  in  which  thej  are  respectiyely  presented: 

1.  Was  Eagle  a  competent  witness  for  the  appellant,  under 
the  facts  and  circumstances  which  we  have  stated?  We  hold 
he  was  not;  for  it  appears  to  be  a  technical  rule  of  evidence,  and 
one  well  and  firmly  settled,  that  a  parfy  in  the  same  suit  or 
indictment  cannot  be  a  witness  for  his  co-defendant  until  he  has 
been  first  acquitted,  or  at  least  convicted,  and  it  seems  whether 
the  defendants  be  tried  jointly  or  separately  does  not  vary  or 
change  the  rule.  It  is  his  being  a  pariy  to  the  record  that  ren- 
ders him  incompetent,  and  the  practice  is,  when  nothing  ap- 
pears against  one  of  the  defendants,  for  the  court  to  direct  his 
immediate  acquittal,  so  that  the  other  defendants  may  use  him 
as  a  witness:  1  Hale  P.  0.  806;  Peake's  Ev.  100,  note;  Bex  v. 
Mawbey,  6  T.  B.  623;  People  v.  BiU,  10  Johns.  95.  It  follows, 
therefore,  that  the  court  below  did  not  err  in  excluding  Eagle 
as  a  witness  for  the  defendant,  he  being  charged  in  the  indict- 
ment with  appellant  with  the  same  offense,  and  had  not  been 
tried  and  acquitted,  or  convicted,  at  the  time  he  was  offered  as 
a  witness. 

Our  statutory  provision,  authorizing  a  severance  of  trial  in 
criminal  prosecutions,  where  two  or  more  are  included  in  the 
same  indictment,  and  the  ruling  of  this  court  in  the  case  of 
Calico  V.  State,  4  Ark.  430,  cited  and  relied  on  by  the  counsel 
for  the  appellant,  do  not  in  our  judgment  militate  against  the 
principles  above  stated.  The  reason  of  the  rule  of  evidence 
which  we  have  stated  remains  in  its  full  vigor,  notwithstanding 
the  act  and  adjudication  referred  to.  The  determination  of  this 
point  brings  us  to  the  consideration  and  solution  of  the  second 
and  remaining  one  presented  by  the  assignment  of  errors;  that 
is  to  say,  did  the  court  below  err  in  overruling  the  appellant's 
motion  for  a  new  trial  ? 

2.  Upon  this  point  there  can  be  no  doubt.  There  were  but 
two  witnesses  who  testified  at  the  trial,  Ewell  and  Stone.  The 
former  made  an  a£Srmative  statement  of  facts,  which  tended  to 
prove  quite  conclusively  that  the  appellant  was  guilty  as 
charged.  The  testimony  of  Stone  was  of  that  negative  character 
which  did  not  countezpoise  that  of  Ewell.  The  jury  were  the 
exclusive  judges  of  the  credit  due  to  the  witnesses,  from  the 
peculiar  circumstances  developed  by  them  when  upon  the  stand. 
They  had  a  perfect  right  to  discredit  the  statements  of  Stone 
and  found  their  verdict  upon  those  of  Ewell;  and  neither  the 
court  below  nor  this  court  could  ligitimately  disturb  their  ver* 
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diet.  To  do  8o  would  be  to  violate  a  salntazyi  and  it  is  to  be 
hoped  a  permaneiity  rule  of  practice  both  in  ciTil  and  criminal 
causes;  the  rule  in  sach  case  being  that  a  judgment  may  be 
reversed  upon  a  motion  for  a  new  trial  overruledy  where  there  is 
a  lack  of  eyidence  of  some  material  matter  necessary  to  uphold 
the  yerdict;  but  because  a  yerdict  may  appear  to  be  against  eyi- 
dence, this  court  will  not  assume  the  power  of  dictating  to  juries 
that  they  must  bdieve  eyidence  against  their  own  convictions  of 
its  truth:  See  MiUer  y.  EaUiff,  14  Ark.  419;  Mains  y.  SkUe,  18 
Id.  286;  Boghead  Glory  y.  Staie,  Id.  236;  Cameron  y.  SkUe,  Id. 
712;  Floyd  y.  State,  12  Id.  43  [64  Am.  Dec.  260]. 

But  independent  of  the  foregoing  considerations,  this  court 
would  be  compelled  to  sustain  the  yerdict  of  the  jury  in  this 
cause  on  another  account.  The  transcript  fails  to  state  that 
the  evidence  embodied  in  the  bill  of  exceptions  was  all  the  evi- 
dence adduced  at  the  trial.  The  law  in  such  case  is  that  it  will 
be  presumed  that  facts,  without  proof  of  which  the  yerdict  could 
not  haye  been  found,  were  proved  at  the  trial  without  the  record 
expressly  negatiyes  such  facts:  See  Best  on  Presumptions, 
68;  Whart.  Crim.  L.  269;  Smith  y.  Berry,  1  Smed.  &  M.  821; 
Pender  y.  Felts,  2  Id.  535;  Briggs  y.  Clark,  7  How.  (Miss.)  467; 
Bobinson  y.  Francis,  Id.  468;  Jordan  y.  Adams,  7  Ark.  348;  Tby- 
lor  V.  Spears,  8  Id.  429  [44  Am.  Dec.  519];  Everett  v.  Clements, 
9  Id.  478. 

In  view  of  the  whole  case,  we  hold,  therefore,  that  there  is  no 
error  in  the  judgment  in  the  Prairie  circuit  court  upon  the  entire 
transcript,  and  we  accordingly  af&rm  the  judgment. 

Let  the  judgment  be  affirmed  with  cosfcs. 

SooTT,  J.,  absent. 

Inoompbtsnot  or  Co-defendant  as  Witness:  See  note  to  Boberts  ▼• 
State,  55  Am.  Deo.  103;  Whart.  Crim.  Ev.,  8th  ed.,  sec.  439. 

Verdict  will  not  be  Set  aside  as  Being  against  Evidence,  unless  the 
oourt  can  with  conBdence  decide  that  it  is  unaathorized  by  the  testimoiiyt 
Jacobs  V.  Bangor,  33  Am.  Dec.  052;  Perry  v.  Smith,  26  Id.  236;  Culver  ▼. 
Avery,  22  Id.  586,  and  note  590;  Oerriah  v.  Naetm,  39  Id.  589,  and  note  odl- 
looting  cases  592;  Peck  v.  Land,  46  Id.  368,  note  379. 

Vekdict  will  be  Set  aside  as  Contrary  to  Evidbnce,  when:  Shepherd 
V.  BurkhaUer,  58  Am.  Dec.  523,  and  cases  in  note  528.  Parties  to  the  record 
are  not  competent  witnesses  for  their  co-defendant:  ColUer  ▼.  State,  20  Ark. 
46;  Broum  v.  State,  24  Id.  627;  MeKensae  ▼.  State,  Id.  638;  and  the  jndg- 
ment  of  the  court  below  will  not  be  reversed  on  the  ground  that  the  wdght 
of  evidence  does  not  support  the  verdict:  Kent  ▼.  Cfraf,  AdmCr,  26  Id.  140^ 
all  citing  the  principal  case  to  these  points. 
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BUBB  V.  SiGCLKk 

116  GBABOB   OMDIT0B  WIZH    LCMS  WHST    PaTIOIIT  IS   MlDB   ST  BlMIV- 

CAHCDi  BT  JjBTEMf  the  debtor  most  proTeeithar  the  eipren  direotion  ol 
the  eieditcff  to  remit  in  that  mode,  or  a  usage  or  ooane  of  dealing  from 
which  the  aathority  of  the  creditor  maj  be  inferred. 

DnuKfnoir  bt  CRBDnoB  to  Bbmit  Moznnr  wirHour  Spbodtino  Mods 
wiU  not  anthoriao  the  debtor  to  select  the  mail  as  the  mediam  of  con* 
▼eyanoe  to  the  creditor,  so  as  to  impose  the  risk  of  the  remittanoe  npoQ  hinu 

Pmnrions  Buottahcb  bt  Lbttbb  dobs  bot  Authobizb  Dbbiob  to  adopt 
the  mode  pnrsaed  in  that  instance  as  the  one  bj  which  the  creditor 
desiree  fatore  remittances  to  be  made,  so  as  to  impose  the  risk  of  loss  im 
ireuuUu  on  him. 

(hn  Ibbtakob  of  Sbuxtiabcb  bt  Mail  dobb  not  Bbtabush  UaAOB. 

AnsAL  on  an  action  of  debt.    The  opinion  states  the  case. 

HMTchUdt  for  the  appellants. 

W.  Byers,  for  the  appellees. 

By  Oourt,  Hanlt,  J.  This  was  an  action  of  debt  oom« 
menoed  by  the  appellees  against  the  appellants  in  the  Independ* 
ence  circuit  court,  on  a  promissory  note  for  the  sum  of  five 
hundred  and  twenty-one  dollars  and  twelve  cents,  date  the 
eighteenth  of  Februaiy,  1854,  and  payable  six  months  from  date. 
The  appellants  appeared  to  the  action  and  filed  two  pleas  in  bar, 
t.  e.,  nil  debii  and  payment,  to  which  issues  were  joined,  and  the 
cause  submitted  to  the  court,  by  consent  upon  those  issues.  At 
the  trial  the  following  eyidence  and  propositions  of  law  were 
submitted  to  the  court,  to  wit,  the  appellees  read  as  OTidenoe 
the  note  declared  on,  upon  the  back  of  which  were  indorsed  the 
following  credits: 

August  24th,  by  cash $100  00 

I>eoember  20th,  by  cash..... 180  00 

$280  00 
Which  was  all  the  eyidence  introduced  or  offered  by  the  ap- 
pellees.   The  appellants  then  read  in  evidence  the  following  re- 
ceipt of  Beuben  EEarpham,  who  is  admitted  to  have  been  post- 
master at  Batesville  at  its  date : 

**  Messrs.  Burr  k  Co.  have  deposited  in  post-office,  Batesville, 
a  twenty-dollar  bank  bill  of  the  Bank  of  Missouri,  A,  No.  1,266; 
November,  1860;  payable  at  Lexington.    H.  Shields,  cashier. 

J.  M.  Hughes,  .     Also  land-warrants  Nos.  64,684  and 

29,986,  issued  to  John  Smith,  private,  in  Captain  Phillips's  com- 
pany, Arkansas  volunteers,  Florida  war,  and  W.  Helm  Hunti 
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priyate,  in  Oaptain  EeU/s  company,  Sonih  Carolina  militiay 
war  of  1812,  and  both  under  act  of  the*  twenty-eighth  of  Sep- 
tember, 1860;  all  which  are  inclosed  in  letter  to  J.  B.  Sickles  k 
Co.,  St.  lionis,  Missonri,  which  is  to  be  mailed  thither  to  go  in 
mail  of  Saturday,  the  ninth  of  December,  1854. 

'*  B.  HAfiPHAH,  p.  M. 

''Batesville,  December  7, 1854.'* 
Which  said  receipt  was  taken  as  eyidence  of  the  mailing  of 
the  letter,  inclosing  warrants  and  money,  as  therein  stated  by 
the  appellants  and  directed  to  the  appellees. 

The  appellants  then  read  in  testimony  the  following  letter, 
haying  first  given  proof  of  the  same  having  been  written  by  or  on 
behalf  of  the  appellees : 

"Oentlemen — ^We  are  just  in  receipt  of  your  favor  of  the 
seventh  instant,  covering  two  eighty-acre  land-warrants,  and  a 
twenty-dollar  bill.  We  sold  the  former  at  one  dollar  per  acre, 
and  placed  the  whole  amount  to  your  credit,  as  above  stated 
[alluding  to  the  statement  as  made  upon  the  note].  In  the 
event  of  your  sending  us  any  more  land- warrants,  please  indorse 
them  on  the  margin,  etc.  Messbs.  Burb  &  Co. 

<<  Batssville,  Ark.,  December  20,  1854." 

And  the  appellants  then  read  in  evidence  the  following  receipt 
of  the  postmaster  at  Batesville,  which  was  agreed  to  be  taken  as 
his  receipt,  and  as  proof  of  deposit  and  mailing  of  the  letter 
and  money  therein  mentioned: 

''Burr  &  Co.  have  deposited  in  post-office  here  a  fifty- 
collar  bill  on  Bank  of  Missouri,  and  a  twenty-dollar  bill.  Union 
tank  of  Tennessee;  the  last  C,  184,  October  1, 1863;  the  other 
lebruary  16, 1853,  No.  15,  2,592,  B;  under  address  to  J.  B. 
Sickles  &  Co.,  St.  Louis,  Mo. 

"  Batesville,  January  19, 1855." 

ind  the  appellants  also  read  in  evidence  the  following  letter, 
hafing  proved  it,  as  the  former  letter  herein  copied  was: 

•'  St.  Louis,  October  26, 1854. 
*'  Messbs.  Bitbb  &  Co.,  Batesville,  Ark. 

''  OenUemen — ^Yours  of  the  tenth  instant  is  at  hand,  and  con- 
tents noted,  etc.  *  *  ♦  yfe  were  never  more  badly  in  want 
of  money  than  at  present,  being  compelled  to  borrow  largely  to 
meet  our  liabilities.  You  will  therefore,  if  it  is  at  all  possn>le, 
do  us  the  favor  to  remit  the  balance  of  your  note,  etc. 

"J.  B.  Sickles*  Co." 

And  thQ  appellants  then  introduced  James  H.  Patterson  as  a 
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witness,  wbo  testified  that  hei  ifas  in  the  liabit  of  doing  business 
with  ai^d  had  received  letters  from  the  firm  of  J.  B.  Siokles  & 
Go. ,  which  had  been  recognized  by  thai  firn^  as  genuine  letters, 
and  that  he  beliered  the  letters  porporting  to  be  from  that  firm 
to  appellants,  shown  to  hii^^  under  dates  of  October  26  and , 
December  10^  ,1854,  were  written  by  the  authority  and  sane- 
t^on  of  that. house.  And  he  stated  further,  that  tiiere  are  pA 
means  of  remittance  between  Batesville  and  St,  Louis  that  are 
regular  but  by  the  mail  or:  post;  that  there  is  no  market  at . 
which  to  buy  exchange  on  St.  Louis  at  Batesville,  and  that  mer- 
chants and  others  frequently  send  mpney  for  orders  and  to  pay 
debts  by  the  mail  p^  the  post,  and  that  he  was  in  the  habit  of 
so  doing  himself,  though  he  always  supposed  remittances  to  be 
at  his  own  risk,  unless  made  upon  the  authoritjy  -of  the  persp^A 
to  whom  made.  And  this  was  all  the  testimony  offered  at  the: 
trial.   .  •  : 

The  appellants  moyed  the  court,  when  the  testimoa\y  as  abo^' 
was  conclude4>  to  declare  it  as  law,  and  applieable.to  this  c^ae: 

1.  That  if  the  appellees,  by  letter  of  the  twenty;^aixth  of  Oeto- 
\)er,  .1854,  directed  ^  appellants  to  ren^it  money  to  them^  and- 
they  c^d  remit  to  them  seventy  dollars  by  mail,, and  that  was 
the  usml  way  of  remitting  money,  then  in  such  case  the  appel- 
lants should  be  credited  with  the  amount  of  money  so  remitted. 

2.  That  if  the  fact  be  that  the  appellaiits  sent  to  the  appellees 
money  by  letter  of  December  7, 1854,  through  the  mail,  and  the 
appellees  acknowledged  receipt  of  the  same  without  disavowing 
the  risk  of  the  mail,  tliat  was  an  implied  authorifcy  to  the  appel- 
lants to  continue  the  remittance  of  money  to  the  appellees  by 
mail,  and  if  they  did  so  afterwards,  say  on  the  nineteenth  of 
January,  1855,  remit  to  the  appellees  seventy  dollars,  that  such 
remittance  was  a  payment  to  the  appellees  for  which  the  appel- 
lants should  have  credit  in  this  action. 

8.  That  if  the  appellants  sent  to  the  appellees  money  and  land- 
warrants  in  payment  of  the  note  sued  on,  by  letter  of  the  seventh 
of  December,  through  the  mail,  and  which  was  received  by  the 
appellees  by  due  course  of  mail,  and  that  it  is  usual  for  money 
and  land-warrants  and  valuables  to  be  sent  and  received  by  mail, 
then  the  presumption  is  that  if  the  appellants  afterwards,  on  the 
nineteenth  of  January,  1855,  sent  to  the  appellees  seventy  dol- 
lars by  mail,  such  money  reached  its  destination  by  coming  to 
the  hands  of  the  appellants,  and  must  be  taken  to  have  been  a 
payment  by  the  appellants  to  the  appellees,  unless  such  pre* 
sumption  be  rebutted  by  other  testimony. 
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And  HbB  oonrt  refused  to  enetain  either  or  all  of  said  propoai- 
tionsaa  the  law  and  aa  applicable  to  this  oaae,  and  found  the  fact 
for  the  appellees  to  be  that  the  appellants  were  not  entitled  to 
oredit  for  the  seventy  dollars  mentioned  in  the  receipt  of  the  post- 
master at  Batesville,  under  date  of  the  nineteenth  of  Janoaxy. 
1856,  and  found  for  the  appellees  the  sum  due  on  the  note,  with- 
out deducting  therefrom  the  said  sum  of  seventy  dollars,  and 
proceeded  to  render  judgment  therefor,  to  which  finding  of  the 
^urt,  and  refusal  of  the  court  to  declare  the  three  foregoing 
propositions  to  be  the  law,  and  applicable  to  this  case,  the  appel- 
lants excepted*  From  this  judgment  the  appellants  appealed, 
on  which  the  case  is  now  depending  in  this  court  It  is  laid 
down  by  Mr.  Ghreenleaf ,  in  his  admirable  treatise  on  the  law  of 
evidence,  that  '*  when  payment  is  made  by  remittance  by  post  to 
Ae  creditor  it  must  be  shown  on  the  part  of  the  debtor  that 
the  letter  was  properly  sealed  and  directed,  and  that  it  was  de- 
livered into  the  post-office,  and  not  to  a  private  carrier  or  poster. 
He  must  also  prove  either  the  express  direction  of  the  creditor 
to  remit  in  that  mode,  or  a  usage  or  course  of  dealing  from 
which  the  authority  of  the  creditor  may  be  inferred.  When 
these  circumstances  concur  and  a  loss  happens,  it  is  the  loss  of 
the  creditor:"  See  2  Greenl.  Ev.  497,  sec.  525,  citing,  in  note 
5,  Wartvicke  v.  Noakea,  1  Peake,  ♦e?;  Hawkins  v.  RuU,  Id.  186; 
Walter  v.  Haynes,  By.  &  M.  149;  Ch.  Oont.  750;  2  Stark.  Ev. 


We  will  examine  and  consider  th^  propositions  submitted  by 
the  appellants  to  the  court,  at  the  trial  below,  with  reference  to 
the  facts  and  law  as  above  stated. 

By  reference  to  the  letter  of  the  appellees  under  date  the  twenty- 
sixth  of  October,  1854,  it  will  be  perceived  they  gave  to  the 
appellants  no  express  authority  to  remit  the  balance  due  them 
on  the  note  in  any  particular  or  stated  mode.  The  direction  was 
general,  to  remit,  leaving  the  matter,  from  that  letter,  with  the 
appellants  to  select  a  mode  which  might  best  serve  their  con- 
venience, and  at  the  same  time  comx>ort  with  their  interests. 
ITx>on  the  authority  of  this  letter  alone,  we  think  it  clear  that  the 
appellants  were  not  authorized  to  select  the  post  or  mail  as  the 
medium  or  agent  of  conveying  to  the  appellees  the  balance  due 
on  the  note  in  question,  so  as  to  impose  the  risk  of  the  remit- 
tance, which  seems  to  have  been  made,  of  seventy  dollars,  on  the 
seventeenth  of  January,  1855,  upon  them. 

The  fact  of  the  appellants  having  made  to  the  appellees  a  sim- 
ilar remittance  on  the  seventh  of  December^  1864.  which  was 
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aeknawledged  hj  them  on  the  twentieth  of  the  same  monihy  does 
not,  in  onr  jodgmenty  qualify  the  aathority  of  the  appellants,  or 
tacitly  authoiiase  them  to  adopt  the  mode  pursued  in  that  instance 
as  the  mode  in  which  the  appellees  desire  future  remittances  to 
be  made  to  them  in  liquidation  and  payment  of  the  note  sued 
on,  and  thereby  take  upon  themselTes  the  risk,  tn  transUu,  from 
Batesville  to  St  Louis.  For  it  is  fair  that  the  appellees  diould 
haye  presumed,  inasmuch  as  the  appellants,  without  instruc- 
tions and  consequently  at  their  own  risk,  selected  the  post  to 
make  their  first  remittance,  that  in  case  they  should  choose  to 
pursue  that  same  course,  they  would  expect  to  do  so,  as  they 
had  done  at  first,  on  their  own  risk. 

There  is  no  ieyidence  of  any  usage  prored  to  have  prevailed 
between  the  parties  to  this  suit  prior  to  the  nineteenth  of  Janu- 
ary, 1855,  when  the  remittance  of  the  seventy  dollars  was  made 
through  the  post  llie  single  isolated  instance  of  the  remit- 
tance made  on  the  seyenth  of  December,  1854,  certainly  doect 
not  establish  such  usage;  for  usage  is  defined  to  be  the  legal 
evidence  of  custom!  See  Broom's  Leg.  Max.  712.  And  custom, 
the  law  established  by  continued  usage:  See  Bead  v.  Barm,  10 
Bam.  &  Cress.  440;  S.  0.,  21  Eng.  Com.  L.  189,  per  Bayley,  J. 

There  was  no  evidence  that  it  was  the  course  of  tetde  or 
dealing  between  persons  doing  business  in  St.  Louis  and  Bates- 
ville that  remittances  made  by  the  latter  to  the  former  by  the 
post  are  made  at  the  risk  of  the  former.  Patterson,  the  only 
witness  who  testified  in  the  cause,  stated  that  it  was  customary 
on  his  part  to  give  orders  and  make  remittances  through  the 
mails;  but  not  a  word  was  said  as  to  the  course  of  dealing  in 
reference  to  the  risk  between  him  and  his  correspondents,  ex- 
cept that  he  said  he  always  supposed  when  he  made  such  remit- 
tances he  made  them  at  his  own  risk. 

In  view,  therefore,  of  the  law  and  facts  of  the  case,  we  must 
hold  that  the  finding  of  the  court  below  was  right,  and  its  rul- 
ing in  respect  to  the  three  propositions  submitted  by  the  appel- 
lants correct. 

The  judgment  of  the  court  below  is  therefore  a£Srmed,  with 
costs. 

SooTT,  J.,  absent 

UsAOB  MUST  BB  Ckbtaih,  Gsnxral,  FsiQinDiT,  and  m>  ancient  as  to  b# 
generally  known  in  order  to  control  the  rights  of  parties  onder  a  oontraott 
Leach  v.  PerUna,  35  Am.  Dec.  268,  and  note  271;  Detiha  v.  MoUand^  46  Id. 
201,  note 203;  KwnoUsv.  />oi9,  55 Id.  168. 
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Tbb  pmoraiFALOAn  n  ookd  ia  Jwng  t.  8mvh(f$  BmUst  K  Wit.  S08»  to 
the  point  thttt  where  payment  ia  made  hj  vemittiuioe  hy  mail  the  riik  is  on 
the  debtor,  in  the  abienoe  of  an  expren  direction  on  the  part  of  the  creditor 
to  remit  in  that  way,  or  where  there  is  no  usage  or  cooree  of  dealing  bom 
which  the  aothority  of  the  creditor  to  ao  remit  may  be  infecred. 


Bethson  t;.  BxjDD. 

[17  Abkaiwai,  846.1 
tbaiM   THAT   TlNAHT   SHALL  NOT   BB  AlLOWZD   TO   DiBFUTB  TiTLB    OF  HIS 

LA)n>L0Bl>  does  n6t  reach  beyond  the  partioolar  title  under  which  the 
tenant  enten  into  poseedsion;  if  the  landlord  Is  dlTCfted  of  his  title, 
either  by  his  own  act  or  by  operation  of  law,  the  tenant  may  so  prove 
to  protect  himself  in  a  salt  for  possession, 

BULS  THAT  PCTBCHASBB   PbNDSVTX    LiTK  HoLDS  PbOFBETT  HI    TBOST  fOB 

Pabtt  Who  Sucgbbds  nr  Suit  does  not  apply  to  a  tenant  who  has  ac- 
quired an  independent  title  at  tax  sale,  as  the  tax  i»  not  a  charge  upon 

4  the  tenant,  but  a  lien  upon  the  land,  and  if  nOt  paid  by  the  person  in 
whose  name  it  is  assessed,  will  follow  the  Isnd  into  the  hands  of  a  snbse- 
qiient  purchaser. 

No  Lboal  Obuoation  Abisu  out  of  Bxlation  07.Lahi>lori>  ahd  Tut* 
Airr  CoMPBLUKO  Tenant  Ta  Pat  TAxn  imposed  i^pon  the  land  of  the 
landlord;  therefore  the  tooant  is  not  on  that  ground  estopped  from  set* 
ting  up  title  in  opposition  to  the  landlord. 

Auditob's  Deed,  Compltino  with  Bsquibembnts  of  Statute,  is  Admis- 
sible IN  EviDENOE,  and  establishes  a  prima  faeU  case  that  all  things 
required  by  law  to  make  a  valid  sale  were  done  by  the  coUeotor  and 
auditor. 

Shkbiff's  Deed  not  Fullt  Recitino  Judgment,  but  Otherwise  Bbou- 
lablt  Executed,  is,  when  given  in  connection  with  the  judgment  and 
execution,  admissible  in  evidence  to  show  authority  in  the  sheriff  to  sell, 
and  makes  a  prima  fcusie  caee  of  title  for  the  purdiaser. 

Eteotmsnt  brought  by  Joseph  B.  Bettison  against  John  J. 
Bndd  to  recoYer  possession  of  lots  1,  2,  8,  and  4,  in  frac- 
tional block  12,  in  Pope's  addition  to  the  ciiy  of  Little  Bock. 
Plea,  the  general  issue,  limitation  oi  ten  years,  and  that  de- 
fendant had  purchased  the  premises  at  tax  sale,  and  that  un- 
der his  purchase  was  in  possession  more  than  five  years  before 
suit  brought.  The  issues  were  submitted  to  a  jury,  and  Bettison 
proved  that  Budd  and  wife,  by  deed  duly  recorded,  containing 
**  a  clause  of  general  warraniy  of  title  and  seisin/'  conyeyed 
the  above-mentioned  lots  to  him  on  June  23, 1840.  He  also 
proYcd  that  Budd  had  possession  of  all  the  lots  sued  for  at  the 
time,  and  before  suit  was  brought,  and  had  refused  to  surrender 
them  to  him  on  demand,  Budd  claiming  them  as  his  own  prop* 
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erfy.  Betttflon  alpo  gaye  in  evidence  a  judgment  rendered  in 
the  Polaski  oirotut  court  March  13, 1840,  in  favor  of  Gtoorge  S. 
Lincoln  and  against  John  H.  Beed,  John  J.  Budd»  Eli  Colby, 
and  M.  J.  Steele;  also  an  execution  and  return  issued  thereon  to 
the  sheriff  of  Pulaski  county,  dated  December  15, 1840,  return- 
able March  2, 1841,  commanding  the  sheriff  to  levy  of  the  goods 
and  lands  of  Beed,  Budd,  and  Colby  (Steck  having  died)  for  the 
sum  of  two  hundred  and  thirty-five  dollars  and  nineteen  and 
one  half  cents,  debt,  damages,  interest,  and  costs  of  suit,  re- 
cited in  the  execution  to  be  the  amount  recovered  by  the  judg- 
ment The  sheriff's  return,  indorsed  on  the  execution,. was  as 
follows:  **  Came  to  hand  nineteenth  of  December,  184-;  4  o'clock, 
p.  M.  James  Lawson,  jun.,  sheriff.  Satisfied— debt  paid  plaint- 
iff, cost  paid  clerk.  James  Lawson,  jun.,  sheriff.  By  Geo.  A. 
Worthen,  deputy."  Bettison  also  gave  in  evidence  a  deed  ex- 
ecuted by  Lawson,  as  sheriff  of  Puladd  county,  dated  March  6, 
1841,  acknowledged  and  recorded,  conveying  to  him  (Bettison) 
the  interest  of  Budd  in  the  before-mentioned  lots.  Budd  moved 
to  exclude  the  deed  from  the  jury,  upon  the  ground  that  the  ex- 
cution  was  returned  satisfied — ^paid,  and  no  levy  or  sale  indorsed 
and  returned  thereon  by  the  sheriff;  and  as  Bettison  offdred  no 
further  evidence  connecting  the  execution  and  deed,  the  motion 
was  sustained  by  the  court,  and  Bettison  excepted.  Budd 
offered  in  evidence  the  auditor's  deeds,  duly  acknowledged  and 
recorded,  conveying  to  him  (Budd)  the  before-mentioned  lots. 
Bettison  objected  to  the  introduction  of  the  deeds,  on  the 
ground  that  no  evidence  was  produced  to  show  that  the  statute 
had  been  complied  with  in  the  forfeiture  and  sale  of  the  lots,  so 
as  to  make  the  deeds  evidence  of  title;  and  that  the  deeds  were 
void  upon  their  face,  and  were,  without  proof  aliunde  of  their 
validity,  inadmissible;  and  further,  that  Budd,  under  his  deed 
of  general  warranty  to  Bettison,  was  estopped  from  denying  his 
(Bettison's)  title.  The  court  overruled  the  objection,  and  Betti- 
son. excepted.  The  plaintiff  moved  the  following  instruction, 
which  the  court  refused,  and  plaintiff  excepted:  ''If  the  jury 
believe  from  the  evidence  that  the  defendant  in  this  suit,  Budd, 
sold  and  conveyed  the  lots  in  controversy,  or  any  of  them,  by 
deed  of  general  warranty  to  said  Bettison,  and  ihat  he  (Budd) 
afterwards  acquired  another  title  to  said  lots,  or  any  of  them, 
such  af ter^cquired  title  in  law  inured  to  the  benefit  of  Bettison, 
and  in  this  suit  such  after-acquired  title  cannot  be  set  up  by 
said  Budd  as  defense."  Defendant  moved  the  following  in- 
structions, which  the  conri  gave:  *'  1.  That  if  Bettison  neglected 
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to  paj  fhe  taxes  on  the  loto  in  controvarsy  after  he  bought 
ihem  from  Bndd  and  wife,  in  June,  1840,  and  the  lots  were 
forfeited  to  the  state  on  account  of  such  non-payment  of  taxes, 
and  afterwards  offered  for  sale  for  taxes  by  the  auditor,  Budd 
had  the  same  right  to  purchase  them  that  any  other  citizen  had; 
unless  he  was  tenant  or  agent  of  Bettison,  such  purchase  would 
not  inure  to  the  benefit  of  Bettison.  2.  The  auditor's  deeds 
read  in  evidence  are  prima/acie  evidenceof  title  in  Budd  to  the 
lots  in  controTcrsy,  and  must  prevail  in  the  absence  of  proof  to 
show  them  to  be  void/'  Plaintiff  excepted,  and  took  a  bill 
of  exceptions,  setting  out  the  &cts.  Verdict  for  defendant. 
Plaintiff,  without  moving  for  a  new  trial,  appealed. 

Ibwler,  for  the  appellant. 

English^  for  the  appellee. 

By  Oourt,.  Johnson,  Spedal  Judge.  There  being  no  motion 
for  a  new  trial,  no  questions  can  arise  except  such  as  relate  to 
the  admissibility  of  the  evidence  to  establish  the  issues  made  by 
the  pleadings.  The  deed  from  the  defendant  and  wife  to  the 
plaintiff,  and  those  introduced  by  the  defendant,  having  been 
executed  for  the  same  identical  property,  it  is  believed  to  be 
proper,  in  the  first  place,  to  determine  which  shall  prevail. 
This  deed  of  the  plaintiff  is  not  incorporated  in  the  bill  of  ex- 
ceptions, yet  inasmuch  as  it  is  there  alleged  to  have  been  duly 
executed  by  the  said  defendant  and  wife,  and  duly  acknowl- 
edged by  them  both,  and  reciting  that  thereby  they  conveyed 
to  the  said  plaintiff  the  lots  of  land  numbered  1,  2,  and  3, 
in  block  numbered  12  in  the  declaration  mentioned,  with  a 
clause  of  general  warranty  of  title  and  seisin,  and  that  it  bore 
date  of  the  twenty-third  of  June,  1840,  and  was  also  duly  regis- 
tered. If  these  facts  be  true,  and  that  they  are  we  are  bound 
to  believe,  as  they  are  matter  of  record,  and  in  no  respect  im- 
pugned, it  is  clear  that  at  the  date  of  said  deed  all  the  right 
and  title  of  the  defendant  to  the  lots  therein  described  passed 
to  and  vested  in  the  plaintiff.  The  point,  ihen,  to  be  settled  is, 
whether  the  defendant  did  subsequently  acquire  title  to  the  said 
lots  of  land;  and  if  so,  whether  it  so  continued  in  him  down  to 
the  rendition  of  the  judgment  in  this  suit.  It  is  contended  by 
the  counsel  for  the  plaintiff  that  the  defendant,  being  in  posses- 
sion of  the  premises,  was  his  tenant,  and  that  as  such  he  was 
estopped  to  deny  his  title.  At  what  particular  period  of  time 
the  defendant  went  into  possession  of  the  lots  after  the  execu- 
tion of  the  deed  to  the  plaintiff  does  not  appear  in  the  proof. 
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Trae  it  is  ihat  he  iru  so  possessed  before  and  at  the  time  of  the 
institation  of  this  suit;  and  this  may  be  strictly  true,  and  yet 
he  may  not  have  been  in  at  any  time  during  whioh  the  taxes 
were  assessed,  and  for  the  non-payment  of  whioh  the  lots  were 
sold  by  the  auditor.  But  this  being  a  matter  of  doubt,  we  will 
suppose  that  the  jury  were  authorized  fcom  the  circumstances 
so  to  find,  and  that  they  actually  did  so  determine;  and  then 
inquire  whether  the  principle  so  contended  for  by  the  plaintiff's 
counsel  be  in  accordance  with  the  law  of  the  land.  It  is  a 
familiar  and  a  general  rule  that  a  tenant  shall  not  be  allowed  to 
dispute  the  title  of  his  landlord.  But  this,  though  true  as  a 
general  proposition,  is  not  understood  to  be  without  its  excep- 
tions. It  will  be  perceived  by  a  reference  to  the  authorities 
that  it  does  not  reach  beyond  the  particular  title  under  which 
the  tenant  enters  into  possession  of  the  premises,  and  that  if  the 
landlord  is  divested  of  his  title,  either  by  his  own  act  or  by  the 
operation  of  law^  that  the  tenant  may  make  it  appear,  and  pro- 
tect himself  in  a  suit  for  the  possession. 

In  the  case  of  Jackaan  y.  Bowland,  6  Wend.  670,  the  court 
said:  '^  But  it  is  said  the  defendant,  being  a  tenant  of  the  lessor, 
is  not  permitted  to  avail  himself  of  this  outstanding  titlie.  A 
tenant  cannot  dispute  the  title  of  his  landlord  so  long  as  it  re- 
mains as  it  was  at  the  time  the  tenancy  commenced;  but  he^may 
show  the  title  under  which  he  entered  has  expired,  or  has  been 
extinguished.  The  plaintiff  places  his  right  to  recover  upon  a 
principle  that  recognizes  and  asserts  such  a  position.  The  con- 
tract by  which  the  relation  of  landlord  and  tenant  was  created 
in  this  case  was  not  made  between  the  lessor  and  the  defend- 
ant, but  between  Hay  and  the  defendant,  and  the  lessor  claims 
to  have  acquired  Hay's  right  to  the  premises,  and  to  have  suc- 
ceeded to  his  character  as  landlord.  If  he  has  become  landlord, 
surely  the  defendant,  in  case  Hay  should  seek  to  eject  him, 
might  set  up  an  outstanding  title  in  the  lessor.  No  well  founded 
objection  is  perceived  to  ihe  defendant's  setting  up  a  title  ac- 
quired under  a  judgment,  since  he  became  tenant,  overreaching 
^e  title  of  .his  landlord.  But  it  is  also  insisted  that  the  defend- 
ant being  the  tenant  of  the  plaintiff,  he  was  bound  in  virtue  of 
such  his  relation  to  see  that  the  taxes  assessed  upon  the  prem- 
ises were  paid,  and  that  in  case  he  has  acquired  a  title  under  a 
deed  from  the  auditor,  such  title  unll  inure  to  the  benefit  of  the 
plaintiff.  The  eases  referred  to  in  support  of  this  proposition 
we  do  not  think  analogous  to  the  one  undca:  consideration,  and 
oonsequently  cannot  be  relied  upon.    The  case  referred  to  of 
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WhUing  y.  Beehe,  12  Ark.  421,  is  not  conoeiTed  to  be  in  point, 
although  the  judge  who  delivered  that  opinion  quoted  with  ap- 
probation from  Btird  ▼•  Ramsay^  9  Serg.  k  B.  112-115,  and 
Stokely  y.  Boner,  10  Id.  254-257,  and  without  comment  seemed 
to  incorporate  it  in  the  opinion  as  a  part  of  the  law  of  this  state. 
The  facts  of  the  case,  then,  before  the  court,  we  think,  did  not 
warrant  it  in  laying  the  law  down  so  broadly  as  it  would  seem 
to  haye  been  done.  Beebe  purchased  pendente  liie,  and  was  in 
possession  as  tenant  under  the  contested  titles  at  issue  in  the 
suit,  and  to  which  he  had  by  the  amended  bill  been  made  a 
party.  It  is  said  that  the  principle  there  recognized  in  regard 
to  his  position,  as  purchaser  pendente  lite,  denied  to  him  all  aid 
from  adyerse  claims  for  the  purpose  of  strengthening  their  title 
or  his  (Beebe's)  through  them;  or  if  placed  upon  the  ground 
of  an  independent  title,  and  properly  established  and  presented, 
the  piurchase  was  for  a  charge  upon  the  land  if  unoccupied,  or 
upon  the  tenant  if  occupied;  that  Beebe  entered  under  the 
claims  then  in  litigation,  and  held  subject  to  the  final  disposi- 
tion of  those  cases;  and  that  in  that  position  his  purchase  was 
necessarily  in  trust  and  inured  to  the  benefit  of  the  cestui  que 
trust,  when  the  suit  should  determine  who  he  really  was.  The 
doctrine  there  laid  down  is  doubtless  sound  when  applied  to  a 
purchaser  pendente  liie,  as  he  may  be  said  to  hold  in  trust  for 
the  party  who  may  eyentually  succeed  in  the  suit;  but  surely 
it  cannot  be  so  when  applied  to  a  clear  and  independent  title, 
as  the  tax  is  not  a  charge  upon  the  tenant,  but  a  fixed  lien  upon 
the  laod,  and  if  not  paid  by  the  person  in  whose  name  it  is 
assessed,  will  follow  land  into  the  hands  of  any  person  who 
may  subsequently  become  the  proprietor  thereof.  It  will  be 
perceiyed  by  reference  to  the  cases  of  Bwrd  y.  Ramsay  and 
Stokely  y.  Boner,  supra,  that  the  court  predicate  their  decision 
expressly  upon  the  ground  that  the  taxes  assessed  upon  oc- 
cupied or  rented  land  are  not  a  charge  upon  the  land  itself,  but 
that  it  is  a  charge  upon  the  parly  in  possession,  whether  he  be 
the  owner  or  the  tenant.  Under  their  act  of  1804,  tenants  in 
possession  are  made  liable  just  as  if  they  were  the  owners  of 
the  land,  with  an  optional  right  of  recovery  against  their  land- 
lord, or  of  defalcation  out  of  the  rent.  Before  the  passage  of 
said  act,  the  laws  were  founded  on  a  supposition,  for  the  most 
part  true,  that  the  owners  of  improved  lands  resided  on  them, 
and  in  that  case  the  taxes  could  be  obtained  by  the  use  of  due 
diligence  from  their  persons  or  property.  This  is  the  doctrine 
laid  down  in  the  case  of  Burd  v.  Bamsay,  supra.    The  case  of 


Digitized  by  VjOOQIC 


Jan.  1856.]  BsmsoN  t;.  BuDix  447 

StohdyT.Bimer^mqmi^iBotVkBimpoTt  Iti8ihere8aid,aadiliat 
with  direct  reference  to  the  statate  of  that  state,  that  the  aBaess- 
ment  may  be  either  in  the  name  of  the  owner  or  the  tenant;  and 
that  where  the  tax  is  assessed  in  the  name  of  the  owner,  the 
tenant  is  made  liable  to  pay  it,  and  his  liability  is  in  addition  to 
that  of  the  owner,  as  it  existed  previously  to  the  act  of  1804, 
so  that  the  collector  may  proceed  against  either  or  both'  till  the 
amount  due  is  collected. 

The  case  of  Burr  y.  MoEwen^  1  Baldw.  162,  also  is  made  to  turn 
upon  the  local  law  of  PennsylTania;  and  that  case  is  not  par* 
allel  to  this,  and  the  defendants  did  not  hold  and  possess  the 
land  merely  as  tenants,  but  on  the  contrary,  they  held  as  of 
their  own  property,  under  a  regular  conveyance,  but  as  it  turned 
out  in  the  proof,  they  really  held  as  trustees  under  a  resulting 
trust.  If  they  held  under  a  conveyance  from  the  true  owners^ 
though  in  truth  under  a  resulting  toist,  there  can  be  no  good 
reason  why  they  should  not  have  been  compellable  to  pay  the 
taxes  assessed  upon  the  land,  or,  to  say  the  least  of  it,  if,  under 
th^  circumstances,  they  had  8u£fered  the  trust  property  to  be 
sold  for  non-payment  of  taxes,  they  could  not  have  been  per- 
mitted to  purchase  of  the  auditor,  so  as  to  divest  the  title  of  the 
cestui  que  trusty  as  that  would  have  been' to  permit  them  to  take 
advantage  of  their  own  wrong.  The  case  of  Douglas  v.  Danger^ 
fields  10  Ohio,  166,  is  also  inapplicable  to  the  facts  of  this  case. 
In  that  case  the  land  was  purchased  by  an  agent  of  the  owner 
for  his  use.  It  is  clear  that  the  agent's  title  inured  to  the  use 
of  his  principal,  as  all  acts  done  by  the  agent  within  the  scope 
of  his  authority  are,  in  contemplation  of  law,  done  by  the  prin- 
cipal himself.  The  law  of  this  state  confers  no  authority  upon 
the  tax  collector  to  make  the  tax  out  of  the  tenant,  but  on  the 
contrary,  it  fixes  the  tax  as  a  charge  and  lien  upon  the  land 
itself,  and  that,  too,  without  regard  to  the  fact  of  its  being  oc- 
cupied or  unoccupied.  Chapter  139  of  the  Digest,  sections  89 
and  90,  provides  that  ''all  taxes  upon  lands  and  town  lots, 
whether  for  state  or  county  purposes,  and  all  penalties  and  in- 
terest charged  for  the  non-payment  of  taxes,  shall  be  levied 
upon  the  lands  charged  therewith,  until  payment  or  forfeiture, 
notwithstanding  any  change  of  title  by  deed,  judgment,  or 
otherwise;  and  that  each  collector,  on  the  failure  of  any  resi- 
dent of  his  county  to  pay  the  amount  of  taxes  with  which  he 
may  be  charged  on  the  tax-book,  and  if  sufficient  personal  prop- 
erty belonging  to  such  delinquent,  liable  to  be  taken,  whereoi! 
to  levy  and  make  distress  for  the  payment  of  such  taxes  cannot 
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be  f oundy  shall  Utfj  on  and  sell  the  lands  or  town  lots  on  vhioh 
such  taxes  may  be  charged,  in  the  same  manner  as  lands  may 
be  levied  on  and  sold  by  Tirtae  of  any  ezecution  issued  out  of 
the  circuit  oourf 

It  is  dear  that  under  our  statute  all  taxes  assessed  upon 
lands,  whether  occupied  or  not,  are  a  charge  upon  such  lands 
ilito  whosesoever  hands  the  same  may  pass,  until  such  taxes  are 
paid  or  such  lands  forfeited  for  non-payment.  True  it  is  that 
the  owner,  if  he  be  a  resident  of  the  county  where  such  lands 
are  situated,  may  release  his  lands  by  -producing  .to  the  col- 
lector a  sufficiency  of  personal  properly  to  satisfy  the  same. 
We  therefore  conclude  that  the  defendant  in  this  case  was  under 
no  legal  obligation  to  pay  the  taxes  assessed  upon  the  land  of 
the  plaintiff,  and  that  no  such  obligation  necessarily  grows  out 
of  the  relation  of  landlord  and  tenant,  and  that  consequently 
he  is  not,  upon  that  ground,  estopped  to  set  up  title  in  opposi- 
tion to  the  plaintiff.  Haying  already  laid  down  the  law  to  be 
that  the  defendant,  upon  tibie  hypothesis  that  he  held  as  the 
tenant  of  the  plaintiff,  is  not  estopped,  only  as  to  the  title 
under  which  he  entered,  the  question  now  to  be  decided  is, 
whether  such  title  has  expired  or  been  extinguished.  This  will 
depend  upon  the  sufficiency  or  insufficiency  of  the  auditor's 
deed  for  the  same  lots  of  land,  and  upon  which  the  defendant 
relies  for  his  title.  The  plaintiff  objected  to  the  introduction 
of  the  auditor's  deeds,  upon  the  ground  that  they  were  not  com- 
petent evidence  of  titie  per  se,  and  that  no  proof  aliunde  had  been 
offered  to  show  a  compliance  with  the  statute,  either  in  the  for- 
feiture or  the  sales  of  the  lots  in  controversy.  The  statute  pro- 
vides that  **  the  auditor  shall  execute  under  his  hand  and  the 
seal  of  his  office,  and  deliver  to  each  person  purchasing  lands 
or  lots  at  such  sale,  a  deed  of  conveyance,  in  which  he  shall 
describe  the  lands  or  lots  sold,  and  shall  convey  to  the  pur- 
chaser all  the  right,  titie,  interest,  and  estate  of  the  former 
owner  in  and  to  such  lands  or  lots,  and  also  all  the  right, 
titie,  interest,  and  claim  of  the  state  thereto;"  and  further, 
that ''  the  deed  so  made  shall  vest  in  the  grantee,  his  heirs  or 
assigns,  a  good  and  valid  titie  both  in  law  and  equity,  and  shall 
be  received  in  all  courts  of  this  state  as  evidence  of  a  good  and 
valid  titie  in  such  grantee,  his  heirs  or  assigns,  and  shall  be 
evidence  that  all  things  required  by  law  to  be  done  to  make  a 
good  and  valid  titie  were  done  by  the  collector  and  the  auditor." 
The  deeds  exhibited  in  this  case  contain  all  the  requisites  pre- 
scribed by  the  statute,  and  are  duly  executed  and  acknowledged 
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and  reoordecL  Thid  being  fbe  case,  Vfynj  mak^  at  least  a  prima 
facie  case  that  all  things  required  by  the  lav  to  be  done  to  make 
a  good  and  Talid  sale  were  done  by  the  collector  and  auditor; 
See  Steadman  y.  PlantenT  Bank,  7  Ark.  427. 

Under  this  view  of  the  statate,  it  is  deaif  that  the  title  which 
the  plaintiff  acquired  tind^  the  deed  of  the  defendant  and  wife 
was  extinguished  by  the  operation  of  the  law  when  the  lots  be^ 
came  forfeited  to  the  state,  and  that  the  instant  his  title  became 
so  extinguished  the  defendant  was  at  liberty  to  purchase  the 
property.  The  court,  then,  ruled  correctly  in  admitting  the  aur 
ditor's  deed  in  evidence.  This  settles  the  controTensy  so  far  as 
relates  to  the  title  acquired  by  the  plaintiff  under  the  deed  from 
the  defendant  and  wife.  The  only  remaining  point  to  be  dis* 
posed  of  relates  to  the  adifdssibiliiy  of  the  sheriff's  deed  offered 
by  the  plaintiff.  The  sheriff's  deed  offered  by  the  plaintiff  seems 
to  have  been  regularly  executed,  acknowledged,  and  recorded; 
and  in  case  it  was  not  subject  to  some  legal  objection  based  upon 
other  grounds,  it  necessarily  made  a  prima  facie  case  of  title, 
and  as  such  ought  to  have  been  received.  13ie  statute  requires 
that  the  deed  shall  recite  the  names  of  the  parties  to  the  execu- 
tion, the  date  when  issued,  the  date  of  the  judgment,  order,  or 
decree,  and  other  particulars  recited  in  the  execution;  also  a 
description  of  the  time,  place,  and  manner  of  sale;  and  further 
declares  that  such  recitals  shall  be  received  in  evidence  of  the 
facts  therein  contained:  See  Dig.,  c.  67,  sec.  60.  The  obvious 
intention  of  this  statute  was  to  save  the  purchaser  from  the  ne- 
cessiiy  of  exhibiting  the  judgment  and  execution  upon  the  trial, 
in. cases  where  his  rights  under  such  judgment  and  execution 
might  be  called  in  question;  and  also  to  serve  as  a  matter  of 
convenience,  as  well  to  the  sheriff  as  to  the  purchaser,  as  it 
would  point  the  former  to  his  authority  to  sell,  if  he  was  called 
on  to  answer,  and  would  facilitate  the  latter  ^l  deriving  his  title. 
The  recitals  of  the  deed  in  this  case  fall  short  of  the  statute,  yet 
it  was  competent  evidence  in  connection  with  the  judgment  and 
execution,  since  it  recited  sufficient  to  show  authority  in  the 
Bbenir  to  sell. 

The  supreme  court  of  Ohio,  in  the  case  of  Lessee  of  Perkins  v. 
DibUe,  10  Ohio,  437  [36  Am.  Dec.  97],  Wilcox,  J.,  said:  **  The 
law  regulating  judgments  and  executions  requires  that  the  deed 
of  conveyance  to  be  made  by  the  sheriff  or  other  officer  shall 
recite  the  execution,  or  the  substance  thereof,  and  the  names  of 
the  parties,  the  kind  of  action,  the  amount,  and  date  of  the  term 
of  the  rendition  of  each  judgment,  by  virtue  whereof  said  lands 
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ftnd  tenements  were  sold,''  etc.  **  The  deed  in  the  present  esse 
recites  the  ezeoution  and  the  names  of  the  parties  as  therein 
stated,  but  in  xef  erring  to  the  judgment  does  not  again  recite  their 
names;  neither  does  it  state  the  amonnt  of  the  judgment,  except 
as  it  appears  upon  the  execution.  It  recites  sufficient  to  show 
that  ttie  officer  had  authority  to  sell;  and  this  we  hold  to  be  all 
that  is  necessary,  although  in  every  instance  it  would  be  well 
for  a  sheriff  or  otiier  officer  to  follow  literally  the  provisions  of 
the  statute.  So  far  as  the  statute  makes  provision  for  any 
recitals  beyond  what  is  necessary  to  show  an  authority  to  sell, 
we  consider  it  as  directory  merely;  and  it  was  so  decided  in  the 
case  of  Armstrong  y.  JlcOay,  8  Id.  126  [81  Am.  Dec  436].  Such 
being  the  opinion  of  the  court,  the  objection  to  the  sheriff's 
deed  is  overruled,  and  this  deed,  in  connection  with  the  previous 
evidence,  makes  a  prima  facie  case  for  the  plaintiff.''  See  also 
Humphry  v.  Beeson,  1  O.  Ghreene,  199  [48  Am.  Dec.  870],  and 
the  cases  there  cited.  The  defendant  objected  to  the  deed  as 
evidence,  upon  the  grouud  that  the  levy  and  sale  recited  in  said 
deed  were  not  indorsed  by  the  sheriff  upon  the  execution;  which 
objection  the  court  sustained  and  excluded  the  deed.  It  was 
not  essential  that  the  levy  and  sale  should  have  been  thus  in- 
dorsed, since  the  deed  itself  recited  both  of  these  fticts,  and 
those  recitals  are  prima  facie  true.  This  sale  was  ma4e  by 
op^tion  of  law,  and  by  a  public  officer  intrusted  with  the 
execution  of  the  law,  duly  appointed  and  sworn  for  that  purpose. 
The  same  degree  of  faith  and  credit  is  due  to  his  deed  under 
hand  and  seal  as  could  or  ought  to  be  given  to  any  return  on 
the  back  of  the  execution,  if  it  had  been  produced,  for  the  one 
act  is  as  much  the  act  of  the  sheriff,  and  as  much  within  the  line 
of  his  official  duty,  as  the  other;  and  they  are  equally  entitled  to 
credit  in  the  eye  of  the  law:  See  Hopkins  v.  De  Chraffenreid^  2 
Bay,  446.  True  it  is  that  the  sheriff,  in  his  return  upon  the 
execution  in  this  case,  neither  certifies  a  levy  nor  a  sale,  yet 
there  is  nothing  in  t^e  return  that  necessarily  repudiates  the 
idea,  or  excludes  the  conclusion  that  such  levy  and  sale  may  have 
been  made.  The  deed  having  recited  and  certified  both  fkcts  to 
exist,  and  there  being  nothing  in  Uie  return  necessarily  impeach- 
ing the  truth  of  such  recitals,  we  think  the  recitals  in  the  deed 
are  evidence  |)rtfiia  facie  of  their  truth.  The  question,  Uien,  to 
be  decided  is,  whether  the  plaintiff  had  laid  the  necessary 
foundation  for  the  introduction  of  the  sheriff's  deed.  The  deed, 
if  introduced  at  all,  was  to  show  the  last  link  and  final  com- 
pletion of  the  title  acquired  under  the  sheriff's  sale,  not  only 
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ton  lote  No0. 1  aad  2,  bat  also  for  lot  No.  A,  embraced  in  this 
Boit,  and  not  embraeed  in  Bndd's  deed  from  the  anditor;  and  in 
mrder  to  have  that  eifeot,  it  iraa  neoeaaary,  before  it  oonld  be 
introduced,  that  i|  ehonld  haye  appeared  to  hanooniae  and 
correspond  in  every  eauftntial  particniar  vntii  the  judgment  and 
execntion  upon  which  it  iraesnppoeed  to  be  predicated.  Becanse, 
if  it  Taxied  in  any  material  xeqieot  from  either,  it  neceeearily 
conld  not  be  regarded  as  the  legitimate  ofbpring  of  that  par- 
tioalar  proceeding,  and  if  00,  the  conrt  iraa  correct  in  mling 
it  out. 

We  will  now  inquire  how  this  matter  really  stands.  True  it 
is  that  the  judgment  is  not  incorporated  in  the  bill  of  excep- 
tions, yet  it  is  there  stated  that  Uie  plaintiff  read  in  evidence  a 
judgment  from  the  record  of  said  (cireuit)  court  rendered  on 
the  thirtieth  day  of  March,  a.  d.  1840,  in  favor  of  Qeorge  S. 
Lincoln  against  John  H.  Beed,  John  J.  Budd,  Eli  Colby,  and 
M.  J.  Steck,  and  that  an  execution  issued  thereon,  and  the 
indorsements  on  the  said  execution,  which  execution  and  in- 
dorsements are  in  the  words  and  figures  following,  to  wit, 
etc.  Then  follows  the  execution,  in  which  the  judgment  is 
recited.  This  is  not  a  very  technical  method  of  exhibiting  the 
judgment,  yet,  as  it  is  first  stated  that  it  was  read  and  that  an 
execution  issued  upon  it,  which  is  shown,  and  in  which  it  is  re- 
cited, it  is  bdieved  to  be  sufficient  to  let  in  the  deed  in  case  that 
no  other  legal  obstacle  shall  have  intervened.  The  judgment  as 
recited  in  the  execution  and  the  deed  are  in  perfect  harmony, 
so  fiur  as  the  names  of  the  parties  are  concerned,  but  differ  in  some 
slight  particulars  in  respect  to  the  amounts  constituting  the 
sum  for  which  the  judgment  was  rendered.  All  that  is  required 
to  identify  the  judgment  and  execution  as  those  upon  which  the 
deed  in  such  case  is  founded  is  a  general  outline  indicating  that 
identify.  It  would  be  exceedingly  hazardous  to  reject  a  sheriff's 
deed  as  evidence  of  title  merely  txom  slight  discrepancies,  as  it 
might  be  difficult  to  find  one  corresponding  in  every  minuiia 
with  the  jyroceedings  which  preceded  it.  We  think  tiiat  suffi- 
cient was  made  to  appear  to  identify  the  deed  with  the  judg- 
ment and  execution,  and  that  therefore  it  should  not  have  been 
for  that  cause  rejected.  It  is  not  for  this  court  to  say,  in  the 
present  attitude  of  the  case,  what  weight  the  deed,  or  any  other 
part  of  the  evidence  offered,  should  have  received  at  the  hands 
of  the  jury,  as  no  steps  were  taken  in  the  court  below  to  bring 
tiiat  question  before  us.  The  onfy  question  presented  is  whether 
the  deed  was  admissible  as  being  pertinent  to  the  issue  made  by 
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the  pleadingB,  and  nppn  this  subject  we  entertain  no  donbL 
The  coort  therefore  erred  in  excluding  it  from  the  jury,  and  for 
this  error  Uie  judgment  ought  to  be  and  is  rerersed,  and  is  re- 
manded to  be  proceeded  in  according  to  law.  and  not  incon- 
sistent with  this  opinion. 

EHCOJSHy  0.  J.»  did  not  sit  in  this  case. 

Tbnakt  mat  Sr  uf  Titli,  Aoquibed  uvdbb  Judombmt  after  ho  be- 
came tenant,  overreaohing  the  title  of  hia  landlord:  Vadbon  ▼•  Bowkmdf  22 
Am.  Deo.  557,  and  note  563;  and  the  role  that  tenant  cannot  deny  landlord'a 
title  is  snbject  to  exoeptiom,  and  an  exception  exists  where  the  tenant  hat 
purchased  the  land  on  an  execntion  sale  against  the  landlord:  Camlqf  r. 
Siar^field,  eO  Id.  219,  and  note  222;  MurrtUv.  Roberts,  S3  Id.  419,  and  note 
.421,  collecting  prior  cases  in  this  series:  Martin  y.  Martki^  61  Id.  364. 

Taxw  Constitutb  Lbh  upon  Bstatb:  WUliam$  v.  ffiUoHt  58  Am.  Dec 
729. 

LiABiLiTT  or  Tenant  to  Pat  Taxis  on  his  landlord's  land:  See  note  to 
Blahe  v.  Sowe^  15  Am.  Dea  690. 

Pabtt  Claiming  Title  under  Collector's  Sale  for  Taxes  most  show 
aflfirmatively  a  compliance  with  every  substantial  requirement  of  the  law,  and 
a  tax  ooUector'a  deed  is  not  even  prima  fade  evidence  in  favor  of  the  piv> 
chaser's  title,  but  must  be  sustained  by  extraneous  facts:  Lffon  v.  HMtU^  46 
Am.  Dec  216;  Broum  v.  Wright,  42  Id.  481,  and  note  484,  collecting  prior 
cases;  IHkeman  v.  Parrish,  47  Id.  455,  note  465;  Alexander  v.  Walter^  50  Id. 
688. 

Bbgitalb  in  Sherhv^s  Deed:  See  Perkma  v.  Diftftfe,  86  Am.  Dec  97,  and 
Rote  102;  Jordan  y.Bradahaw,  anU^  p.  419;  Otooi  v.  Barktdale,  47  Id.  348,  and 
note;  Tanner  v.  SUne,  59  Id.  820^  and  cases  in  note  326;  Hardin  v.  Cheek,  64 
Id.  600,  note  602. 

Tenant  is  Estopped  prom  Denting  Title  under  which  he  entsra: 
Blakeney  v.  Fergueon,  20  Ark.  560,  citing  the  principal  case  to  this  point 

The  principal  case  is  cited  in  Fergueon  v.  EUer,  21  Ark.  163,  to  the  point 
that  tenant  in  possession  at  time  of  sale  is  not  estopped  from  purchasing 
premises  of  landlord  sold  for  taxes;  and  it  is  again  cited  in  Kennedy  v.  CZoyloa, 
29  Id.  275,  tb  the  point  that  where  the  deed  fails  to  recite  the  judgment  it 
may  be  aided  by  producing  the  judgment;  and  again  in  Clark  v.  Sawifert  48 
OaL  140,  that  when  title  is  to  be  established  through  a  sheriff's  deed  the 
judgment  and  execution  shpuld  be  introduced  in  evidence  with  the  deed,  but 
where  the  statute  makes  the  recitals  evidence  of  the  facts  recited,  and  the 
recitals  are  full,  it  disoenses  with  the  necessity  of  introducing  the  judgment 
and  execution. 


State  v.  Chapin. 

[17  Amkamuab,  661.] 

OmouiT  Cousr  o?  Uountt  where  Crime  is  Committxdv  hatino  Juris- 
mcnoN  op  Oipense,  has  jurisdiction  of  the  person  of  the  party  comndl- 
tiflg  it,  whether  his  appearance  was  voluntaiy  or  by  legal  ooen^on,  with* 
out  regard  to  his  dtiaenship. 
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If  Obxmx  18  ImamATB  Besult  ov  Pabtt's  Aot,  Hi  is  Aitowxrablb  iob 

It  IB  the  oonrts  of  the  ttato  where  it  is  committed,  though  setoally  absent 

from  the  state  at  the  time  he  does  the  act. 
Pabtt  Abssnt  ntoM  Statb  ComfimHO  Cbucb  tbmbm  by  Msans  or  Ih- 

NOOXNT  AoBNT  is  regarded  as  being  personally  present,  end  osn  be  held 

responsible  for  the  offense. 
AooMSAKT  BxroBS  Faot,  Who  is  Rbsibbnt  ot  Avothxb  Statb  at  Tdcb 

Gbimb  18  OoMMiTTBD,  isanswerablo  in  the  oonrts  of  the  state  of  which  h« 

is  a  resident,  whfle  the  principal  is  indictable  in  the  courts  of  the  slits 

nhere  the  crime  is  committed. 

Appeal  in  error.    The  opinion  states  the  case. 
Jordan,  atiofiiey  general,  for  the  state. 
Fowler  and  StiOweU,  for  the  defendant. 

By  Oonrt,  English,  C.  J.  This  ^was  an  indioljment  for  arson 
determined  in  the  Phillips  cironit  court. 

Adams  Chapin,  with  John  N.  Onmmings,  William  H.  Hol« 
land,  and  others,  was  charged  with  the  bnming  of  the  steamboat 
Martha  Washington,  on  the  Mississippi  river,  in  the  oonniy  of 
Phillips,  on  the  fourteenth  of  January,  1852.  In  some  of  the 
counts  in  the  indictment  Chapin  was  charged  as  principal,  and 
in  others,  as  accessary  before  the  fact. 

He  filed  the  following  plea  to  the  indictmeiit:  ''And  the 
said  Adams  Chapin,  etc.,  saith  that  the  court  here  ought 
not  to  take  cognizance  of  the  arson  and  felony  in  the  said 
indictment  aboTe  specified,  because  protesting  that  he  is  not 
guilty  of  the  same;  nevertheless  the  said  Adams  Chapin  saith 
that  at  the  said  several  times  when  the  said  supposed  o£fenses 
set  forth  in  the  several  counts  of  the  said  indictment  were  as 
therein  alleged  committed,  he  was  not,  nor  was  he  at  any  time 
prior  thereto,  in  the  said  state  of  Arkansas,  or  in  the  said  county 
of  Phillips,  but  was  then,  and  for  a  long  time  before  and  aft^ 
said  time,  a  citizen  of  the  state  of  Ohio,  one  of  the  sovereign 
states  of  the  United  States  of  America,  where  he  was  actually 
present  at  the  said  time,  etc.,  and  this  he  is  ready  to  verify; 
wherefore  he  prays  judgment,'*  etc. 

To  this  plea  tiie  state  replied  as  follows:  Predudi  non,  etc., 
<'  because  she  says  that  although  the  said  Adams  Chapin  is  and 
was  a  citizen  of  the  state  of  Ohio,  etc.,  at  the  time,  and  as  stated 
in  said  plea,  and  although  at  the  time  of  and  during  the  com- 
nussion  of  the  offense  alleged  and  charged  in  said  indictment, 
was  personally  present  in  the  state  of  Ohio,  and  had  been  before 
that  time,  and  afterwards,  in  said  state,  and  not  in  the  county 
of  Phillips,  and  state  of  Arkansas,  in  person,  as  he  haUi  above 
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thereof  alleged,  but  ihe  said  plaintiff  in  laot  njB  that  the  aaid 
Adams  Ohapin  did,  while  in  the  said  state  of  Ohio,  ooinspiie  to 
and  with  diyers  other  persons,  amongst  whom  was  one  John  N. 
Cmnmings,  and  William  H.  Holland,  to  procure,  and  did  then 
and  there  advise  and  counsel,  the  boming  of  the  said  steamboat 
Martha  Washington,  in  the  said  couniy  of  Phillips,  as  charged  in 
said  indictment,  and  the  plaintiff  avers  that  in  pursuance  of  said 
conspiracy,  aid,  counsel,  advice,  and  encouragement  so  given 
by  the  said  Adams  Chapin,  to  and  with  divers  other  persons, 
and  amongst  whom  were  the  said  John  N.  Onmmiugs  and  Will- 
iam H.  Holland,  the  said  John  N.  Oummings  and  the  said 
William  H.  Holland  did,  on  the  fourteenth  day  of  January, 
1852,  in  the  county  of  Phillips,  in  the  state  of  Arkansas,  bum 
said  steamboat  Martha  Washington,  and  the  said  defendant 
therefore  was,  while  in  the  said  state  of  Ohio,  accessary  before . 
the  fact  to  the  burning  of  said  steamboat,  in  the  county  of  Phil* 
lips,  in  the  state  of  Arkansas  aforesaid,  and  did  advise  and  coun- 
sel and  encourage  the  same  in  manner  and  form  as  charged  in 
said  indictment,  and  was  in  construction  and  contemplation  of 
law  present  at  the  commission  xd  said  offense,  to  wit,  at  the 
county  of  Phillips  aforesaid;  and  the  said  state  of  Arkansas 
further  says  that  the  said  Adams  Chapin,  after  the  commission 
of  said  offense  as  charged  in  said  bill  of  indictment,  came  within, 
and  now  is  within,  the  said  county  of  Phillips,  and  within  the 
jurisdiction  of  this  court;  without  this,  that  said  defendant  is 
not  guilty  as  charged  in  said  bill  of  indictment,  in  construction 
and  contemplation  of  law,  and  was  not  in  the  said  county  of 
Phillips,  and  state  of  Arkansas,  at  the  commission  of  said  offense, 
as  he  hath  above  thereof  alleged;  and  this  the  said  state  of 
Arkansas  is  ready  to  verify;  wherefore  she  prays  judgment,** 
etc. 

To  tins  replication  the  defendant  rejoined  as  follows:  **  That 
the  court  here  ought  not  to  take  cognizance  of  the  arson  and 
felony  aforesaid  by  reason  of  anything  contained  in  the  replica* 
tion  of  the  said  state  of  Arkansas  to  the  plea  of  said  defendant, 
etc.,  because  protesting,  as  heretofore,  that  he  is  not  guilty  of 
the  same,  or  the  said  supposed  conspiracy  charged  in  said  replica- 
tion, or  the  felonious  burning  of  the  said  steamboat  Martha 
Washington  by  the  said  John  N.  Cummiugs  and  William  H. 
Hollaud,  as  charged  in  and  by  said  replication,  at  the  time  and 
place  aforesaid;  nevertheless,  the  said  Adams  Chapin  saith,  al- 
though he,  the  said  defendant,  did  come  into  the  said  state  of 
Arkansas  after  the  commission  of  the  said  supposed  conspinu^ 
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and  the  anon  of  the  said  steamboat  hj  the  said  John  N.  Omn- 
mings  and  William  H.  Holland  as  aforesaid«andis  now  present 
mthin  said  state  of  Arkansas,  yet  be  in  fact  saith  that  he  did 
not  so  oome  into  said  state  yoluntatily  and  of  bis  own  accord; 
bat  that  long  after  said  supposed  offonses  be,  the  sud  defend- 
ant was  forcibly  brought  within  the  limits  thereof,  by  and 
under  the  power  and  authority  of  a  warrant  issued  by  the  gov- 
ernor of  the  state  of  Ohio,  based  and  predicated  upon  a  requisition 
made  upon  him  by  the  gOTemor  of  the  state  of  Arkansas,  under 
the  law  in  such  cases  made  and  pro7i4ed;  and  that  he  is  now 
here  and  within  said  state  of  Arkansas,  not  Toluntarfly,  bat 
under  said  original  arrest,  and  forcible  as  pertains  to  this  state, 
in  consequence  of  a  recognizance  entered  into  by  him  in  this 
court,  at  the  last  term  thereof,  for  his  appearance  at  Ubis  term» 
as  appears  by  said  record  now  remaining  in  this  court;  and  this 
the  said  defendant  is  ready  to  verify,  wherefore,''  etc. 

The  state  demurred  to  tbe  rejoinder,  in  short  by  consent,  the 
court  overruled  the  demurrer,  and  the  state  resting,  final  judg- 
ment was  rendered  discharging  the  defendant..  The  state 
brought  error. 

The  only  matter  set  up  in  the  rejoinder  in  avoidance  of  the 
matter  of  the  replication  is,  that  the  defendant  did  hbt  come  into 
this  state  voluntarily,  but  was  brought  here  upon  a  requisition  of 
the  governor  forcibly  and  against  his  will.  This,  though  respon- 
sive to  one  allegation  of  the  replication,  is  no  answer  to  what  we 
deem  its  substantial  and  essential  matter.  If  the  defendant  com-« 
mitted  an  offense  against  our  laws  in  Phillips  county,  the  circuit 
court  of  that  county  had  jurisdiction  of  the  offense,  and  when  he 
was  brought  into  court  it  bad  jurisdiction  of  his  person,  whether 
his  appearance  was  voluntaiy  or  by  legal  coercion,  and  without 
regard  to  his  citizenship:  Adams  v.  People,  IN.  Y.  179;  People 
V.  McLeod,  25  Wend.  673, 674  [37  Am.  Dec.  328];  Ex  parte  Smith, 
8  McLean,  134, 136. 

When  a  citizen  in  another  state  commits  a  high  crime  in  this. 
If  the  jurisdiction  of  our  courts  over  his  person  depended  upon 
his  voluntary  appearance  before  the  tribunal,  or  within  our  t^ii- 
torial  limits,  the  criminal  in  most  instances  would  doubtless  go 
unpunished. 

But  the  demurrer  reaches  back  to  the  replication,  and  we  must 
determine  whether  it  is  a  sufficient  answer  to  the  plea  or  not 
The  plea  is,  that  at  the  time  the  arson  was  committed  the  de- 
fendant was  a  citizen  of  and  present  in  the  state  of  Ohio,  and 
was  not  in  Phillips  county,  Arkansas,  where  the  crime  was  per- 
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peteatecL  The  replioation,  oonfeasing  this,  attempts  to  aToid  it 
by  alleging  that  the  defendant  'was  an  aooessazy  before  the  fact, 
in  Ohio,  to  a  felony  committed  by  his  oo-conspixators,  and  the 
principals  in  the  crime,  in  Arkansas. 

By  our  bill  of  rights,  sec.  11,  the  aocosed  is  entitled  to  a 
"  trial  by  an  impartial  jury  of  the  conniy  or  district  in  which 
the  crime  shall  have  been  committed/'  And  by  the  constitation 
of  the  United  States,  amend,  art  6:  '^  In  all  criminal  prosecu- 
tions the  accosed  shall  ^oy  the  right  to  a  speedy  and  public 
trial,  by  an  impartial  jury  of  the  state  and  district  wherein  the 
crime  shall  haye  been  committed,  which  district  shall  have  been 
previously  ascertained  by  law/'  The  laws  of  Artansas  haTe  no 
extraterritorial  operation.  Each  state  possesses  the  ezdusiye 
power  to  provide  for  the  punishment  of  crimes  committed  within 
its  limits,  except  so  far  as  this  power  may  have  been  surrendered 
to  the  government  of  the  United  States  by  the  federal  constitu- 
tion. In  this  case  the  Martha  Washington  was  burned  in  Arkan- 
sas; our  laws  were  violated,  and  our  courts  have  jurisdiction  to 
try  and  punish  all  persons  who  were  actually  or  constructively 
present,  participating  in  the  crime. 

It  is  not  necessary  in  all  cases  that  a  man  should  be  actually 
present  in  this  state  to  make  him  amenable  to  our  laws  for  a 
crime  committed  here.  If  the  crime  is  the  immediate  result  of 
his  act,  he  may  be  made  to  answer  for  it  in  our  courts,  though 
actually  absent  from  the  state  at  the  time  he  does  the  act,  because 
he  is  constructively  present,  or  present  in  contemplation  of  law. 
For  example,  if  a  man  standing  beyond  our  boundary  line,  in 
Texas,  were,  by  firing  a  gun,  or  propelling  any  other  implement 
of  death,  to  kill  a  person  in  Arkansas,  he  would  be  guilty  of 
murder  here,  and  answerable  to  our  laws,  because  the  crime  is 
regarded  as  being  committed  vrhere  the  shot,  or  other  implement 
propelled,  takes  effect:  1  Ch.  Grim.  L.  191;  United  StaiesT.  Daina, 
2  Sumn.  482;  People  v.  Adams,  3  Denio,  207  [45  Am.  Dec.  468]; 
People  V.  Baihbun,  21  Wend.  609. 

Again:  if  a  person  absent  from  this  state  commits  a  crime 
here  through  or  by  means  of  an  innocent  instrument  or  agent, 
it  seems  that  the  law  would  regard  him  as  personally  present, 
and  hold  him  responsible  for  the  offense.  As,  for  example, 
if  the  defendant  had  fired  the  Martha  Washington  through 
the  agency  of  an  idiot:  Fost.  Crown  L.  349;  1  Ch.  Crim.  L. 
191;  Whart.  Crim.  L.  115;  or  where  one  utters  forged  notes 
through  an  innocent  agent:  People  v.  Sathbun,  supra;  or  obtains 
nM>ney  by  false  pretenses  through  such  agency:   People  v. 
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Adams,  mipra;  or  fsenda  poison  to  aaoiher  thzongh  a  letter 
intending  to  poison  him,  and  sncoeeds:  Begina  t.  OarreU,  22 
Eng.  L.  &  Eq.  607;  People  t.  Baihbun,  supra. 

Again:  it  seems  that  in  misdemeanors,  where  there  are  no 
accessaries,  but  all  are  regarded  as  principals  who  in  any  manner 
participate  in  the  commission  of  the  crime,  if  a  person  in  one 
state  procure  the  commission  of  a  crime  of  that  grade  in  another 
state,  through  eyen  a  guilty  agent,  the  procurer  is  regarded  as  a 
principal  in  the  offense,  and  as  being  present,  in  contemplation 
of  law,  where  it  is  committed,  and  answerable  there  for  the  crime: 
OommonweaUh  y.  CHUespie,  7  Serg.  &  B.  478  [10  Am.  Dec.  476]; 
People  T.  Adams,  8  Denio,  207  [46  Am.  Dec.  468];  Barhhamsted 
T.  Parsons,  3  Conn.  1;  Bex  ▼.  Johvson,  6  East,  683. 

But  the  offense  under  consideration  was  a  felony,  and  Cum- 
mings  and  others  who  burned  the  boat  in  Arkansas,  in  pursuance 
of  a  conspiracy  entered  into  with  the  defendant  Chapin  in  Ohio, 
w^e,  according  to  the  allegations  of  the  implication,  guilly 
agents,  and  the  principals  in  the  crime,  while  Chapin  was  an 
accessary  before  the  fact  in  Ohio. 

Such  being  the  case  made  by  the  replication,  Chapin  was 
guilty  of  a  crime  in  Ohio,  and  answerable  there,  while  Ciun- 
mings  and  others,  the  principals  in  the  arson,  were  indictable 
in  Arkansas.  We  have  been  able  to  find  no  authority  to  sustain 
the  jurisdiction  of  the  Phillips  circuit  court  as  to  defendant 
Chapin,  upon  the  allegations  of  the  replication:  1  Ch.  Crim. 
L.  191;  Ex  parte  Smith,  3  McLean,  121;  State  y.  Enighi,  Tayl. 
66;  S.  C,  2  Hayw.  (N.  C.)  109;  People  y.  Adams,  8  Denio,  207 
[46  Am.  Dec.  468];  People  y.  Baihbun,  21  Wend.  609;  Ark.  Dig. 
c.  62,  sec.  110. 

The  judgment  of  the  court  below  is  affirmed. 

JUBISDIOnON,  HOW  ACQUIRID  —  EffBOT  ON  C0UKT7  DiyiSIONS  —  OyEB 
NoN-BBSiDXNTs:  See  notes  to  BartUt  v.  Knight,  2  Am.  Deo.  45;  Flint  Biver 
Steamboat  Co,  v.  Fotter,  48  Id.  278;  Phdp9  v.  Brewer,  67  Id.  62;  Myers  v. 
Myers,  68  Id.  683. 

Cbxms  is  D£bmzi>  to  be  CJommittkd  anb  Punishablk  wrrmK  State, 
when  a  person,  though  sitnate  in  another  state,  and  there  originating  and 
concocting  the  crime,  consummates  it  within  the  state  hy  innocent  agents  here 
employed,  and  acting  under  his  authority  and  personal  presence.  Where  a 
crime  is  committed  is  not  essential  to  make  one  a  principal  in  its  oommis- 
■ion:  People  ▼.  Adams,  46  Am.  Dec.  468,  and  note  478;  note  to  Myers  y. 
Myers,  68  Id.  692,  citing  the  principal  case;  State  ▼.  Moore,  69  Id.  364.  And 
M  to  who  are  accessaries,  and  where  they  may  be  punished,  see  note  to  State 
y.  BUdreth,  61  Id.  373  et  seq.;  State  v.  Moore,  supra, 

OwWEHBia    CAN    BK    PulflSHXD    ONLT    BT    SoyKBBIOHTr    AOAIKSr  WmOB 

Text  axk  CoioamD:  TronMey  y.  Humphrey,  23  Mich.  480^  dtlng  the 
fKHmoigsl  case  to  this  point 
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HEBfPSTBAD    V.   JOHNSTOIT. 

[18  AmwiMWAl,  198.] 

Iton  Djikd  SioinED  by  Okantob  and  Tbustub,  a  Valid  nr  Otbsb 
Bastwom,  Vssn  Titlb  to  the  property  in  the  trustee  for  the  benefit  ol 
all  the  eesttiU  que  trtui,  without  the  tigiifttaree  of  crediton  who  ue  ben 
efioiariee. 

AflBIRT  OV  Bnf  KFIOIABr  WILL  BB   PrWUMID   OHLT  WHSBB  FB0T18I01»  OF 

Died  ark  Bbvbvioial  to  hit  interest;  and  when  otherwlae^  affixniattye 
acts  mnst  be  shown  establishing  asMnt. 

IVSOLYKNCnr  AND  UNVITlfB88  OV  PaBTT  TO  BbOOKB  TmUBSMB  MUff  BB  PUT 

IN  lasvB  BT  Plbadinos,  and  proved,  in  order  to  make  them  objeolioni 

to  the  validity  of  a  tnist  deed* 
Debtor  in  Faiuno  GntouMSCANOBS  mat  Pbkiee  Onb  Obbditob  t^another, 

by  assignment  of  his  estate  in  trost,  made  in  good  faith,  when  no  legal 

prohibition  exists. 
BxriM  that  P068I8S10N  BY  Vbndob  Subsbqubnt  to  Salb  18  Pbima  Facib 

Byidknob  or  Fraud  does  not  apply  to  mortgages  and  deeds  of  tmst 

where  the  grantor,  by  the  terms  of  the  deed,  is  permitted  to  retain  pes- 

session  of  the  property  nntil  default  of  payment. 
fkAUD  will  not  bb  Infbbbbd  UNLB88  Dbbd  PO0TPONB8  Payment  bob 

Unbbasokablb  Length  ov  Tike  after  matnrity  of  debts  seeored  by  it^ 

and  proyides  that  the  grantor  shall  retain  possession  of  the  property  nn« 

til  default  of  payment  with  a  fraudolent  intent  to  oover  np  the  property 

for  the  nse  of  the  grantor. 

JUDOMBNT   CreDITOB    MAY,   IT    THBRB  18  BXGB88  OF  PbOPBBTY  KmkBAOEPJ 

IN  Trust  Deed  above  what  is  necessary  to  seoore  the  payment  of  the 
tmst  debts,  file  a  bill  to  subject  such  excess  to  the  payment  of  his  debt. 

Party  Claimino  under  Deed  Attaokbd  for  Fraud  makes  hprima/ack 
case  by  producing  the  securities  recited  in  the  deed,  and  puts  the  oinif 
probandi  on  the  attacking  party. 

Bblationship  betwben  Partieb  18  NOT  OF  Itbelf  Evidence  of  Fraud. 

Pabtibs  Bsmaininp  in  PossEsaioN  OF  Bbsidenoe  after  Trust  Sale,  being 
matter  occurring  subsequent  to  the  execution  of  the  trust  deed,  cannot 
affect  its  validity. 

Dbposition  Containing  Both  Incompetent  and  Competent  Matter  is 
admissible  in  evidence  as  to  the  competent  matter. 

Witness  is  Competent  Who  Swbars  that  He  has  No  Intbrbst  in  the 
result  of  the  suit. 

Note  is  Competent  Svidenoe  wbbn  Sionaturb  of  Payor  is  Admitted 
to  be  genuine,  and  makes  aprtmayoete  case  of  its  validity,  and  the  bur- 
den of  proving  that  it  is  fictitious  is  on  the  party  seeking  to  oontro- 
vert  it. 

Pabty  Averrino  by  Way  of  Avoxdanob  that  Dbbd  of  Trust  is  Madb 
TO  Hinder,  delay,  and  defraud  creditors  of  the  grantor,  the  ohu$  pr^ 
baauU  is  upon  the  party  so  averring. 

Fraud  must  be  Established  by  Proofs;  it  will  not  be  presumed. 

Dbbd  of  Trust,  or  Other  Oonyxyancb  whose  Effbot  is  to  Hinder  and 
Delay  Payment  of  Claims  of  creditors  of  the  grantor,  is  not  void  un- 
less contrived  for  that  purpose,  and  the  grantee  or  beneficiary  must  be 
party  privy  to  the  fraudulent  design 
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AtnukL  in  equify.    The  opmion  staten  the  caee. 
Hempstead,  for  the  appellant. 
Marr,  for  the  appellees. 

By  Court,  EKGUsBy  0.  J.  This  was  a  bill  filed  on  the  ohan- 
cexy  jdde  of  the  Union  oiroiiit  ooort  on  the  seyenth  of  Ootober, 
1862,  by  James  H.  Johnston,  of  Union  cotmiy;  Martha  A. 
Langster,  late  Sheppard,  and  her  husband,  William  Langster, 
of  Haywood  county,  Tennessee;  B.  Biohards,  Robert  W. 
Adams,  and  John  M.  Lee,  late  partners  pnder  ttie  style  of  B. 
W.  Adams  &  Oo.;  and  Bobert  W.  MoOalpin,  of  New  Orleans — 
against  Samuel  H.  Hempstead  and  others. 

The  allegations  of  the  bill  are  in  substance  as  follows: 

That  on  the  twenty-fifth  of  March,  1847,  William  D.  Lee 
executed  a  promissory  note  to  Archer  Phillips,  guardian  of  J. 
0.  Marley,  for  one  thousand  six  hundred  and  fifty-eight  dollars 
and  thirty-nine  cents,  due  one  day  after  its  date. 

On  the  same  day  he  executed  another  note  to  said  Phillips, 
as  guardian  of  M.  H.  Marley,  for  one  thousand  two  hundred 
and  eighty  dollars  and  thirty-two  cents,  due  one  day  after  date. 

That  the  complainant  Martha  A.  Langster,  who  was  then 
Martha  A.  Sheppard  and  a  fsine  sole,  signed  both  of  said  notes 
9ifl.  the  security  of  Lee. 

On  Uie  eighth  of  April,  1852,  and  before  that  time,  Lee  was,  and 
still  is,  indebted  to  complainant  B.  Bichards,  by  note  and 
account,  in  the  sum  of  two  hundred  and  eighty  dollars. 

On  and  before  the  same  day  he  was  indebted  to  complainants 
B.  W.  Adams*&  Co.  in  the  sum  of  one  hundred  and  forty  dol- 
lars by  open  account. 

And  to  complainant  McOalpin,  by  open  account,  in  the  sum 
of  one  hundred  and  twenty  dollars. 

On  the  eighth  of  April,  1852,  the  said  scTeral  debts  remaining 
wholly  unpaid,  and  the  liability  of  complainant  Martha  A. 
Langster  and  her  husband,  as  the  security  of  Lee,  still  subsist- 
ing, except  as  to  the  sum  of  about  eight  hundred  dollars  pre- 
viously paid  by  her  and  her  husband  on  the  said  notes  signed 
by  her  as  the  security  of  Lee,  and  Lee,  being  then  liable  to  re- 
fund that  sum  to  them,  and  being  desirous  to  secure  the  pay- 
ment thereof ,  and  to  indemnify  them  against  liability  or  loss 
for  or  on  account  of  the  said  Martha  A.  haying  become  bis 
security  on  said  notes,  as  also  to  secure  the  payment  of  the 
said  scTcral  sums  due  as  aforesaid  to  complainants  B.  Bichards, 
B.  W.  Adame  k  Oo.,  and  Bobert  W.  McOalpin,  made,  executed. 
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and  deliTered  his  certain  deed  of  trust,  1^  which  he,  the  said 
Lee,  in  consideration  of  the  existence  of  the  said  sevoal  debts, 
and  of  the  liability  of  said  Martha  A.  and  her  husband  as  se- 
onriiy  for  him  as  aforesaid,  and  of  his  desire  to  indemnify  them 
as  aforesaid,  and  for  the  farther  consideration  of  one  dollar 
paid  to  him  hj  complainant  James  H.  Johnston,  granted,  bar- 
gained, sold,  and  conyeyed  to  said  Johnston,  his  heirs  and 
assigns,  etc.,  a  negro  man  slave  named  Harry,  about  twenfy- 
eight  years  of  age,  two  tracts  of  land  situated  in  Union  counfy, 
contahiing  about  fifiy.  acres,  and  two  blocks  of  ground  in  the 
town  of  El  Dorado,  which  are  described,  etc. 

In  trust,  nevertheless,  and  upon  the  express  agreement  1^  the 
terms  of  the  deed,  that  Johnston,  the  trustee,  should  permit 
Lee  to  retain  possession  of  the  slave  Harry,  and  the  real  estate 
conveyed  by  the  deed,  until  the  first  of  Januaiy,  1853;  and  upon 
the  further  trust,  that  if  said  debt  or  either  of  them,  or  any 
part  thereof  should  then  remain  unpaid,  the  trustee  upon  receiv- 
ing notice  in  writing  from  any  one  of  the  creditors  aforesaid  to 
close  the  trust,  should  forthwith  advertise  the  trust  properly  for 
sale  to  the  highest  bidder,  for  cash,  at  the  court-house  door  in 
the  town  of  El  Dorado,  by  giving  twenty  days'  previous  notice 
of  such  sale,  by  written  advertisements  posted  up  at  three  pub- 
lic places  in  the  county  of  Union,  etc.;  and  should  appropriate 
the  proceeds  of  the  sale  to  the  payment  of  the  several  trust 
debts;  and  if  not  sufficient  to  pay  them  all,  to  distribute  the  pro- 
ceeds pro  rata  among  the  creditors;  but  if  any  balance  should 
remain  in  the  hands  of  the  trustee  after  discharging  all  the  trust 
debts,  he  should  pay  over  such  balance  according  to  the  order 
and  direction  of  said  William  D.  Lee. 

That  the  deed,  on  the  day  of  its  execution,  was  duly  acknowl- 
edged by  Lee,  the  grantor,  and  Johnston,  the  trustee,  and  on 
the  tenth  of  April,  1852,  filed  for  registration  in  the  recorder's 
office  of  Union  counfy,  where  the  trust  properly  was  situated, 
and  duly  recorded,  etc. 

A  copy  of  the  deed  is  exhibited,  and  its  provisions  are  substan* 
tially  as  stated  the  bill. 

It  is  further  alleged  in  the  bill  that  on  the  ninth  of  August, 
1852,  the  marshal  for  the  eastern  district  of  Arkansas,  by  virtue 
of  dkfi.fa.  issued  from  the  circuit  court  of  the  United  States  for 
said  district,  in  favor  of  Bemheimer,  Eosteen  &  Go.,  against 
said  William  D.  Lee  and  Minton  Utley,  levied  on  the  slave 
Harry  as  the  property  of  Lee,  and  advertised  him  to  be  sold  at 
the  court-house  door,  in  El  Dorado,  on  the  twentieth  of  Sep^ 
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tember,  1862.  That  Lee  gare  a  deliTexy  bond,  and  retained 
posseBeion  of  the  slave  until  the  day  of  Bale,  when  he  deUyered 
him  to  the  marshal,  who,  under  instructions  from  Samuel  H. 
Hempstead,  attorney  for  the  plaintiffs  in  the  execution,  sold 
the  slave,  and  Quillin  purchased  him  for  Hempstead  at  *two 
hundred  dollars,  and  took  possession  of  him.  That  Hany  was 
worth  about  one  thousand  five  hundred  dollars. 

That  Hempstead  caused  the  slave  to  be  purchased  for  himself 
with  a  fail  knowledge  of  the  existence  of  the  deed  of  trust,  and 
of  the  rights  of  complainants  thereunder,  hoping  to  be  able 
to  defeat  the  deed,  etc. 

That  since  the  execution  of  the  deed,  the  debt  of  MeCalpin 
had  been  paid;  the  debt  due  to  B.  W.  Adams  &  Go.  had  all 
been  paid  but  about  sixty-two  dollars;  and  twenty-five  dollars 
had  been  paid  on  the  note  to  the  guardian  of  J.  0.  Marley,  and 
seveniy-five  dollars  on  the  note  to  the  guardian  of  M.  H.  Marley; 
and  that  with  the  exception  of  these  payments,  all  the  debts  and 
liabilities  recited  in  the  deed  of  trust  remained  unpaid. 

That  Johnston,  the  trustee,  attended  the  marshal's  sale,  pub- 
licly forbid  the  sale  of  the  slave,  exhibiting  the  deed  of  trust, 
and  giving  notice  of  the  fights  of  complainants  under  it,  etc. 

That  Hempstead  would  remove  the  slave  beyond  the  juris- 
diction of  the  court,  so  that  he  could  not  be  had  when  required 
for  the  purposes  of  the  trust,  unless  restrained,  etc. 

Hempstead  and  Lee  were  made  defendants,  and  the  bill  prayed 
that  Hempstead,  etc.,  might  be  enjoined  from  removing  the 
slave,  etc.,  that  an  account  be  taken  of  the  trust  debts,  etc., 
and  that  the  trust  property  be  sold  under  a  decree  of  the  court 
to  satisfy  the  same,  and  for  general  relief. 

Hempstead  answered  the  bill  substantially  as  follows: 

That  on  the  twelfth  of  April,  1852,  Bemheimer,  Eusteen  & 
Co.,  of  Pennsylvania,  recovered  a  judgment  against  William  D. 
Lee  and  Minton  XJtley,  of  Union  county,  Arkansas,  in  the  cir- 
cuit court  of  the  United  States  for  the  eastern  district  of  Arkan- 
sas, for  six  hundred  and  nineiy-six  dollars  and  thirty-nine  cents 
damages,  and  thirty-one  doUaors  and  seventy-eight  cents  costs. 
The  judgment  was  for  balance  due  on  a  note  executed  by  Lee 
and  Utiey  to  the  plaintiffs,  tenth  of  May,  1849,  for  one  thousand 
two  hundred  and  eighty-one  dollars  and  thirty  cents,  due  at 
twelve  months,  and  upon  which  they  paid  seven  hundred  dollars 
on  the  first  of  May,  1851. 

On  the  nineteenth  of  April,  1852,  an  execution  issued  upon 
the  judgment,  which  was  levied  by  the  marshal  on  the  slave 
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Hany^  m  Um  property  of  Lee^  on  the  ninth  of  Angnat*  and  the 
alave  mm  sold  on  the  twentieth  of  September  following^  and 
pnrdhaaed  for  respondent,  by  his  agent  Qnillinj  at  two  hnndred 
dollars.  On  the  eleventh  of  October,  1862,  the  marshal  eseoated 
to  respondent  a  bi^  of  sale  for  Harry. 

Bespondent  could  not  answer  as  to  the  actual  Taloe  of  the 
slave;  thought  it  probable  he  was  worth  more  than  respondent 
gave  for  him;  but  he  porchased  him  at  a  pablio  sale,  hirlj  con- 
ducted, at  which  every  one  so  disposed  had  an  opportunity  to 
bid;  and  if  the  slave  did  not  bring  his  full  value,  it  was  owing 
to  the  conduct  of  complainants  or  their  agents  in  casting  a 
cloud  oii  the  title  1^.  setting  up,  aa  respondent  was  informed 
and  believed,  a  &lse  and  fraudulent  claim  thereto,  under  the 
trust  deed,  of  which  wrong  they  could  take  no  advantage. 

Bespondent  claims  to  be  a  bona  fide  purchaser  of  the  dave  fot 
a  valuable  consideration.  He  admits  that  before  the  sale  by  the 
Tnarehftl  he  had  been,  informed  that  Lee  had  made  a  deed,  in 
which  the  slave  was  embraced,  but,  was  not  advised  of  its  pre- 
cise nature  or  extent,  and  his  informant  stated  to  respondent 
that  such  deed  was  believed  to  be  fraudulent  and  void,  and 
made  to  defraud  the  creditors  of  said  Lee,  which  respondent  be- 
lieved and  charges  to  be  true.  . 

That  the  note  on  which  the  above  judgment  was.  obtained 
was  in  the  hands  of  respondent,  as  the  attorney  for  Bemheimfflr, 
Eusteen  &  Oo.,  long  before  suit  was  instituted,,  of  which  Lee 
was  aware^  and  had  received  indulgence  thereon;  and  respond- 
ent was  informed,  believed  it  to  be  true,  and  so  charges,  that 
the  deed  ^xim  Lee  to  Johnston,,  mentioned  in  the  bill,  was 
designed  and  intended  to  defraud,  hinder,  and  deky  the  cred- 
itors of  the  said  Lee,  and  especially  the  plaintifTsin  said  judg- 
ment. That  the  debts  mentioned  in  the  deed  were  merely  pre- 
tended and  simulated,  and  not  bona  fide.  That  the  deed  was 
made  1^  Lee  to  place  his  property  beyond  the  reach  of  the  said 
judgment  and  execution,  and  to  prevent  the  plaintiflb  therein 
from  obtaining  satisfaction  of  their  debt,  and  also  to  reserve  and 
obtain  an  advantage  to  himself  thereby,  and  that  the  deed  was 
fraudulent,  null,  and  void  as  against  respondent  as  purchaser 
under  said  execution. 

Bespondent  submits  that  the  complainants  had  full  and  ade- 
quate remedy  at  law  in  respect  of  the  matters  complained  of  in 
the  bill,  and  were  not  entitied  to  any  relief  in  equity  as  against 
him;  and  daimsthebenefit  of  this  defense,  as  if  upon  demurrer, 
etc. 
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Wiih  the  gnawer  is  exhibited  a  tnaseript  of  the  xeoord  of  the 
piooeediiigB»  judgment^  ezeoation,  and  xetnxn  in  the  caee  of 
Bemheimer,  Hutteen  d  Oo.y.  Lee  S  UUey,  under  which  Hemp- 
stead pnxohaaed  Hany,  and  also  a  copy  of  the  marshal's  bill  of 
sale  to  him  for  the  daTe. 

The  ease  was  heard  at  Deoember  tenn,  1864,  on  bill  and  ex- 
hibits, answer  and  exhibits,  replication,  depositions,  and  agree- 
ment of  cotmsd,  and  the  court  decreed  that  the  deed  of  trust 
was  not  fraudnient  and  Toid  as  against  the  creditors,  etc.,  of 
Lee,  that  the  dare  Hany  be  surrendered  np  to  the  trustee,  and 
that  Hempstead  be  pexpetnally  e&join^  from  setting  np  title  to 
the  slate  under  his  porobase,  etc.  Hempstead  appealed  from 
the  decree. 

So  much  of  the  testimony  as  is  deemed  mateikl  will  be  stated 
ii^  connection  with  the  points  discussed  in  the  progress  of  this 
opinion. 

'^lESveiy  ocmveyance  or  assignment,  etc.,  made  or  oontriTed 
with  the  intent  to  hinder,  delay,  or  defraud  creditors  or  other 
persons  of  their  lawful  actions,  damages,  f orfeitores,  debts,  cur 
demapds,  as  agsinst  creditors  and  purchasers,  prior  and  subse- 
quent, shall  be  void; "  Dig.,  c.  78,  sec.  4. 

"  Up  such  conyeyance  or  charge  shall  be  deemed  Toid  in  &Tor 
of  an  innocrait  subsequent  purchaser,  if  the  deed  or  conveyance 
shall  have  been  duly  aclmowledged  or  proven  and  recorded,  or 
the  purchaser  have  actual  notice  thereof  at  the  time  of  his  pur- 
chase, unless  it  shall  appear  that  the  grantee  in.such  conv^- 
ance,  or  person  to  be  bene^ted  by  such  charge,  was  party  or 
privy  to  the  fraud  intended:"  Dig.,  c.  78,  sec.  6. 

The  several  grounds  upon  which  the  appellant  insists  that  the 
deed  in  question  was  fraudulent  and  void,  under  the  above  stat- 
ute, will  be  talcen  up  in  the  order  in  which  he  has  presented  and 
discussed  them. 

1.  The  first  objection  taken  to  the  validity  of  the  deed  is,  that 
the  creditors  for  whose  benefit  it  was  made  did  not  sign  nor 
assent  to  it. 

The  deed  was  signed  by  Lee,  the  grantor,  and  Johnston,  the 
trustee.  If  valid  in  other  respects,  Jt  vested  the  title  to  the 
property  in  the  trustee  for  the  benefit  of  all  the  ceetuie  que  irual, 
or  such  of  them  as  thought  proper  to  avail  themselves  of  its 
provisions.  It  was  not  necessary  for  the  creditors  to  sign  the 
deed.  In.  JEk  parte  Conway,  4  Ark.  860,  Mr.  Justice  Lacy,  deliv« 
ering  the  opinion  of  a  majority  of  this  court,  said:  "  The  law  is, 
that  creditors  are  presumed  to  give  their  assent  to  this  deed,,  as 
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it  is  made  for  ibeir  benefit^  unless  ihej  come  in  and  specially 
object  to  it.  Deeds  of  trost  are  often  made  for  the  benefit  pf 
persons  who  are  absent,  and  even  for  persons  not  in  being; 
whether  they  are  for  the  payment  of  money  or  for  any  other 
purpose,  no  expression  of  the  assent  of  such  person  is  necessaiy . 
And  such  trust  is  always  held  to  be  executed  upon  the  principle 
that  the  deed  is  complete  when  the  trustees  take  upon  themselves 
its  performance.  It  is  not  even  necessary  to  the  validity  of  such 
assignments  that  the  creditors  should  be  consulted.  Creditors 
are  always  presumed  to  be  willing  to  receive  their  debts  from 
any  hand  that  will  pay  them.'' 

Substantially  the  same  language  was  used  by  Ohief  Justice 
Marshall  in  Brooks  v.  Marbwry^  11  Wheat  97.  To  the  same 
effect  are  Brashear  v.  Wesi,  7  Pet.  618;  WisuHxU  v.  Boss,  4  Port. 
821;  Kmnard  v.  Thompson,  12  Ala.  487;  MMory  v.  Stodder,  6 
Id.  801. 

It  seems,  however,'  that  the  assent  of  the  creditor  will  only  be 
presumed  in  cases  where  the  provisions  of  the  deed  are  benefi- 
cial, and  not  prejudicial  to  his  interest:  Mavldin  v.  ArmiiUead, 
B£t,  14  Ala.  709;  SmiJOi  v.  LeamUs,  10  Id.  104;  Elmes  v.  Suth-^ 
erland,  7  Id.  266;  Lockhart  v.  WyaU,  10  Id.  284  [44  Am.  Deo. 
481];  Graham  v.  Lockhart,  8  Id.  9;  Hodge  v.  WyaU,  10  Id.  271. 

Mrs.  Langster  and  her  husband  were  the  principal  benefici- 
aries  in  the  deed.  She  was  the  securiiy  of  Lee  on  two  notes, 
and  the  deed  indemnifies  her  and  husband  against  loss  on 
that  account.  It  was  clearly  for  their  benefit,  and  their  assent  t<> 
its  provisions  would  be  presumed,  if  not  expressly  shown.  Buk 
it  appears  from  the  agreement  made  by  counsel  at  the  hearini; 
that  immediately  after  the  deed  was  executed  they  were  advise<1 
of  its  execution,  and  forthwith  accepted  the  deed,  and  forwarded 
the  two  notes,  upon  which  Mrs.  Langster  was  securiiy,  to  the 
trustee  by  letter. 

It  seems  from  the  allegations  of  the  bill,  and  the  recitals  in 
the  deed,  etc.,  that  the  claims  of  the  other  creditors  were  due 
when  the  deed  was  made  (eighth  of  April,  1852);  and  the  time 
of  payment  was  postponed  until  the  first  of  January  following. 
If  Lee  had  not  been  in  failing  circumstances  at  ttie  time  the 
deed  was  executed,  inasmuch  as  it  put  off  the  payment  of  these 
debts  for  a  period  of  about  eight  months,  perhaps  the  deed 
could  not  have  been  regarded  as  beneficial  to  them,  nor  their 
assent  to  its  provisions  presumed,  in  the  absence  of  affirmative 
acts  conducing  to  establish  such  assent. 

But  the  proof  shows  that  Lee  was  in  tailing  dienmstMUMS 
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when  the  deed  was  made.  The  time  fixed  for  the  payment  of 
the  debts,  and  sale  of  the  properly  on  default,  was  perhaps  not 
unreasonably  remote.  The  answer  to  the  bill  does  not  put  in 
issue  directly  the  assent  of  the  creditors  to  the  deed,  but  avers 
that  the  debts  recited  in  the  deed  were  feigned,  and  not  real. 
When  the  slaye  was  offered  for  sale  by  the  marshal,  the  trustee 
interposed  on  behalf  of  the  creditors,  and  after  the  sale  they 
filed  their  bill  to  enforce  tiie  provisions  of  the  deed.  Upon  all 
the  facts  of  the  case,  we  think  the  assent  of  the  beneficiaries 
su£Bciently  shown. 

2.  The  second  objection  to  the  validiiy  of  the  deed  is  that  it 
does  not  appear  that  Johnston,  the  trustee,  was  solvent,  or  a 
proper  person  in  other  respects  to  be  a  trustee. 

This  objection,  like  the  one  just  disposed  of,  is  made  in  the 
argument  here,  and  not  in  the  answer  to  the  bill.  The  solvency 
of  Johnston,  or  his  fitness  to  become  a  trustee,  was  not  ques- 
tioned by  the  answer,  nor  was  it  made  to  appear  by  any  proof 
in  the  cause  that  he  was  insolvent  or  unfit  to  act  as  trustee. 

3.  It  is  next  insisted  that  the  deed  was  absolutely  void,  because 
it  provided  upon  its  face  that  Lee  might  retain  the  possession 
of  the  trust  property  until  the  first  of  January,  1858,  the  time 
limited  for  the  payment  of  the  debts. 

Several  facts  agreed  upon  by  the  counsel  must  be  considered 
in  connection  with  this  provision  of  the  deed. 

It  seems  that  from  the  fall  of  1847  until  the  year  1851  Lee 
and  Utley  were  engaged  as  partners  in  merchandising  at  El 
Dorado,  and  did  a  very  considerable  business.  In  the  last- 
named  year  they  dissolved,  and  TTtley  turned  over  to  Lee  the 
whole  of  the  partnership  effects.    Utley  was  insolvent. 

At  the  time  the  deed  in  question  was  made,  Lee  was  in  failing 
circumstances,  and  suits  were  pending  against  him  and  Utley. 
About  the  same  time  he  made  two  other  deeds  of  trust,  upon  his 
individual  property,  by  one  of  which  he. secured  the  payment' 
of  all  his  individufij  debts,  which  were  not  embraced  in  the  deed 
now  before  us;  and  by  the  other  he  secured  two  of  the  creditors 
of  Lee  &  Utley,  of  Philadelphia,  who  had  not  sued  upon  their 
claims,  nor  been  paid  any  part  of  them.  The  properly  con- 
veyed by  these  deeds  was  under  the  control  of  the  creditors 
secured  thereby. 

All  of  the  goods  and  chattels  of  the  firm  of  Lee  &  Utley  were 
duly  levied  upon  and  sold  at  judicial  sales. 

Before  the  execution  of  the  deed  in  question,  Lee  had  made 
a  contract  with  one  Wallar,  by  which  he  had  engaged  to  him 
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{he  serrioes  of  the  boy  Hany^  as  a  striker  in  a  imiih-shop  car- 
ried on  hj  Lee  &  Wallar  during  the  year  1852»  etc. 

A  debtor  in  failing  ciroomstanceSy  by  assignment  of  his  estate 
in  trust,  made  in  good  fidth,  may  prefer  one  creditor  to  another 
when  no  baxikrupt  or  other  law  prohibits  such  preference,  and 
no  legal  lien,  binding  on  the  properly  assigned,  exists.  This  is 
a  well-settled  principle  in  the  English  and  American  law,  and 
admitted  by  numerous  authorities:  2  Eenf  s  Oom.,  8th  ed.,682, 
and  case  cited  in  note  6,  at  page  701. 

It  was  held  in  Tkoyne^s  Case,  3  Go.  80,  that  where  a  yendor 
made  an  absolute  sale  of  chattels  for  a  Taluable  consideration  to 
a  creditor,  but  continued  in  possession  and  exercised  acts  of 
ownership  oyer  the  goods,  it  was  fraudulent  and  void  as  against 
other  creditors,  within  the  statute  o|  13  Elizabeth. 

This  is  a  leading  case  on  the  subject  of  the  effect  of  the  Tender 
continuing  in  possession  after  an  absolute  sale  of  goods.  It 
has  been  followed  by  numerous  cases  both  in  the  courts  of  Eng- 
land and  of  our  own  country.  But  a  controversy  has  prevailed 
in  the  decisions,  as  to  whether  the  vendor  retaining  possession 
in  such  case  is  to  be  considered  as  only  a  badge  or  evidence  of 
fraud  to  be  submitted  to  the  jury  under  the  direction  of  the 
court,  and  subject  to  be  rebutted  by  counter-testimony,  or 
whether  it  is  to  be  regarded  as  such  a  circumstance  per  $e  as 
makes  the  transaction  fraudulent  in  law.  The  decisions  on  this 
subject  are  collected  in  1  Smith's  Lead.  Oas.,  by  Hare  &  Wal- 
lace, p.  1-74;  2  Kent's  Com.,  8th  ed.,  615-636,  and  notes;  1 
Pars,  on  Cont.  442,  note  v;  Land  v.  Jeffries,  6  Band.  268,  and 
opinion  of  Judge  Cabell  in  the  same  case,  in  appendix. 

This  court  has  adopted  the  rule  that  possession  by  the  vendor 
subsequent  to  the  sale  does  not  amount  to  fraud  per  ee,  but  is 
merely |>rima/acie  evidence  of  fraud,  subject  to  be  explained: 
Field  V.  Simoo,  7  Ark.  275;  Donley  v.  Bector,  10  Id.  224  [60  Anu 
Dec.  242]. 

But  this  rule  does  not  apply  to  mortgages  and  deeds  of  trust 
where  the  grantor,  by  the  terms  of  the  deed,  is  permitted  to 
retain  possession  of  the  property  until  de&ult  of  payment, 
because  in  such  transfers  the  possession  is  consistent  with  the 
deed,  and  furnishes  no  evidence  of  fraud.  The  deed  being  upon 
the  public  records,  no  one  need  be  deceived  as  to  the  title  of 
the  property  by  its  remaining  in  the  possession  of  the  grantor: 
1  Smith's  Lead.  Cas.,  by  Hare  &  Wallace,  p.  1-74;  2  Eenfs 
Com.  616  et  seq.;  Hundley  v.  Btu)kner,  6  Smed.  &  M.  77;  Ibrbe$ 
V.  Parker,  16  Pick.  460;  GUusoock  v.  Battm,  6  Band.  78  [18  Am. 


Digitized  by  VjOOQIC 


July,  1856.]  Hempstead  v.  Johnsioh.  467 

Deo.  708];  Land  r.  Jej^rin,  6  Id.  268;  TJniied  SUOMy.  Hooe,  8 
Oranch,  89;  Meeher  v.  WOson,  1  Gall.  422;  Thornton  v.  Davm- 
port,  1  Soam.  298  [29  Am.  Deo.  858];  Poweny.  Green,  U  HI.  889; 
Magee  t.  Carpenter,  4  Ala.  474;  Johnson  y.  Cimningham,  1  Id. 
258;  Canard  v.  MtanHo  Ins.  Co.,  1  Pet  449;  PheUvj^laoe  t. 
Saylee,  4  Mason,  821;  Hundley  t.  WOib,  8  J.  J.  Marsh.  658  [20 
Am.  Deo.  189];  Head  v.  Ward,  1  Id.  280;  Ash  t.  Savage,  5  N.  H. 
545;  Desha  t.  Scales,  6  Ala.  856;  UarrioU  t.  Givens,  8  Id.  694; 
Ifon^y  T.  EiUough,  7  Terg.  440;  MerriU  t.  Dawson,  Hempst 


The  same  dootrine  was  to  some  extent  recognized  in  New 
York  until  the  adoption  of  the  revised  statutes,  hj  which  abso- 
lute sales  and  mortgages  are  put  upon  the  same  footing:  Ban^ 
daU  T.  Cook,  17  Wend.  58. '  Seyeral  of  the  cases  relied  on  hy 
appellant  are  founded  upon  this  statute,  and  have  no  applica- 
tion in  this  state,  there  being  no  such  statute  here. 

But  there  are  cases  in  which  it  has  been  held  that  the  provis- 
ion in  the  deed  that  the  grantor  should  retain  the  possession 
and  use  of  the  properly  until  default  of  payment  was  fraudu- 
lent: 1  Smith's  Lead.  Oas.  11.  As  where  the  nature  of  the  prop- 
erty was  such  that  it  would  be  necessarily  consumed  in  its  use: 
Darwin  t.  Handley,  8  Terg.  508;  Elmes  t.  Sutherland,  7  Ala.  267; 
BMnns  v.  Parker,  8  Met.  119^  SommerviUe  v.  Horton,  4  Terg. 
541  [26  Am.  Dec.  242];  ShuOef  v.  WiUard,  19  Pick.  212;  Wade  t. 
Oreen,  8  Humph.  547. 

So  where  the  deed  postpones  tiie  day  of  payment  for  an  unrea- 
sonable length  of  time  after  the  maturity  of  tiie  debts  secured  by 
it,  and  provides  that  the  grantor  shall  retain  the  possession  and 
use  of  the  property  until  de&ult  of  payment,  a  fraudulent  intent 
to  cover  up  the  property  for  the  use  of  the  grantor,  and  hinder 
and  delay  creditors,  may  be  inferred:  Hafner  v.  Irwin,  1  Ired.  L. 
496;  Hardy  y.  Skinner,  9  Id.  191;  Cannon  v.  Peebles,  2  Id.  458; 
MUchell  V.  Beal,  8  Terg.  184;  Bennett  v.  Union  Bank,  5  Humph. 
612-618. 

But  it  would  seem  from  these  authorities  that  if  the  time  fixed 
for  payment  and  sale,  etc.,  upon  default  be  reasonable,  imder 
all  the  circumstances,  fraud  is  not  to  be  inferred:  See  MUcheU  v. 
Beat,  supra;  Bennett  v.  Union  Bank,  supra. 

In  the  case  at  bar  the  deed  was  made  on  the  eighth  of  April; 
the  debts  were  then  due,  and  the  debtor  was  allowed  until  the  first 
of  January  following  to  pay  them.  It  does  not  appear  that  the 
value  of  the  property  embraced  in  the  deed  exceeded  the  amount 
of  the  debts  secured  thereby.    Lee  had  been  engaged  in  a.  con- 
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sidarable  mercantile  brusinees,  selliiig  perhaps  on  oredit^  in  an 
agricultural  district  where  the  annual  products  of  the  soil,  r^« 
ized  about  the  close  of  the  year,  are  the  principal  resources  for 
meeting  debts;  and  it  is  not  unreasonable  to  infer  that  these 
considerations  furnished  some  inducement  for  the  stipulation  in 
the  deed  fixing  the  first  of  January  as  the  time  for  the  payment 
of  the  debts.  MoreoTcr,  it  seems  that  before  the  execution  of 
the  deed  Lee  had  made  a  contract  with  Wallar  by  which  he  had 
engaged  the  services  of  the  boy  Harry  during  the  year. 

Upon  all  the  facts  of  the  case,  we  do  not  feel  warranted  to 
declare  that  the  provision  in  the  deed  fixing  the  first  of  January 
as  the  time  for  the  payment  of  the  debts,  and  allowing  Lee  to 
hold  possession  of  the  property  until  de&ult,  was  unreasonable 
and  a  badge  of  fraud. 

4.  It  is  insisted  that  the  provision  in  the  deed,  that  any 
balance  of  the  proceeds  of  the  trust  property  that  might  remain 
after  paying  all  the  debts  should  be  paid  over  according  to  the 
order  and  direction  of  Lee,  is  a  badge  of  fraud.  But  in  the 
absence  of  any  such  provision  in  the  deed,  the  law  would  make 
it  the  duly  of  the  trustee  to  return  to  Lee,  or  pay  over  to  his 
Older,  any  surplus  that  might  remain  after  paying  the  trust 
debts.  And  if  there  was  really  an  excess  of  property  embraced 
in  the  deed,  over  and  above  what  was  necessary  to  secure  the 
payment  of  the  trust  debts,  any  judgment  creditor  of  Lee,  not 
otherwise  provided  for,  could  have  filed  a  bill  to  subject  such 
excess  to  the  payment  of  his  debt:  I\imey  v.  Williams,  7  Terg. 
191;  Johnson  v.  Cunningham, 1  Ala.  249;  Ordham  v.  LoclAart,  8 
Id.  9;  Hindman  v.  Dill,  11  Id.  689;  Bargin  v.  Burgin,  1  Ired. 
L.  468;  Moore  v.  Collins,  8  Dev.  126;  Wrighi  v.  Henderson,  7 
How.  (Miss.)  689. 

6.  The  answer  avers  that  the  debts  recited  in  the  deed  were 
merely  simulated,  and  not  real.  In  support  of  this  allegation, 
the  appellant  seems  to  have  produced  no  evidence  whatever,  but 
relies  on  any  defect  there  may  be  in  the  proof  of  the  appellees 
to  sustain  the  fairness  of  the  deed  by  showing  the  debts  to  be 
genuine.  It  has  been  held  that  where  the  deed  is  attacked  for 
fraud,  the  party  claiming  under  it  makes  a  prima  facie  case,  and 
puts  the  onusprobandi  on  the  attacking  party  by  producing  the 
securities  recited  in thedeed,asjudgments,bonds,bills,notes,etc., 
without  showing  the  considerations  upon  which  they  were  based  or 
executed:  Feimesterv.  McBorie,  12  Ired.  L.  289;  Hundley  v.  Buch* 
ner,  6  Smed.  &  M.  77.  At  the  hearing  in  this  case  the  complain- 
ants produced  in  evidence  the  two  notes  executed  by  Lee  to 
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PhilUps^asgaairdianof  iheMarleySyXedtedinihedeed.  Also  a 
note6xeoiiied1)7ljeetoB.  Biohards,  for  two  handled  and  twenly- 
fire  dollars  and  two  cents,  bearing  date  the  fifteenth  of  OotoW, 
1849»  and  due  one  day  after  date.  As  to  these  debts,  the  produc- 
tion of  these  securities,  in  connection  with  the  recitals  of  the  deed, 
made  a  prima  facie  case  for  the  complainants  in  support  of  the 
deed.  No  proof  seems  to  have  been  made  as  to  tiie  accounts 
recited  in  the  deed  as  being  due  from  Lee  to  McOalpin  and  B. 
W.  Adams  &  Go.  The  bill  all^;es  that  after  the  execution  of 
the  deed  the  whole  of  the  claim  due  to  the  former,  and  all  but 
^iy-two  dollars  of  the  debt  due  to  the  latter,  had  been  paid  liy 
Lee.  If  itbeassnmed,  by  reason  of  the  failure  of  proof  to  estab- 
lish the  genuineness  of  these  accounts,  that  th6y  were  simulated, 
the  deed  of  trust  would  neyertheless  be  void  as  to  the  other 
beneficiaries,  unless  it  had  been  shown  that  they  were  privy  to 
the  insertion  of  the  simulated  claims  for  fraudulent  purposes. 
And  there  is  no  proof  that  they  had  any  knowledge  of  the 
matter:  Anderson  t.  Hooka,  9  Ala.  704;  Ibium  v.  Hunier,  14  Id. 
657. 

6.  The  proof  shows  that  Mrs.  Langster  was  the  sister  of  Lee, 
and  that  the  wards  of  Phillips,  the  two  Marleys,  were  nephew 
and  niece  to  Lee;  and  the  notes  to  Phillips,  upon  which  Mrs. 
Langster  was  securiiy,  being  the  principal  debts  secured  by  the 
deed,  it  is  insisted  that  the  making  of  the  deed  in  favor  of  the 
near  relatives  of  Lee  was  a  badge  of  fraud. 

It  has  been  held  that  the  relationship  between  the  parties, 
though  a  circumstance  to  awaken  suspicion,  seeing  fraudulent 
conveyances  are  most  usually  made  to  kindred,  is  of  itself  no 
evidence  of  fraud:  Bumpas  v.  Doiaon,  7  Humph.  817. 

But  any  suspicion  that  may  attach  to  the  transaction  in  this 
case  by  reason  of  the  relationship  of  the  parties  is  removed  bj 
the  proof  in  the  cause.  It  appears  that  while  Lee  resided  in 
Tennessee,  and  before  he  moved  to  Arkansas,  he  was  the  guar- 
dian of  the  Marleys;  that  Phillips  succeeded  him  in  the  guardian- 
ship, and  Lee  executed  to  him  the  two  notes  recited  in  the  deed, 
with  Mrs.  Langster  (then  Sheppard)  as  securiiy,  for  balances 
due  from  Lee  to  his  wards,  on  settiement;  and  that  Mrs.  Langs- 
ter had  made  several  payments  on  these  notes.  He  certainly 
was  under  high  moral  and  legal  obligations  to  secure  the  pay- 
ment of  these  debts,  and  to  save  his  sister  harmless  in  the 
premises.  Being  in  failing  circumstances,  it  seems  that  he 
secured  the  payment  of  all  his  individual  debts,  and  a  portion  of 
the  partnership  debts  of  Lee  &  Utley,  by  several  deeds  upon  his 
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indiTidiial  property,  and  snxrendeied  ihe  partiiership  efEsots  to 
be  sold  under  executions.  We  have  seen  that  the  law  allowed 
him  to  prefer  creditors,  if  he  did  it  in  good  &ith,  and  we  do  not 
know  of  any  role  of  law  which  compels  a  debtor  to  violate  his 
natural  iostincts  and  secure  others  from  the  wreck  of  his  sink- 
ing fortune  in  preference  to  his  relations,  where  he  is  honestly 
indebted  to  them,  and  more  especially  minors  and  females. 

7.  It  appears,  from  the  agreement  of  counsel,  that  on  the 
tweniy-fif tb  of  May,  1853,  and  after  the  bill  was  filed,  the  trustee 
in  pursuance  of  the  provisions  of  the  trust  deed,  made  a  public 
sale  of  the  real  estate  embraced  therein,  and  it  was  purchased 
for  Langster  by  his  attorney,  at  three  hundred  and  sixiy-five 
dollars.  Lee's  r^idence  was  upon  a  portion  of  this  properly, 
and  the  agent  of  Langster  had  permitted  him  to  continue  in 
possession  thereof  after  the  sale,  upon  an  agreement  for  rent, 
for  which  Lee  gave  his  notes. 

The  appellant  insists  that  Langster,  being  the  brother-in-law 
of  Lee,  tiie  permitting  him  to  continue  in  possession  of  the  resi- 
dence after  the  trust  sale,  etc.,  was  an  indication  that  the  trans- 
action was  fraudulent. 

If  this  were  true,  being  a  matter  occurring  subsequent  to  the 
execution  of  the  trust  deed,  it  could  not  affect  its  Talidily. 
Moreover,  if  the  trustee  executed  a  deed  to  Langster  for  the  lots, 
and  it  was  put  upon  the  public  records,  where  the  communily 
generally  look  for  evidences  of  title  to  real  property,  no  one 
could  be  deceived  as  to  the  ownership  of  the  lots  by  Lee's  posses- 
ion of  them.  The  rule  that  the  grantor  remaining  in  possession 
after  an  absolute  sale  of  personal  property  is  a  badge  of  fraud, 
does  not  apply  vrith  the  same  force  to  real  estate,  because  cred- 
itors and  purchasers  look  to  the  public  records  rather  than  the 
possession  to  ascertain  who  is  the  real  owner  of  such  property: 
FheOiplaoe  v.  Saylea,  4  Mason,  312.  It  does  not  appear  that  there 
was  anything  unfair  or  irregular  in  the  trust  sale,  and  Langster's 
agent  could  as  well  rent  to  Lee  as  any  other  person. 

8.  It  appears  from  a  bill  of  exceptions  taken  by  the  appellant, 
that  at  the  hearing  he  moved  to  exclude  and  suppress  the  depo- 
sitions of  Isaac  M.  Steel  and  J.  C.  Marley,  offered  on  behalf  of 
the  appellees,  but  the  court  overruled  the  motion.  The  particu- 
lar objections  taken  to  these  depositions  do  not  appear  in  the 
bill  of  exceptions,  but  are  stated  in  the  argument  here. 

To  the  deposition  of  Steel,  it  is  objected  that  it  contains  incom- 
petent matter,  which  is  perhaps  true;  but  it  also  contains  &cts 
which  are  competent  and  relevant  to  the  issue,  and  the  motion 
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to  ezdnde,  extendiiig  to  the  whole  deposition,  was  propedy  orer* 
ruled  by  the  court. 

In  making  up  onr  jodgment,  howerer,  upon  the  whole  record, 
we  have  disregarded,  as  we  most  presame  the  court  below  did, 
such  portions  of  Steel's  depositions  as  are  deemed  incompetent. 

The  objection  to  Marley's  deposition  is  that  he  was  incompe- 
tent by  reason  of  interest  in  the  result  of  the  suit,  one  of  the 
notes  to  Phillips,  secured  by  the  trust  deed,  being  for  his  bene- 
fit. The  witness  swears  that  he  has  no  interest  in  the  result  of 
the  suit;  that  after  he  was  of  age  Lee's  note  was  turned  over  to 
him  by  Phillips;  that  on  the  marziage  of  his  sister  Phillips 
turned  oyer  to  her  husband  the  other  note,  and  witness  pur- 
chased it  of  him;  at  the  request  of  Langster,  witness  delivered 
both  notes  to  him,  to  be  sent  to  Arkansas  for  collection,  Mrs. 
Langster  being  security  thereon.  After  this,  on  the  seventh  of 
July,  1853,  Langster  gave  witness  his  note  for  the  balance  due 
on  both  notes  (one  thousand  five  hundred  and  thirty-one  dollars 
and  twenty-two  cents),  Mrs.  Langster  having  made  several  pay- 
ments upon  them;  that  Langster  was  good  for  the  debt,  and 
witness  looked  to  him  alone  for  payment.  If  this  statement  be 
true,  and  there  is  no  showing  to  tiie  contrary,  the  witness  was 
competent.  If  it  may  be  supposed  that  this  arrangement  was 
made  for  the  purpose  of  removing  the  interest  of  the  witness  in 
the  trust  deed  in  order  that  his  deposition  might  be  taken,  it 
would  go  to  his  credibiliiy,  and  not  to  his  competency. 

9.  It  is  also  insisted  by  the  appellant  that  the  court  below 
erred  in  permitting  the  appellees  to  read  in  evidence  the  note  of 
Lee  to  B.  Bichards,  heretofore  referred  to— that  it  does  not 
appear  ever  to  have  been  in  the  possession  of  the  payee,  and 
might  have  been  drawn  up  by  Lee  for  the  occasion. 

The  note  is  dated  at  New  Orleans,  where  it  appears  Bichards 
resided.  The  signature  of  Lee  was  admitted  to  be  genuine. 
The  note  was  produced  at  the  hearing,  and  o£Eered  in  evidence 
by  the  solicitor  of  the  appellees.  This  surely  made  a  prima 
facie  case  for  them,  and  the  burden  of  showing  that  it  was  ficti- 
tious or  simulated  devolved  upon  the  appellant,  who  had 
affirmatively  averred  in  his  answer,  by  way  of  avoiding  the  deed, 
that  it  was  contrived  to  defraud  the  creditors  of  Lee. 

10.  It  is  also  insisted  by  the  appellant  that  the  proof  shows 
that  payments  had  been  made  on  the  two  notes  to  Phillips, 
which  were  not  mentioned  in  the  trust  deed,  and  thereby  the 
deed  bore  the  &lse  face  of  having  been  made  to  secure  a  larger 
amount  than  was  really  due.    But  it  also  appears  that  these 
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paymente  were  made  Ij  Mn.  Langster,  and  that  the  deed 
was  ezeooted  for  the  doable  purpose  of  seonring  ihe  balanoe 
dne  on  the  notes,  and  of  indemnifying  her  and  her  husband 
against  loss  in  the  premises.  The  whole  of  the  two  notes  was 
really  dne  from  Lee,  and  was  properly  made  a  charge  upon  the 
property.  At  the  time  the  deed  was  execated,  it  appears  that 
the  notes  were  in  Tennessee,  where  also  Mrs.  Langster,  the 
securiiy ,  resided,  and  it  is  not  shown  that  Lee  knew  at  that  time 
the  fall  amonnt  of  the  sams  which  had  been  paid  1^  her  upon 
the  notes. 

11.  Li  determining  the  issae  inTolved  in  this  case,  we  haye 
kept  in  yiew  several  general  principles  of  law,  which  it  may  be 
well  to  mention. 

a.  The  appellant  having  averred  in  lus  answer,  1^  way  of 
avoiding  the  relief  songht  by  the  bill,  that  the  deed  of  trost 
was  made  to  hinder,  delay,  and  defraud  the  creditors  of  Lee, 
and  was  therefore  noil  and  void,  the  anus  probandi  was  upon 
him. 

6.  It  is  equally  a  rule  in  coorts  of  law  and  coorts  of  equity 
that  fraud  is  not  to  be  presumed;  bot  it  must  be  established  l^ 
proofs.  Circumstances  of  mere  suspicion  leading  to  no  certain 
results  will  not,  in  either  of  these  courts,  be  deemed  a  sufficient 
ground  to  establish  fraud.  On  the  other  hand,  neither  of  these 
courts  insists  upon  positive  and  express  proofs  of  fraud;  but 
each  deduces  them  from  circumstances  affording  strong  pre- 
sumptions. But  courts  of  equiiy  will  act  upon  circumstances,  as 
presumptions  of  fraud,  where  courts  of  law  would  not  deem  them 
satisfactory.  In  other  words,  courts  of  equity  will  grant  relief 
upon  the  ground  of  fraud  established  by  presumptive  evidence, 
which  evidence  courts  of  law  would  not  always  deem  sufficient 
proof  to  justify  a  verdict  at  law:  1  Story's  Eq.  Jur.,  sec.  190; 
Dardenne  v.  Hardwick^  9  Ark.  485. 

c.  A  deed  of  trust,  or  other  conveyance,  is  not  necessarily 
void  because  its  effect  is  to  hinder  and  deky  the  creditors  of  the 
grantor  in  the  collection  of  their  claims;  but  such  must  be  its 
object.  It  must  be  a  fraudulent  contrivance  for  that  purpose, 
and  the  grantee  or  person  to  be  benefited  by  the  conveyance 
must  be  party  privy  to  the  fraudulent  design. 

The  above  propositions  are  sustained  by  the  authorities  to 
which  we  have  referred  in  the  progress  of  this  opinion. 

There  are  some  features  in  this  case  which  often  present  fchem- 
selves  in  fraudulent  conveyances.  Lee  was  in  failing  circum- 
stances when  the  deed  of  trust  was  made;  suits  were  pending 
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against  him;  and  some  of  the  benefidazies  man  his  near  vda- 
tiTes.  Bat  all  these  &ots  may  and  do  exist  in  many  oases  oon- 
sistently  with  the  hypothesis  that  the  eonveyanoe  was  made  in 
good  fidth  to  secnie  preferred  creditors  whose  demands  are  jnst. 

Upon  all  the  facts  of  this  case,  as  presented  in  the  record  be- 
fore nSy  we  cannot  conclude  that  the  appellant  has  sustained  the 
aflbmative  allegation  of  his  answer,  that  the  deed  was  a  contri- 
Tance  to  hinder,  delay,  and  defraud  creditors,  etc.,  and  was 
therefore  void. 

The  decree  of  the  court  below  is  affirmed. 

HAiiLT,  J.,  absent.  

A88IKT  ov  Gbbditobs  TO  Trust  Dxsd  made  for  tbeb  ImMfit  wiU  be  pfe- 
tnmed  nnleae  the  oontrary  is  shown:  Ingramy.  Kirkpairkkt  61  Am.  Deo.  ^28. 

Bxvbfioiabt's  Abssnt  to  Trust  Crsatkd  iob  ms  Bbkoit  wiU  be  pre- 
samed  in  the  absence  of  evidence  to  the  contraxy:  Stoehard  ▼•  StoehurtTB 
Adm^r^  46  Am.  Deo.  79,  and  note  81. 

DxBToa  iCAT  Lawfully  Pbkfkb  Ovb  Orbditor  ovxr  Anothxr,  if  done  in 
good  faith:  Ificion  v.  Dauglcu,  30  Am.  Dec  S68;  SommervlUe  ▼.  JTbrfon,  20 
Id.  242,  and  note  247,  collecting  prior  cases;  Cfroffer  ▼.  Wakemaiif  25  Id.  824; 
Arthur  ▼.  CammerekU  and  B,  B.  Bank,  48  Id.  719,  and  cases  collected  in 
note  thereto  724;  K^hendaU  ▼.  McDonald,  57  Id.  212,  and  note  217;  Mwr- 
ray  t.  Judmm,  59  Id.  516,  and  note  519,  this  latter  case  holding  that  prefer- 
ring a  creditor  whose  demand  is  nsorioos  is  not  frand  on  the  other  creditors; 
bat  nnder  the  statutes  a  contrary  mle  is  established  in  New  York,  New  Jersey, 
and  New  Hampshire:  See  Egberts  ▼.  Wood,  24  Id.  236;  Vamum  ▼.  Oamp,  25 
Id.  476,  and  note  489;  Hurd  ▼•  SiUby,  34  Id.  142. 

RsTXRnoN  OF  PossBssiON  OF  RsAL  Propsrtt  aitxr  Absoluts  Sals 
thereof  is  not  a  conclusive  mdidwn  of  fraud,  as  it  would  have  been  in  the  case 
of  personal  property:  WaUer  ▼.  Todd,  28  Am.  Dec.  94,  and  note  114,  collecting 
prior  cases;  but  see  also  Peek  ▼.  La^,  46  Id.  368,  where  it  ii  held  that  pos- 
session by  vendor,  after  absolute  sale  of  real  or  personal  property,  is  a  badge  of 
fraud;  but  the  above  rule  does  not  apply  to  conditional  sales:  Hvndiep  v. 
If«66,  20Id.l89. 

Provisions  im  Dsed  Dxlatinq  Crbditors:  See  I^khohon  v.  Lea/viU^  SI 
Am.  Dec.  499,  and  note  508. 

Part  of  Deposition  mat  bs  Admittbd  nr  Bvidrnob,  and  the  rest  ex- 
cluded, when  such  parts  are  wholly  independent  of  each  other:  MUe$  v.  8ie* 
vem,  45  Am.  Deo.  621. 

What  Intsrxst  IN  BvBNT  OF  Suit  will  DisQUAUFT-WiTHBas:  Lincoln  y* 
Wright,  62  Am.  Dec  316,  and  note  320. 

Fraud  will  not  rb  Prrsumbd,  rut  must  rb  Provxd:  Floyd  v.  Ooodwin, 
29  Am.  Dec.  130,  and  note  136;  Briscoe  v.  Bronamgh,  46  Id.  109,  and  note  120; 
BartleU  v.  Biake,  58  Id.  775. 

Provisions  in  Assignments  Tendinq  to  Dblat  Crbditors,  validity  of: 
See  HtUehinaon  v.  Lord,  60  Am.  Dec.  381;  Keep  v.  Sanderson,  Id.  404,  and 
authorities  collected  in  notes  to  these  cases. 

Tkb  FRiNdPAL  OASB  HAS  RBBN  oiTBD  in  the  foUowiug  casss  to  the  points 
herein  mentioned:  *'  When  a  deed  is  valid  when  executed,  no  subsequent 
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oondiiol  on  the  paxt  of  the  gnntor  or  tnwtee,  howerw  fimiidiilent,  baa  mrM 
the  deed,  and  deprive  the  creditors  aooepting  it  in  good  faith  and  not  partici- 
pating in  the  frand  of  their  rights  nnder  it»  and  even  where  the  grantor  has 
the  purpose,  when  he  makes  the  deed,  of  hindering  and  delaying  creditors  not 
provided  for  by  it;  yet  if  the  preferred  creditors  were  not  parties  or  privies 
to  his  f  randnlent  purpose,  bnt  accepted  the  deed  in  good  foith  to  secure  the 
debts  dae  them,  it  would  be  viJid  as  to  them:'*  (TornM  ▼.  DeitM^  18  Ark.  181. 
Where  a  creditor  purchased  the  trust  debts  and  took  an  assignment  thereof 
to  himself,  and  thereby  became  subrogated  to  the  rights  of  the  eettuia  que  tnutp 
under  a  trust  deed  providing  that  five  years  be  allowed  for  the  payment  of 
the  trust  debts,  and  occupied  the  position  of  trustee  and  cetkU  que  truttt  and 
after  allowing  the  debtor  to  remain  in  possession  for  three  years  after  the 
time  named  in  the  trust  deed,  without  the  debts  being  paid,  the  court  say,  in^ 
citing  the  principal  case:  ''It  may  have  been  very  kind  in  the  creditor  thus 
to  liave  indulged  an  unfortunate  debtor,  but  a  continuance  of  such  indulgence 
would  be  unjust  to  the  other  creditors,  whose  demands  are  admitted  to  liave 
been  long  due  and  unpaid:  Biecoe  v.  Rciftiont  18  Ark.  520.  A  debtor  in  idling 
circumstances  may  make  a  preference  among  his  creditors:  Mamdel  v.  Peaiift 
20  Id.  d29.  Fraud  will  not  be  presumed,  either  in  courts  of  law  or  equity, 
but  must  be  proved  in  both,  but  neither  of  these  Courts  insists  upon  positive 
and  express  proofs  of  fraud;  but  courts  of  equity  will  act  upon  circnmstances 
as  presumptions  of  fraud  where  courts  of  law  would  not  deem  them  satisfac- 
tory: Bt^y.  RocuUt  22  Id.  180.  Subsequent  acceptance  of  a  deed  by  a  party 
Is  a  ratification  of  an  act  intended  for  his  benefit:  OamdaU  v.  Duwd^  Id.  140. 
A  party  cannot  be  affected  by  another's  fraud,  unless  he  participated  therein 
by  assisting  a  party  in  puttixig  his  property  out  of  the  reach  of  his  creditors 
and  appropriating  it  to  himself,  with  a  knowledge  of  such  fraudulent  designs 
and  with  intent  to  further  the  accomplishment  of  such  design:  OkrMan  v. 
Greenwood,  23  Id.  264;  Mandel  v.  Peay,  20  Id.  329.  A  trust  deed  absolute  in. 
its  terms  is  not  of  itself  evidence  of  fraud:  DotwtU  v.  AdUr,  28  Id.  84;  and 
the  fact  of  the  grantor  being  embarrassed  is  no  proof  that  a  conveyance  made 
by  him  is  fraudulent:  Cox  v.  FraJtey,  26  Id.  23.  A  party  attacking  a  sale  as 
made  to  hinder,  delay,  and  defraud  creditors  must  show  that  if  it  had  not  been 
made  the  goods  would  have  been  subject  to  seisure  and  sale  upon  ezecutiont 
TomUnton  v.  Chrte^fidd,  31  Id.  567.  When  a  deed  of  assignment  to  a  trustee 
is  apparently  for  the  benefit  of  creditors,  their  assent  to  it  is  to  be  presumed: 
McCain  v.  Pkkens^  32  Id.  405.  A  conveyance  Is  not  necessarily  fraudulent 
because  its  effect  Is  to  hinder  and  delay  creditors,  unless  it  was  a  contrivaaes 
for  that  purpose  and  the  grantee  participated  in  the  design:  JkuM  v.  Vaeemra^ 
41  Id.  325. 
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[6  (UuiOBaiA,  47.] 
SlATUTOBT  PBOTinOMB  A8  TO   LXTT  AND  KoKlOB  CfT  SaIJI  OW  RlJUUTIOM 

ABX  BiBaoiOBT  generally,  and  not  mandatory. 

BxBounov  Sale  is  not  Vitiatxd  bt  Noir-ooicraiAircii  with  Statuti  ai 
TO  LiYT  Ain>  KoTiOB,  and  cannot  be  set  aside  on  that  groondt  bat  the 
remedy  is  against  the  offioer,  nnder  the  California  statnte. 

Lboislatiyb  Intent  Govkbns  in  Constroino  Statute,  if  it  can  be  aaoer- 
tained,  and  snch  intent  is  to  be  gathered  from  the  whole  statute. 

BHSBirr  MAT,  AT  Debtor's  Request,  Lett  on  REAi;rT,  though  He  has 
Pebsonautt  snflScient  to  satisfy  the  execution,  notwithstanding  a  stat- 
ute directing  personalty  to  be  first  leried  on. 

Unbboobded  MoftTOAOE  IS  No  Lien  on  land  as  against  an  ezeoation  leriad 
thereon,  or  a  sale  thereonder. 

Execution  Sale  of  Separate  Adjoinino  Tracts  in  Mass  is  Vaud,  if 
the  description  famished  by  the  debtor  describes  them  as  one  tract,  and 
.  neither  the  officer  nor  the  purchaser  is  informed  of  the  facts. 

Inadequacy  ov  Price  Alone  is  No  Ground  ior  Annullino  Bxbcutiov 
Sale,  though  admissible,  with  other  facts,  to  show  fraud  in  the  sale. 

SxBOUTiON  Debtor  or  his  Creditor  Fahjno  to  Redeem  land  sold  on 
execution  within  the  statutory  time,  is  entitled  to  no  relief  in  equity 
against  the  oonsequenoes  of  his  own  neglect 

Appeal  from  an  order  Betting  aside  an  execution  sale.    The 
ease- appears  from  tiie  opinion. 

CrooheU  and  Page,  for  the  appellant. 

N.  Bennett,  far  the  respondent. 

By  Oonrty  Txbbt»  J.    The  appellant,  being  the  owner  of  a 
judgment  recoyered  against  respondent  in  the  fourth  distriot 

47ft 
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court,  caused  an  execution  to  be  issued  to  the  sheriff  of  Marin 
county,  yrho  levied  on  and  sold  certain  lands  in  said  county  be- 
longing to  respondent.  On  the  motion  of  respondent  the  court 
below  made  an  order  annulling  and  settiag  aside  said  sale,  and 
from  this  order  an  appeal  was  tabdn. 

The  order  itself  does  not  specify  any  ground  on  which  the 
sale  was  annulled;  from  the  recoxd,  howeyer,  it  appears  that 
the  motion  was  heard  on  affidavits  which  estabUshed  the  follow* 
ing  facts:  1.  That  at  the  time  of  the  levy  of  the  execution  re* 
spondent  was  the  owner  of  personal  property  in  the  county 
more  than  sufficient  to  satisfy  the  judgment,  and  that  appellant 
instructed  the  sheriff  to  levy  on  the  personal  property,  but  that 
respondent  claimed  the  right  to  designate  the  property,  and  at 
his  request  the  sheriff  levied  on  the  land. 

2.  That  notice  of  sale  was  given  in  the  usual  manner,  on  the 
twentieth  of  Februaiy,  1866,  describing  said  land  as  one  tract, 
when  in  fact  it  consisted  of  two  adjoining  tracts,  owned  by  re- 
spondent under  separate  tities. 

8.  That  respondent,  at  the  time  of  the  levy,  promised  to  give 
to  the  sheriff  a  description  of  the  land,  and  afterwards,  when 
requested  to  do  so,  showed  him  a  notice  which  had  been  for- 
merly posted,  and  told  him  it  contained  a  correct  description  of 
the  land  levied  on.  That  the  notice  given  by  the  sheriff  was 
copied  from  the  one  shown  by  respondent,  and  the  boundaries 
included  the  two  tracts  owned  by  him. 

4.  That  the  land  was  sold  (subject  to  redemption)  as  one 
tract  on  the  twelfth  day  of  March,  1866,  and  the  appellant, 
being  the  purchaser  for  tiie  sum  of  one  thousand  seven  hundred 
and  fifty-five  dollars  (the  amount  of  judgment  and  costs),  re- 
ceived a  certificate  of  sale,  which  was  filed  for  record  in  the 
proper  office  on  the  same  day. 

6.  That  at  the  time  of  sale  the  land  was  worth  twenty  thou- 
sand dollars  or  twenty-five  thousand  dollars. 

6.  That  respondent;  to  secure  a  debt  due  to  William  J.  Shaw, 
executed  to  him  a  mortgage  on  said  land,  which  mortgage  was 
acknowledged  Februaiy  16th,  and  recorded  in  Marin  county  on 
the  fifteenth  day  of  March,  1866. 

The  respondent  contends  that  the  seizure  and  sale  of  said 
land  was  illegal  and  void;  because:  1.  The  notice  of  sale  did 
not  particularly  describe  the  land,  and  said  notice  was  not 
posted  twenty  days  before  the  day  of  sale;  2.  That  defendant, 
being  the  owner  of  personal  property  sufficient  to  satisfy  ths 
judgment,  could  not  waive  the  necessity  of  having  such  per* 
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8onal  properly  sold  in  preference  to  the  land,  because  the  rights 
of  the  mortgagee  would  be  prejudiced  by  a  sale  of  the  land;  8. 
The  land  consisted  of  separate  parcels,  and  iras  sold  as  one 
tract;  4.  The  price  for  which  the  land  was  sold  is  greatly 
inadequate  to  its  Talue. 

It  has  been  often  decided  that  the  proTisions  of  statutes  sim- 
ilar to  ours,  with  respect  to  levy  and  notice  of  sale  under  exe- 
cution, are  merely  directory,  and  the  failure  of  the  officer  to 
comply  with  the  requirem^ts  of  the  law  in  this  respect  would 
not  Titiate  such  sale,  but  the  party  aggriered  by  his  neglect 
is  left  to  his  remedy  by  an  action  against  the  officer:  Webber  y. 
Cox,  6  Hon.  Ill;  Eayden  t.  DmOap,  8  Bibb,  216.  This  rule  is 
founded  in  justice  and  sound  policy. 

Yeiy  few  of  those  who  become  purchasers  of  land  at  sheriffii* 
sales  haye  an  opportunity  of  knowing  whether  or  not  the  law 
with  respect  to  notice  has  been  strictly  complied  with,  or 
whether  the  defendants  in  execution  haye  personal  property,  at 
the  time  of  the  leyy;  and  if  eyery  mistake  or  neglect  of  duly 
on  the  part  of  a  sheriff  would  operate  to  inyalidate  such  sale, 
great  injury  would  result,  both  to  debtor  and  creditor;  for 
no  prudent  man  would  giye  a  fair  price  for  property  if  he 
was  liable  to  be  diyested  of  his  titie  by  reason  of  the  laches 
of  the  officer.  Is  there  anything  in  our  statutes  in  conflict  with 
the  yiew  aboye  takeu? 

The  intention  of  the  legislature,  where  it  can  be  ascertained, 
must  goyem  in  the  construction  of  a  statute.  This  intention 
should  not  be  takdn  from  a  particular  section,  but  from  the 
whole  statute.  Section  221  of  the  '*  act  to  r^^ulate  proceedings 
in  dyil  cases"  proyides  that  the  sheriff  shall,  before  a  sale  of 
real  estate  under  execution,  giye  notice  of  the  time  and  place  of 
sale  for  twenty  days.  If  the  officer  neglects  to  giye  such  notice, 
the  following  section  proyides,  not  that  the  sale  shall  be  yoid, 
but  **  an  officer  selling  without  the  required  notice  shall  forfeit 
flye  hundred  dollars  to  the  aggrieyed  party  in  addition  to  his 
actual  damages:*'  Sec.  222. 

The  statute  haying  thus  proyided  an  adequate  remedy,  by  an 
action  against  the  officer,  the  party  aggrieyed  can  haye  no  otiier. 
Eaopremo  untus  ecdtmo  est  aUerius. 

With  regard  to  the  yalidity  of  the  leyy,  I  haye  no  doubt  that 
a  sheriff,  on  the  request  of  defendant,  may  leyy  on  real  estate, 
though  there  be  personal  property  present  amply  sufficient  to 
satisfy  the  execution. 

Section  SIO  of  the  act  before  named,  which  prescribes  the 
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form  of  AH  €aDeoation»  proridesy  if  it  be  agftuist  the  pcoperty  of 
the  JQdgment  debtor,  it  shall  require  the  sheriff  to  satisfy  the 
jadgipent  out  of  the  personal  properfy  of  such  debtor,  and  if 
sufficient  personal  properfy  cannot  be  found,  then  ont  of  the 
real  properfy.  Section  217  proTides  that  **  all  goods,  chattels, 
moneys,  and  other  property,  real  and  personal,  not  exempt  by 
law,  shall  be  liable  to  exeontion."  The  two  hundred  and  twentieth 
sectiou  provides  that  the  sheriff  shall  execute  the  writ  against 
the  property  of  the  judgment  debtor  by  levying  on  a  sufficient 
amount  of  property,  if  there  be  sufficient,  collecting  or  selling 
the  things  in  action,  and  selling  the  other  property;  and  when 
there  is  more  property  of  the  judgment  debtor  than  is  sufficient 
to  satisfy  the  judgment  and  sheriff's  fees,  within  t|ie  view  of  the 
sheriff,  he  shall  levy  only  on  such  part  of  the  property  as  the 
judgment  debtor  may  indicate,  provided  he  be  present  and  indi- 
cate property  sufficient  to  satisfy  the  judgment  and  costs.  This 
section  was  evidently  enacted  for  the  benefit  of  the  debtor.    , 

liany  persons  in  our  state  are  the  owners  of  large  bodies  of 
unproductive  land,  from  which  they  derive  no  revenue,  and  upon 
which  the  taxes  are  sometimes  burdensome;  such  person  might 
well  prefer  that  an  execution  against  him  should  be  satisfied  by 
a  sale  of  land  rather  than  personal  property,  especially  when, 
under  the  law,  the  land  is  sold,  subject  to  redemption  within 
six  months  by  the  payment  of  the  purchase  money,  with  dam- 
ages, which  amount  to  but  little  more  than  the  current  rate  of 
interest  in  Oalif  omia. 

In  the  case  under  consideration,  the  defendant  in  execution 
designated  an  amount  of  property  sufficient  to  satisfy  the  judg- 
ment and  costs.  The  claim  of  the  mortgagee,  his  mortgage  not 
having  been  recorded,  was  no  lien  on  the  land  as  against  cred- 
itors, and  if  his  interest  was  prejudiced  by  the  levy,  it  v^as  in 
consequence  of  his  own  negligence. 

It  is  further  contended  by  counsel,  that  the  sale  was  void  be- 
cause it  was  not  made  in  accordance  with  the  law,  and  because 
of  gross  inadequacy  of  price. 

The  two  hundred  and  twenty-third  section  of  the  practice  act 
provides  that  when  the  sale  is  of  real  property,  consisting  of 
several  known  lots  or  parcels,  they  shidl  be  sold  separately. 
The  act  also  gives  the  judgment  debtor  the  right  to  direct  the 
order  in  which  the  property  shall  be  sold,  and  requires  the  sheriff 
to  follow  his  directions.  It  appears  that  the  land  sold  consisted 
of  two  separate  but  adjoining  tracts,  portions  of  which  were  sei>- 
aiately  inclosed  and  occupied  by  tenants,  but  it  also  appears  that 
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ndtlier  the  shexiff  nor  pnxchaser  knew  of  these  faots.  The 
respondent  soxxendered  the  land  to  the  sheriff  without  informing 
him  that  there  existed  any  subdivisionB,  and  the  sale  was  made 
aooording  to  the  description  which  he  f  nmished. 

As  a  general  rule,  the  sales  in  mass  of  land  consisting  of  sep- 
arate lots  are  not  tolerated  or  countenanced  in  courts  of  justice. 
But  this  role  should  not  be  extended  so  as  to  allow  a  debtor, 
by  misleading  the  o£Scer  with  a  false  description,  or  by  with*- 
holding  information,  to  invalidate  a  sale  under  execution  made 
in  good  faith,  in  the  entire  absence  of  fraud. 

In  the  case  of  Baidey  t.  Brown,  1  Binn.  61,  cited  by  respond- 
ent,  the  court  says:  ''  It  is  the  role  of  this  court,  in  eyeiy  case, 
to  disallow  a  lumping  sale  by  the  sheriff,  where,  from  the  dis- 
tinctness of  the  items  of  properiy,  he  can  make  distinct  sales. 
It  is  essential  to  justice  and  to  the  protection  of  the  unfortunate 
debtor  that  this  should  be  the  general  role;  any  other  would 
lead  to  the  most  shameful  sacrifice  of  property.  There  may  be 
exceptions,  but  the  purchaser  must  faring  himself  within  them.'* 

In  WiUiams(m  t.  Logan,  1  B.  Mon.  237,  the  court  refused  to 
set  aside  a  lumping  sale  of  land  consisting  of  separate  tracts, 
on  the  ground  that  it  had  been  given  up  to  the  sheriff  by  one  of 
the  defendants  in  gross.  The  court  held:  **  Though  a  parol 
authority  to  the  o£Scer  to  sell  and  convey  lands  would  not  be 
good  under  our  statute  of  frauds  and  perjuries  when  the  o£Scer 
had  no  legal  authority  to  sell  and  convey,  yet  we  are  satisfied, 
when  he  has  legal  power  to  levy,  sell,  and  convey,  that  a  party 
interested  may  by  parol  give  authority  to  sell  in  gross,  or  waive 
any  irregularity  of  sale  on  this  ground.''    See  8  Dana,  200. 

In  the  case  of  Woods  v.  Monell,  1  Johns.  Ch.  602,  Chancellor 
Kent  refused  to  set  aside  a  sheriff's  sale  of  separate  lots  in  gross, 
although  the  defendant  was  present  at  the  time  of  sale,  and 
requested  the  sheriff  to  sell  the  premises  by  lots,  and  not  in  one 
entire  parcel,  because  the  defendant  produced  no  map  or  other 
description  of  the  land  as  laid  out  in  lots,  and  also  because  in  a 
deed  of  tmst  executed  six  months,  to  which  defendant  was  a 
party,  the  land  was  described  as  **  one  lot,  piece,  or  parcel  of 
land."  **  To  bring  the  sheriff  in  default,  or  to  charge  him  with 
an  abuse  of  trust,  the  party  who  was  then  in  possession,  and 
claimed  the  land,  ought  at  least  to  have  furnished  the  sheriff 
with  clear  and  distinct  proof  of  the  division  of  the  three  acres 
into  town  lots,  and  the  size  and  description  of  those  lots,  and 
that  the  same  was  the  act  of  the  owner:"  See  Id.  606. 

In  this  case,  the  sale  of  the  land  in  gross  was  occasioned  by 
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the  inooireofe  deseription  of  the  premises,  giTen  to  the  sheriff 
by  respondent,  and  by  his  fiuling  to  inform  the  oflloer  of  the 
tme  situation  of  the  property.  To  set  aside  the  sale  on  this 
ground,  under  the  droumstanoes,  would  be  to  allow  a  parfy  to 
take  advantage  of  his  own  deceit  or  n^ligenoe. 

Inadequacy  of  price  is  a  fact  which  is  admitted  to  be  giyen  in 
eyidence  in  proceedings  of  this  nature,  to  establish*  in  connec- 
tion with  other  circumstances,  fraud  in  the  officer  malriiig  a 
sale,  but  is  neyer  of  itself  sufficient  to  annul  such  sale,  and 
certainly  it  would  not  be  sufficient  under  our  law,  which  pro* 
Tides  for  the  redemption  of  the  property  sold. 

That  part  of  the  argument  of  counsel  which  is  based  upon  the 
great  injuiy  which  will  result  to  the  respondent  and  the  mort* 
gagee  if  the  judgment  be  reyersed  ip,  under  the  circumstances 
of  this  case,  entitled  to  no  consideration  at  the  hands  of  a  court 
By  the  terms  of  the  sale  the  respondent  or  his  mortgagee  had  a 
right  at  any  time  within  six  months  to  redeem  the  land  by  the 
payment  of  the  purchase  money,  with  eighteen  per  cent  dam- 
ages, and  such  taxes  as  had  been  paid  by  the  purchaser;  if  they 
had  fiuled  to  do  so,  a  court  of  equity  diould  not  interpose  to 
protect  them  from  the  consequences  of  their  negligence. 

The  order  of  the  court  below,  annulling  the  sale,  is  xerersedt 
with  costs. 

HsroMinraLDT,  J.,  concurred. 

Fazluub  of  Shseiff  to  Om  NonoB  6v  BxionTOV  Sals  m  provided  by 
law  does  not  yitiate  the  sale,  such  itatatet  being  regarded  m  direetMy  only, 
and  not  mandatory:  See  Ware  y.  Bradford^  36  Am.  Deo.  427;  Maddoos  y.  M- 
l¥9catt  44  Id.  234;  BrooU  v.  Rwmey^  56  Id.  430;  Draiper  v.  Bryaon,  57  Id. 
267f  and  the  notes  thereto  colleoting  other  oases.  The  principal  case  is  cited 
to  the  same  point,  with  approyal,  in  Harvey  y.  lUk^  9  CaL  94;  8hore$  y. 
8coU  Biver  Water  Co.,  17  Id.  628;  Simeon  y.  Ecketein,  22  Id.  591.  And  gen* 
erally,  the  validity  of  the  sale  and  of  the  porohaser's  title  are  not  affected 
by  mere  irregolarities  of  the  officer:  Maddoz  y.  SulUvan,  44  Am.  Deo.  ^4; 
Byere  v.  /bioter,  54  Id.  271;  Brooke  y.  Booney,  56  Id.  430;  Caeey  y.  Oregory, 
Id.  581;  ^«i0<ofi  y.  SUOe  Bank,  58  Id.  363,  and  notes.  See  also  Wdeh  y. 
SuUivan,  8  CaL  186,  approvingly  referring  to  the  principal  case  on  this  point. 
It  is  cited  on  the  same  subject  in  Cloud  y.  El  Dorado  Co,,  12  Id.  133. 

DuTT  OF  Shkbov  to  LxyT  ON  PEBSONAiiTT  BOOBS  Bmaioti  See  Boade 
y.  Bymmee,  13  Am.  Dec  621;  Cfovemor  v.  Carter,  14  Id.  588;  Haneon  y. 
Bamee^e  Leeeee,  22  Id.  322. 

Unbicobdbd  Mobtoaob,  Bmor  or,  as  Loni:  See  Oredey  y.  Waterkaueet 
36  Am.  Deo.  730;  ShepkerdY.  BurkkaUer,  6S Id.  523. 

BxBOonoH  Salb  or  Dnmror  Tracts  or  Rbaltt  bn  Massb,  VAUDirr  of: 
See  Sector  v.  Hatrtt,  41  Am.  Deo.  660,  and  note.  The  principal  case  is  dted 
with  approval  on  this  pdnt  in  PaUon  v.  SUwart,  19  Ind.  235.    Bat  that  cms 
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Is  ovemiled  on  ih&  poiiit  In  OSolM  t.  €filbert,  28 14  614»  021,  and  fhe  prin- 
cipal case  is  criticised  and  distingnished. 

iNADiQUAor  ov  C0K8IDKRATION  ON  BxBCUTiov  Sali,  BnTBOT  OF:  See  Part' 
low  V.  LoM^  a9  Am.  Dec  473;  Ingram  ▼.  BOf,  47  Id.  501;  ColeBum  y.  Btmk 
qf  Hambturg,  49  Id.  671;  Cfreenup  y.  Stoker^  52  Id.  474;  SproU  ▼.  Seid,  56 
549;  Daniel  ▼.  ModaweU,  58  Id.  260;  Allen  ▼.  Ook,  59  Id.  416.  The  princi- 
pal case  Is  dted  .as  anthoHty  On  this  point  in  Cfasener  ▼.  PaUermm^  23  Oal. 
302, 


POOLB    V.    GeBBABD* 

[6  Oauvobiiza,  71.] 
HonOFBAB    OAH  BB  OONYBTBD  AWAT  ONLT  BT  JOIBT  DBED  OV    HUSBANB 

AND  WiVB»  in  Oslifomia»  the  wife  being  examined  apart  from  her  hus- 
band, and  separate  deeds  by  both  spouses  conveying  such  homestead  are 
void. 

HOMBSTBAD  IS  JoiNT  ESTATB  OV  HuSBAND  AND  WiVB,    wlth  right   of    SOr- 

vivorship. 
WiVB  CANNOT  Sub  Alonb  bob  Hombstbad,  bnt   her  husband  most   be 
joined. 

Appeal  from  a  judgment  rendered  against  the  plaintiff  and 
appellant,  in  an  action  brought  by  her  against  the  defendant 
and  respondent  to  recover  a  certain  homestead.  The  plaintiff's 
husband,  in  1853,  by  his  indiyidual  deed,  not  joined  in  by  the 
plaintiff,  undertook  to  convey  the  homestead  to  the  defendant. 
The  plaintiff  subsequently,  and  before  this  action,  her  husband 
having  left  the  country,  made  her  deed  as  9k  feme  sole,  conveying 
her  interest  in  the  premises  to  the  defendant,  she  supposing  that 
she  had  no  legal  title.  In  this  action  the  plaintiff's  husband 
-was  not  joined,  and  the  defendant  demtured  on  that  ground. 
The  demurrer  being  overruled,  the  defendant  answered,  and 
upon  the  trial  a  verdict  and  judgment  were  rendered  in  his  favor, 
the  court  being  of  the  opinion  that  the  plaintiff  had  conveyed 
away  her  interest. 

J.  B.  Mart,  for  the  appellant. 

Sidney  F.  8mUh,  for  the  respondent. 

By  Court,  HEn>iiarELi>T,  J.  The  court  below  erred  in  deciding 
that  the  deed  of  the  plaintiff  conveyed  all  her  interest  in  the 
property.  In  Simpers  v.  Sloan,  5  Cal.  457,  at  the  October  term, 
1855,  we  held  "  that  a  feme  ooveri  has  no  power  to  make  a  con- 
tract." 

To  make  a  valid  sale  of  the  homestead  requires  the  joint  deed 

of  husband  and  wife.    The  husband  must  make  the  contract- 
Ax.  Dbo.  Vol.  LXV— 31 
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and  Che  wife  must  assent  to  it'by  an  examination  separate  and 
apart  from  her  hnsband.  This  is  the  mode  pointed  out  by  the 
statute,  and  it  most  be  striotly  pursued:  Cook  t.  MoGhrisHan^ 
4  Cal.  23. 

It  seems,  therefore,  in  this  case,  that  both  the  deeds  separately 
executed,  of  Poole  and  his  wife,  are  invalid. 

On  the  other  hand,  the  wife  has  no  right  to  sue  alone.  In 
Taylor  t.  Eargous,  4  Cal.  268  [60  Am.  Deo.  606],  we  decided  that 
the  homestead  was  a  joint  estate  in  husband  and  wife,  with  the 
right  of  suryivorship.  It  results  from  that  decision  that  it  is 
neither  common  property,  which  would  enable  the  husband  to 
sue  alone,  nor  is  it  ihe  separate  estate  of  the  wife,  in  which  case 
only  she  would  be  enabled  to  sue  alone. 

She  should  have  joined  her  husband  in  the  action,  and  he 
would  not  have  been  estopped  by  a  void  deed. 

The  court  therefore  erred  in  overruling  the  demurrer. 

The  judgment  below  is  right  upon  this  ground,  but  to  prevent 
any  question  of  pre-adjudication  in  another  suit,  it  is  most  proper 
here  to  reverse  the  judgment,  and  also  the  order  overruling  the 
demurrer,  and  remand  the  case,  with  instructions  to  the  court 
below  to  sustain  the  demurrer. 

Ordered  accordingly. 

Tebbt,  J. ,  concurred. 

CoNVKTANCB  ov  HoMBSTBAD. — The  Uw  of  homestead  it  so  entirely  statu* 
tory,  and  the  statutes  of  different  states  concerning  it  are  so  varioos  and  so 
often  amended,  that  it  is  difficult  to  formulate  any  general  principles  or  rules 
relating  to  any  branch  of  the  subject.  There  is,  however,  a  fair  degree  of 
uniformity  of  statutory  and  case  law  upon  the  general  subject  of  conveyance 
of  homesteads,  which  we  propose  to  consider  in  this  note. 

In  Ababncs  of  Statutes  Rbstbictino  Auesatiov  of  homesteads,  the 
owner  thereof  has  undoubtedly  as  full  and  perfect  a  right  to  convey 
the  property  as  he  would  have  had  if  it  had  not  been  a  homestead,  the 
mere  exemption  of  it  from  forced  sale  having  no  tendency  to  limit  the 
right  of  voluntary  alienation:  Thompson  on  Homestead,  sec.  454;  Smyth 
on  Homestead,  sec.  241;  Smith  v.  MalUme,  10  S.  C.  39;  Sector  ^r.  Rotton^  3 
Keb.  171;  In  re  Cross^  2  Dill.  320.  The  power  of  alienation  is  not  derived 
from  the  statute  relating  to  alienation  of  homesteads.  It  is  an  incident  of 
the  ownership  of  the  property  independent  of  the  homestead  law,  and  the 
directions  and  prohibitions  of  the  statute  as  to  the  alienation  are  mere  restric- 
tions upon  this  antecedent  power.  Without  any  such  restriction,  the  prop- 
erty passes,  by  a  conveyance,  as  if  there  were  no  homestead.  No  express 
waiver  of  the  homestead  Is  essential,  unless  the  statute  requires  it,  because 
the  property  having  passed  by  the  conveyance,  the  homestead  necessarily 
ceases:  Id.    There  can  be  no  homestead  for  one  person  in  another's  property. 

Homestead  Right,  whether  Estate  or  Mere  Privilboe.— It  is  held 
in  the  principal  case,  that  under  the  California  statute  as  it  then  was  the 
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homestead  of  the  hnshaiid  and  wife  was  a  species  of  estate  in  Joint  ten- 
aooy,  and  this  doctrine  was  maintained  in  other  cases:  BemUt  t.  JTroemer,  8 
CaL  66;  Buehantm*9  EstaU,  Id.  WJi  TompkMs  Sktate,  12  Id.  114.  It  was 
repadiated,  however,  in  later  cases:  Oee  v.  Moored  14  Id.  472;  ChUod  ▼.  Ouhdf 
Id.  506;  Bwman  v.  Norton,  16  Id.  213;  Brennan  v.  Wallace,  25  Id.  114.  These 
oases  held  the  homestead,  in  effect,  to  be  a  mere  priyile^  secured  to  the 
debtor  and  his  wife  bj  the  statote,  to  hold  and  enjoy  the  property  and  have 
it  descend  as  appointed  thereby,  free  of  the  claims  of  creditors,  unless  waived 
in  the  manner  pointed  out.  Subsequently,  in  1860,  a  statute  was  passed  de- 
claring expressly  that  the  husband  and  wife  in  such  oases  should  hold  as  joint 
tenants,  and  under  this  statute  it  was  held  that  the  homestead  was  an  estate 
in  joint  tenancy  in  its  main  features:  Barber  v.  Babel,  36  Id.  11.  The  true 
doctrine  would  seem  to  be  that  the  homestead  right,  as  contradistinguished 
from  the  property  to  which  it  is  attached,  is  not  an  estate  at  all,  but  a  mere 
privilege:  Brame  v.  Craig,  12  Bush,  404;  but  that  this  privilege,  with  its 
attendant  restrictions,  modifies  the  estate  previously  held  in  the  property, 
and  impresses  upon  it  new  features.  The  incident  of  involuntary  alienation, 
and  to  a  limited  extent  the  power  of  voluntary  alienation* also,  are  taken 
away  from  the  estate  or  suspended  while  the  homestead  lasts:  JohnMton  v. 
Buah,  49  CaL  198.  It  seems  to  us,  however,  that  some  of  the  consequences 
sometimes  deduced  from  the  doctrine  that  the  homestead  right  merely  sus- 
pends the  power  of  alienation  do  not  necessarily  flow  from  it. 

HoBiBSTXAD  Bight  is  Personal,  and  not  Alienable.  It  is  well  settled 
that  the  right  of  homestead,  as  contradistinguished  from  the  property,  and 
the  attendant  exemption,  are  purely  personal  to  the  debtor  and  the  benefl* 
daries  of  the  right,  and  are  wholly  inalienable:  Botoman  v.  Norton,  16  Gal. 
213;  HcwUt  v.  TempUton,  48  HI.  367;  Barker  v.  BoUim,  30  Iowa,  412;  €faine$ 
V.  Oaaejf,  10  Bush,  92;  Chamberlain  v.  Lyetl,  3  Mich.  458;  Bowyer'a  Appeal^ 
21  Pa.  St.  210;  Thompson  on  Homestead,  sec.  452.  Thus,  where  the  land  is 
conveyed  to  one  without  releasing  the  homestead  right,  which  is  subse- 
quently conveyed  to  another,  nothing  passes  by  the  latter  conveyance:  HewUt 
V.  Templeton,  48  HI.  367.  This  fact  of  the  inalienability  of  the  homestead 
right  strengthens  the  view  that  it  is  not  an  estate  in  the  land. 

Whether  Transfer  of  Homestead  bt  Mortgage  is  Practicallt  Pro- 
hibited BT  Mere  Exemption  of  it  from  forced  sale,  that  is  to  say,  whether 
a  sale  under  a  mortgage  is  a  forced  sale  forbidden  by  the  exemption,  so  that 
the  mortgage  is,  in  effect,  non-enforceable  without  any  restraint  upon  the 
power  of  voluntary  alienation,  has  sometimes  been  made  a  question.  It  has 
been  held  in  Texas  that  a  foreclosure  sale  under  a  mortgage  is  a  forced  sale, 
and  therefore  forbidden,  although  the  mortgage  itself  is  executed  in  accord- 
ance with  the  provisions  of  the  statute  relating  to  conveyances  of  homesteads, 
but  that  if  the  mortgage  contains  a  power  of  sale,  a  sale  under  the  power  is  not 
forbidden:  Sampson  v.  WUliamBon,  55  Am.  Dec.  762;  S.  C,  6  Tex.  102;  Stewart 
V.  Machey,  16  Id.  58;  Jordan  v.  Peak,  38  Id.  439.  This  conclusion,  Mr. 
Thompson  more  forcibly  than  politely  says,  is  "  wholly  destitute  of  sense:  ** 
Thompson  on  Homestead,  sec.  458.  The  same  doctrine  is  laid  down  in  lUinoii 
with  respect  to  mortgages  in  which  the  homestead  right  is  not  expressly  waived: 
SmiUk  V.  Marc,  26  IlL  150;  Wing  v.  Cropper,  35  Id.  256.  So  in  Louisiana, 
it  has  been  determined,  under  a  statute  rendering  homestead  property  ex- 
empt from  "  seizure  and  sale  "  without  any  restriction  upon  the  power  to  sell 
or  mortgage,  a  mortgage  of  the  homestead  cannot  be  enforced,  and  imposes 
no  restraint  upon  a  subsequent  conveyance  by  the  mortgagor  to  some  othec 
penon:  Van  WkiU  v.  Landry,  29  La.  Ann.  330;  Thompson  on  Homestead* 
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■eo.  457.  TIm  better  opmlon  undoabtedly  is,  howeirer,  th«l  a  mortgige  of  t 
homestead  where  there  are  no  statatory  restrictions  on  Tolnntazy  alienation^ 
or  where  snch  mortgage  is  exeonted  aocording  to  the  reqnirements  of  the 
statute,  is  as  valid  and  effectual  as  a  mortgage  of  any  other  property,  not* 
withstanding  the  exemption  of  the  homestead  from  a  forced  sale:  In  re  Cross^ 
2  DUl.  320. 

CONSTITUTIOllALITr  OF  STATUTES  LlMITINO  OR  BbSTBAININO  ALISNABIUTr 

OP  HoM£8TBAD  property  is  beyond  serious  question:  Thompson  on  Homestead, 
sec.  466;  Barton  y,  Drake,  21  Minn.  299.  But  in  Dunher  ▼.  CMtie^  4  Kev. 
378,  it  was  held  that  a  statute  was  unconstitutional  which  provided  that  no 
valid  mortgage  of  a  homestead  could  be  made  by  a  husband  and  wife  to  secore 
any  lien  or  indebtedness,  where  the  constitution  provided  that  homesteads 
should  be  "exempt  from  forced  sale,"  and  from  alienation,  except  by  the 
"joint  consent  of  husband  and  wife,"  ynth  a  proviso  that  the  section  should 
not  apply  "to  any  process  of  law  obtained  by  Tirtue  of  a  lien  given  by  the 
consent  of  both  husband  and  wife,*'  etc.  The  ground  of  the  dedsion  was  that 
this  section  of  the  constitution  authorized  mortgages  by  the  husband  and  wife. 

Construction  of  Statutes  Bjsstrainiko  Alienation  of  Homesteads. — 
The  general  rule  is,  that  homestead  laws  are  to  be  liberally  construed  to  ad- 
vance their  beneficial  objects,  and  to  carry  out  the  purpose  of  the  legislature: 
Thompson  on  Homestead,  sees.  4,  7;  that  is  to  say,  the  construction  should 
be  liberal  towards  the  debtor,  but  strict  towards  his  creditors  and  purchasers 
from  him.  This  latter  branch  of  the  rule  was  laid  down  in  very  emphatic  terms 
in  WhitUe  v.  Saunders,  54  Ga.  548,  where  it  was  held  that  statutory  restraints 
on  the  alienation  of  homesteads  should  be  strictly  construed  as  against  pnr* 
chasers,  and  that  their  rights  should  be  closely  watched  but  never  enlarged. 
And  it  is  the  clear  doctrine  of  most  of  the  authorities  that  the  statutory  requi* 
sites  of  a  conveyance  or  release  of  a  homestead  must  be  strictly  complied  with, 
or  the  homestead  right  will  not  be  divested.  There  can  be  no  divestiture  ex- 
cept in  the  way  and  for  the  purposes  pointed  out  by  the  statute:  Monghon  t. 
Maetenonf  59  Ga.  835;  Brown  v.  JMggere,  62  Id.  354,  and  cases  cited  poei. 
A  mere  mortgage  is  no  waiver  of  the  homestead  right,  for  instance,  where  the 
statute  provides  specifically  how  the  right  is  to  be  released,  and  that  mode  is 
not  followed:  Wing  v.  Cropper,  35  111.  256. 

Kboessitt  of  Joinder  of  Husband  and  Wifb  in  Release  of  Home- 
stead.— A  very  common  and  almost  universal  restriction  on  the  alienation  of 
homesteads  of  married  persons  is  the  statutory  requirement  that  the  husband 
and  wife  shall  join  in  the  deed.  Where  this  is  required,  such  joinder  is,  of 
course,  essential  to  divest  the  homestead  right:  Smyth  on  Homestead,  sec 
242;  Thompson  on  Homestead,  sec.  474;  Hannon  v.  Somer,  3  McCreary,  326; 
Greenwood  v.  Maddox,  27  Ark.  648;  Dunn  v.  Tozer,  10  Cal.  1C?7;  Beet  ▼. 
Allen,  30  UL  30;  Vamant  v.  Vanzant,  23  Id.  536;  PaUereon  v.  Kreig,  29  Id. 
514;  Marshall  v.  Barr,  35  Id.  106;  Panton  v.  Manley,  4  IlL  App.  210;  Bar- 
neU  V.  Mendenhall,  47  Iowa,  296;  Clay  v.  Richardson,  59  Id.  483;  Clark  v. 
Shannon,  1  Nev.  568.  Even  the  husband  and  wife  themselves  cannot  by 
mutual  conveyances  confer  upon  each  other  the  power  to  convey  the  home- 
stead by  a  sole  deed:  Spoon  v.  Van  Ibssen,  53  Iowa,  494.  A  deed  or  mort- 
gage by  the  husband  alone  is  certainly  void  as  to  the  wife,  and  the  better 
opinion  is,  that  it  is  also  absolutely  void  as  to  the  husband:  Thompson  on 
Homestead,  sec.  474;  Miller  v.  Marx,  55  Ala.  322;  Balkum  v.  Wood,  58  Id. 
642;  Revalk  v.  Kraemer,  8  CaL  66 ;  Sears  v.  Dixon,  33  Id.  326;  Barber  v.  BcM, 
36  Id  31;  Richards  v.  Cheene,  73  HI.  54;  AUey  v.  Bay,  9  Iowa,  509;  Larmm 
T.  Reynolds,  13  Id.  579;  Bumap  v.  Cook,  16  Id.  149;  Higley  v.  MiUard,  4i 
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Id.  586;  Marrii  y.Ward,  6  Kan.  239;  Ayret  t.  Prcbtueo,  14  Id.  190;  Tong 
V.  Eifort,  80  Ey.  152;  Richards  v.  Chaee,  2  Gray,  883;  Betcher  t.  Batdy,  7 
Mich.  488;  Dye  v.  ifoiin,  10  Id.  291;  AmpUeU  ▼.  Hibbard,  29  Id.  298;  YTit^ 
der  V.  Haughey,  21  Minn.  101;  Barton  v.  Draibe,  Id.  299;  Olarh  t.  Shannon^ 
I  Nev.  568;  Kennedy  v.  <S^tacy,  1  Baxt.  220;  /^o^er*  v.  Benshaw,  37  Tex.  625; 
^&f22  V.  Lotkrap,  47  Vt.  375,  distinguishing  ffowe  v.  Adams,  28  Id.  541; 
WiUiams  v.  iStorr,  5  Wis.  534;  PAe^  ▼.  Booney,  9  Id.  70;  /Toif  v.  Houle,  19 
Id.  472.  It  is  held  also  that  where  the  statutory  reqaisites  as  to  the  wife's 
joinder  are  not  complied  with,  even  a  subsequent  acknowledgment  by  her 
will  not  cure  it:  BcUkum  v.  Wood,  58  Ala.  642.  A  mortgage  by  the  husband 
alone,  under  these  authorities,  imparts  no  notice  to  a  subsequent  purchaser: 
Higley  v.  MiUard,  45  Iowa,  586.  And  a  subsequent  conveyance  by  the  hus- 
band and  wife  will  pass  the  property  free  of  the  prior  incumbrance:  Morris 
V.  Ward,  5  Kan.  239;  Van  Beynegan  t.  BewUk,  8  CaL  75.  The  prior  mort- 
gage by  the  husband  alone  does  not,  it  is  held,  come  into  operation  upon  the 
cessation  of  the  homestead  right:  Id.  A  valid  subsequent  mortgage  by  both 
spouses  is  at  least  entitled  to  priority  over  a  previous  mortgage  by  the  hus- 
band alone:  Eldridge  v.  Pierce,  90  111.  474.  The  subsequent  mortgagee  may 
defend,  in  a  suit  for  foreclosure  of  the  prior  mortgage,  on  the  ground  of  the 
homestead  right:  Dorsey  v.  MeFarland,  7  Cal.  342;  Alley  v.  Bay,  9  Iowa, 
509;  Dye  v.  Mcam,  10  Mich.  291.  A  mortgage  by  both  spouses,  even  after 
foreclosure  of  the  prior  mortgage  against  the  husband  alone,  is  held  good  in 
Van  Beynegan  t.  BevdUc,  8  Gal.  75. 

There  are,  however,  many  authorities  holding  that  as  the  statutory  restraint 
upon  alienation  is  merely  a  suspension  of  that  right,  a  conveyance  in  viola- 
tion of  the  restraint,  as  by  the  non-joinder  of  the  wife,  or  the  like,  is  void  only 
as  to  the  homestead  right,  and  subject  to  that  right,  passes  whatever  estate 
the  grantor  has.  This  was  the  doctrine  which  prevailed  in  California  under 
the  statute  of  1851,  after  the  decision  in  Oee  v.  Jfoore,  14  OaL  472,  where  it 
was  held  that  a  husband's  sole  deed  of  the  homestead  vested  in  his  grantee  an 
inchoate  interest  which  became  perfect  upon  the  divestiture  of  the  homestead 
right  by  the  wife's  death,  or  otherwise.  Field,  C.  J.,  delivering  the  opinion 
in  that  case,  said:  '*  If  the  premises  are  the  property  of  the  husband,  or  the 
common  property  of  both  husband  and  wife,  before  they  become  a  homestead, 
they  remain  such  separate  or  common  property  afterwards;  and  the  hus- 
band's absolute  power  of  alienation  is  only  restrained  so  far  as  may  be  neces- 
sary for  the  protection  of  the  homestead,  and  no  further.  It  follows  that  the 
estate  of  the  defendant  passed  to  Elmore  by  his  conveyance  of  March,  1853, 
subject  to  the  right  of  husband  and  wife  to  enjoy  and  use  the  premises  as  a 
homestead  until  another  homestead  was  acquired,  or  their  character  as  such 
homestead  was  otherwise  gone.  Upon  the  death  of  the  wife  without  issue 
living,  the  premises  ceased  to  be  a  homestead,  and  the  purchaser,  Blmore,  or 
those  claiming  imder  him,  became  thereupon  entitled  to  the  possession." 
After  some  further  remarks  of  the  same  tenor,  the  learned  chief  justice  says: 
"We  are  aware  of  decisions  of  this  court  holding  different  views  from  those 
expressed  in  this  opinion.  Thus,  in  Taylor  v.  Hargous,  4  CaL  273,  it  is  said 
that  as  soon  as  a  place,  by  the  occupancy  in  good  faith  of  the  family,  acquires 
the  character  of  a  homestead,  the  nature  of  the  estate  is  changed  without 
reference  to  the  manner  in  which  the  title  to  the  property  originated,  whether 
it  was  the  separate  estate  of  either  husband  or  wife,  or  the  common  property 
of  both.  '  It  is  turned, '  says  the  court,  *  into  a  sort  of  joint  tenancy,  with  the 
right  of  survivorship,  at  least  as  between  husband  and  wife,  and  this  estate 
caimot  be  altered  or  destroyed,  except  by  the  concurrence  of  both  in  the  man- 
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ner  provided  hj  law;'  and  the  judgment  of  the  ooiirl  belovr  in  HbtA  mm 
adjudging  the  deed  of  the  husband,  withoat  the  signatoxe  of  the  wife*  to  be 
canceled  as  nnll  and  void,  was  affirmed. 

**In  Poole  ▼.  Cferrard^  6  Cat.  71,  and  in  BevaUs  ▼.  Kraemer,  8  Id.  73,  the 
doctrine  advanced  in  Tcnifhr  t.  HargcmB^  as  to  the  joint  estate  of  the  hus- 
band and  wife,  with  the  right  of  sorvivorship,  is  repeated.  This  dootrine  has 
never  met  the  approbation  of  the  profession,  and  is  not  warranted  by  any 
language  of  the  constitution  or  the  statute.  There  is  nothing  in  the  nature 
of  the  homestead  right  or  privilege  which  justifies  its  designation  as  such  an 
estate.  The  right  or  privilege  has  no  single  feature  resembling  a  joint  ten* 
ancy.  The  estate  rests  where  it  existed  before  the  premises  were  appropri- 
>  ated  as  a  homestead.  The  appropriation  of  them  confers  a  right  upon  the 
wife  to  insist  that  their  character  as  a  homestead  shall  continue  until  she  con* 
!  sents  to  the  alienation,  or  another  homestead  is  provided,  or  they  are  other- 
wise abandoned.  The  wife,  if  surviving  her  husband,  takes  the  homestead, 
not  by  virtue  of  any  right  of  survivorship  arising  from  the  alleged  joint  ten- 
ancy, but  as  property  set  apart  by  law  from  her  husband's  estate,  for  her 
benefit  and  that  of  his  children,  if  there  be  any." 

The  doctrine  of  this  case  is  approved  in  Chiiod  v.  QwM^  14  OaL  1106,  and 
Bowman  v.  Norton^  16  Id.  218.  In  the  latter  case  it  was  held  that  where  the 
husband  alone  made  a  mortgage  of  the  homestead,  and  the  husband  and  wife 
spbeequently  conveyed  to  a  third  person,  the  latter  conveyance  operated  as  an 
abandonment  of  the  homestead,  and  the  prior  mortgage  became  effsctuaL  In 
McQwide  V.  IVhale^,  81  Id.  626,  it  was  held  that  the  doctrineof  Ote  v.  Moort^  14 
CaL  472,  on  this  point  applied  only  to  the  act  of  1851,  and  not  to  the  act  of  I860, 
and  that  a  failure  to  record,  as  required  by  the  act  of  I860,  a  homestead,  previ- 
ously conveyed  by  the  husband  alone,  was  an  abandonment  of  the  homestead. 
The  doctrine  that  a  conveyance  by  the  husband  alone,  contrary  to  the  stat- 
utory restriction,  pssses  the  title  to  homestead  property,  subject  to  the  home- 
stead right,  is  held  alio  in  StewaH  v.  Mackeif,  16  Tex.  66.  In  Mask  v.  Ats- 
«etf,  1  Lea,  543,  it  is  held  that  a  deed  by  the  husband,  not  sufficiently  executed 
by  the  wife,  will  not  divest  the  homestead  right  as  to  either  spouse,  but  will 
vest  the  grantee  with  the  husband's  expectation  of  a  reversion  on  the  termina- 
tion of  the  homestead.  In  the  subsequent  case  of  Crook  v.  Lunrford^  2  lica, 
237»  it  was  held,  in  accordance  with  the  doctrine  of  Bpwnum  v.  Norton^  mtpra^ 
that  where  a  husband  mortgaged  the  homestead  and  afterwards  joined  with  his 
wife  in  conveying  to  another,  releasing  the  homestead,  the  prior  mortgagee 
was  entitled  to  subject  the  whole  property  to  his  debt.  In  several  other  cases 
it  is  held  that  a  mortgage  or  conveyance  of  the  homestead  by  the  husband, 
not  sufficiently  executed  by  the  wife  under  the  homestead  law,  is,  neverthe- 
less, valid  and  effectual  to  pass  the  husband's  estate,  subject  to  the  homestead 
right:  See  Brown  v.  Coon,  36  HI.  243;  Davis  v.  Andrews,  30  Vt.  678;  Ood- 
frty  v.  Thwr^iUm,  46  Wis.  677,  overruling  Haii  v.  Hoult^  19  Id.  472.  In 
QuwMmin  v.  TSoUehel,  38  N.  H.  62,  where  the  husband  alone  had  executed  a 
mortgage  of  property  in  which  an  inchoate  homestead  right  existed,  and  the 
husband  and  wife  afterwards  executed  a  mortgage  to  another,  releasing  the 
homestead  right,  it  was  decided  that  the  subsequent  mortgagee  might  redeem 
the  prior  mortgage,  but  could  not  require  the  prior  mortgagee  to  set  out  the 
homestead. 

Whxrb  Hubband  Alokx  Alixns  Hoksstbad  and  DiLnrBBS  PoasiBUON 
OR  Abamdoits  the  premises,  it  has  been  held,  in  anumber  of  cases,  to  inure  in 
favor  of  the  grantee  so  as  to  vest  the  title  in  him  notwithstanding  the  inva- 
lidity of  the  conveyanoe:  Brown  v.  Ootm^  86  BL  243;  lUhbaek  t.  Lom,  Id. 
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437;  HaU  ▼.  tkdlerUm,  69  Id.  448;  Stewart  t.  ifadbiy,  16  Tax.  06;  JarcUm  t. 
Oodman,  19  Id.  273.  But  in  FUkbcteh  ▼.  Lane,  ntpra,  it  iras  decided  that 
rach.  abandonment  did  not  innre  to  the  benefit  of  third  penons,  so  that  the 
grantee  would  take  free  of  the  lien  of  a  prior  judgment  againat  the  grantor. 
So  in  Vaaeyy,  Board  of  TrueteeB,  69  Id.  188,  it  waa  held  that  anch  an  aban- 
donment after  a  mortgage  by  the  hnaband  alone  would  be  a  wairer  of  the 
homeatead  right  in  favor  of  the  mortgagee,  and  the  aubeeqnent  convejrance, 
releaaing  the  homeatead  right,  would  paaa  no  title  whioh  oonld  be  aaaerted 
againat  the  mortgagee. 

Natubx  or  EaxATB  ob  Iktieist  ov  Husband  in  HoionncBAB  Pbbkibss 
DOJB  NOT  AwwECT  the  qneation  of  hia  inability  to  convey  or  incumber  the 
homeatead  by  his  sole  act.  Hence,  the  huaband'a  sole  assignment  of  a  oertfi* 
cate  for  the  purchase  of  school  land,  settled  on  as  a  homestead,  will  not  diveat 
the  wife 'a  intereatx  WheaUey  v.  CMffin,  60  Tez.  209.  So  where  he  holdi| 
under  a  bond  for  a  deed,  he  cannot,  by  hia  aole  assignment  of  the  bond,  or  by 
his  own  conveyance,  divest  the  homestead:  Stineon  v.  Richardmm^  44  Iowa, 
373;  MeKee  v.  Wilcox,  11  Mich.  358;  Gr^fin  v.  Proctor^  14  Bosh,  671.  And 
notwithatanding  auch  attempted  alienation,  the  wife  may  have  specific  per- 
formance of  the  bond  to  convey:  MeKee  v.  WUcox^  eupra.  Qenerally  the  hus- 
band alone  can  no  more  convey  an  equitable  eatate,  held  aa  a  homestead, 
tiian  a  legal  one:  Moore  v.  JReaiee*,  16  Ean.  160. 

MoDX  or  Husband's  Attmustsd  Alibnation  ob  Inouiibbancb  or  Homb- 
8TBAD  Pbopbbtt  bt  Own  Aot  ia  immaterial  as  affecting  its  validity.  Thus  a 
contract  for  the  conveyance  of  the  homestead  signed  by  himself  alone  haa 
been  hold  invalid:  Toet  v.  Devault,  9  Iowa,  60;  BameU  t«  Mendenhall,  42  Id. 
296;  Andereon  v.  Culvert,  66  Id.  233;  Downer  v.  Bedenbaugh,  61  Id.  269;  Bar^ 
ton  V.  Drake,  21  Minn.  2QQ.  In  Iowa  an  action  for  damages  againat  husband 
alone  will  not  lie  for  breach  of  auch  an  agreement.  But  tha^contrary  im  held 
in  Wright  v.  ffayee,  34  Tex.  263,  where  it  is  decided  that  while  such  a  con- 
tract cannot  be  apecifically  enforced  during  the  wife's  life,  an  action  for  dam- 
ages will  lie  against  the  husband,  or  the  contract  may  be  apecifically  enforced 
againat  him  after  her  death.  A  judgment  for  apecific  performance  of  such  a 
contract  against  the  husband  alone  may  be  set  aside  at  the  instance  of  both 
spouses:  Barton  v.  Drake,  21  Minn.  299.  The  husband's  sole  conveyance 
will  not  satisfy  the  contract:  ClarHn  v.  Lewie,  20  Cal.  634.  Nor  will  hia 
widow  be  bound  by  such  conveyance,  though  ahe  assented  to  the  oontraott 
Bing  v.  Burt,  17  Mich.  466.  If,  after  a  contract  for  a  conveyance  by  the 
huaband  alone,  she  voluntarily  removea  with  him  to  a  new  homeatead,  the 
contract  may  be  apecifically  enforced  agidnst  her  objection:.  J Smoti  v.  SIM- 
ing,  27  Tex.  460.  A  parol  agreement  by  both  spouses  to  convey  the  home- 
atead is  ineffectual:  Clark  v.  Evarts,  46  Iowa,  248. 

The  husband  cannot  by  his  sole  agreement  revive  the  lien  of  a  mortgage  on 
the  homestead  which  has  been  extinguished:  STpencer  v.  Fredendall,  16  Wis. 
666;  nor  continue  such  lien  beyond  its  statutory  limit,  by  executing  a  new 
note  and  mortgage:  Barber  v.  Babeh  36  Gal.  11. 

A  leaae  of  the  homeatead  and  a  tranafer  of  possession  by  the  husband  alone, 
without  the  wife'a  conaent,  will  be  invalid  if  her  enjoyment  of  the  homestead 
will  be  interfered  with:  CoiughUn  v.  CoughUn,  26  Kan.  116.  And  the  hua- 
band'a  lease  will  not  estop  the  wife  from  denying  the  lessor's  title:  Morris  v. 
Sargent,  18  Iowa,  90.  The  husband  may,  without  joining  the  wife,  give  a 
license  for  the  removal  of  minerals  from  the  premises,  if  their  use  as  a  home- 
stead ia  not  thereby  impaired,  eapecially  where  she  tacitly  acquiesces  in  the 
work:  Harkness  v.  Burton,  39  Id.  101.    An  assignment  by  the  husband  of  a 
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leMe  of  the  ptemiaae  and  a  sale  of  the  dweUing-hoase  it  ^aUd*  it  aeems,  under 
the  WisooDBin  revii^  statajbes  of  1858:  PUUto  v.  Gady,  12  Wis.  461.  An  actoal 
sale  of  the  homestead  by  the  husband  alone  is  yalid,  it  seems,  under  the  Ken- 
tacky  statnte,  which  simply  prohibits  a  mortgage,  release,  or  waiver  thereof, 
withoat  joinipg  the  wife:  Brame  v.  Crcug,  12  Bush,  404;  Grout  t.  Santera  13 
Id.  442.  In  Iowa  an  auction  sale  of  the  premises  in  void  unless  the  husband 
and  wife  join  therein :« Qcurloek  y.  Baker,  46  Iowa,  334. 

That  Wifb  is  Livino  Apabt  from  Husband,  or  is  Insahb,  will  not 
render  his  sole  conveyance  of  the  premises  vaUd:  lAu  v.  De  Diablar,  12  OaL 
327;  Sherrid  y.  Souihwici,  43  Mich.  516;  GhaMberB  v.  Gox^  23  Kan.  3d3;  OU 
▼.  Sprague,  27  Id.  620;  Alexander  t.  Vennum,  61  Iowa,  160.  But  as  to  the 
case  of  a  wife  living  apart,  see  Biddiek  v.  Turpin,  11  Lea,  478. 

Form  of  Wifb*s  Assbnt  to  Ck>NVBTANOs  or  Bblbasr  of  Homsbtiad.— 
The  mode  prescribed  by  statute  for  expressing  the  wife's  assent  to  a  release 
or  conveyance  of  the  homestead  must  be  strictly  pursued  in  order  to  be  eflfoct- 
uaL  Thus,  in  Illinois,  under  the  statute  of  1857,  and  subsequent  acts,  it  is 
established  that  the  release  or  waiver  of  the  homestead  right  must  appear  in 
express  words  in  the  conveyance,  and  also  in  the  acknowledgment:  Vanzant  v. 
VamarUt  23  DL  586;  ThanUon  v.  Boyden,  31  Id.  200;  Bcyd  v.  Gvdderbaek, 
31  Id.  113;  Gonner  t.  Ifichoh,  Id.  148;  8mUh  v.  MiUer,  Id.  157;  Gliibb  ▼. 
WiBC  64  Id.  157;  Warner  v.  GroOy,  89  Id.  320;  Beat  ▼.  OhoUon,  Id.  465; 
School  Tnuteea  v.  Hovey,  94  Id.  394;  Ayers  v.  Hawka^  I  HL  App.  600; 
Panton  v.  Manley,  4  Id.  210.  The  officer's  certificate  of  acknowledg- 
ment will  not,  in  that  state,  efiect  a  release:  Hutchings  v.  Hnggina,  59 
Dl.  29.  A  mere  agreement  to  waive  the  homestead  will  not  do:  Black 
v.  Lush,  69  Id.  70.  Where  the  wife  is  required  to  join  in  the  deed,  her 
mere  signature,  and  the  insertion  of  her  name  in  the  introduction  or  final 
clause  of  the  conveyance,  but  not  in  the  granting  part,  will  not  suffice: 
Oee  V.  Jfoore,  14  Gal.  472;  McOrath  v.  Berry,  13  Bush,  391;  Oreenough  v. 
Turner,  11  Gray,  332;  Bing  v.  Buri,  17  Mich.  465.  A  conveyance  show- 
ing a  relinquishment  of  dower  will  not  answer  the  purpose:  Long  t.  Moetyn^ 
65  Ala.  543;  GhM  v.  Wise,  64  111.  157;  WUaon  ▼.  Gkrittophtreon,  53  Iowa»  481; 
Herbert  v.  Kenlon  etc  A8s*n,  11  Bush,  296.  If  the  statute  requires  the  wife's 
acknowledgment  that  she  executed  the  instrument  of  her  own  free-will  and 
accord,  and  without  fear,  constraint,  or  persuasion  of  her  husband,  the  word 
"voluntarily"  is  not  equivalent  thereto:  ScoU  v.  Simons,  70  Ala.  352.  Un* 
less  the  statute  directs  otherwise,  the  joinder  of  the  husband  and  wife  in  a 
conveyance  in  the  ordinary  form,  expressing  no  waiver  of  the  homestead,  but 
purporting  to  convey  the  whole  estate,  will  be  sufficient:  Miller  v.  Marx,  55 
Id.  322;  Forsyth  v.  Freer,  62  Id.  443;  Drake  v.  Rout,  2  Col.  685;  Ghristopher 
V.  Williams,  59  Ga.  779;  Wing  v.  Hayden,  10  Bush,  276;  Lover  v.  Bessenger, 
9  Baxt.  393.  Where  the  wife's  signature  only  is  required,  she  need  only 
sign  the  deed:  Lawver  v.  Slingerland,  11  Minn.  447.  And  her  "voluntary 
signature  and  assent "  may  be  shown  also  without  her  actually  joining  the  deed, 
if  it  is  expressed  in  a  statutory  mode,  as  where  her  name  appears  merely  in  the 
concluding  part:  DooUy  v.  ViUaJUmga,  61  Ala.  129;  Long  v.  Mostyn,  65  Id. 
543;  Hood  v.  Powell^  73  Id.  171.  In  Alabama,  if  the  homestead  is  the  wife's 
property,  her  separate  examination  is  not  required,  and  a  conveyance  suffi- 
cient to  pass  her  statutory  estate  will  answer  the  purpose:  Weiner  t.  Ster- 
ling, 61  Ala.  98;  Dawson  v.  Burris,  73  Id.  HI.  Indeed,  it  may  be  stated  in 
general  terms  that  while  all  that  the  statute  requires  to  divest  the  home- 
stead must  be  strictly  performed,  uothii^  more  is  neeessary. 

Separate  deeds  by  the  husband  and  wife  will  not  be  sufficient,  where  the 
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wife  is  required  to  •<  jdn**  in  the  deed:  Didkuoh  t.  McLain,  57  N.  H.  81. 
Especially  where  a  long  interval  of  time  elapses  betwee&  the  oonyeyanoest 
OU  ▼.  Sprague,  27  Kan^  020.  In  Luther  ▼.  Drake^  18  Iowa,  92»  the  point  was 
mooted,  bat  not  decided,  as  to  whether  or  not  separate  deeds  bj  the  sponsee 
would  convey  a  homestead  under  the  statute. 


Downeb  v.  Lent. 

[6  Oalitoeria,  94.] 
MiMBXBS  or  BOABD  OF  PiLOT  COMMISSIONEBS  ABB  NOT  CiVILLT  LlABIAfOT 

wrongfully  revoking  a  pilot's  license,  such  board  being  a  ^quad  judicial 
body,  intrusted  with  duties  requiring  the  exercise  of  judicial  diBcretion. 

Appeal  from  a  judgment  recovered  by  the  plaintiff  and  re- 
spondent, in  an  action  brought  by  him  against  the  defendants 
and  appellants  for  revoking  the  plaintiff's  license  as  a  pilot,  and 
notifying  ship-masters,  etc.,  that  he  -was  no  longer  authorized  to 
act  as  pilot.  The  complaint  set  out  that  the  defendants  were 
the  board  of  pilot  commissioners.  The  second  count  in  the 
complaint  charged  that  the  act  was  done  wrongfully  and  mali- 
ciously, and  with  knowledge  of  the  plaintiff's  rights.  The  de- 
fendants demtured  to  the  complaint  as  stating  no  cause  of 
action,  claiming  that  the  pilot  commissioners  were  not  person- 
ally liable  for  the  exercise  of  their  discretion  as  a  board.  De- 
murrer overruled,  and  the  defendants  answered.  Verdict  for 
the  plaintiff,  new  trial  denied,  and  judgment  on  the  verdict. 

John  8.  Eager  and  Jo.  O.  Baldwin^  tot  the  appellants, 

Oregory  TcUe,  for  the  respondent. 

By  Court,  Hetdenfeldt,  J.  It  is  beyond  controversy  that 
the  power  of  the  board  of  pilot  commissioners  is  quasi  judicial, 
and  they  are  not  civilly  answerable.  They  are  public  officers  to 
whom  tiie  law  has  intrusted  certain  duties,  the  performance  of 
which  requires  the  exercise  of  judgment.  They  are  unlike  a 
ministerial  officer,  whose  duties  are  well  defined,  and  who  must 
fail  to  execute  them  properly  at  his  own  peril. 

Whenever,  from  the  necessity  of  the  case,  the  law  is  obliged 
to  trust  to  the  sound  judgment  and  discretion  of  an  officer,  pub- 
lic policy  demands  that  he  should  be  protected  from  any  conse- 
quences of  an  erroneous  judgment. 

The  court  erred  in  refusing  to  sustain  the  demuireir  to  the 
declaration,  and  the  judgment  is  reversed. 

MuBEAT,  0.  J.,  and  Tbbbt,  J.,  concurred. 
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FUBUO  BOABDt  AHD  OmCBBS  AOTZKO  JUDIOULLT  ABX  VOT  LlABUB  oiviUf 

for  their  acts:  See  Stone  y.  Oraon,  40  Am.  Deo.  181;  WUmm  ▼.  Ma^er  i/Kew 
rark,  43  Id.  719;  PraU  ▼.  Gardner,  48  Id.  652;  BochetUr  etc  Co.  y.  Boehee^ 
1^,53 Id.  316;^ordei»y.<8to<i,54Id.  217;  Dimahoe r. Bicharde,  61  Id.  266, 
and  cases  cited  in  the  notes  thereta  In  PeopU  y.  Supervieore,  10  OaL  846,  it 
is  held,  citing  the  principal  case,  that  a  board  of  snperyisors,  in  determining 
upon  the  safficiency  of  the  bond  of  an  officer,  and  upon  the  question  whether 
by  his  failure  to  file  a  new  bond  as  required  by  them  he  has  yaoated  his  offios^ 
act  Judicially. 


Gut  v.  Ide. 

(6  Oauwomkia,  99.] 
AB8ER01  OB  LfSUfflOIKNOT  OV  AfTIDAYIT  fOB  PUBLIOATIOV  18  No  GBOUim 

ov  BxyEBSAL  of  a  judgment  by  default  on  sendee  by  publication,  where 
the  statute  allows  any  defendant  not  personally  serred  to  oome  in  and 
answer  within  six  months  after  judgment,  and  the  appeal  is  taken  within 
the  six  months. 
Obdbb  Appointiko  RiCBiYBB  nr  Suit  to  Fobkjlosx  Mobtoaob  n  Bbbo- 
2TBOU8,  and  must  be  reyersed. 

Appeal  from  a  jadgment  of  foreolosure  of  a  mortgage,  and 
from  an  order  pendente  lUe  appointing  a  receiver  of  the  rents 
and  profits  of  the  premises.  Service  was  obtained  npon  the  de- 
fendant and  appellant  by  pablioation.  The  appeal  was  taken 
within  one  month  after  jadgment.  Other  points  appear  from 
the  opinion. 

Charge  F.  and  WiUiam  H.  Sharp,  for  the  appellant. 
Saunders  and  Eqpbum,  for  the  respondent. 

By  Court,  Hetbenteldt,  J.  The  first  point  relied  on  is  that 
the  affidavit  of  publication  is  not  sufficient  to  have  authorised 
the  publication  for  the  purpose  of  effecting  service  on  the  de- 
fendant. Under  the  circumstances  of  this  case,  we  could  not 
disturb  the  judgment  on  any  such  ground,  even  if  there  had 
been  no  affidavit  whatever.  Our  practice  act  provides  that 
where  a  defendant  has  not  been  personally  served  with  the  sum- 
mons and  a  copy  of  the  complaint,  he  may,  at  any  time  within 
six  months  after  judgment,  come  in  and  answer  to  the  merits  of 
the  action.  This  is  a  positive  right  which  he  cannot  be  deprived 
of,  and  which  in  this  case  the  defendant  should  have  pursued 
if  he  had  any  merits  to  be  propounded.  Where  a  remedy  is  so 
perfectly  attainable  in  the  court  of  original  jurisdiction,  an  ap- 
pellate court  will  not  administer  it  for  any  cause  that  can  be 
assigned. 
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Upon  the  next  ground  of  error  the  position  of  the  appellant 
is  oorreot.  Oar  statate  forbids  a  mortgagee  from  recoTering 
the  mortgaged  estate,  and  confines  his  remedy  to  a  foreclosure. 
The  same  reason  does  not  therefore  exist  as  hy  the  English 
role  for  appointing  a  receiyer  to  collect  the  rents  and  profits 
pending  the  litigation.  The  mortgage  is  considered  as  onlj  the 
security  for  the  debt;  the  estate  remains  that  of  the  mortgagor 
in  the  character  of  owner,  and  must  continue  to  remain  so, 
with  all  the  incidents  of  ownership,  until,  by  a  foreclosure  and 
sale,  a  new  owner  is  substituted. 

The  order  appointing  a  reoeiTcr  is  reversed*  and  the  judgment 
affirmed  at  the  respondent's  costs. 

Tmsr,  J.,  ooncurred. 


Adahb  V.  Haskell. 

[6  GAUVOSnA,  118.] 

AKemuB  DT  Void  Bavk&uptot  Pboordings  abx  Mxbi  Cusiodianb  cm 
•fiAT¥.»«tt  OF  FuvD  tnuMfemd  to  them  by  a  reoeiyer  of  the  banknipt 
estate  by  order  of  the  conrt;  and  after  the  failure  of  the  beakmptoy  pro* 
oeedlngt,  they  hold  it  subject  to  the  direction  of  the  court. 

FuvB  nr  Bbckivkb's  Hands  is  not  Aitaohablb,  being  subject  to  the  order 
of  the  coort,  and  in  custody  of  the  law. 

DnrosiTiON  of  Fvm  m  Hands  of  Rbcxiyxb,  in  a  salt  to  dissolve  a  part- 
nership and  distribute  its  assets,  cannot  be  a£focted  by  any  action  of  the 
parties  to  the  suit  so  as  to  deprive  the  court  of  power  to  control  it. 

OsBnoBABi.  A  suit  having  been  brought  bj  one  of  the  co- 
partners to  dissolve  the  firm  of  Adams  &  Co.,  and  to  settle  up 
its  afGEtirs,  one  Cohen  was  appointed  receiTer,  and  the  members 
of  the  firm  made  an  assignment  to  him  as  such.  A  few  days 
afterwards  the  copartners  applied  to  the  court  to  be  adjudged 
bankrupts,  and  to  have  their  estate  administered  under  the 
bankrupt  law,  and  made  an  assignment  for  their  creditors  to 
Cohen.  Afterwards  Cohen,  Soman,  and  Jones  were  chosen 
assignees  under  the  bankrupt  law.  Cohen,  being  advised  by  the 
court  that  his  receivership  was  terminated  by  the  bankruptcy 
proceedings,  delivered  the  assets  to  the  assignees,  and  was  dis* 
charged.  The  order  of  discharge  was  subsequently  set  aside, 
and  Cohen,  being  absent  from  the  state,  was  removed,  and  one 
Naglee  was  appointed  receiver,  and  demanded  the  assets  from 
the  assignees,  and  upon  being  refused,  obtained  an  order  to 
show  cause  for  not  complying  with  the  demand.    The  assignees 
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showed  cause,  setting  forth,  among  other  things,  that  after 
Cohen's  appointment  as  receiver,  attachments  beyond  the  value 
of  the  assets  were  served  on  him  by  creditors  of  Adams  &  Co.; 
that  when  the  assignees  were  appointed,  attachments  were  also 
served  on  them.  Upon  the  hearing  of  the  order  to  show  cause 
the  order  was  made  absolute,  and  not  being  complied  with,  the 
assignees  were  adjudged  guilty  of  contempt,  fined  five  hundred 
dollars  each,  and  ordered  imprisoned  until  the  fine  was  paid. 
An  appeal  was  taken,  but  the  court  having  refused  to  accept  a 
bond  to  stay  proceedings,  this  certiorari  was  brought. 

Lockwood,  Tyler  and  Wallace^  and  Robinson  and  BeaUy^  and 
Jame»  A.  JdcDougaU^  for  the  petitioners  and  appellants. 

Shafter  and  Park^  and  Edward  Stanley ^  for  the  respondents, 
plaintiff  and  receiver. 

By  Court,  Hjexdjuuteldt,  J.  The  order  of  the  court  below  in 
this  case,  requiring  the  receiver  to  pay  over  the  funds  and  de- 
liver the  books  and  papers  to  Cohen,  Jones,  and  Soman,  may  be 
considered  as  having  two  objects:  1.  To  make  them  custodians 
of  the  fund;  and  2.  To  authorize  them  to  distribute  the  fund 
under  a  proceeding  in  bankruptcy,  which  had  been  commenced, 
and  which  was  brought  to  the  notice  of  the  court. 

The  proceedings  in  bankruptcy  failed  because  they  were  illegal 
and  void,  consequently  the  second  object  of  the  order  had  no 
existence.  The  parties,  therefore,  to  whom  the  fund  was  com- 
mitted, were  merely  custodians  or  receivers,  or  bailees  by  virtue 
of  the  order  of  the  court.  They  received  it  from  the  court,  be- 
cause its  possession  by  the  receiver  was  the  possession  of  the 
court;  they  received  it  by  order  of  the  court,  and  could  conse- 
quently only  hold  it  subject  to  the  direction  of  the  court;  it  is 
in  their  hands,  and  it  is  not  their  property;  they  are  surely  an« 
swerable  to  some  one  for  it;  it  can  only  be  to  the  power  whence 
they  derived  it,  and  whose  special  property  it  was  when  they 
obtained  it. 

It  is  no  answer  to  this  to  say  that  the  fund  has  been  attached 
by  the  garnishments  of  the  creditors  of  Adams  &  Co. ;  it  was  not 
the  subject  of  attachment.  It  was  already  in  the  hands  of  a  re- 
ceiver before  any  attachment  issued.  The  receiver  is  the  officer 
of  the  court,  and  the  fund  in  his  hands  is  in  court,  in  the  cus- 
tody of  the  law,  and  can  only  be  disposed  of  by  the  order  and 
direction  of  the  court. 

Nor,  as  was  contended  at  the  bar,  is  its  disposition  subject  to 
be  affected  by  any  action  of  the  immediate  parties  to  the  soli 
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The  bill  was  filed  for  the  purpose  of  seoaring  the  assets  of  the 
partnetsbip,  and  haying  them  distributed  to  the  creditors.  This 
purpose  a  court  of  chancery  will  carry  out  without  regard  to  any 
attempt  on  the  part  of  the  x>artners  to  evade  or  defeat  it.  It  was 
the  duty  of  the  court,  as  soon  as  this  bill  was  filed  and  the  prop- 
erty was  under  its  control,  to  require  all  the  creditors  of  Adams 
&  Co.  to  appear,  within  a  given  time,  before  a  master  to  be  ap« 
pointed  for  the  purpose,  and  have  their  claims  audited,  under 
such  rules  and  regulations,  as  to  notice,  as  would  secure  a  fair 
hearing  and  a  just  account. 

Upon  the  report  of  the  master  and  its  confirmation,  the  fund 
would  then  be  distributed  pro  rata  among  the  creditors  whose 
f^laims  were  allowed. 

Ordered  that  the  certiorari  be  dismissed^ 

MuBBiLT,  C.  J.,  and  Tjebbt,  J.,  concurred. 

Attachmbnt  of  Goods  in  Hands  of  Rsobifxk:  See  Hagedom  v.  Bamk  qf 
iriMORMii,  39  Am.  Deo.  275. 

Funds  m  Ccjstodia  Lbois,  Attaohmknt  or  Exxodtion  of  m  Gknxbal: 
8ee  Blair  y.  CcaUejf,  42  Am.  Deo.  360;  Marvin  v.  Hawley^  43  Id.  547; 
Olymar  y.  WVUa,  58  Id.  414;  ExpaarU  FearU,  53  Id.  155,  and  notes  thereto. 

Rbcuvkb's  Possission,  Pbotbction  of  bt  Ck>UBT:  See  Atbattif  CUj^  BaiHi 
V.  Sekermerhom^  38  Am.  l>ec.  561. 


Cheneby  v.  Palmeb. 

[6  OAuroamiAt  119.] 
Sali  of  Chattxls  wiTHOirr  Imm  bdiatb  Dklivkbt  is  Void  agionst  orediton, 

by  the  statnte  of  fraads,  thongh  no  levy  is  made  before  a  enbeeqaenl 

delivery. 
Absoluts  Bill  of  Salb  cannot  bb  Shown  to  bb  Mobtqaof,  aa  against  ored- 

iters  of  the  vendor,  where  there  is  no  immediate  delivery  of  the  property. 
Bill  of  Salb  Pbivatblt  Undbbstood  to  bb  Mobtoaob  Cbbatbs  Sbcbbt 

Tbust  as  to  the  surplus  in  favor  of  the  vendor,  and  is  void  as  to  creditors 

if  allowed  to  operate  as  intended. 
Fbaud  in  Sale,  as  against  CsBDrroBS,  is  Qubqtion  for  Goitbt,  and  not  for 

the  jury,  where  the  facte  are  not  disputed,  and  the  law,  upon  those  &ota, 

declares  the  transaction  fraudulent. 
Advancbb  Madb  aitkb  Dblivbbt,  on  Sale  or  Mobtoaob  of  CnATiBLa 

Fbaudcjlbnt  and  void  as  to  creditors  for  want  of  immediate  delivery,  if 

made  pursuant  to  the  original  agreement,  are  tainted  with  the  same 

fraud,  and  no  daim  oan  be  made  therefor  out  of  the  property  as  against 

a  levying  creditor. 

Appeal  tram  an  order  overruling  a  motion  for  a  new  trial, 
after  a  verdict  for  the  defendant  and  respondent  in  an  action 


Digitized  by  VjOOQIC 


494  Chenery  v.  Palmer.  [CaL 

bzonght  by  the  plaintiff  and  appellant  for  the  recoTeiy  of  certain 
oattle.  The  plaintiff  claimed  the  cattle  under  a  bill  of  sale,  from 
one  Hntohinaon,  absolute  on  its  face,  but  proved  and  admitted 
to  have  been  intended  as  a  mortgage  to  secure  payment  of  cer- 
tain sums  paid  and  to  be  paid  by  the  plaintiff  for  the  said 
Hutchinson.  The  bill  of  sale  was  dated  Noyember  80,  1853, 
but  the  cattle  were  not  delivered  until  February,  1854,  after 
which  some  advances  were  made  to  Hutchinson.  The  defend- 
ant, as  deputy  United  States  marshal,  levied  on  the  cattle,  after 
delivery,  under  an  execution  against  Hutchinson.  The  errors 
relied  on  to  reverse  the  judgment  were,  in  substance,  that  the 
court  erred  in  charging  the  juiy  that  immediate  delivery,  or 
delivery  within  such  reasonable  time  as  circumstances  will  per- 
mit, is  necessary  to  validate  a  mortgage  of  personalty  as  against 
creditors;  that  the  rule  is  the  same,  in  this  respect,  whether  the 
transaction  is  a  sale  or  a  mortgage,  and  that  in  this  case,  if  no 
delivery  was  had  until  two  months  after  the  execution  of  the 
bill  of  sale,  though  there  was  then  a  delivery,  followed  by  a 
continued  change  of  possession,  it  was  not  sufficient,  and  the 
defendant  must  have  a  verdict. 

Winans,  for  the  appellant. 

Baldwin  and  Bowman^  for  the  respondent. 

By  Court,  Hetdenfeldt,  J.  If  the  conveyance  from  Hutch- 
inson to  the  plaintiff  was  a  sale  of  the  property,  then  it  was  void 
as  to  creditors  for  the  want  of  immediate  delivery,  by  the  fif- 
teenth section  of  the  statute  of  frauds. 

That  it  was  not  an  actual  sale,  but  only  a  mortgage,  might  be 
a  question  to  be  investigated  between  vendor  and  vendee,  to  pre- 
vent an  attempted  fraud  by  one  against  the  other;  but  where 
the  rights  of  third  persons  are  to  be  affected,  it  is  not  the  prov- 
ince of  either  to  alter  or  vary  the  terms  of  the  written  instru- 
ment, given  and  accepted  between  them  as  the  evidence  of  their 
respective  rights. 

If  the  bill  of  sale  was,  by  a  private  understanding  between 
the  parties,  to  operate  only  as  a  mortgage,  then  it  was  a  secret 
trust  to  the  extent  of  the  surplus  over  the  debt  secured  for  the 
benefit  of  the  vendor,  and  void  by  the  eleventh  section  of  the 
same  statute.  It  was  placing  the  property  beyond  the  reach  of 
his  creditors,  who  certainly  had  the  right,  except  it  may  be 
under  peculiar  circumstances,  to  avail  themselves  of  the  surplus. 
In  what  manner  this  could  be  done  it  is  unnecessary  here  to  de- 
termine, and  may  depend  upon  the  circumstances  of  each  case. 
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WbezeTer  there  is  no  dispute  as  to  the  facts,  and  the  law  upon 
those  facts  declares  a  transaction  fraudulent  and  Toid»  it  is  not 
a  question  for  the  jury.  The  court,  in  such  case,  may  direct 
the  jury  how  to  find  or  set  aside  the  Terdict.  if  they  find  the  con- 
trary: See  BiOingM  y.  BiUings,  2  Oal.  107. 

Upon  the  whole  case,  as  presented  by  the  record,  the  jodg- 
ment  below  is  correct;  and  must  be  affirmed. 

MuBB4T»  0.  J.,  and  Tbbbt»  J.,  concurred. 

Opinion  on  the  rehearing: 

By  Oourty  Mxjbbat,  0.  J.  A  reargument  was  had  in  this  case 
upon  a  suggestion  that  advances  had  been  made  by  Ohenery  to 
Hutchinson  after  the  deliyery  of  the  property  in  question. 

If  the  relation  of  the  parties  had  been  that  of  bailor  and 
bailee,  or  pledgor  and  pledgee,  then  there  would  be  no  doubt 
but  the  plaintiff  might  assert  his  claim  for  these  adTances  thus 
made  upon  the  property  in  his  possession.  There  is  no  evidence, 
however,  that  the  original  contract  was  ever  abandoned.  In 
fact,  it  appears  from  the  testimony  of  Hutchinson  that  these 
same  advances  were  contemplated  and  agreed  on  at  the  time  of 
the  original  sale  or  mortgage.  Under  these  circumstances,  the 
contracts  must  be  regarded  as  an  entirety,  and  however  honest 
the  intentions  of  the  parties,  the  law,  from  motives  of  public 
policy,  having  declared  the  contract  void,  all  subsequent  acts 
under  it  must  relate  to  its  inception,  and  are  alike  tainted  with 
fraud. 

We  are  disposed  to  regard  this  as  a  hard  case,  but  do  not  see 
how  the  consequences  can  be  avoided,  as  any  other  rule  would 
enable  a  party  to  cure  a  fraudulent  conveyance  by  subsequent 
payments  or  advancements  made  in  good  faith. 

The  whole  contract  is  indivisible,  and  must  stand  upon  the 
legality  or  bona  fides  of  its  inception. 

The  judgment  heretofore  rendered  is  affirmed. 

Tbbbt,  J.,  concurred. 

Dbuvkbt  or  Goods  to  Validatb  Sals  as  against  Cbsditobs  vvdib 
Statute  of  Frauds. — For  an  extended  disonasion  of  this  subject,  see  the 
note  to  Shindler  v.  IIou$U>n,  49  Am.  Deo.  325;  see  also  Jarvis  ▼.  Davis^  61 
Id.  166;  AtweU  y.  MiUer,  Id.  294;  MaxweU  ▼.  Brwon,  63  Id.  606,  and  other 
cases  in  this  series  ooUected  in  the  notes  thereto.  The  doctrine  of  the  prin- 
cipal case,  that  the  delivery  must  be  immediate,  or  '*  accompany  the  sale,** 
and  that  a  sabseqnent  delivery  before  a  levy  of  an  execution  by  a  creditot 
will  not  satisfy  the  statute  as  against  such  creditor,  is  approved  by  Sawyer, 
J.,  in  Bdmondscn  v.  Hfde,  2  Saw.  209;  a  C,  7  Nat  Bank.  Beg.  4;  and  by 
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HiUyer,  J.,  in  In  re  Morrili,  2  Saw.  359;  S.  C,  8  Nat  Bank.  Beg.  120.  It 
is  also  approved  and  followed  in  FranJdin  ▼.  OvpieneU,  9  Mo.  App.  89.  Bat, 
on  the  contrary,  it  is  held  in  Clute  y.  Steele,  6  Ney.  336,  that  a  delivery  of 
goods  at  any  time  before  leyy  of  an  attachment  by  a  creditor  will  validate  a 
prior  sale,  and  be  good  within  the  statute. 

Pabol  Evidence  to  Show  Bill  of  Salb  Intended  as  Mobtqaob:  See 
Hayioorth  y,  WotihingUm,  35  Adl  Dec.  126,  and  note;  see  also  Bryant  v. 
Crosby t  58  Id.  767,  and  note;  and  generally,  as  to  the  competency  of  parol 
evidence  to  show  that  a  conveyance  absolate  on  its  face  was  intended  as  a 
mortgage,  see  Swart  v.  Service,  34  Id.  211;  Moore  v.  Madden^  46  Id.  298; 
HaU  V.  SaviU,  54  Id.  485,  and  the  notes  thereto. 

Absolute  Sale  ob  Convbtanob  on  Seobbt  Tbitst,  Vauditt  of:  See 
McCuUoch  V.  HiUehhuon,  32  Am.  Dec.  776;  Winkley  v.  HiU.  31  Id.  215; 
NoHh  V.  Belden,  35  Id.  a3;  Oriental  Bank  v.  Haskhu,  37  Id.  140;  Bigdow  v. 
Topl}ff,  60  Id.  264,  and  notes.  The  principal  case  is  cited  as  an  authority  on 
this  point  in  HodgHna  v.  Hook,  28  GaL  584. 

Fbaud,  Who  to  Detebmine  Question  of,  Oenbballt:  See  PeUibone  v. 
Stevens,  38  Am.  Dec.  57;  Anderson  v.  Burnett,  35  Id.  425;  Briecoe  v.  Bro- 
naugh,  46  Id.  108;  Dodd  v.  MeCratc,  Id.  301;  McMichael  v.  McDermot,  55 
Id.  560;  BiUings  v.  BUUngs,  56  Id.  319;  KuykendaU  v.  McDonald,  57  Id.  212, 
and  notes.  In  PetHbone  v.  Stevens,  supra,  it  is  laid  down,  in  acoordanoe  with 
the  principal  case,  that  iraad  is  a  question  of  law,  when  the  iMts  are  i 
tained. 


Adamb  v.  Hastinos. 

[8  Oalzfobhza,  126.] 
Wbittbn  Pbomise  to  Pat  Intebest  Exceeding  Legal  Bate,  on  Deb* 
albbadt  Existino  and  accrued,  for  the  time  the  debt  has  been  running 
before  the  promise,  is  without  consideration  and  void  as  to  the  excess; 
but  a  written  promise  to  pay  more  than  lawful  interest  on  such  existing 
debt  from  the  date  of  the  promise  until  payment  is  billing,  the  for- 
bearance being  a  sufficient  consideration. 

Affbal  from  a  judgment  rendered  against  the  defendant  and 
appellant.    The  opinion  states  the  case. 

HaUeck,  Peachy^  BiUings,  and  Park^  for  the  appellant. 

Eugene  Casserly,  for  the  respondents. 

By  Court,  Tebbt,  J.  The  defendant,  by  an  instrument  in 
writing,  acknowledged  that  he  was  indebted  to  plaintiffs  in 
the  sum  of  twenty-five  thousand  dollars  for  moneys  advanced 
at  different  times  before  the  date  of  the  instrument,  and  also  a 
further  indebtedness  of  three  per  cent  per  month  on  said  sum, 
to  be  computed  from  the  dates  of  the  several  advances. 

The  court  below  rendered  judgment  in  favor  of  plaintiffs  for 
principal  and  interest  in  accordance  with  the  terms  of  the  in- 
strument* 
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It  is  oontended  hj  the  defendant  that  the  judgment  is  eno- 
neouB,  because: 

1.  The  promise  to  pay  ii^terest  at  three  per  cent  for  the  time 
prior  to  the  acknowledgment  was  without  consideration^  and 
therefore  void. 

2.  The  acknowledgment,  hj  its  terms,  refers  only  to  past  and 
present  in'debtedness,  and  cannot  operate  as  a  promise  to  pay 
interest  for  the  future. 

Our  statute  provides  that  parties  may  stipulate  in  writing  for 
any  rate  of  interest  for  the  use  of  money,  but  where  there  is 
no  written  contract,  fixes  the  rate  at  ten  per  cent  per  annum. 

In  this  case  the  advances  were  made  without  any  wriHen  con- 
tract as  to  the  rate  of  interest;  and  at  the  date  of  the  acknowl- 
edgment defendant  was  legally  indebted  to  plaintiffs  in  the  sum 
advanced,  with  ten  per  cent  per  aTmuni  interest  from  the  date 
of  the  advances. 

The  indebtedness  was  the  sole  consideration  for  the  acknowl- 
edgment; and  in  our  opinion,  was  not  suflOicient  to  support  a  con- 
tract for  the  payment  of  a  greater  amount  than  was  then  due. 
This  view  is  supported  by  numerous  authorities  from  the  courts 
of  the  different  states.  In  Crampton  v.  BdUard,  10  Yt.  251,  held, 
"  that  money  received  under  a  legal  liability  to  repay  it  with 
interest  does  not  form  any  legal  consideration  for  a  promise 
beyond  that"  See  also  Logan  v.  Maihews,  6  Pa.  St.  417.  The 
case  of  Shirly  v.  HarriSy  3  McLean,  330,  is  almost  identical  with 
the  one  under  consideration.  The  party  agreed  in  writing  to 
pay  ten  per  cent  per  annum  on  a  note  given  before  that  time,  if 
the  note  was  not  promptly  met  at  maturity.  The  court  held  that, 
*'  as  regards  the  ten  per  cent,  we  think  it  cannot  be  recovered; 
there  was  no  consideration  to  support  the  obligation.  Six  per 
cent  is  the  legal  rate  of  interest  in  Indiana,  though  a  higher  rate, 
not  exceeding  ten  per  cent,  will  be  valid,  if  agreed  to  in  writing. 
The  note  on  which  this  interest  was  to  be  paid  was  given  before 
the  date  of  the  one  on  which  this  action  was  brought;  there  is 
no  consideration,  then,  for  the  payment  of  the  ten  per  cent  in- 
terest; it  was  a  voluntary  undertaking,  and  cannot  be  enforced." 

Upon  the  second  point,  we  do  not  think  the  objection  of  ap- 
pellant is  well  founded.  The  acknowledgment  is  sufficiently 
explicit  to  show  clearly  that  it  was  the  intention  of  the  parties 
that  interest  should  be  paid  at  the  specified  rate  from  the  date 
of  the  advances  till  the  payment  of  the  debt,  and  although  the 
promise,  so  far  as  it  relates  to  the  time  prior  to  the  acknowl- 
edgment, is  void  for  want  of  consideration,  the  forbearance  of 
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plftiTififf  'wss  a  sufficient  consideration  to  support  the  pzomise  as 
to  the  time  subsequent,  and  until  final  payment 

The  judgment  of  the  court  below  must  be  reversed  with  costs, 
and  the  cause  remanded  for  further  proceedings. 

MuBBiLT,  0.  J.,  concurred. 


Osborne  t;.  Endigott. 

[8  CALiFomnA,  149.1 

RioiTAiJB  IK  Dbbd  Estop  All  Partiks  and  Privies,  as  a  general  rule,  bnt 
this  rale  does  not  extend  to  mere  description  or  non-essential  ayerments. 

Qraktos  in  Dxbd  u  not  Estopped  bt  Recital  that  He  Held  in  Trust 
for  the  grantee  in  a  suit  against  the  grantee,  where  no  new  parties  bav« 
intervened. 

Statute  of  Frauds  must  be  Pleaded  to  constitute  a  defense. 

Statute  of  Frauds  dobs  not  Apply  to  Resulting  Trusts  or  trusts  by 
operation  of  law. 

Trust  Results  in  Favor  of  Party  Furnishing  Consideration,  where 
on  a  purchase  of  realty  the  consideration  is  paid  by  one  person  and  the 
title  is  taken  in  the  name  of  another.  So  where  the  consideration  of 
such  a  purchase  is  furnished  by  two  persons,  and  the  title  is  taken  in  the 
name  of  one  of  them,  he  will  be  deemed  a  trustee  for  the  othet  pro  tamto. 

To  Create  Resulting  Trust,  Deed  nerd  not  Show  Consideration 
Furnished  by  Third  Person,  but  it  may  be  shown  by  any  note  or 
memorandum  of  the  nominal  purchaser,  though  the  statute  of  frauds  be 
pleaded. 

Resulting  Trusts  are  Provable  by  Parol,  notwithstanding  the  statute 
of  frauds. 

Appeal  from  a  judgment  for  the  defendant  in  an  action  brought 
by  the  plaintiff  to  compel  the  sale  of  a  certain  lot,  and  a  division 
of  the  proceeds  between  the  plaintiff  and  respondent.  It  ap- 
peared that  the  lot  was  originally  purchased  by  the  plaintiff 
with  the  proceeds  of  certain  goods  consigned  to  him  by  the  de- 
fendant to  be  disposed  of  by  the  plaintiff,  and  the  proceeds  in- 
vested as  he  thought  best  for  the  joint  account  of  the  plaintiff 
and  defendant.  The  title  was  oiiginally  taken  in  the  names  of 
the  plaintiff  and  his  partner,  one  Brannan,  who  afterwards  con- 
veyed his  interest  to  the  plaintiff.  The  plaintiff  subsequently 
<;onveyed  to  the  defendant,  the  deed  i*eciting  that  the  plaintiff 
had  purchased  the  lot,  and  *'  held  in  trust"  for  the  defendant 
"until  this  time."  The  plaintiff  claimed,  aud  introduced  the 
defendant's  letters  to  show,  that  the  original  purchase  was  for 
the  joint  account  of  the  parties,  and  that  the  conveyance  from  the 
plaintiff  to  the  defendant  was  made  with  the  express  understand- 
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iog  that  the  latter  was  to  hold  the  property  in  trust  for  both, 
and  that  it  was  to  be  sold,  and  the  proceeds  divided.  The  court 
below  held,  as  matter  of  law,  that  the  alleged  agreement  that  the 
defendant  was  to  hold  in  trust  was  void  by  the  statute  of  frauds, 
that  the  plaintiff  was  estopped  by  the  recitals  in  his  deed,  and 
that  parol  evideuce  was  inadmissible  to  contradict  the  deed. 
Judgment  for  the  defendant,  and  the  plaintiff  appealed. 

Hoge,  for  the  appellants. 

ffaUeck,  Peachy,  BUlvngs,  and  Parky  for  the  respondent. 

ByCourt,  MuBSiiT,  C.  J.  The  opinion  of  the  <;ourt  below  is 
based  upon  two  propositions:  1.  That  plaintiff  is  estopped  by 
the  recital  of  his  deed  to  the  defendant;  and  2.  That  the  trust 
sought  to  be  established  is  within  the  statute  of  frauds. 

The  general  rule  of  law  is,  that  recitals  in  a  deed  bind  all 
persons  who  are  parties  or  privies  thereto;  but  this  rule  does 
not  extend  to  that  which  is  mere  description,  or  an  averment 
which  is  not  essential.  The  doctrine  of  estoppels  has  always 
been  construed  with  great  strictness,  because  loose  statements 
or  recitals  may  often,  so  far  from  expressing  the  truth  (which 
no  one  should  be  permitted  to  deny),  exclude  the  party  from 
setting  it  up. 

Testing  the  present  case  by  this  rule,  the  correctness  of  which 
I  apprehend  no  one  will  deny,  how  can  it  be  said  that  the 
plaintiff  is  estopped  by  the  recital  in  his  deed  to  Endicott  "  that 
he  held  the  lot  in  question  for  him  "  ?  The  recital  was  not  neces- 
sary for  the  purposes  of  the  conveyance;  the  exact  facts  of  the 
case  .were  within  the  knowledge  of  the  party  taking  it;  no  new 
parties  have  intervened  to  change  the  character  of  the  transac- 
tion; no  surprise,  fraud,  or  imposition  has  been  practiced;  and 
in  fact,  the  recital  is  not  attacked  by  this  proceeding.  Osborne 
did  hold  the  lot  in  trust  for  the  defendant,  being  himself 
entitled  to  a  certain  interest  which  he  now  seeks  to  maintain. 
We  have  examined  all  the  authorities  cited  by  the  respondents, 
and  can  find  none  that  would  warrant  us  in  holding  the  present 
plaintiff  estopped  by  his  conveyance. 

Upon  the  second  point,  it  is  equally  clear  that  th&  plaintiff's 
recovery  is  not  barred:  1.  Because  the  statute  of  frauds  is 
not  pleaded;  and  2.  Because  this  is  not  a  case  within  the 
statute,  but  a  resulting  trust,  or  trust  by  operation  of  law,  which 
is  expressly  excepted  by  the  statute. 

It  is  a  well-recognized  principle,  that  where,  upon  the  purchase 
of  real  property,  the  conveyance  of  the  legal  estate  is  taken  in 
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the  name  of  a  third  person,  and  the  consideration  is  paid  hj 
another,  a  trost  immediatelj  arises,  and  the  person  in  whose 
name  the  conveyance  is  taken  is  deemed  in  law  to  hold  as  the 
trustee  for  the  one  famishing  the  money.  So,  if  two  famish 
the  purchase  money,  or  one  money  and  Vke  other  skill,  and  the 
deed  be  taken  in  the  name  of  one,  he  will  be  held  to  be  a  trustee 
for  the  other. 

In  order  to  create  such  a  trust,  it  is  not  necessaiy  in  all  cases 
that  it  should  appear  affirmatively  upon  the  face  of  the  deed 
that  the  money  was  not  furnished  by  the  nominal  purchaser; 
but  the  same  may  be  proved  by  any  note  or  memorandum  in 
writing  of  the  nominal  purchaser  admitting  the  fact,  even 
though  he  plead  the  statute  of  frauds:  Sanders  on  Uses  and 
Trusts,  323. 

A  distinction  is  to  be  observed  between  the  seventh  section 
of  the  statute  of  29  Car.  11.,  c.  3,  and  our  statute.  The  for- 
mer provides  that ''  all  declarations  or  creations  of  trusts,  etc., 
shall  be  manifested  and  proved  by  some  writing  signed  by  the 
party,"  etc.;  upon  which  it  was  held  that  a  trust  may  be  created 
by  parol,  and  the  statute  fully  complied  with  by  establishing  it 
by  written  evidence;  while  ours  requires  that  every  trust  shoidd 
be  created  by  deed  in  writing,  or  by  operation  of  law.  So  that 
the  difference  consists  in  this:  that  in  the  former  they  must 
be  proved  in  a  certain  way;  in  the  latter  they  must  be  created 
in  a  particular  manner. 

Before  the  passage  of  the  English  statute,  trusts  were  created 
(except,  probably,  in  a  few  cases)  and  proved  by  parol;  and 
after  the  statute,  resulting  trusts,  or  trusts  by  operation  of  law, 
were  held  to  be  excepted  from  the  operation  of  the  rule.  Oar 
statute  does  not  change  the  common  law  on  this  subject,  and 
trusts  of  this  nature  may  be  proved  as  they  could  have  been 
before  its  passage:  Greenl.  Ev.,  sec.  266. 

On  the  trial  of  this  cause,  the  court  below  rejected  certain 
evidence  which  should  have  been  admitted,  under  our  view  of 
the  case;  and  inasmuch  as  the  court  seems  to  have  based  its 
judgment  upon  conclusions  of  law,  and  has  not  found  the  facts, 
the  cause  is  remanded,  with  directions  to  proceed  and  determine 
it  according  to  opinion  above  expressed. 

Tbbbt,  J.,  concurred. 

RiciTALS  IN  Deed,  Estoppel  bt:  See  PhUUp$  y.  Porter,  86  Am.  Dmi 
448;  Thompson  y.  Thompaon,  Id.  751;  Joeekd  v.  Ecuton,  47  Id.  142;  Stevmmm 
V.  McReary,  61  Id.  102,  and  cases  collected  in  the  notes  thereto.    In  iSlim* 
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§onY.3ehteen,  22  CbL  008,  the  principal  case  is  cited  to  the  point  that  ra- 
citals  in  a  deed  of  material  facte  are  oonclnsiTe  upon  the  party  making  tha 
Mttne,  and  npon  all  claiming  under  him  at  priTiea  in  Uoodt  in  eilate,  or  in 
law. 

Statute  of  Frauds  must  bb  Plbadxd  to  constitate  a  defenses  See  SwUaer 
y.  3kile$9  44  Am.  Dec  723,  and  note  citing  other  cases. 

Trust  Rbbults  in  Fator  of  Onb  Paying  Oonsidxratiov,  whbrb  Con- 
YBTANGB  Takbn  IN  Anothbr's  Namb:  See  PadgeU  ▼.  Lawrtmee^  40  Am. 
Dec.  232;  Fiimodby.  OUmgK  42  Id.  521;  SnOtkud  v.  Gray,  34  Id.  664>  WU!^ 
•OHM  ▼.  HoUingtworth,  47  Id.  527;  Baker  ▼.  VhUng,  50  Id.  617;  DwUey  ▼. 
Botwarih,  51  Id.  680;  JHqfaU  t.  Shepard,  52  Id.  141;  Beck  y.  Uhrkh,  53  Id. 
507;  Lieloff  y.  Hart,  57  Id.  203;  StriiKpfier  y.  RoberU^  Id.  606,  and  notes 
thereta  The  principal  case  is  cited  to  this  point  in  BaiyU»  y.  BaxUr^  22  CaL 
579. 

Trust  Results  pro  Tanto  in  Favor  of  Onb  Furnishino  Part  of 
Ck>NSii>BRATiON,  where  a  parchase  is  made  with  joint  fonds,  and  the  conyey- 
ance  is  taken  in  the  name  of  one  only:  See  Dew  y.  JewdL^  45  Am.  Dec  371| 
Baker  v.  Vimng,  50  Id.  617;  Buckv,  Swaeey,  56  Id.  681,  and  notes  thereto. 

Parol  Efidbncb  to  Establish  Risultino  Trust  in  Land,  Compbtbnot 
of:  See  BaOif  y.  ElUs,  63  Am.  Dec.  471.  Parol  creation  or  proof  of  tmsts 
in  realty,  generally:  See  Leshey  y.  Gardner,  38  Id.  764;  Jamea  y.  Fulcrodp 
55  Id.  743;  McElderry  v.  Shi^,  56  Id.  703;  Miller  y.  ThaAcher,  60  Id.  172; 
Batlifv.  Eliia,  63  Id.  471,  and  notee  thereto.  In  Peralia  v.  Castro,  6  CkL  358, 
it  is  said  that  on  a  hill  suggesting  a  parol  trust,  if  it  is  denied  in  the  answer, 
parol  evidence  seems  to  be  inadmissible,  "  though  it  has  been  held  that  any 
admission  in  writing,  such  as  the  entry  in  the  book  of  accounts  of  payment 
of  money  on  account  of  the  trust,  or  a  letter  acknowledging  the  trust,  will 
be  sufficient  to  take  the  case  out  of  the  statute  of  frauds,**  citing  the  prin- 
oipsl< 


Johnson  v.  Gtobhail 

[S  OaJsOOMMIA,  196.] 

EzBOunoN  IS  LiBN  ONLY  AFTBR  LsyT,  undcr  the  California  statute 
BxBOunoN  First  Lbvibd  must  bb  First  Satisfibd,  though  there  is  aa 

elder  execution  in  the  officer's  hands. 
SERyicB  OF  Copt  of  Exboution  and  14oticb  of  Garnishment  Consii- 

TUTBS  No  LiBN  on  property  of  the  debtor  in  the  gamiBhee*s  hands  capa> 

ble  of  manual  deliyeiy. 
Statutory  Pbnactt  is  not  Rboovbrablb  of  Shbriif  Refusino  to  Pat 

OVER  Monet  collected  on  execution,  where  be  acts  in  good  faith  in  such 

refusal,  being  unable  to  decide  betweef    x>nfficting  claimants  of  the 

money. 

Appxal  from  a  judgment  rendered  against  the  appellant  for 
idling,  as  sheriff,  to  pay  over  certain  moneys,  l^e  opinion 
■tates  the  case. 

CrookeU  and  Page^  for  the  appellant 

EWiu  Johnaon,  for  the  respondent. 
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Bj  Court,  Tbbbt,  J.  From  the  statement,  it  appears  that 
plaintiff,  having  recoTered  in  the  superior  court  a  judgment 
against  one  Dockham,  took  out  an  execution  and  placed  it  in 
the  hands  of  defendant,  who  was  sheriff  of  San  Francisco,  with 
instructions  to  levy  on  and  sell  certain  personal  property,  which 
was  done,  and  a  suflOicient  sum  of  money  received  to  satisfy 
tbo  plaintiff's  judgment;  that  after  the  return-day  of  said  exe^ 
cution  he  demanded  of  defendant  the  amount  due  on  his  execu- 
tion,  and  that  defendant  refused  to  pay  the  same. 

The  defendant,  after  admitting  the  facts  as  above,  alleges  that 
prior  to  the  issuing  of  plaintiff's  execution  one  Bean  had  caused 
execution  to  issue  against  the  same  defendant,  which  was  served 
on  one  Sibley,  with  notice  that  all  the  property  and  effects  in 
his  hands  belonging  to  defendant  in  execution  were  attached; 
that  the  property  sold  under  plaintiff's  execution  was,  at  the 
time  of  said  service,  in  the  hands  of  Sibley,  and  that  the  pro- 
ceeds of  the  sale  were  claimed  by  Bean  under  his  execution.  He 
therefore  asks  that  the  court  will  determine  the  party  entitled 
to  reqeive  the  money.  The  court  rendered  judgment  for  the 
amount  collected,  with  twenty-five  per  cent  damages,  and  ten 
per  cent  per  month  interest  from  the  date  of  the  demand. 

Under  our  statute  an  execution  affects  property  only  from  the 
time  of  levy:  Prac.  Act,  sec.  217.  Plaintiff's  execution,  having 
been  first  levied,  should  be  first  satisfied,  notwithstanding  there 
may  be  another  and  an  older  execution  against  the  same  defend- 
aiit  in  the  hands  of  the  sheriff.  The  service  of  a  copy  of  execu- 
tion and  notice  of  garnishment  upon  a  third  party  constitutes 
no  lien  on  the  property  of  the  debtor  in  his  hands  capable  of 
manual  delivery.  It  is  clear,  therefore,  that  plaintiff  was  enti- 
tled to  recover  from  the  sheriff  so  much  of  the  proceeds  of  the 
sale  fis  was  sufficient  to  satisfy  his  judgment. 

The  court,  however,  erred  in  giving  judgment  for  damages. 
In  Egery  v.  Buchanan,  5  Cal.  53,  decided  at  the  January  term, 
1855,  this  court  held  that  "  statute  penalties  are  only  recover- 
able when,  by  the  return  of  the  sheriff,  he  admits  Uie  collec- 
tion of  the  money,  and  refuses  to  pay  it  over.  If  it  were  other- 
wise, an  error  of  judgment,  or  even  a  hesitation  to  decide 
between  adverse  claimants,  might  work  the  ruin  of  an  honest 
and  conscientious  officer." 

In  this  case  the  officer  apx>ears  to  have  acted  in  good  faith, 
and  his  failure  to  pay  over  the  money  on  the  request  of  plaintiff 
arose  from  his  inability  to  decide  between  the  conflicting  claims 
of  plaintiff  and  Bean. 
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The  jadgmeat  is  affinned  as  to  flM  amoani  ooDeoted  on  fha 
execution  against  Dookfaam. 

MuBBATy  0.  J.,  conourred.  

Xxsounov  Lmr  Bnow  PBOFnTr.VBOiff  What.  Tncss  SesJbnefy.Jbnet, 
18  Am.  Deo.  827;  Hanaon  ▼.  Bamaf$  Leteee,  22  Id.  822;  Joknmm  ▼.  BaU,  24 
Id.  451;  CoUmgmoorih  ▼.  Bam,  Id.  753;  JiUUon  ▼.  BUey,  25  Id.  149;  Battle 
y,  Bering,  27  Id.  526;  Farley  v.  Z^eo,  32  Id.  680;  Mette  ▼.  JS^At,  Id.  683; 
Blanifard  ▼.  ^Otyer,  33  Id.  519;  Bogen  y.  2>idbey,  41  Id.  204;  Bank  q/ 
JfiMottrt  y.  fTeZb,  51  Id.  168;  Ofey  y.  ifoofv,  52  Id.  173|  uid  cam  cited  in 
the  notes  thereto. 

Shbbiff'8  LuBnjTT  VOE  vat  Patimo  otsb  Mqnbys  See  MeDomld  r. 
BracUhaw,  46  Am.  Deo.  385;  AhboU  y.  JSTimftotf,  47  Id.  708;  State  y.  JJieit, 
20  Id.  118;  fPr^/if  y.  HamiUon,  21  Id.  513.  In  Wa$<m  y.  ^roder,  10  CaL 
489,  it  is  held,  dtlng  the  principal  cue,  that  the  remedy  giyen  by  atatnte 
against  the  sheriff  for  not  paying  oyer  mon^  was  designed  for  eases  of  inten- 
tiooal  delinqnenoy,  as  a  pnnishment  for  willfnl  or  oormpt  negleet  of  dnty,  and 
not  for  cases  in  which  the  sheriff  declined  to  pay  oyer  money  ooUeoted  nnder 
isironmstances  of  a  bona  fide,  weU-groonded  doabt  of  the  aatfaoffity  €l  the 
party  to  demand  it. 


People  v.  Abo. 

[8  OAuroaxifc,  907*1 
Rbquibiiixbits  of  Inbiotmxmt  T7NDBB  CAlivoaNiA  SxATDTS  are  almosli  if 
not  quite,  the  same  as  at  common  law,  except  as  to  the  manner  of  stating 
the  matter  necessary  to  be  charged. 

iKDIOnOEMT    VOR    MUBDBB    OONTAJNIVO    Ko    DeSOBIPTIOK    OF  OfFBKBB,  Or 

Statement  that  the  deceased  came  to  his  death  by  the  wonnds  inflicted, 
bnt  simply  charging  that  the  aoonsed  did,  at  a  certain  time  and  plaoo, 
*'with  a  Colt*8  pistol  and  dirk-knife,  willfolly,  felonioasly,  and  with 
malice  aforethought,  kill,  mnrder,  and  do  to  death"  the  deceased,  is 
fatally  defective. 

MnsDEB  18  Ck>NCLU8i0N  OF  Law  from  certain  facts,  and  the  facte  most  be 
alleged  in  an  indictment  for  the  ofiense. 

Indiotksivt  fob  Mubbbb  must  Alliqb  Dat  of  Dbath  of  DnSIASBD. 

Appeal  from  a  judgment  of  conTiotion  for  murder  upon  an 
indictment  charging  that  the  defendant  did  ''on  or  about''  a 
oertain  day,  at  a  specified  place, ''  with  a  Oolt's  pistol  and  dirk- 
knife,  willfullj,  feloniously,  and  with  malice  aforethought,  kill, 
murder,  and  do  to  death,  one  (name  unknown),  a  Chinaman, 
against  the  form  of  the  statute,"  etc. 

OUe  and  WkUxng,  for  the  appellant. 

WiUiam  T.  Wallace,  aUomey  general,  for  the  state. 

By  Oourt,  Mttbrat,  0.  J.  The  record  in  this  ease  eomea 
before  us  in  such  a  loose  and  imperfect  manner  that  we  are 
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unable  to  oonsider  many  of  the  errors  assigned  by  the  prisoner's 
counsel.  There  is  no  statement  or  bill  of  ezoeptions  properly 
authenticated,  and  the  attempted  appeal  upon  the  merits  is 
characterized  by  an  ignorance  of  the  former  rulings  of  this 
court,  and  a  recklessness  of  human  life  reprehensible  in  the 
extreme. 

There  is,  howeyer,  one  point  arising  upon  the  judgment  roll 
which  fully  justifies  a  reversal,  and  an  arrest  of  what  might 
otherwise  properly  be  considered  a  judicial  murder.  It  has 
been  erroneously  supposed  by  many  of  the  profession  that  the 
adoption  of  our  criminal  code  of  procedure  worked  an  entire 
abolition  of  all  the  rules  which  the  wisdom  of  the  common  law 
had  thrown  around  criminal  proceedings  for  the  safety  of  the 
citizen,  and  that  the  only  defense  against  a  prosecution  is  to  be 
found  in  the  statute.  Such,  I  apprehend,  was  never  the  inten- 
tion  of  the  legislature;  the  main  object  to  be  obtained  by  them 
was  the  simplification  of  practice  and  pleading  in  criminal  cases 
by  removing  the  rubbish  and  unmeaning  technicalities  resorted 
to  and  invented  by  the  judges  in  England,  to  shield  the  accused 
against  the  rigor  of  punishment,  which,  though  sanctioned  by 
law,  was  relaxed  by  the  humanity  of  the  bench,  and  which,  so 
far  from  accompliehing  the  end  proposed,  was  found  to  defeat 
justice,  by  permitting  ihe  escape  of  the  guilty,  rather  than  pro- 
tecting the  innocent.  It  was  against  these,  tbe  age  and  reason 
of  their  employment  having  long  since  passed  away,  that  the 
statute  was  mainly  directed,  leaving  those  rules  which  were 
founded  in  principle  to  a  great  extent  unchanged. 

There  is  little  or  no  difference  between  the  requirements  of 
an  indictment  at  common  law  and  under  our  statute,  except  in 
the  manner  of  stating  the  matter  necessary  to  be  contained. 

The  indictment  in  this  case  charges  the  accused  with  the 
crime  of  murder,  **  committed  with  a  Colt's  revolver  and  a  bowie- 
knife,"  but  contained  no  description  of  the  offense,  or  state- 
ment that  the  deceased  came  to  his  death  by  the  wounds  in- 
flicted, or  the  day  of  his  death. 

Murder  is  a  conclusion  drawn  by  the  law  from  certain  facts, 
and  in  order  to  determine  whether  it  has  been  committed,  it  is 
necessary  that  the  facts  should  be  stated  with  convenient  cer* 
tainty;  **  for  this  purpose  the  charge  must  contain  a  certain  de- 
scription of  the  crime  of  which  the  defendant  is  accused,  and  a 
statement  of  the  facts  by  which  it  is  constituted,  so  as  to  identify 
the  accusation,  lest  the  grand  jury  should  find  a  bill  for  one 
offense  and  the  defendant  be  put  on  his  trial  in  chief  for  another." 
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This  is  necessaiy,  so  that  the  prisoner  may  know  of  what  crime 
he  is  accused,  and  have  time  to  prepare  his  defense  on  the 
facts.  It  is  also  necessary  that  the  jury  may  be  warranted  in 
their  finding,  the  conrt  in  its  judgment,  and  the  prisoner  be 
protected  against  any  subsequent  prosecution  for  the  same 
oflfense:  1  Ch.  Grim.  L.  170;  WiUia  t.  People,  1  Scam.  401. 

The  necessity  of  a  statement  of  the  facts  and  circumstances 
constituting  the  o£Eense  still  exists,  and  is  directly  recognized 
by  section  287  of  the  statute,  whidi  proTides  that  the  indict- 
ment shall  contain  *^  a  statement  of  the  acts  constituting  the 
o£Een8e,"etc.,  as  well  as  the  precedent  given  in  the  statute, 
which  points  out  how  such  facts  shall  be  charged.  In  this  par- 
ticular, at  least,  it  may  be  safely  said  that  our  statute  has  not 
altered  the  common  law;  and  no  one,  I  apprehend,  would  main- 
tain that  under  the  old  system  of  practice,  either  in  England  or 
the  United  States,  the  allegation  of  a  legal  conclusion,  instead 
of  the  facts  which  are  the  predicate  of  a  conclusion,  ever  has 
been  held  sufficient.  In  addition  to  these  Tiews,  it  has  already 
been  stated  that  the  day  of  the  death  is  not  laid,  which  ought 
to  haye  been  done,  that  the  court  could  be  informed  whether 
such  death  occiurred  in  the  time  provided  by  law,  so  that  it 
might  be  legally  considered  as  the  consequence  of  the  assault  or 
felony  charged. 

For  these  reasons,  the  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  below  to  hold  the  pris- 
oner in  custody  until  a  new  indictment  can  be  found. 

TxBBT,  J.,  concurred. 

Indictmknt  must  Statb  Facts  ConsTiTUTmo  Qwwkksei  See^Stotev.  Thmn- 
Un,  58  Am.  Deo.  695;  Sarah  v.  State,  61  Id.  544,  and  oitatioDB  in  the  notee 
thereto. 

Ikdiotmknts  vob  Mubder,  Suffioisnot  of,  nr  Oxnxral:  See  State  r, 
Owen,  4  Am.  Dec.  571;  StaU  ▼.  Fley,  Id.  583;  Territory  v.  McFarlam,  5  Id. 
706;  Whke  v.  ComnumweaUh,  6  Id.  443;  State  ▼.  OrrtU,  17  Id.  563;  StaU  v. 
Crook,  23  Id.  117;  PtopU  t.  Einoch,  27  Id.  197;  StaJte  v.  Dame,  35  Id.  496] 
Diae  v.  State,  39  Id.  448;  State  v.  MeCo^,  41  Id.  301;  Sntdife  v.  Staie,  51  Id. 
450;  CommonweaUh  v.  Webiter,  52  Id.  711. 

Tims  of  Death,  Nxcbssitt  of  Stating,  nr  LfDiomxHT  fob  Mubub:  9m 
StaU  v.  OrreU,  17  Am.  Deo.  563. 
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People  v.  Benson. 

(0  Galitobxia,  SSL] 
In  Rape  Cask,  Amt  Fact  Tkkdino  to  IxrsBBifcx  that  thxrb  was  hot  Ot* 
MOST  Reutctakcx  And  renstanoe  by  the  proaecntrix,  where  she  It  the . 
sole  witness,  and  the  defendant  is  oompelled  to  rely  on  cironnratantial 
evidence,  is  always  admissible;  as,  that  there  was  no  immediate  discios- 
ure,  no  oatcry,  though  help  was  known  to  be  at  hand,  etc. 

BVIDBNCB  OP  PaRTICULAB  ACT3  OF  iNT^BOOintSE  BY  PROSECUTRIX  FOR  RaPM 

WITH  Others  than  the  defendant  is  admissible  for  the  defense,  though 
the  proseontrix  was  not  asked  concerning  them,  for  the  purpose,  not  so 
much  of  impeaching  ber,  as  of  rebntdng  the  presumption  of  want  of  as- 
sent, where  she  is  the  only  witness  for  the  prosecution. 

Rule  that  only  Evidence  of  Prosecutrix'  General  Reputation  fob 
Unchastitt,  and  not  evidence  of  particular  acts,  is  admissible  to  impeach 
her  testimony  on  an  indictment  for  rape,  admitting  the  general  sound** 
ness  of  such  rule,  should  not  be  applied  where  the  prosecutrix  is  young, 
inexperienced,  has  lived  a  secluded  life,  and  where  her  proclivities  can 
be  shown  only  by  proof  of  specific  acts  of  lewdness. 

Jury  should  be  Cautioned  against  Oonvictino  fob  Rape  on  Pbosboo* 
tbix*  Testimony  alone,  uncorroborated  by  other  evidence,  direct  or 
circumstantial. 

Appeal  from  conviction  for  rape.  The  prosecutrix,  a  girl  of 
thirteen,  was  the  only  witness  for  the  prosecution.  Her  testi- 
mony was  to  the  effect  that  the  act  was  Committed  while  the  de- 
fendant's wife  was  in  an  adjoining  room;  that  the  defendant 
accomplished  his  purpose  by  force;  and  that  the  prosecutrix  re- 
sisted, but  that  she  made  no  outcry,  and  did  not  afterwards  in- 
form the  defendant's  wife.  The  witness  stated  on  cross-exam- 
ination that  she  was  living  at  the  defendant's  house  at  the  time, 
but  left  about  a  week  afterwards  because  of  ill  treatment,  and 
that  for  about  a  year  before  the  act  complained  of  he  had  had 
intercourse  with  her  whenever  he  had  a  chance,  and  that  she 
never  made  any  outcry,  because  the  defendant  threatened  to 
kill  her  if  she  told  of  it.  The  defendant  introduced  evidence  to 
show,  among  other  facts,  the  bad  character  of  the  prosecutrix 
for  chastity,  and  also  offered  evidence  of  particular  acts  of 
lewdness  with  other  men.  This  latter  evidence  was  rejected  as 
incompetent  in  itself,  and  also  because  the  prosecutrix  had  not 
been  previously  questioned  concerning  the  alleged  acts  of  inter- 
course. Verdict  of  conviction,  motion  for  a  new  trial  overruled, 
and  judgment  on  the  verdict,  from  which  the  defendant  ap- 
pealed. 

Robinsoriy  BeaUy^  and  Bolts,  for  the  appellant. 

William  T,  Wallace,  allomey  general,  for  the  people. 
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By  Court,  Murbat,  C.  J.  On  the  trial  of  this  cause  in  the 
court  below,  the  defendant  oflEered  to  prove  that  the  prosecutrix, 
who  was  the  only  witness  in  the  case,  had  been  guilty  of  certain 
acts  of  lewdness  with  other  men. 

In  this  class  of  cases,  when  the  prosecutrix  is  the  sole  witness, 
and  the  accused  is  compelled  to  rely  upon  circumstantial  evi- 
dence for  his  defense,  any  fact  tending  to  the  influence  that  there 
was  not  the  utmost  i*eluctance  and  resistance  is  always  received. 
That  there  was  not  an  immediate  disclosure;  that  there  was  no 
outcry,  though  aid  was  at  hand  and  the  prosecutrix  knew  it; 
that  there  was  no  indication  of  violence  to  the  person ;  that  the 
act  was  committed  at  a  time  and  under  circumstances  calculated 
to  raise  a  doubt  as  to  the  employment  of  force — are  put  as  strong 
circumstances  of  defense,  not  as  conclusive,  but  as  throwing 
doubt  upon  the  assumption  that  there  was  a  real  absence  of 
assent. 

In  3  Oreenl.  £v.,  sec.  214,  the  rule  is  thus  laid  down: 
'*  The  character  of  the  prosecutrix  for  chastity  may  also  be 
impeached,  but  this  may  be  done  by  general  evidence  of  her 
reputation  in  that  respect,  and  not  by  particular  instances  of 
her  unchastity;  nor  can  she  be  interrogated  as  to  criminal  con- 
nection with  any  other  person  except  as  to  the  previous  inter- 
course with  the  prisoner  himself,  nor  is  such  evidence  of  her 
previous  intercourse  admissible.'* 

The  rule  thus  laid  down  by  the  learned  commentator  is  doubt- 
less derived  from  the  cases  of  Rex  v.  Hodgnon^  Russ.  &  By.  Gr. 
Cas.  211 ,  and  Rex  v.  Ai^inwall,  2  Stark.  E v.  700.  These,  together 
with  other  English  decisions  upon  the  same  subject,  have  been 
ably  i-eviewed  by  Judge  Gowen  in  the  case  of  the  People  v.  Abbot, 
19  Wend.  192,  and  the  rule  established  that  previous  inter- 
course with  other  persons  may  be  shown  as  tending  to  disprove 
the  allegation  of  force,  and  such  evidence  would  seem  to  be 
highly  proper,  as  it  must  be  obvious  to  all  that  there  would  be 
less  probability  of  resistance  upon  the  part  of  ono  already  de- 
bauched in  mind  and  body  than  there  would  be  in  the  case  of  a 
pure  and  chaste  female. 

It  is  contended  in  this  case  that  evidence  of  geneittl  reputation 
is  admissible,  but  not  of  particular  acts,  and  even  if  the  evidence 
had  been  admissible,  the  questions  should  have  been  first  put  to 
the  prosecutrix.  I  cannot  understand  why,  upon  any  sound 
rule,  general  reputation  should  be  preferred  to  particular  facts, 
li  is  true  that  it  is  said  the  party  comes  prepared  to  prove 
her  general  character,  and  her  attention  is  not  directed  to  the 
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special  facts.  It  appears  to  xne  that  proof  of  particular  acts  of 
lewdness  should  be  admitted  in  preference  to  general  reputation, 
which  may  be  good  or  bad,  either  deservedly  or  undesenredlj. 
Facts  tend  to  make  up  the  sum  of  reputation,  and  the  course, 
and  not  the  result,  would  be  the  safer  testimony  to  rely  on. 

If  these  facts  or  instances  of  lewdness  are  admitted,  then  I 
conceive  that  it  is  immaterial  by  whom  they  were  proved,  and 
that  it  was  not  necessaiy  to  inquire  of  the  prosecutrix  concern- 
ing them.  They  were  not  introduced  so  much  for  the  purpose 
of  impeaching  her  eyidence  directly  as  for  the  purpose  of  doing 
away  with  the  presumption  that  there  was  a  total  absence  of 
assent  on  her  part.  But  admitting  the  full  force  of  the  rule  in 
Bex  T.  Hodgson,  eupra,  still  we  are  of  the  opinion  that  the  circum- 
stances of  this  case  modify  the  rule.  The  prosecutrix  was  young 
and  ignorant;  had  lived  on  a  farm  with  the  accused  in  the  coun- 
try, where  she  had  no  intercourse  with  the  world;  her  character 
was  not  formed,  by  reason  of  her  youth  and  inexperience,  and  her 
proclivities  could  only  be  ascertained  by  reference  to  individual 
instances  of  lewdness,  and  that  precocious  immodesty  which 
sometimes  displays  itself  in  girlhood  and  marks  the  duuncter  of 
the  woman. 

There  is  no  class  of  prosecutions  attended  with  so  much  dan- 
ger, or  which  afford  so  ample  an  opportunify  for  the  free  play 
of  malice  and  private  vengeance.  In  such  cases  the  accused  is 
almost  defenseless,  and  courts,  in  view  of  the  fadlify  vrith  which 
charges  of  this  character  may  be  invented  and  maintained,  have 
been  strict  in  laying  down  the  rule  v^ch  should  govern  the 
jury  in  their  finding. 

From  the  days  of  Lord  Hale  to  the  present  time  no  case  hat 
'  ever  gone  to  the  juiy  upon  the  sole  testimony  of  the  prosecutrix, 
unsustoined  by  &ct8  and  circumstances  corroborating  it,  with- 
out the  court  warning  them  of  the  danger  of  a  conviction  on 
such  testimony. 

The  case  before  us  is  supported  alone  by  the  evidence  of  the 
prosecutrix,  a  young,  ignorant  girl,  thirteen  years  of  age,  and  is 
so  improbable  of  itself  as  to  warrant  us  in  the  belief  that  the 
verdict  was  more  the  result  of  prejudice  or  popular  excitement 
than  the  calm  and  dispassionate  conclusion  upon  the  facts  by 
twelve  men  sworn  to  discharge  their  duty  faithfully.  In  fact,  this 
is  evinced  by  the  opinion  of  the  court  in  passing  upon  the  motion 
for  a  new  trial,  in  which  the  presiding  judge  cannot  refrain  from 
the  expression  of  grave  doubts  as  to  the  correctness  of  the  ver- 
dict; and  we  are  led  to  the  belief,  had  it  not  been  for  some  mis- 
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apprehension  of  the  rule  established  by  this  court  regulating 
the  granting  of  new  trials  in  the  court  below,  the  yerdict  would 
never  haye  been  allowed  to  stand.  A  conviction  upon  such  evi- 
dence would  be  a  blot  upon  the  jurisprudence  of  the  oountiy, 
and  a  libel  upon  jury  trials. 
Judgment  reversed  and  new  trial  ordered. 

Iebbt,  J.,  concurred. 

Proof  of  Pabticular  Acts  of  Immoralitt  to  impeach  witness:  See  Hart 
T.  Seed,  35  Am.  Deo.  179;  PhUUpB  v.  Kvngfield,  36  Id.  760;  Omne  v.  Thayer, 
46  Id.  142.  In  Wairy  ▼.  Ferher,  the  prinoipal  case  Is  approved  and  followed 
vpon  the  point  that  in  a  proeecntion  for  rape  evidence  that  the  proeecatrix 
has  committed  acts  of  lewdness  with  other  men  is  admissible  in  defense  by 
way  of  repelling  the  allegation  of  force. 

FoROB  IS  EssBNTiAL  TO  ConMissiON  OF  Eafx,  and  consent,  however 
obtained,  is  fatal  to  the  charge:  See  8taU  v.  Murphy^  41  Am.  Dec.  79,  and 
note.  The  principal  case  is  cited  in  WhiUaker  v.  SUUe,  50  Wis.  524,  to  the 
point  that  in  a  prosecntion  for  rape,  in  order  to  convict,  there  should  be  no 
doabt  of  the  real  absence  of  assent  to  the  intercourse.  And  in  Oleson  v.  State, 
11  Neb.  278,  the  hwgnage  of  the  principal  case  as  to  the  absence  of  outcry, 
prompt  disclosure,  etc.,  constituting  circumstantial  evidence,  tending  to  re- 
but the  charge  of  force,  upon  indictment  for  rape,  is  quoted  with  approvaL 

Umoorroboratxb  Trstim ony  or  Prosboutrix,  Insuffioibnct  of,  to  Svs- 
TAiM  Cbarox  of  Raps.— In  'People  v.  HamiUon^  46  GaL  343,  and  People  t. 
Ardaga,  51  Id.  372,  the  principal  case  is  approved  and  followed  upon  the  gen- 
eral proposition  that  where  a  conviction  for  rape  is  obtained  upon  the  uncor- 
roborated testimony  of  the  prosecutrix,  such  testimony  being  improbable  in 
itseU,  and  contradicted  by  other  circumstances  proved  in  the  case,  such  con- 
Tiotion  should  be  set  aside  by  the  supreme  court. 


Wolf  v.  Fogabty. 

[6  CALzroBViA,  294.] 
ACKOWLXIKIMXNT    OR    PrOOF  OF  EXBCimOK    OF  DXBD  IS    ESSBNTIAL  PaRT 

of  it,  without  which  the  deed  cannot  be  recorded  so  as  to  constitute 
notice^ 
Cibtificatx  of  Acknowlbdomkmt  must  Show  Party  Aokkowlbdodto 
PSR80NALLY  ELiiQWK  or  provod  to  the  certifying  officer  to  be  the  party 
who  executed  the  deed,  and  a  certi6cate  stating  "before  me,  etc.,  per- 
sonally appeared  C.  D.,  to  be  the  individual  described  in  and  who  exe- 
cuted the  foregoing  instrument,  and  the  said  O.  D.  acknowledged,*'  etc., 
is  insufficient. 

AffbaI.  by  Fogariy,  one  of  the  defendants,  fh>m  a  decree  of 
foreclosure  of  a  certain  mortgage.  The  only  question  was  as  to 
the  Talidity  of  the  acknowledgment  of  a  certain  alleged  prior 
mortgage  held  by  Fogarfy.     The  facts  appear  from  the  opinion. 
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Bbge  and  Wilson  ^  for  the  appellant. 
Haighis,  for  the  respondent. 

Bj  Court,  Tebby,  J.  The  only  question  presented  by  the  rec- 
ord is  OS  to  the  sufficiency  of  a  certificate  of  acknowledgment  to 
a  certain  mortgage  given  by  one  Duprey  to  defendant  Fogarty. 
The  certificate  is  as  follows: 

'*  On  this  twelfth  day  of  May,  1854,  before  me,  a  notary  pub- 
lic iu  and  for  the  county  of  San  Francisco,  personally  appeared 
Constant  A.  Duprey,  to  be  the  individual  described  in  and  who 
executed  the  foregoing  instrument,  and  the  said  Constant  A. 
Duprey  acknowledged  that  he  executed  the  same  voluntarily  and 
for  the  purposes  therein  mentioned. 

**  Witness  my  hand  and  official  seal. 
(Seal.  J  **  Jas.  W.  Findley,  Notary  Public." 

Under  our  statute,  the  acknowledgment  or  proof  of  execution 
is  a  necGssury  part  of  the  conveyance,  without  which  it  cannot 
be  admitted  to  record,  so  as  to  operate  as  notice  to  third  parties: 
Comp.  L.  513,  sec.  1  of  act  concerning  conveyances. 

Section  6  of  said  act  provides  that  "no  acknowledgment  of 
any  conveyance,  whereby  any  real  estate  is  conveyed,  or  may  be 
affected,  shall  be  taken,  unless  the  person  offering  to  make  such 
acknowledgment  shall  be  personally  known  to  the  officer  taking 
the  same  to  be  the  person  whose  name  is  subscribed  to  such 
conveyance  as  a  party  thereto,  or  shall  be  proved  to  be  such  by 
the  oath  or  affirmation  of  a  credible  witness." 

Section  7  requires  that  the  knowledge  or  proof  of  identity 
shall  be  stated  in  a  certificate  of  acknowledgment. 

The  importance  and  necessity  of  this  strictness  in  regard  to 
conveyances  is  obvious.  The  certificate  under  consideration 
does  not  comply  with  the  statute,  inasmuch  as  it  does  not  state 
that  the  person  making  the  acknowledgment  was  either  known 
to  the  notary  or  proved  to  be  the  person  whose  name  was  signed 
to  the  conveyance. 

It  is  contended  that  the  certificate  substantially  complies  with 
the  law,  as  it  contains  a  positive  averment  that  the  party  mak- 
ing the  acknowledgment  was  the  party  whose  name  was  sub- 
scribed to  the  conveyance,  and  this  averment  must  be  con- 
strued to  be  upon  the  personal  knowledge  of  the  officer. 
According  to  our  understanding  of  the  language,  the  certificate 
does  not  contain  such  a  statement.  The  words  are, ''  Personally 
appeared  Constant  A.  Duprey  to  be  the  person,"  etc.  There  is 
evidently  an  omission  in   the   certificate,  which  may  be  sup- 
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plied  as  well  by  "claiming**  or  "  representiiig"  himself  as  by 
**  known  "  or  "  proved." 

We  think  the  record  of  a  conyeyance  with  a  certificate  so  de- 
feotiye  is  not  notice  of  title  to  third  parties. 

Judgment  affirmed. 

MuBRAT,  G.  J.,  concurred. 

Defects  in  Acknowledoments  and  Certificates  thereof,  when 
Fatal  and  when  not. — This  subject  is  discussed  at  length  in  the  note  to 
LwinijMton  v.  KeUeUe,  41  Am.  Deo.  168.  The  point  that  the  certificate  must 
show  the  identity  of  the  party  acknowledging  is  particularly  discussed  in 
that  note,  at  page  176.  The  principal  case  is  approved  and  followed  on  this 
point  in  Kdney  v.  Dwdap,  7  Cal.  162,  and  in  Fogarty  v.  Ihdey^  10  Id.  244. 


Galifobkia  Steam   Navigation  Co.  v.  Wright. 

[6  Oaufosvia,  aG9.] 

Oapacitt  of  Corporation  to  Sue  is  Sufficiently  Averred  by  alleging 
that  it  is  a  corporation  under  the  laws  of  the  state,  in  California. 

Written  Contract  is  Assignable  Which  Provides  that  Obuoor 
SHALL  not  Navigate  certain  waters  for  a  specified  term,  and  that  if  he 
does  so  he  wiU  pay  a  certain  sum  to  the  obligee  or  his  assigns. 

Contract  not  to  Naviga/e  Certain  Waters  for  Certain  Time  is  not 
Void  as  against  public  policy,  where  it  is  founded  on  a  sufficient  consid- 
eration, and  inures  to  the  obligee's  benefit. 

Contract  in  Restraint  of  Trade  i»  not  Void,  it  seems,  where  there  is  a 
consideration  for  it,  and  good  reason  for  entering  into  it,  and  where  it 
imposes  no  restraint  not  beneficial  to  the  other  party  to  the  contract. 

Contract  Creates  No  Monopoly  Which  Restrains  Competition  by 
ONLY  One  Person,  leaving  all  others  free  to  enter  into  the  same  bud- 


Question  whether  Sum  Constitutes  Liquidated  Damages  ob  Penalty, 
which  is  agreed  on  in  a  contract  as  a  measure  of  damages  for  a  breach,  de- 
pends upon  the  intent  of  the  parties  and  the  circumstances  of  the  case. 

Qbneral  Allegation  of  Performance  by  Plaintiff  of  Conditions  of  a 
contract  is  sufficient,  under  the  California  statute. 

Appeal  from  a  judgment  for  the  defendant  in  an  acition  brought 
by  the  plaintiff  to  recover  damages  for  breach  of  a  certain  con- 
tract. The  complaint  alleged,  in  substance,  that  the  defend- 
ant, being  owner  of  certain  steamboats,  made  an  agreement  with 
one  Chenery,  also  owner  of  certain  boats,  whereby,  in  consid- 
eration of  fifteen  thousand  dollars,  to  be  paid  by  Chenery,  the 
defendant  covenanted  not  to  navigate  certain  waters  with  his 
boats  for  three  years,  and  upon  failing  to  perform  such  cove- 
nant, to  pay  fifteen  thousand  dollars  to  the  said  Cheneiy  or  his 
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assigns;  that  this  contract  was  afterwards  assigned  to  the  plaint- 
iff, a  corporation  organized  and  existing  under  the  laws  of  Oali- 
fomia,  the  defendant  being  notified  of  the  assignment;  and  that 
the  said  Cheneiy  and  the  plaintiff  had  fully  performed  the  con- 
ditions of  such  contract  to  be  performed  by  the  said  Ohenery. 
Demurrer  to  the  complaint  for  causes  appearing  from  the  opin- 
ion. Demurrer  sustained.  Judgment  for  the  defendant^  and 
the  plaintiff  appealed. 

Bobert  F.  Morrison,  for  the  appellant. 

Bilker  and  Bawlin,  for  the  respondent. 

By  Court,  Tbrbt,  J.  The  first  objection  is  untenable.  The 
allegation  that  plaintiff  was  a  corporation  under  the  laws  of  this 
state  is  sufficient  to  establish  the  right  to  sue  under  the  first  sec- 
tion of  the  act  concerning  corporations:  Bev.  L.  290. 

The  next  objection  is,  that  the  contract  declared  on  is  not  as- 
signable. The  contract  is  aQ  instrument  in  writing  for  the 
payment  of  money,  and  is  made  assignable  by  our  laws. 
Besides,  it  has  always  been  the  policy  of  our  law  to  construe 
contracts  according  to  the  intention  of  the  parties,  and  it  was 
evidently  the  intention  of  the  parties  that  the  contract  should 
be  assignable,  as  it  is  made  payable  to  Chenery,  his  heirs, 
etc. ;  and  as  it  appears  from  the  complaint  that  the  defendant 
was  notified  of  the  assignment,  and  receiyed  from  the  plaintiff 
the  full  sum  of  money  which  Cheneiy  contracted  to  pay,  he  is 
estopped  from  denying  that  the  contract  was  assignable.  The 
third  ground  is  not  supported  by  the  fact.  The  complaint  does 
show  that  the  contract  was  assigned  by  Chenery  to  plaintiff. 
The  next  objection  is  that  the  contract  is  against  public  policy, 
as  being  in  restraint  of  trade. 

At  common  law,  all  contracts  bynnrhich  one  obliged  himself  to 
do  an  act  or  omission  tending  to  injure  the  public  were  void, 
and  the  general  rule  is  that  contracts  in  restraint  of  trade  are 
contrary  to  public  policy.  The  stringency  of  this  rule  has  been 
gradually  relaxed,  as  the  reason  for  it  (to  wit,  the  security  of 
mechanics  and  tradesmen)  ceased. 

As  early  as  1711,  in  the  case  of  MUckeU  v.  Beynolda^  1  P.  Wms. 
181,  Parker,  C.  J.,  in  delivering  the  opinion  of  the  court,  says: 
"The  general  question  upon  this  record  is  whether  this  bond, 
being  made  in  restraint  of  trade,  is  good.  And  we  are  all  of 
opinion  that  a  special  consideration  being  set  forth  in  the  con- 
dition, which  shows  it  was  reasonable  for  the  parties  to  enter 
into  it,  the  same  is  good;  and  that  the  true  distinction  of  this 
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casb  is  not  between  promises  and  bonds,  but  between  cM>n- 
tracts  with  and  without  consideration;  and  that  wherever  a 
proper  consideration  appears  to  make  it  a  proper  and  nseful 
contract,  and  snch  as  cannot  be  set  aside  without  injury  to  a  fair 
contractor,  it  ought  to  be  maintained,  but  with  this  constant 
diyersity,  viz.,  when  the  restraint  is  general,  not  to  exercise  a 
trade  throughout  the  kingdom,  and  when  it  is  limited  to  a  par- 
ticular place;  for  the  former  of  these  must  be  void/' 

In  Pierce  t.  Fatter,  8  Mass.  223  [5  Am.  Dec.  102],  it  was  held 
that  an  agreement  not  to  run  a  stage-coach  on  a  certain  road 
was  valid.  So  in  the  case  of  Chappd  t.  Brockway,  21  Wend. 
157,  where  a  party  entered  into  a  bond,  under  the  penalty  of 
twenty-five  thousand  dollars,  that  he  would  not  at  any  time 
thereafter  own,  run,  or  be  interested  in  any  line  of  packet-boats 
on  the  Erie  canal,  it  was  held  that  the  bond  was  valid.  . 

In  these  cases  the  doctrine  seems  to  be,  that  there  must  be 
not  only  a  consideration  for  the  contract,  but  there  must  be 
some  good  reason  for  entering  into  it;  and  it  must  impose  no 
restraint  upon  one  party  which  is  not  beneficial  to  the  other: 
Chappel  V.  Brockway,  supra.  Applying  the  rule  as  laid  down  in 
the  cases  cited  to  the  one  under  consideration,  we  are  satisfied 
that  the  contract  is  valid.  The  plaintiff  paid  to  defendant  a 
valuable  consideration  for  the  contract,  and  there  was  also  a 
good  reason  for  entering  into  it;  no  restraint  v?as  imposed  on 
defendant  which  did  not  inure  to  the  advantage  of  plaintiff. 

It  is  objected  that  this  contract  gives  to  the  plaintiff  a  com- 
plete monopoly  of  the  waters  named.  This  objection  cannot  be 
better  answered  tiian  in  the  words  of  Mr.  Justice  Bronson,  in 
the  case  above  cited:  ''  That  is  certainly  a  new  kind  of  monopoly 
which  only  licenses  the  plaintiff  in  the  exclusive  enjoyment  of 
his  business  as  against  a  single  individual,  while  all  the  world 
besides  are  left  at  full  liberty  to  enter  upon  the  same  enterprise." 

The  fifth  objection  is,  that  the  complaint  does  not  allege  any 
facts  from  which  the  measure  of  danu.^es  can  be  ascertained. 

From  the  tenor  of  the  contract  itself,  as  well  as  from  the  alle- 
gations of  the  complaint,  we  are  satisfied  that  it  was  the  inten- 
tion of  the  parties  that  the  sum  of  fifteen  thousand  dollars  was 
agreed  upon  as  the  sum  which  was  to  be  paid  by  the  defendant 
in  case  of  a  failure  on  his  part  to  perform  the  contract.  It  was 
the  sum  which  was  received  by  defendant  in  consideration  of 
the  covenants  on  his  part;  and  certainly  if  he  failed  to  perform 
his  agreement,  there  would  be  no  hardship  in  requiring  him  to 
return  the  sum  which  he  had  received. 

4y  ^>io.  Vol.  LXV-M 
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In  the  case  of  WUUams  r.  Dakm,  22  Wend.  201,  it  was  held 
that,  whether  a  sum  agreed  upon  by  the  parties  to  a  oontraot.  as 
the  measure  of  damages,  shall  be  considered  as  liquidated  dam- 
ages or  only  as  a  penalty,  depends  upon  the  interest  of  the 
parties,  and  the  peculiar  circumstances  of  the  subject-matter  of 
the  contract. 

Chancellor  Walworth,  in  that  opinion,  says:  **  The  remaining 
question  is,  whether  the  three  thousand  dollars  is  to  be  consid- 
ered as  a  stipulated  sum,  which  both  parties  intended  should  be 
paid  as  liquidated  damages  in  case  the  covenant  was  broken; 
and  if  so,  whether  there  is  any  rule  of  law  which  can  authorize 
this  court,  or  any  other  court,  to  say  the  plaintiff  in  error  shall 
be  excused  from  performing  his  agreement;  in  other  words, 
whether  this  court  can  make  a  new  agreement  for  the  parties 
which  they  never  intended  to  make  for  themselyes.  I  think  no 
one  who  reads  the  coyenant  can  doubt  for  a  moment  that  it  was 
the  intention  of  both  parties  that  if  it  was  broken  the  whole 
three  thousand  dollars  should  be  paid  as  the  liquidated  damages 
for  such  breach.  The  object  of  the  covenant  was  to  protect 
Dakin  and  Bacon,  and  their  assigns,  in  the  full  enjoyment  of 
the  good-will  of  a  public  newspaper  and  of  ite  patronage,  for 
which  good-will  and  patronage  they  were  paying  the  sum  of 
three  thousand  dollars;  and  as  the  yalue  of  the  good-will  or 
patronage  of  the  paper,  as  well  as  the  amount  of  injury  which 
the  purchasers  might  sustain  by  any  interference  with  it,  were 
wholly  uncertain  and  incapable  of  estimation  otherwise  than  by 
mere  conjecture,  the  amount  to  be  paid  upon  the  breach  of  that 
coyenant  was  not  only  a  proper  subject  for  stipulated  damages, 
but  the  precise  sum  paid  for  such  good-will  or  patronage  ap- 
pears to  be  that  which  the  parties  would  naturally  fix  upon  as 
the  amount  to  be  refunded  to  the  purchasers  upon  any  breach 
of  the  coyenant."  This  opinion  is  sustained  by  Hodges  y.  Sing, 
7  Met.  683;  Fierce  y.  Fuller,  8  Mass.  222;  and  Perbina  y.  Lyman, 
11  Id.  81  [6  Am.  Dec.  158];  Chamberlain  y.  Bagley,  11  N.  H. 
234;  Bagley  v.  Feddie,  5  Sandf.  192. 

The  idlegation  of  performance  on  the  part  of  plaintiff  and 
Chenery  is  sufficiently  explicit,  under  the  sixtieth  section  of  our 
practice  act. 

Judgment  reversed  and  cause  remanded. 

MuBBiLT,  C.  J.,  concurred. 


Allboation  of  Cobporate  Existence  nr  Suit  bt  Oobpobation. 
tity  and  raffidency  of:  See  Wetland  Canal  Co.  ▼.  llathawasf^  2i  Am.  Deo.  61| 
HatrrU  t.  Muikingum  M/g.  Co,,  29  Id.  S72;  Riehardwn  v.  8t.  Jo9tpk  Irm 
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Cb.,  8S  U.  460}  Mmm  €ic  B.  R  Ch.  r.  THdmh  » Id.  M4,  and  mm  dted  in 
tlie  notes  tharetow 

CoanuoTS  or  Bestbaiht  ov  Tbabs,  Yauditt  Wi  Sm  itortf  v.  Jkimk, 
68  Am.  Deo.  880^  and  tlie  oniat  in  this  sories  odHootod  in  the  note  thersto; 
see  also  Dmdap  r.  Ortgaqf,  61  Id.  746»  and  note. 

LiQuiDATBD  DAiiAon,  8uM  Stipoijltbd  TO  >■  Paid  Iot  bteaoh  of  eon* 
traot  deemed  to  be,  when  and  when  not:  See  HumMUm  t.  (herkm^  88  Am. 
Deo.  186;  BaM  v.  TOUffer,  44  Id.  298;  Omnf  r.  Lartr,  48  Id.  486,  and 
oases  dted  in  the  notes  thereto;  see  also  Duntap  v.  Qregory^  61  Id.  746. 
In  Natk  V,  HermotUla,  9  Gal.  684,  it  is  held,  oiting  the  principal  case,  that 
a  sam  stipnlated  to  be  paid  for  breach  of  contraot  mtist  be  taken  as  liqnidated 
damages,  when  the  agreement  is  not  to  carry  on  trade  at  a  partiottlar  plaoe, 
not  to  ran  a  stage-ooach  on  a  particnlar  road*  not  to  pnblidi  a  rival  news- 
paper, or  not  to  ran  a  rival  steamer  on  a  particnlar  route.  The  case  is  sIm 
approved  and  followed,  as  laying  down  a  correct  rale  upon  this  point,  in 
JUv.Jbi0l0r,lOId.  618. 


OaHOOK    V.   TjEVY. 

[6  OAZJFonaA*  MS.] 
GaUFOBNIA    MlOHAHIOB'    LUDf    LaW   6IVI8    SUBOOHnUOXOM  Lour   OKLT 

Aim  Konon  to  the  owner  of  the  building,  whereas  roaster-boildsfs 
and  mechanics  contracting  directly  with  the  owner  have  an  aotoal  Hen 
until  the  expiration  of  sixty  days  after  the  completion  of  the  woxiL. 
Suboontbaotor's  Lmr  is  Subordikatx  to  Oabnishmsht  of  the  owner  in 
an  attachment  soit  against  the  original  contractor,  under  the  mechanics' 
lien  law  of  California,  where  the  notice  of  garnishment  is  served  before 
service  of  notice  of  the  subcontractor's  lien. 

Appeal  from  a  judgment  and  order  postponing  the  plaintiflh* 
aUacliment  lien  upon  certain  moneys  due  the  defendant  from 
one  Nathan,  for  the  constniction  of  a  certain  building  by  the 
defendant  for  the  said  Nathan,  to  the  lien  of  certain  subcon- 
tractors employed  by  the  defendant  in  the  construction  of  said 
building.  The  plaintifffl*  notice  of  garnishment  was  served  on 
the  said  Nathan  two  days  before  he  received  notice  of  the  lien 
claimed  by  the  subcontmctors.  The  money  was  paid  into  court 
by  Nathan,  and  the  court,  on  motion  of  the  subcontnotors, 
who  intervened,  directed  the  same  to  be  distributed  among 
them  pro  rata.    The  plaintiffs  appealed. 

Crocker  and  Bobinaon^  for  the  appellants. 

Moore  and  Welly,  for  the  respondents. 

By  Oourt,  Mubeat,  0.  J.  This  cause  has  been  resubmitted  to 
us  for  the  purpose  of  obtaining  our  opinion  upon  a  point  which 
will  be  dedsiTe  of  the  whole  subject-matter  of  the  controvert. 

The  question  presented  is,  whether  the  garnishment  serred 
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upon  the  owners  of  the  building  before  tbe  notioes  by  the  sub- 
contractors, journeymen,  etc.,  becomes  a  lien  upon  the  fund  in 
the  hands  of  the  owner,  and  takes  precedence  of  the  chums  of 
subcontractors. 

The  statute  was  designed  for  two  classes  of  laborers  and 
contractors:  1.  Master-builders,  mechanics,  lumber  merchants, 
and  all  other  persons  furnishing  labor  or  materials  by  contract 
with  the  owner  of  the  building  himself;  and  2.  Subcontractors, 
journeymen,  etc.,  performing  labor  or  furnishing  materials  by 
contract  with  the  master-builders  or  contractors,  and  between 
whom  and  the  owner  there  is  no  priyiiy  of  contract  whateyer.  It 
frequently  happens  that  persons  in  building  or  repairing  houses, 
wharves,  etc.,  prefer  to  supervise  the  labor  themselves,  and  in 
such  cases  those  engaged  in  the  construction  of,  or  the  furnish- 
ing of  materials,  have  by  the  first  section  of  the  act  a  lien  on  the 
building,  by  filing  a  notice  thereof  at  any  time  within  sixty  days 
after  its  completion. 

The  second  class,  those  employed  by  the  master-builders,  or 
who  contract  with  or  under  the  first  contractors,  are  provided 
for  by  the  second,  third,  and  fourth  sections  of  the  act.  They 
look  first  to  their  employer,  and  next  to  the  owner  of  the  build- 
ing, who  is  not  responsible  to  them,  except  in  case  of  notice 
served  in  conformiiy  with  the  statute.  As  to  the  time  in  which 
notice  shall  be  served,  the  law  is  silent.  If  they  are  to  be 
allowed  sixty  days  after  the  completion  of  the  building  to  serve 
8u6h  notice  on  the  owner,  it  will  not  unfrequently  occur  that 
he  will  be  subjected  to  pay  the  same  amount  twice;  as  it  will  be 
impossible  for  him  to  ascertain  the  claims  against  the  principal 
contractor,  and  his  agreement  -with  him  may  be  for  payment  hj 
installments,  or  on  the  completion  of  the  work. 

We  are  of  opinion  that  the  statute  intended  to  provide  an 
actual  lien,  existing  from  the  commencement  of  the  work  until 
sixty  days  after  its  completion,  for  those  enumerated  in  the  first 
section,  leaving  all  others  their  remedy  by  notice  to  the  owner; 
and  no  time  being  fixed  when  such  notice  shall  be  given,  that 
their  lien  attaches  onlyupdn  the  service  thereof;  that  this  mode 
of  procedure  was  intended  to  prevent  litigation,  by  substituting 
a  proceeding  in  the  nature  of  an  attachment  or  garnishment; 
and  this  class  of  cases  is  put  upon  the  same  footing  as  ordinaiy 
attachments,  in  which  the  rule.  Qui  prior  est  in  tempore  potior  eti 
in  jure,  prevails. 

Judgment  reversed. 

Tebbt,  J.,  concurred. 
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AnAVfl  t;.  Haskell. 

[6  Galdobmia,  816.] 

OoMMmaHT  I0B  CoHmfFT  UNTIL  Pabtt  Pat  otse  Mohst  kov  nr 
FO88I88ION  or  control  of  snch  party  at  the  time  of  institiiting  the  oon* 
tempt  prooeedingB,  as  ahown  by  hia  ancontradioted  affidayit^  ia  Tcdd  for 
want  of  joriadiotioD,  the  court  having  no  power  to  impriaon  a  penon  for 
contempt  for  neglecting  or  refnaing  to  perform  an  act  which  he  cannot 
perform. 

Cebtiqbabz  to  reyerse  an  order  oommitiing  the  petitioner, 
Cohen,  for  not  paying  over  certain  moneys  to  the  receiyer 
appointed  in  the  principal  action.  The  petitioner  filed  his  affi- 
davit against  the  issuance  of  the  commitment,  showing  that  the 
moneys  in  question  had  passed  from  his  possession  and  control 
before  the  contempt  proceedings  were  commenced,  which  affi- 
dayit  was  not  contradicted.  The  conrt  refused  a  discharge,  and 
this  writ  was  sued  out. 

Hoge  and  WUson,  for  the  petitioner. 

Shqfter  and  Park,  contra. 

By  Coutt,  MuRBAT,  0.  J.  In  tins  case  the  court  exceeded  ita 
jurisdiction  in  ordering  the  party  to  be  imprisoned  until  he  paid 
into  court  certain  moneys  paid  to  him  for  fees  and  disbursements 
made  by  him. 

The  affidavit  of  the  party  is  uncontradicted,  and  shows  that 
he  has  complied,  as  far  as  possible,  with  the  order  of  the  court, 
and  that  it  is  not  in  his  power  to  comply  further.  This  is  a  suffi- 
cient expurgation,  and  the  order  directing  his  imprisonment  was, 
under  these  circumstances,  an  excess  of  jurisdiction  and  void. 
While  we  admit  that  courts  are  the  exclusive  judgesof  their  own 
contempts,  still,  by  our  statute,  a  party  cannot  be  imprisoned 
for  neglecting  or  refusing  to  perform  an  act  where  it  appears 
that  it  is  not  in  his  power  to  perform  the  same:  See  Luca$  t. 
AOen,  Apnl  term,  1855  (not  reported). 

Order  reversed. 

Tbbbt,  J.,  concurred. 

CoKTSMPT,  PowEB  OF  CouBTS  TO  PuKiSH  VOB:  See  Olork  ▼.  PtopUf  IS 
Am.  Dec  177,  and  the  note  thereto  discnssing  this  aabjeot;  aee  also  State 
T.  Woo^n,  42  Id.  161;  Neel  t.  8taU,  50  Id.  209;  Ex  parte  Adams,  59  LL 
S84,  and  notea  thereto.  The  principal  caae  ia  cited,  with  a  moltitade  ol 
athwn,  aa  an  aothority  upon  thia  snbject  in  Bx  parte  Wrigki,  05  Ind.  511. 
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Johnson  v.  FaiiL. 

(6  ihitroaaoAt  869.] 
WAaxBS  ABB  BaooTBBABLB,  iinlem  prohibited  hy  ifeitaH  tenimj  to  pnb- 
lio  policy,  or  oaloqlfctod  to  a£feot  the  interati  ohMAoter,  or  laalingi  ol 
third  pATtiee. 

WaOBB  that  OkBTAIH  RaIIAOAJD  will  OB  WILL  NOT   BB  OOMrLBTBB  IB  B 

certain  time  in  not  per  «e  tmlawfal  or  against  public  policy,  and  qnea- 
tions  as  to  its  effect  upon  the  advancement  of  the  work,  and  npon  the 
interests  of  the  pnblio  or  of  third  parties,  are  qnestions  of  fact,  which 
cannot  be  decided  on  demurrer. 

Appeal  from  a  judgment  for  defendant  on  demurrer  to  the 
complaint  in  an  action  brought  by  the  plaintiff  and  appellant 
on  a  promissory  note  giyen  by  tiie  defendant,  on  a  wager  to 
the  effect  that  he  would  pay  the  plaintiff  five  thousand  dollars, 
two  years  after  date,  if  within  that  time  a  certain  railroad  in 
which  the  defendant  was  interested  was  not  completed. 

Jo.  O.  Baldwin  and  P.  L.  JEdwards,  for  the  appellant. 

8,  J.  IMd  and  L.  Sanders^  jun.^  for  the  respondent. 

By  Court,  Tbbbt,  J.  At  common  law,  all  wagers  were  reooTer- 
aUe  except  such  as  were  prohibited  by  law,  were  against  public 
policy,  or  calculated  to  affect  the  interest,  character,  or  feelings 
of  third  parties.  This  principle  is  too  well  established  to  require 
either  argument  or  authority.  But  it  is  contended  by  counsel 
that  inasmuch  as  the  English  judges  have  uniformly  looked  with 
disfavor  on  this  class  of  cases,  and  have  frequently  taken  occa- 
sion to  express  their  regret  that  a  different  rule  had  not  been 
established,  this  court  should,  as  the  question  is  for  the  first 
time  presented  in  the  state,  without  regard  to  precedent,  de- 
clare all  wagers  illegal,  on  account  of  their  manifest  immoral 
tendency. 

Such  a  course  would,  we  conceive,  be  a  usurpation  of  func- 
tions properly  belonging  to  another  department  of  government. 
The  common  law  having  been  adopted  as  the  rule  of  decision  in 
this  state,  it  is  our  duty  to  enforce  it,  leaving  all  questions  of  its 
policy,  as  applied  to  a  particular  class  of  contracts,  for  the  con- 
sideration of  the  legislature. 

The  questions  which  are  made  in  the  argument  of  counsel  as 
to  the  general  utility  of  the  work,  which  was  the  subject  of  the 
wager,  its  effect  upon  the  interest  of  third  parties,  as  well  as  the 
tendency  of  the  wager  to  advance  or  retard  such  work,  are,  we 
conceive,  questions  of  fact  which  cannot  properly  be  decided  by 
a  court  on  demurrer. 
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The  judgment  of  the  court  below  is  xereraed  and  the  oanae 

remanded. 

MuBBATy  0.  J.  9  oononrred. 

Waokrb,  Lboaltit  of,  GmrnuLLT.— Thii  taljeet  is  diaonieed  in  the  aot^ 
to  8iaU  v.  &nUh^  83  Am.  Dec  134;  see  alao  TarkUm  ▼.  Baker,  44  LL  8S8} 
SmUhv.  Brwim,  49  Id.  748;  JhmmanY.  Stroiker,  46  Id.  97;  BeUkr.  B^ 
nolds,  66  Id.  417;  BiecUoe  t.  Thampmrnt  57  Id.  777;  Ortiamd  ▼•  Stmdom^  68 
Id.  94. 


Heykeman  t;.  Dankenbebg. 

{0  Gauioxvia,  876J 

Creditor  must  Exhaust  Lboal  Rxmedy  bsfors  EQuixr  Coxna  will 
Ihtbrfkrs,  at  hi«  instanoe,  to  set  aside  a  frandolent  oonveyanoe  hf  his 
debtor,  and  must,  therefore,  before  filing  his  bill,  have  Judgment  and 
ezeontion  and  a  retom  of  nulla  bona;  bat  thoogh  this  is  the  general  rule 
it'has  been  somewhat  relaxed  by  modem  decisions  in  some  of  the  states. 

Court  will  Entertain  Attaohino  Crbdttor's  Bill  !ro  Enjoin  Bxxou* 
noN  Sale  of  the  same  property  under  a  judgment  reoovered  in  an  actioa 
where  there  was  a  prior  attachment,  on  the  ground  that  such  judgment 
was  fraudulent  as  to  creditors,  without  requiring  the  attaching  creditor 
to  obtain  judgment,  execution,  and  return  of  nulla  bona,  where  the 
answer  admits  the  defendant's  debt  and  insolvency,  and  all  other  material 
allegations  of  the  bill  except  the  fraud. 

Erroneous  Rejbotion  of  Eyidenox  Which  oould  not  Chakor  Bnni/t 
is  no  ground  for  the  reversal  of  a  judgment. 

Appeal  from  a  decree  for  a  perpetual  injunction  on  a  bill  filed 
by  the  plaintiffs  against  the  execution  sale  of  certain  property  of 
defendant  Morris.  The  plaintiffs  had  attached  the  goods  in 
question  for  a  debt  of  Morris^  but  the  defendant  Dannenberg 
had  a  prior  attachment,  and,  before  the  filing  of  the  plainti£b' 
bill,  had  obtained  judgment  in  his  attachment  suit.  The  bill 
alleged  that  there  was  in  fact  no  debt  due  from  Morris  to  Dan- 
nenberg, that  the  judgment  was  obtaiued  to  defraud  creditors, 
ttiat  tiie  proposed  execution  sale  was  for  Morris's  benefit,  and 
that  Morris  was  insolvent  and  had  no  other  property.  The  de- 
fendants, in  their  separate  answer,  denied  the  fraud,  but  ad- 
mitted tiie  other  material  allegations  of  the  bill.  Certain  decla- 
rations of  Morris  to  third  persons,  showing  fraudulent  designs 
and  propositions  on  his  part,  were  admitted  against  Dannenberg's 
objection.  The  plaintiffs  introduced  declarations  of  Dannenberg 
and  other  evidence  tending  to  show  that,  shortij  before  the 
alleged  indebtedness  was  contracted,  Dannenberg  had  not  snffl- 
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dent  means  to  Bave  made  snoli  a  loan.  Dannenbeig  offered  hia 
books  in  evidence  containing  the  entries  of  his  dealings  with 
Morris,  but  the  evidence  was  rejected,  and  Dannenberg  excepted. 
The  jury  found  specially  that  the  note  on  which  Dannenberg's 
judgment  was  founded  was  without  considerationy  and  that  the 
judgment  was  fraudulent  as  against  creditors.  Decree  for  a  per- 
petual injunction.    New  trial  denied,  and  Dannenberg  appealed. 

WiUiaTns^  Shajier,  and  Park,  for  the  appellant. 

McDougaU,  Jldrichf  and  Sliarp,  for  the  respondents. 

By  Court,  Mubrat,  0.  J.  It  is  a  general  rule  that  a  court  of 
equity  will  not  take  jurisdiction  of  a  controversy  if  the  parties 
have  an  adequate  remedy  at  law;  and  in  accordance  with  this 
rule  courts  of  chancery  have  repeatedly  refused  to  interfere  at 
the  instance  of  a  creditor,  and  set  aside  fraudulent  conveyances 
of  the  debtor's  property,  until  the  creditor  has  first  exhausted 
his  remedy  by  judgment,  execution*  and  return  of  nuMa  bona. 

For  aught  the  court  might  know,  the  claim  might  be  illegal, 
or  there  might  be  sufficient  property  of  the  debtor  to  satisfy  the 
judgment  aside  from  that  fraudulently  transferred.  The  mod- 
em decisions  of  some  of  the  courts  of  the  United  States  seem, 
however,  to  have  relaxed  the  severity  of  the  English  rule,  and 
in  some  cases  it  has  been  held  that  a  creditor  who  has  acquired 
a  lien  under  the  attachment  laws  of  a  state  may  apply  to  a  court 
of  chancery  without  first  proceeding  to  judgment. 

Without  expressing  any  preference  for  the  modem  doctrine, 
we  are  satisfied  that  the  &cts  and  circumstances  of  this  case 
take  it  out  of  the  ancient  rule.  The  debt  and  insolvency  of  the 
defendant,  as  well  as  every  other  material  allegation  of  the  bill 
except  that  of  fraud,  are  confessed  by  the  answer;  and  it  would 
be  requiring  the  plaintifls  to  do  a  vain  act  if  they  should  be 
compelled  to  await  their  judgment  at  law  and  a  return  of  exe- 
cution, when  it  is  acknowledged  that  the  only  effect  would  be  a 
return  of  nulla  bona,  and  that  the  property  which  they  have 
attached  in  the  mean  time  would  have  passed  into  the  hands 
of  bona  fide  purchasers,  under  color  of  a  judicial  sale,  and  be 
lost  to  them  forever.  Fraud  is  one  of  the  primary  subjects  of 
equity  jurisdiction;  and  it  is  not  to  be  supposed  that  a  court  ol 
chancery  would  refuse  to  entertain  jurisdiction  in  a  case  like 
the  present,  where  the  sole  issi^e  was  one  of  fraud,  and  where, 
by  such  refusal,  the  fraud  complained  of  would  be  most  suc- 
cessfully consummated. 

Several  errors  have  been  assigned  upon  the  admission  of  tea- 
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timony  on  the  trial  below,  bat  on  examination  we  aie  satisfied 
that  Dannenberg  was  snffioiently  identified  with  the  transaction 
to  render  such  evidence  competent.  The  refusal  to  admit  tiie 
books  of  Dannenberg,  in  my  opinion,  was  prox>er,  as  I  do  not 
think  there  was  a  sufficient  predicate  laid;  but  even  allowing 
they  should  have  been  admitted,  it  could  not  have  warranted  a 
different  verdict,  or  changed  our  opinion,  sitting  as  a  court  of 
chancery,  upon  the  character  of  the  transaction,  which  was,  as 
it  most  fully  appears  from  the  testimony,  a  gross  and  outrageous 
conspiracy  and  swindle. 
Judgment  affirmed. 

Tebb7,  J.,  concurred. 

CaxDnoa's  Bill  to  Set  asidb  Fbauduuuvt  CoMVxrAiroi,  NaoBssrrr  of 
Judgment  and  Execution  returned  unsatisfied,  to  nudntaan:  See  dmuloek 
V.  Rauford,  40  Am.  Dec.  102;  MiUer  v.  Davidson^  44  Id.  715;  Meux  v.  An- 
thony,  62  Id.  274;  ChaiUanque  County  Bcuik  v.  White,  67  Id.  442,  and  notes 
tliereto.  The  principal  case  is  approved  on  this  point  in  Scales  ▼.  SeoUf  13 
CaL  78.  In  Ca$Ue  v.  Bader,  23  Id.  76,  79,  it  is  held,  citing  the  principal 
case,  that  where  a  creditor  files  a  bill  to  set  aside  a  judgment  against  his 
debtor,  on  the  ground  that  it  was  fraudulent,  and  to  have  the  property  ap- 
plied to  his  demand,  his  complaint  must  aver  that  he  has  acquired  a  lien  upon 
the  property,  or  has  recovered  a  judgment  upon  which  an  execution  has  l^en 
issued  and  returned  nuUa  bona.  It  is  cited,  alto,  as  to  the  right  of  an  attach* 
ing  creditor  to  maintain  a  bill  to  set  aside  apriorattachment  as  fraudulent,  in 
Speyer  v.  IhmeUy  21  Id.  287> 

The  paiNCiPAL  case  is  also  cited  to  the  point  that  the  return  of  an  execu- 
tion nulla  bona  is  not  the  only  mode  of  proving  the  insolvency  of  a  debtor, 
but  that  any  other  oompetent  proof  will  be  sufficient,  in  Walker  v.  Sedffwkkf 
$CaL408. 


BlOHABDS  V.  MoMlIiLAK. 

[6  Oaufobvia,  419.] 
JinmMBNT  BT  CoNEEsaioN  Failino  to  Set  out  All  Facts  Bbquxbbd  by 
the  statute  is  prima/aeie  fraudulent,  but  not  absolutely  void;  the  pre- 
sumption of  fraud  may  be  rebutted  by  proof  that  the  judgment  was  fair, 
and  for  a  bona  fide  debt. 

Appeal  by  the  plaintiff  from  a  judgment  dismissing  his  bill  to 
enjoin  proceedings  under  a  judgment  confessed  by  defendant 
Randall,  in  favor  of  defendant  McMillan.  The  plaintiff  was 
also  a  judgment  creditor  of  Bandall.  The  ground  upon  which 
the  judgment  by  confession  was  assailed  was  that  it  did  not  set 
out  the  facts  from  which  the  debt  arose,  as  required  by  statute, 
simply  stating  that  it  arose  upon  a  promissory  note  still  due  and 
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unpaid,  and  that  the  sum  oonfeeaed  was  justly  doe  and  owing. 
The  answer  alleged  fhat  the  judgment  was  for  a  bonaflde  debt, 
and  this  was  admitted  to  be  tnie  if  the  judgment  was  not  void 
on  its  face. 

John  Beyndda  and  8.  F.  Seynolda,  for  the  appellant. 

Williams,  Shqfter,  and  Park,  for  the  respondent. 

By  Court,  HKXDjmjHCLDT,  J.  The  complainant  contends  that 
the  defendant's  judgment  against  Bandall  is  Toid,  because  it 
was  a  judgment  by  confession,  and  the  statute  regulating  such 
confessions  of  judgment  was  not  strictly  pursued.  The  answer 
to  this  is,  that  conceding  the  irregularity  for  the  purpose  of  the 
argument,  yet  the  statute  affixes  no  such  consequence  to  it  as  to 
make  the  judgment  a  nullify.  The  intention  of  the  legislature 
was  to  prevent  fraudulent  confessions,  but  this  cannot  be  at- 
tained by  destroying  virtuous  judgments,  although  their  prelim- 
inary proceedings  may  be  affected  by  irregularity.  This  view  is 
not  at  all  destructive  of  the  wholesome  operation  of  the  statute, 
for  it  is  clear  to  our  minds  that  when  the  statute  is  not  strictly 
pursued  it  is  prima  facie  evidence  of  fraud,  and  this  because 
where  a  party  fails  to  make  all  the  disclosures  required  by  the 
act,  the  presumption  is  that  he  has  something  to  conceal.  But 
this  presumptive  evidence,  like  all  presumptions,  can  be  rebutted. 
It  merely  throws  upon  the  plaintiff  the  burden  of  proving  that 
his  judgment  was  fair,  and  not  fraudulent. 

In  this  case,  upon  the  proofs  and  stipulations,  there  is  no 
pretense  of  actual  fraud,  and  the  fairness  of  the  transaction  is 
specifically  conceded. 

Judgment  affirmed. 

Tbbbt,  J.,  concurred. 

Statdtb  Authobizino  Judomsnt  B7  CoimssioK,  Nboisbitt  of  SxBior 
CoMPLiANOB  WITH:  See  James  v.  Morey,  14  Am.  Deo.  475,  and  note  to 
Beaeh  v.  BoU^ord,  40  Id.  50.  The  principal  case  la  followed,  though  with 
relaotanoe,  on  the  point  that  a  judgment  by  oonfeesion  is  not  a  nullity, 
although  it  is  prima  facte  fraudulent,  where  the  faota  out  of  which  the 
indebtednees  arose  are  not  fully  set  out  in  the  statement,  in  Ccrdier  y.  Sehaee, 
12  Cal.  147;  S.  C,  18  Id.  580;  and  Poiuf  v.  Davenport,  44  Id.  487.  JnLeev. 
ligg,  37  Id.  336,  the  principal  case  is  cited  to  the  same  point,  and  it  is  held 
that  snch  a  judgment  is  impervioos  to  collateral  attack.  In  WUcoxon  v.  Btir- 
Urn,  27  Id.  235, 237,  the  case  is  cited  to  the  same  point,  but  it  is  held  that  the 
doctrine  has  no  application  where  the  statement  is  not  merely  defective,  but 
incorrectly  describes  the  debt,  and  that  judgment  confessed  upon  snch  a  state- 
ment is  void  as  against  creditors  of  the  judgment  debtor. 
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Whue  v.  Thb  lifABx  Ajsnx. 

[6  CUZJVOBXZA,  401) 

IfanimmAT*  SK4T«im  uon  n  Coitbti&ukd  Lxbuulllt  and  to  adraaee  Hm 
remedy,  where  the  meaning  ia  doubtfal. 

TowiHo  OF  Vmbel  is  "  Tbanspobtation  of  PBOPaBTr,**  within  the  mean- 
ing of  the  Oalifornia  etatate  giving  a  right  of  aotion  for  malperfonn- 
anoe  or  non-performanoe  of  oontraota  for  traneportation. 

OwvxB  OF  Insubbd  Vbsxl  Lost  bt  Nsguokiit  Towaob  n  Fitormt  Pasti 
TO  Bum  for  each  loea,  eepedally  where  the  inaaranoe  is  for  a  part  of  the 
valne  only,  and  a  reoovety  by  the  owner  will  bar  another  aotion  for  the 


OanDonoK  that  Plaihtiff  is  not  Bsai^  Pabtt  in  interest  will  not  -avafl 
where  a  reeoTSfy  in  the  aoticm  will  bar  another  aotion  for  the  same 


OWHBE  OF  TUO-BOAT  B  LlABLB  AS  OOMMOM  GaBBIXB,  It  SxBMS,  In  tho  tOW- 

age  of  Teseels.    Per  Heydenfeldt,  J. 
OwMBB  OF  Tuo-boat  IS  BouND  TO  BifPLOT  NsonsABT  Pbudbkcs,  8kili« 
Ain>  Adxquatb  MKAini  for  the  performance  of  the  contracts  of  towage 
which  he  nndertaket,  whether  he  is  a  common  carrier  or  not. 

OWKXB  OF  ViSSBL   LoST  BT   NBGUOKliT   TOWAGB,    BXIKO  AOBMT  OF  TUO- 

OWVBBS,  MAT  SuB.for  his  loss  notwithstanding  that  fact. 

Appeal  from  a  judgment  for  the  plaintiff  in  an  action,  under 
section  817  of  the  practice  act,  against  a  steam-tog  for  damages 
for  the  loss  of  the  plaintiff's  schooner  while  being  towed  by 
said  tug.  The  loss  occurred  through  the  breaking  of  a  hawser 
furnished  by  the  tug,  said  hawser  being  old  and  worn  and  having 
broken  twice  before,  which  was  well  known  to  the  officers  of  the 
tug.  It  appeared  that  the.  plaintiff  was  a  stockholder  and  officer 
of  the  tug  company,  and  there  was  evidence  tending  to  show 
that  he  was  familiar  with  the  affiedrs  of  the  company,  and  kne^ 
that  the  hawser  in  question  had  formerly  broken  while  towing 
out  a  vessel,  but  that  he  made  no  objection  to  having  his  vessel 
towed  out  therewith.  It  was  shown  that  the  captain  of  the  tug 
was  the  sole  judge  of  the  fitness  of  the  weather,  etc.,  for  towing, 
and  had  entire  control  of  the  vessel  under  tow.  The  plaintiff's 
vessel  was  insured  to  half  her  value,  and  the  amount  of  the 
policy  had  been  paid  to  the  pl|dntiff.  The  evidence  for  the 
plaintiff  tended  to  show  that  the  defendant  tug  was  employed 
in  towing  vessels  for  hire,  and  was  advertised  to  tow  all  vessels. 
The  defendant's  evidence  was  to  the  effect  that  the  tug  was  used 
by  her  owners  in  sending  their  lumber  to  market;  that  she  was 
not  advertised  to  tow  all  vessels,  and  sometimes  refused  to  tow; 
and  that  there  was  a  difference  in  price  when  she  towed  lumber 
of  other  jiersons  than  her  owners.  Verdict  for  the  plaintiff,  and 
judgment  thereon  after  a  motion  for  a  new  trial  had  been  over- 
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ruled.    The  points  xelied  on  for  a  lerersal  appear  from  the 
opinion. 

Wkitoomb,  Fringle,  and  FeUon^  for  the  appellani. 

8.  M.  Bowman,  for  the  respondent. 

By  Court,  Hetdenfeldt,  J.  1.  The  first  point  made  hj  the 
appellant  is  that  **  the  contract  is  not  for  the  transportation  of 
persons  or  proi)erty,"  etc. 

The  rule  of  law  in  the  construction  of  remedial  statutes  requires 
great  liberality,  and  whenever  the  meaning  is  doubtful,  it  must 
be  so  construed  as  to  extend  the  remedy.  The  objection  in  snob 
oases  goes  only  to  the  form  of  the  action,  and  does  not  affect  the 
merits  of  the  controversy;  it  therefore  does  not  commend  it- 
self so  as  to  demand'  a  rigid  interpretation.  We  think  that  the 
towing  of  a  vessel  out  to  sea  by  a  steamer  is  the  transportation 
of  property,  without  resorting  to  any  other  than  the  necessary 
construction  arising  from  the  generic  and  common  meaning 
assigned  to  the  word  **  transport." 

2.  The  objection  that  the  suit  was  not  brought  by  the  real  party 
in  interest  is  not  available.  The  insurance  company  may  have 
the  equitable  right  to  the  proceeds,  or  a  part  of  them;  but  the 
legal  right  to  bring  the  action  remains  with  the  plaintiff,  and  this 
constitutes  him,  in  the  view  of  the  law,  as  much  the  real  party 
in  interest  as  if  he  were  entitled  to  the  proceeds.  Besides,  as 
in  this  case,  where  insuraiice  is  effected  for  only  a  part  of  the 
value,  the  abandonment  cannot  transfer  the  interest  of  the 
assured  any  further  than  that  interest  is  covered  by  the  pol- 
icy: Amould  on  Ins.  1159;  Patapeco  Ins.  Co.  v.  SouOigaie, 
5  Pet.  623.  The  facts  of  this  case,  then,  establish  that  the 
abandonment  could  have  operated  but  a  partial  transfer,  and 
the  plaintiff  was  still  an  actual  party  in  interest.  It  is  also 
beyond  question  that  a  recoveiy  will  bar  another  action  for  the 
same  cause,  and  whenever  a  defendant  is  thus  protected,  he  has 
no  right  to  make  the  objection  which  is  here  set  up. 

This  question  was  well  considered  in  the  case  of  Propeller 
MonticeUo  v.  MoUieon,  17  How.,  and  the  reasoning  there  used  is 
to  my  mind  conclusive. 

8.  It  is  immaterial  to  consider  whether  the  defendant  was  or 
was  not  a  common  carrier,  although  I  think  she  was,  according 
to  the  most  striking  analogies.  It  is  sufficient,  however,  for  the 
consideration  of  this  point,  that  the  defendant  held  herself  out 
to  the  world  for  engagement  in  a  business  for  hire  which  re- 
quired prudence,  skill,  and  the  use  of  adequate  means,  to  per* 
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form  the  contraoto  which  she  should  undertake.  The  fiiot,  then, 
that  the  partictdar  employment  required  these  elements,  con- 
stitutes a  stipulation  of  their  existence,  which  by  clear  oonstmo- 
tion  enters  into  the  contract  and  forms  part  of  it. 

4.  In  the  fourth  point  made,  there  is  no  force  whateyer.  We 
have  been  referred  in  support  of  it  to  the  case  of  Murray  t.  South 
Carolina  B.  B.  Co.,  1  McMuU.  398  [86  Am.  Dec.  268],  decided 
by  the  South  Carolina. court  of  errors.  Upon  examining  that 
case,  we  find  that  the  doctrine  laid  down  by  the  court  cannot 
be  maintained  upon  principle,  reason,  or  authority.  Three  ol 
the  judges  of  that  court  dissented  from  the  opinion  of  the  major- 
ity, and  the  dissenting  opinions  are  beyond  doubt,  in  my  mind, 
the  law  of  the  case. 

Judgment  affirmed. 

Tebbt,  J.,  concurred.  

Rkbodial  Statctxs  shoitld  bb  Ltbkbally  Constbvxd:  Omdqfr.  7W- 
mofi,  21  Am.  Deo.  608;  OhaarUs»  ▼.  Ltmlbenon^  63  Id.  467.  To  the  mmim 
e£fect  18  Cormera/iB  y.  OendlOf  22  Oal.  125,  citing  the  principal  cue. 

Ownbbs  of  Tuo-boat,  Liabilttt  of,  for  Injuribs  in  Towing  Vbssbls.^- 
In  Leonard  v.  Hendriekion,  55  Am.  Dec  587,  it  is  held  that  the  owners  of 
steamboats  employed  in  towing  boats  and  rafts  are  not  common  carriers  of 
what  is  towed,  bnt  arc  responsible  only  for  ordinary  skill,  caro,  and  diligence. 
As  to  the  liability  of  snch  Tessela  for  collisions  while  engaged  in  towage,  tee 
the  note  to  Broadwell  ▼.  Sweigert,  45  Id.  56. 


Nightingale  v.  Soannell. 

[6  OAUTonaA,  006.1 
Rbcovbrt  bt  Partner  Suing  Alonb  for  Injurt  to  Partnbbship  Pbop- 

ERTY,  and  making  the  copartner  who  ref  ases  to  join  as  pUintiff  a  defend* 

ant,  mnst  be  entire  for  the  whole  injury. 
Joint  Causb  of  Action  cannot  bb  Divided  into  several  actions. 
Partner  is  not  Competent  Witness  for  Copartner  in  an  action  by  the 

latter  alone  for  an  injury  to  firm  property,  since  he  is  entitled  to  his 

share  of  the  recovery,  if  any,  though  he  re^lsed  to  join  as  plaintiff  and 

was  made  defendant. 

Appeal  from  a  judgment  for  the  plaintiff,  in  an  action  brought 
by  him  for  an  alleged  trespass  to  goods  of  a  firm  of  which  the 
plaintiff  was  a  member.  The  plaintiff's  partner  refused  to  join 
as  plaintiff,  and  was  made  defendant.  The  said  copartner  was 
made  a. witness  for  the  plaintiff,  against  the  objection  of  the  de- 
fendants. Verdict  and  judgment  for  the  plaintiff,  motion  for  a 
'  trial  overruled,  and  the  defendants  appealed. 
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WUUmM^  Slufier,  and  Park,  tot  the  appeDute. 
HaU  MoAOater,  for  the  xespondent. 

By  Court,  Hstdbhfbldt,  J.    Where  one  partnar  suae  for  an 
injmy  to  the  partnership  property,  and  malceB  his  oopartner  a 
d^endant  for  the  want  of  his  consent  to  join  as  plaintiff,  the  re 
coTeiy  must  be  entire  for  the  whole  injmy. 

The  law  will  not  tolerate  the  division  of  a  joint  ri^t  of  aotion 
into  several  actions;  the  whole  cause  of  aotion  mutt  be  deter* 
mined  in  one,  and  thns  avoid  a  moltiplioify  of  suits. 

In  such  case  the  partner  recovering  is  liable  to  aooonnt  to  his 
copartner  defendant,  and  the  latter  is  interested  immediately  in 
the  event  of  the  suit,  and  is  not  therefore  a  competent  witness 
for  the  plaintiff. 

Whether  such  a  non-joinder  of  the  plaintiffs  is  within  the 
spirit  and  meaning  of  the  statute,  so  as  to  be  permitted,  we  do 
not  mean  here  to  decide,  as  the  question  is  no^  raised. 

Judgment  reversed  and  cause  remanded. 

TxBST,  J.   concurred. 

NON-JOINDXB  OF   COPABTVia   IN  AOTZON  BT  PABTmOt  AOAIim   SHJUUFF 

FOB  SxBOBB  of  the  firm  goods,  under  an  execution  againet  the  partner  not 
Joined,  where  the  declaration  alleges  that  the  goods  were  the  plaintiff's,  oan- 
not  be  made  a  ground  of  objection  after  general  issue  pleaded:  Deal  y.  Bogmtf 
67  Am.  Dec  702;  see  also  ihe  note  to  that  case  as  to  non-joinder  of  partaefs 
Sbvebahox  of  Gauss  of  Action  so  as  to  Maiktaiv  Skpabatb  Sons:  See 
BemiemagU  y.  Codb,  32  Am.  Dee.  44Bt  Perry  v.  Harrmgttm^  S7  U.  96| 
attMrv.Hott,46Id.228;  i/o(^  y.  ifiw^,  60  Id.  268,  sad  i 


Jambs  t;.  San  Fbanoooo. 

(6  OAUfOBOA.  638.] 

Qat%  'Luaasn  to  Kbpaib  Stbxxt  is  Suspbndbd  wbilb  GftAUM  «r 
other  alterations  are  going  on,  rendering  sach  street  tempomOj  Impawif* 
ble. 

GlRT  18  NOT   LlABLB  TO    PXBSON    IbJUBXD   BT  FaLUVO  IHTO   BXQAVAZnm 

in  a  street  which  is  being  graded,  through  the  neglect  of  the  oontraote 
or  his  serrants  in  omitting  to  place  a  light  or  railing  there. 

PaBST    18   MOT   LiaBLB   FOB   AKOTHBB'ft  ACTB,  WBBBB  LaW  CoMPBUI   BH* 

FLOTMBNT  of  such  Other  in  a  particular  matter. 
CiTT  IB  NOT  LiABLB  FOB  Nbouobnob  OF  Stbbbt  GoNTBAcniB,  whers  the 
contract  was  let  to  the  lowest  bidder  as  required  by  Uw. 

AmAL  iram  a  judgment  against  the  defendant  and  appellani 
in  an  aotion  for  an  injmy  by  felUngf  at  night,  into  an  esoava^ 
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tion  in  a  rtreet  which  was  being  graded,  thxoiic^  the  oonicao- 
tor'snegleofe  to  place  a  light  or  Tailing  there.  Yerdiet  and  judg- 
ment for  the  plaintiff;  and  after  an  nnaaooeeafnl  motion  for  a 
new  trial*  this  appeal  was  taken. 

WOliam  Duer,  for  the  appellant. 

.    Hdfu^iesler  and  Hodges,  for  the  respondent. 

By  Gonrty  Tebbt,  J.  l^e  obligation  of  a  mnnidpal  coipora- 
tif  m  to  keep  the  streets  in  repair  is  necessarily  sospended  while 
they  are  actually  undergoing  sneh  alterations  as,  for  the  time, 
render  them  impassable  or  dangerous. 

At  the  time  of  the  injury  complained  of,  the  street  was  being 
graded  by  one  Babcock,  under  a  contract*  with  defendant, 
and  the  character  of  the  work  necessarily  rendered  said  street 
unfit  for  a  public  thoroughfare,  and  this  fact  was  a  matter  of 
general  notoriety. 

It  is  said  that  the  contract  of  Babcock  only  related  to  the 
carriage-way  of  the  street  extending  from  one  sidewalk  to  the 
other,  and  that  the  obligation  of  the  dtj  to  keep  the  sidewalk 
in  repair  was  not  suspended  because  repairs  or  alterations  were 
being  made  in  the  carriage-way. 

The  common  coimoil,  by  ordinance,  required  the  owners  of 
property  along  the  line  of  improvement  to  grade  the  sidewalks, 
and  the  alteration  of  the  whole  street  were  progressing  at  the 
same  time.  The  defendant  had  no  control  over  the  workmen 
employed,  and,  as  the  law  requires  all  such  contracts  to  be  given 
out  to  the  lowest  bidder,  could  not  even  select  the  contractor. 

It  is  a  well-settled  rule  that  "  whenever  a  person  is  absolutely 
compellable,  by  law,  to  employ  a  particular  individual  in  a  given 
matter,  the  law  which  compels  him  to  employ  that  individual 
takes  away  his  responsibility  arising  from  the  acts  of  that  indi- 
vidual:" Story  on  Agency,  sec.  466. 

For  any  injuries  arising  from  negligence  in  the  manner  of  con* 
ducting  Uie  work,  we  are  of  opinion  that  the  liability  rests  upon 
the  contractors,  and  not  upon  the  city:  Beedie  v.  London  eio. 
SaUway,  4  Ezch.  248. 

Judgment  reversed. 

MuBiuT,  0.  J.,  concurred.  

LiASoiTT  ov  Municipal  OoBPoa4Tioir  iob  Xxjuans  vo  BAnnroni 
WRiLs  SranT  Undsbooino  Bspaibs.— In  OU|f  qf  Bn^fbio  v.  JTbffowcqr,  67 
Am.  Deo.  660^  and  rtmMt  V.  0U^^.att(A,61Id.  248,  iti8held,ooiitrar7to 
Hm  dootriaa  of  the  prineipel  eeee,  thab  a  monloipel  oorporation  is  UaUe  io-a 
I  injured  1^  falling  into  an  ezoavatkm  in  the  afreet  which  is  n^i^igentlv 
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left  iingotfded  at  nigbt  while  the  street  ii  undergoing  repein,  or  while  m 
■ewer  ii  being  made  therein.  See  the  eases  ooUeoted  in  the  notes  to  those 
deoisions.  The  dootrine  of  the  principal  case  on  this  point  is  approved  and 
followed  in  O'Hcde  ▼.  Sacramento^  48  Cal.  214,  where  it  is  held  that  a  ooq« 
tractor  engaged  in  making  excavations  in  a  street  for  a  sewer,  nnder  a  oon* 
tract  with  the  city,  is  not  the  agent  or  servant  of  the  dty,  and  that  any  neg- 
ligence in  the  performavoe  of  the  work  is  his  negligence,  and  not  that  of  the 
city. 

Lluhutt  oy  Emplotba  iok  NaGUOBif<»  ow  Goktbaoxob,  OxirsBAii.T: 
See  the  note  to  SUme  v.  Cheshire  B.  B.  Co, ,  61  Am.  Deo.  200^  where  this  snb- 
ject  ii  disonssedat  length;  see  also  Blahey.  FarrU,  66  Jd.  dOii  HUUardr, 
JKcAoneMm,  68  Id.  743,  and  the  eases  cited  in  the  notes  theralow 


GONOBB  V.  WbAYEB. 

[8  GaKIFOBHXA,  6A8J 

Fusuifpnom  of  Facts  Which  could  not  bats  Bzuobd  an  often  faidnlged 

to  settle  dispntes  and  quiet  possession. 
JuDox  IS  Pbisumxd  to  Know  Histort  of  the  coontry  in  which  he  presides, 

and  the  leading  traits  entering  into  that  history. 
PosBBSiON  Qmm  Trrut  onlt  vr  Pbbsumption  of  a  grant  or  lieeose  from 

the  owner. 
Rights  ov  Occupants  ov  Public  Lands  ark  Foundid  on  PmsDMWioN  of 

a  license  from  the  government. 
Afpropriatob  AcQuntxs  Bioht  to  Divxbt  Watrr  of  streams  on  pnblio 

lands  by  ditches,  flnmes,  etc.,  for  mining  purposes,  in  Oslifomia,  where 

no  riparian  rights  have  intervened,  and  no  prior  rights  are  invaded. 
Right  oy  Atpropriatino  Watkr  on  Strbams  on  Public  Lands  is  Fran- 

cmsx,  like  that  of  digging  gold,  and  is  founded  on  a  ]^nesumption  of  a 

general  grant  from  the  sovereign  and  a  license  from  the  state. 

POSSBSSION  AND  ACTS  OY  OWNKRSHIP  AKB  EVIDBNGB  OF  RlQHT  of  property^ 

and  this  principle  applies  to  appropriators  of  wat<  .*  from  streams  on  the 
public  domain. 

SunncixNT  Possession  and  Acts  oy  Ownzrship  bt  Affbopriator  of 
Water  from  a  stream  on  public  land,  constructing  a  canal  therefor  nn- 
der  license  from  the  state,  are  shown  to  be  conclusive  evidence  of  his  right, 
where  he  proves  a  survey  of  the  ground,  planting  of  stskes  along  the  line, 
and  the  actual  commencement  and  diligent  prosecution  of  the  woiic. 

Incloburb  of  Ground  for  Canal  bt  Appropriator  of  Water  from  a 
stream  on  public  land  is  not  necessary  as  evidence  or  notice  of  his  right. 

SUOHT  DrVEBOENCE,  IN  CONSTRUCTINO  CaNAL  BT  ApPBOPRIATOR  OF  WaTER 

in  a  stream  on  public^land,  from  the  surveyed  line  where  it  passes  through 
the  premises  of  a  settler,  where  both  lines  pass  through  his  land,  is  no 
treepaee,  and  gives  no  right  of  action  unless  actual  damage  is  shown. 

Appsal  from  a  judgment  for  the  defendants  in  an  action  of 
treepasB  ficore  cIau8U9n/r^  for  certain  injuries  to  the  plaintiiEi' 
mill-yard.   The  loou8  in  quo,  it  seems,  was  on  the  piiUio  domaia 
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The  trespass  oomplamed  of  was  the  constraotion  of  a  flume 
across  the  plaintiffs*  xnill-yard  to  divert  water  from  a  certain 
stream  for  mining  purposes.  The  defendants  snrreyed  the  line 
for  their  ditch  and  flume  across  the  land  in  question  long  before 
the  defendants'  location  and  suryey,  planted  stakes  along  the 
line,  and  commenced  work,  which  they  had  continued  to  prose- 
cute with  diligence.  It  seems  that  the  flume,  as  constructed, 
diverged  a  few  feet  on  the  plaintiffs'  premises  from  the  surveyed 
line.  Yerdiot  for  the  defendants,  under  the  instmotions  of  the 
court,  judgment  thereon,  and  appeal  therefrom. 

MoConnell,  for  the  api>ellants. 

Dunn  and  Merediih,  for  the  respondents. 

By  Court,  HEZDEHFELnr,  J.  It  is  admitted  in  the  argument^ 
on  both  sides,  that  the  rights  claimed  by  both  parties  are  in 
and  to  the  public  lands,  neither  of  them  having  titie,  except 
what  arises  from  possession,  or  the  claim  of  it. 

In  the  decisions  we  have  heretofore  made  upon  the  subject  of 
private  rights  to  the  x)ublic  domain  we  have  applied  simply  the 
rules  of  the  common  law.  We  have  found  that  its  principles 
have  abundantiy  sufficed  for  the  determination  of  all  disputes 
which  have  come  before  us;  and  we  claim  that  we  hav»  neither 
modified  its  rules  nor  have  we  attempted  to  legislate  upon  any 
pretended  ground  of  their  insufficiency.  That  new  conditions 
and  new  facts  may  produce  the  novel  application  of  a  rule  which 
has  not  been  before  applied  in  like  manner  does  not  make  it 
any  less  the  common  law;  for  the  latter  is  a  system  of  grand 
principles,  foimded  upon  the  mature  and  perfected  reason  of 
centuries.  It  would  have  but  littie  claim  to  the  admiration  to 
which  it  is  entitied  if  it  failed  to  adapt  itself  to  any  condition, 
however  new,  which  may  arise;  and  it  would  be  singularly  lame 
if  it  is  impotent  to  determine  the  right  of  any  dispute  whatso- 
ever. Having,  as  far  as  we  have  gone,  met  all  difficulties  by 
adhering  to  its  doctriiies,  we  have  no  ground  to  presume  that 
we  will  have  to  go  beyond  its  precincts  for  a  solution  of  any 
which  may  arise. 

One  of  the  favorite  and  much  indulged  doctrines  of  the  com- 
mon law  is  the  doctrine  of  presumption.  Thus,  for  the  purpose 
of  settling  men's  differences,  a  presumption  is  often  indulged, 
where  the  fact  presumed  cannot  have  existed.  In  support  of 
this  position,  I  will  refer  to  a  few  eminent  authorities. 

In  Eldfidge  v.  KnoU,  Cowp.  215,  Lord  Mansfield  says: ''  Lord 
Coke  says,  somewhere,  that  an  act  of  parliament  may  be  presumed. 

Ail  Dao.  Vol.  LXV— M 
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and  of  late  it  has  been  held  that  even  in  the  oaae  of  the  crown, 
which  is  not  bound  by  the  statutes,  a  grant  may  be  presumed 
from  great  length  of  possession.  It  was  so  done  in  the  case  of 
the  corporation  of  Hull  t.  Bbmer,  Oowp.  102;  not  that,  in  such 
cases,  the  court  really  thinks  such  a  grant  has  been  made, 
because  it  is  not  probable  a  grant  should  have  existed  without 
its  being  on  record,  but  they  presume  the  fact  for  the  purpose 
and  from  a  principle  of  quieting  the  possession/'  See  also 
OoodtUle  T.  Baldwin,  11  East,  488;  and  Granger  t.  8cM,  6  Man. 
[miscited]. 

In  these  cases  presumptions  were  indulged  against  the 
truth — ^presumptions  of  acts  of  parliament  and  grants  from  the 
crown.  It  is  true,  the  basis  of  the  presumption  was  length  of 
time,  but  the  reason  of  it  was  to  settle  the  dispute  and  to  quiet 
the  possession.  If,  then,  lapse  of  time  requires  a  court  to  raise 
presumptions,  other  circumstances,  which  are  equally  potent 
and  persuasive,  must  have  the  like  effect  for  the  purpose  of  the 
desired  end;  for  lapse  of  time  is  but  a  circumstance,  or  fact, 
which  calls  out  the  principle,  and  is  not  the  principle  in  itself. 
Every  judge  is  bound  to  know  the  history,  and  the  leading 
traits  which  enter  into  the  history,  of  the  country  where  he  pre- 
sides. This  we  have  held  before,  and  it  also  is  an  admitted  doc- 
trine of  the  conmion  law.  We  must,  therefore,  know  that  this 
state  has  a  large  territoiy ;  that  upon  its  acquisition  by  the  United 
States,  from  the  sparseness  of  its  population,  but  a  small  compar- 
ative proportion  of  its  land  had  been  granted  to  private  individ- 
uals; that  the  great  bulk  of  it  was  land  of  the  government;  that 
but  little,  as  yet,  has  been  acquired  by  individuals  by  purchase; 
that  our  citizens  have  gone  upon  the  public  lands  continuously, 
from  a  x>eriod  anterior  to  the  organization  of  the  state  govern- 
ment to  the  present  time;  upon  these  lands  they  have  dug  for 
gold,  excavated  mineral  rock,  constructed  ditches,  flumes,  and 
canals  for  conducting  water,  built  mills  for  sawing  lumber  and 
grinding  com,  established  farms  for  cultivating  the  earth,  made 
settlements  for  the  grazing  of  cattle,  laid  off  towns  and  villages, 
felled  trees,  diverted  watercourses,  and,  indeed,  have  done,  in 
the  various  enterprises  of  life,  all  that  is  usual  and  necessary  in 
a  high  condition  of  civilized  development.  All  of  these  ate 
open  and  notorious  facts,  charging  with  notice  of  them  not 
only  the  courts  who  have  to  apply  the  law  in  reference  to  them, 
but  also  the  government  of  the  United  States,  which  claims  to 
be  the  proprietor  of  these  lands,  and  the  government  of  the 
state  within  whose  sovereign  jurisdiction  they  exist 
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In  the  face  of  these  notorious  foots,  the  government  of  the 
United  States  has  not  attempted  to  assert  any  right  of  otmership 
to  any  of  the  large  body  of  lands  within  the  mineral  region  of 
the  state. 

The  state  government  has  not  only  looked  on  quiescently 
npon  this  universal  appro|Hnation  of  the  public  domain  for  all 
of  these  purposes,  but  has  studiously  encouraged  them  in  some 
instances,  and  recognized  them  in  all. 

Now,  can  it  be  said,  with  any  propriety  of  reason  or  common 
sense,  that  the  parties  to  these  acts  have  acquired  no  rights?  If 
they  have  acquired  rights,  these  rights  rest  upon  the  doctrine 
of  presumption  of  a  grant  of  right,  arising  either  from  the  tacit 
assent  of  the  sovereign,  or  from  expressions  of  her  will  in  the 
course  of  her  general  legislation,  and,  indeed,  from  both. 

Possession  gives  title  only  by  presumption;  then,  when  the 
possession  is  shown  to  be  of  public  land,  why  may  not  any  one 
oust  the  possessor?  Why  can  the  latter  protect  his  possession  ? 
Only  upon  the  doctrine  of  presumption,  for  a  license  to  occupy 
from  the  owner  will  be  presumed. 

In  the  case  of  HicksT.  Bell,  8  Cal.  219,  speaking  of  this  state's 
ownership  of  her  gold  mines,  this  court  said:  ''  In  her  legislation 
•  upon  this  subject,  she  has  established  the  policy  of  permitting 
all  who  desire  it  to  work  her  mines  of  gold  and  silver  with  or 
without  conditions.''  Yet  there  was  not  at  that  time,  nor  has 
there  been  since,  any  act  of  the  legislature  directly  conferring 
the  privilege  of  working  the  mines,  except  in  cases  of  foreigners, 
who  were  required  to  obtain  and  pay  for  a  license  to  do  so. 

HoWy  then,  was  the  permission  derived  ?  The  answer  is  evi- 
dent. Her  general  legislation,  looking  at  the  existence  of  this 
state  of  things,  and  referring  to  it,  necessarily  presumed  a  license 
— a  license  to  every  one  who  chose  to  possess  himself  of  the 
franchise. 

Now,  also,  ever  since  the  organization  of  the  state,  among  the 
other  various  enterprises  which  have  been  undertaken  upon  the 
public  lands,  is  that  which  is  brought  in  question  in  Uie  case 
before  us — ^the  construction  of  ditches,  flumes,  and  canals,  for 
the  purpose  of  conducting  waters  from  their  natural  channels  to 
supply  the  wants  of  gold-miners.  In  like  manner  as  in  other 
pursuits,  the  state  government  has  looked  on  the  progress  of  these 
works  for  the  past  seven  years,  until  their  extent  has  reached  hun- 
dreds of  miles,  and  every  important  stream  in  the  state  has  been 
tapped  by  them;  has  referred  to  them  in  various  legislative  acts, 
and  has  annually  made  them  the  subject  of  revenue  to  the  state. 
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In  JhMti  Y.  PhiOipB,  6  Gal.  140  [68  Am.  Beo.  118],  we  oftuvaBsed 
the  action  and  non-action  of  the  state  upon  this  subject,  and 
derived  from  her  course  by  the  role  of  presumption  a  positiTe 
right  in  the  constructors  and  owners  of  ttiese  works  to  hold  and 
enjoy  them  as  property — a  Tested  right  which  cannot  be  taken 
away. 

In  that  and  several  subsequent  cases  we  have  recognised  their 
right  to  appropriate  the  water,  to  divert  it  from  its  natural 
channel,  where  no  riparian  rights  intervened,  and  to  be  protected 
in  its  use,  in  its  pure  and  natural  condition,  against  all  subse- 
quent efforts  to  divert  or  injure  it. 

This  right,  then,  like  that  of  digging  gold,  is  a  franchise;  the 
attending  circumstances  raise  the  presumption  of  a  general  grant 
from  the  sovereign  of  this  privilege^  and  every  one  who  wishes 
to  attain  it  has  license  from  the  state  to  do  so,  provided  the  prior 
rights  of  others  are  not  interrupted. 

But  from  the  nature  of  these  works  it  is  evident  that  it  requires 
time  to  complete  them,  and  from  their  extent  in  some  instances 
it  would  require  much  time;  and  the  question  now  arises.  At  what 
point  of  time  does  the  right  commence,  so  as  to  protect  the 
undertaker  from  the  subsequent  settlements  or  enterprises  of 
other  persons  ?  If  it  does  not  commence  until  the  canal  is  com- 
pleted, then  the  license  is  valueless,  for  after  nearly  the  whole 
work  has  been  done,  any  one,  actuated  by  malice  or  self-interest, 
may  prevent  its  accomplishment;  any  small  squatter  settlement 
might  effectually  destroy  it. 

But  I  apprehend  that  in  granting  the  license  which  we  have 
presumed  for  the  purpose  before  us  the  state  did  not  intend  that 
it  should  be  turned  into  so  vain  a  thing,  but  designed  that  it 
should  be  effectual  for  the  object  in  view;  and  it  consequently 
follows  that  the  same  rule  must  be  applied  here  to  protect  this 
right  as  in  any  other. 

Possession  and  acts  of  ownership  are  the  usual  indications 
of  a  right  of  property,  and  these  must  be  judged  according  to 
the  nature  of  the  subject-matter. 

One  is  in  possession  of  any  empty  house  who  has  the  key 
of  its  door  in  his  pocket;  of  a  horse  when  he  is  riding  it;  of  cat- 
tle pasturing  upon  his  ground;  so  a  miner  who  has  a  few  square 
feet  for  his  mining  clidm  which  he  cannot  directly  occupy  has 
possession,  because  he  works  it,  or  because  he  has  staked  it  ofl 
to  work  it,  if  his  acts  show  no  intention  to  abandon;  building  a 
dam  is  taking  possession  of  water  as  a  usufruct. 

So  in  the  case  of  constructing  canals,  under  the  license  from 
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the  state,  the  surrey  of  the  ground,  planting  stakes  along  the 
line,  and  actually  commencing  and  diligently  pnrsoing  the  work, 
is  as  much  possession  as  the  nature  of  the  sabject  will  admit, 
and  forms  a  series  of  acts  of  ownership  which  mnst  be  concln* 
siTe  of  the  right. 

It  is  trae,  as  is  contended  by  the  appellants,  the  defendants 
might  have  inclosed  grounds  which  they  needed  for  the  digging 
of  their  canals;  bat  indosnre  was  not  necessary  for  the  work, 
it  would  giye  them  no  higher  rights,  and  it  would  haye  been  no 
more  notice  than'  the  plaintiflfs  already  had  receiTcd.  Lex  non 
cogii  ad  vana^  is  another  maxim  of  the  common  law. 

But  it  is  urged  that  in  completing  the  canal  or  flume  in  ques- 
tion the  defendants  diverged  a  little  from  their  original  sur- 
yeyed  line,  at  the  point  where  it  passed  through  the  lot  claimed 
by  the  plaintifb,  and  that  therefore  this  was  an  injury  for 
which  they  were  at  least  entitled  to  nominal  damages.  This 
position  is  not  correct.  Either  line  passed  through  the  same 
lot.  The  defendants  had  the  right  to  go  upon  the  lot  and  erect 
their  flume  through  it;  there  was  therefore  no  trespass,  and  if 
the  divergence  was  no  actual  injury  to  the  plaintiffs,  it  was 
damnum  absque  irguria,  and  the  court  below  prox>erly  instructed 
the  jury  on  that  point. 

There  are  other  assignments  of  error,  but  these  we  have  already 
considered  are  condusiTe  of  the  merits  of  the  case;  and  the 
others,  even  if  well  assigned,  can  have  no  effect  in  changing  the 
result. 

Judgment  affirmed. 

MxjBBAT,  G.  J.,  dissented. 
Tbbbt,  J.,  concurred. 

MiNiNO  AND  Water  Bxobts  of  Sbttlibs  ok  Pubuo  LARni:  Sea  MeClkUoek 
y.  BrydeUt  63  Am.  Bee.  87,  and  note  thereto  diaetiaimgthii  sabjeot  at  lengtht 
■eealaOiSftaea  y.  LaWd,  Id.  110;  Irwm  ▼.  PhiUipe,  Id.  113;  HiUv.  Newman^  Id. 
140,  and  the  notes  thereto.  To  the  point  that  miners  on  the  public  lands  ol 
California  have  entered  thereon  under  a  general  license  from  the  state  and  the 
general  government  to  mine  for  the  precious  metals,  and  to  appropriate  water  in 
the  streams  thereon  and  divert  it  from  its  natural  channels  for  mining  purposes, 
and  that  under  this  license  they  have  acquired  vested  rights  in  the  nature  of 
a  franchise,  the  principal  case  is  cited  and  approved  in  Merced  Mining  Co.  v. 
Fiwumi^  7  ObL  327;  and  in  Hill  v.  King,  8  Id.  338.  So  in  Chid  HUl  etc.  Co. 
V.  M,  5  Or.  108,  it  is  held,  citing  Conger  v.  Weaver,  that  the  right  of  mining  for 
the  precious  metals  on  the  public  lands  is  a  franchise.  In  Th/ompwn  v.  i>e, 
8  CSsL  280,  the  case  is  cited  to  the  point  that  notice  of  an  intent  to  appropriate 
the  water  of  a  stream  is  evidence  of  possession,  though  not  per  se  sufficient, 
but  that  it  forms  one  of  a  series  of  acts  which,  taken  together,  furnish  ample 
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fvoof  of  owiiMihlp.    Tbe  prinoipal  omo  oama  before  the  oonrt  *  i 

in  Weaver  ▼.  Conger,  10  Id.  234,  238,  and  the  foregoing  deoigioo  wm  tefened 

to  as  haWng  aettled  the  rights  of  the  parties  by  priority  of  appropriation. 

^BiOR  Appropriation  or  Water  of  Stream,  Rights  Aoquibbd  bt,  or 
Qbkbral:  See  the  note  to  Heath  ▼.  WiOianu,  43  Am.  Deo.  206,  where  this 
snbjeot  is  elaborately  discossed.  See  also  Thurber  v.  Matrtin,  61  Id.  468,  and 
the  oases  dted  in  the  preoeding  paragraph  of  this  note. 

Po88E88ioir  AS  BviDBVOS  OP  TiTLE,  Geneballt:  See  Phme  v.  Seward^ 
60  Am.  Dec  699,  and  the  note  thereto  discussing  this  snbjeot. 


FiBHEB  V.  Dennis. 

|6  OlALiyoBirZA,  877.] 
FiLLIKO  BlAITK    POB    RaTB  of  DrTKREST  BT  PaTEB  IS  NOT  ALTBBATIOir  of 

note  so  as  to  vitiate  it,  bnt  he  can  recover  only  legal  interest  unless  he 
proves  an  agreement  or  consent  by  the  maker  to  the  rate  inserted;  bat 
an  innooent  holder  oonld  recover  the  rate  specified. 

Apfbal  from  a  judgment  for  the  plaintifffl  on  a  certain  note 
made  to  them  by  the  defendant.  The  note,  as  drawn »  had  a 
blank  for  the  monthly  rate  of  intereet,  and  the  plaintifls  filled 
the  blank  with  the  word  **  five."  The  conrt,  on  request  of  the 
plaintiflfs,  instruoted  the  jury,  in  substance,  that  leaving  the 
blank  made  the  note  an  unlimited  letter  of  credit,  and  they  could' 
fill  it  with  any  rate  they  chose,  unless  the  authority  was  in  &ot 
limited,  in  which  case  the  note  was  invalid  only  as  to  the  excess. 
An  instruction  asked  by  the  defendant,  to  the  effect  that  if  the 
blank  was  filled  as  stated  without  the  defendant's  knowledge  and 
consent  it  was  an  alteration  which  vitiated  the  note,  was  refused* 
Verdict  and  judgment  for  the  plaintiffs  for  the  principal  and 
interest  specified,  and  the  defendant  appealed. 

D.  W.  Perley,  for  the  api>ellant. 

Bavne  and  Bouldin^  for  the  respondents. 

By  Court,  Hstdenfeldt,  J.  The  form  in  which  the  note  is 
written  manifests  an  agreement  between  the  parties  that  it 
should  run  at  some  monthly  rate  of  interest.  If  the  note  had 
passed  into  the  hands  of  an  innocent  holder,  there  would  be  no 
doubt  that  he  could  recover  the  principal  and  interest  as  the 
note  stands,  because  the  makers,  by  leaving  the  rate  of  interest 
blank,  placed  it  in  the  power  of  the  payees  to  practice  a  decep* 
tion,  for  which,  as  against  third  parties,  the  makers  would  have 
to  suffer.  But  as  the  note  remains  in  the  hands  of  the  payees, 
it  will  not  do,  without  any  evidence  as  to  the  agreement  to  paj 
interest,  to  allow  them  to  fix  the  rate. 
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The  filling  tip  of  the  blank,  howeYer,  is  not  an  alteration  of  the 
note  in  a  legal  sense  so  as  to  vitiate  it  and  prevent  any  recovery. 
St^oh  an  alteration  refers  to  a  change  of  something  expressed, 
BO  as  to  defeat  the  intention  of  one  of  the  contracting  parties. 
Here  there  was  no  such  thing,  because,  as  I  have  said,  the  in- 
tention was  manifest  to  pay  some  interest.  The  failure  to  ex- 
press it  by  the  makers  was  evidently  an  omission,  and  the  supply 
of  it  by  Uie  holders  at  a  rate  optional  with  them  was  no  altera- 
tion, although  it  cannot  be  allowed  to  stand  vrithout  proof  of 
the  consent  of  the  makers.  The  plaintiffs  must  be  allowed  to 
recover  their  principal,  with  l^gal  interest.    ^ 

Judgment  reversed  and  cause  remanded. 

MUBBA.T,  0.  J.,  concurred. 


FiLUKO  Blavk  nr  Non  bt  Holdbb,  wjutuxb  Oombtitutm  Aubba- 
TioH  AvoiDuro  NoTB:  See  Inf^iah  ▼.  Breneman^  41  Am.  Deo.  96;  WUs<m  ▼. 
Penderwn,  48  Id.  718,  and  notes.  In  Viiher  y.  Webiter,  8  Cal.  112,  a  ease 
relating  to  a  note  between  tlie  aame  {Mtftiee  ak  the  principal  caie,  it  waa  held, 
following  the  principal  oaae,  that  the  filling  of  a  blank  in  tnch  note,  for  the 
rate  of  intereat  by  tiie  holder,  withont  the  oonoarrenoe  of  the  maker,  did  not 
Titiate  it.  In  Holme$  v.  Trumpery  22  Mich.  430,  it  was  held,  however,  that 
the  addition  of  the  words  ''ten  per  oent"  at  the  end  of  a  note,  after  the 
words  "interest  at,"  was  a  material  and  fatal  alteration,  and  the  case  was 
distinguished  from  the  principal  case  on  the  gronnd  that  snch  addition  was 
not  the  filling  of  a  blank,  and  that  the  same  mle  could  not  be  applied. 

AutKRATiov  OF  IH8TBU1ISHT8,  OxHSRALLTs  See  the  notc  to  Woodwoflh  T. 
Bank  qf  North  America,  10  Am.  Deo.  287;  see  also  Ctari  y.  Bckdein,  92  Id. 
807;  /Viali^T.  ififcAeO,  68  Id.  258,  and  cases  dted  in  the  notes  there^ 


NoBBiB  V.  Fabmbbs'  AixD  Tbahbtebs'  Gompant. 

[6  Caldobsu,  000.] 
BBnwB  oa  Ferbt  cannot  be  Ebbotbi^  so  Nxak  Anothib,  bound  "by  law 

to  be  provided  with  attendance,  boats,  etc,  as  to  draw  away  custom, 

under  the  common  law. 
Bbidob  oa  Fbbbt  cannot  bb  Establishxo  wirHOUT  Liobnsb  from  the 

supervisors,  so  as  to  receive  compensation  for  serving  the  public,  in  Cali- 
fornia. 
Bbidob  oa  Fbbbt  cannot  bb  Ebtabubhbd  wiTHOf  Mils  of  Licxnsbd 

Bbidob  or  Fbrrt,  in  California,  nnless  the  board  of  supervisors  deem 

it  neceaoaiy  for  public  convenience. 
BBmex  oa  Fbsbt  Bstabluhbd  nr  YiomiTr  of  Ligbhsbd  Bbidob  is  within 

the  prohibition  of  the  statute  against  erecting  a  new  bridge  or  ferry 

within  a  mile  of  one  already  lioensed. 
ITiBaT  CoMPANT  lasuiNQ  TiGKBTs  Entituno  Passbnokbs  to  Mbmbbbship 

in  the  company,  and  free  ferriage  for  one  month  on  their  purchasing  such 
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tic]Mt%  do  not  ooottitata  their  ferry  a  priyate,  Imt  a  patiUe«  one,  and 
within  the  statatory  prohibition  against  estaUiihing  a  ferry  within  a 
mile  of  one  already  lioeneed  and  operating. 
Wmbxt  Liobnsb  oaknot  bb  Impsachid  Cqllateeallt  by  showing  it  in- 
valid. 

Appeal  from  a  judgment  swarding  an  injonotion  against  oper- 
ating the  defendants'  and  appellants'  ferry,  erected  within  one 
mile  of  the  plaintiffs'  bridge.  The  &ots  appear  from  the  opin- 
ion. 

J.  J7.  McKune,  for  the  appellants. 

Clark  and  Oom^  for  the  respondents. 

By  Court,  Hbtdsnusldt,  J.  The  judgment  is  affirmed  upon 
the  reasons  given  in  the  opinion  of  Uie  judge  of  the  sixth  judi- 
cial district,  which  is  adopted  as  the  opinion  of  this  court,  and 
ordered  to  be  reported  accordingly.  [Hie  following  is  the  opin- 
ion referred  to.] 

MoKSON,  J.  It  appears  that  plaintifls  are  owners  of  the  bridge 
crossing  the  American  riyer,  in  this  couniy,  known  as  Lisle's 
bridge;  that  the  same  has  been  kept  as  a  toll-bridge  since  1850; 
that  some  thirty  thousand  dollars  were  expended  in  its  erection, 
and  about  ten  thousand  dollars  since  in  repairs.  On  the  fourth 
of  April  instant,  under  and  by  virtue  of  an  order  made  by  the 
board  of  supervisors  of  this  county,  a  new  license  issued  to 
plaintiffs;  defendants,  without  authority,  have  established  a 
ferry  contiguous  to  plaintiffs'  bridge,  whereby  the  greater  por- 
tion— about  three  fourths  of  those  who,  as  plaintiffs  allege, 
have  been  in  ths  habit  of  crossing  over  plaintiffs'  bridge — ^now 
cross  over  defendants'  ferry.  Plaintiffs  ask  that  defendants 
may  be  enjoined  from  using  their  said  ferry  to  the  injury  of  said 
plaintiffs. 

At  common  law,  no  bridge  or  ferry  could  be  erected  so  near 
another,,  bound  by  law  to  be  provided  with  attendance,  crafts, 
etc.,  so  to  draw  away  its  profits:  3  Bla.  Com.  219. 

Upon  the  principle  that  such  prohibition  was  for  the  public 
good,  it  was  deemed  unreasonable  to  suffer  another  to  interfere 
with  the  profits  of  a  bridge  or  ferry,  already  established  at  a  con- 
siderable expense,  perhaps,  to  the  owner,  as  such  interference 
was  discouraging  to  undertakings  of  the  sort,  and  consequently 
disadvantageous  to  the  public:  AnonymatLs^  1  Hayw.  L.  &  Eq. 
457. 

''If  government,"  says  Judge  Stoiy,  "means  to  invite  citi- 
■ens  ta  enlarge  the  public  comforts  and  conveniences,  to  estab- 
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liah  bridges,  eto*,  {here  miist  be  some  pledge  that  the  property 
will  be  aafe»  that  the  enjqyment  will  be  oo-eztensiTe  with  the 
gxanty  and  that  socoess  will  not  be  the  signal  of  general  com- 
bination to  overthrow  its  tights  and  take  away  the  profits/' 

In  the  case  of  Smith  y.  Earbina,  8  Ired.  Eq.  618  [4A  Am.  Dec 
83],  Chief  Justice  Boffin,  in  deliTering  the  decision  of  the  court, 
remarks: ''  It  is  a  doctrine  of  the  common  law,  that  if  a  ferry  be 
erected  so  near  an  ancient  ferry  on  the  same  stream  as  to  draw 
away  its  custom,  it  is  a  nuisance  to  the  owner  of  the  old  one; 
and  it  was  held  by  this  court  in  the  case  of  Long  t.  Beard,  8 
Murph.  57,  that  in  such  a  case  an  action  lies  by  the  owner  of 
the  first  ferry  against  the  owner  of  the  new  one,  although  the 
latter  be  a  free  ferry;  for  the  injury  to  the  plaintiff  was  not  in 
the  gains  of  the  defendant,  but  in  drawing  away  the  travel,  and 
thereby  diminJBhing  his  toUs  and  the  value  of  his  franchise. 
The  reason  for  this,  as  given  by  Mr.  Blaokstone,  is  that  the  owner 
of  a  ferry  is  bound  by  the  public  to  keep  it  in  repair  and  readiness 
for  the  use  of  the  citizens,  and  that  he  cannot  do  if  his  franchise 
may  be  invaded,  or  if  the  income  of  the  bridge  or  ferry  may  be 
curtailed  by  diverting  passengers  by  means  of  a  rival  unau- 
thorized establishment  of  a  like  kind.  Therefore,  although  the 
public  convenience  is  the  occasion  of  granting  franchises  of  this 
nature,  and,  for  example,  the  ferry  established  on  the  road 
chartered  is  puUici  juris,  yet  the  properly  is  private,  and  conse- 
quently an  injury  to  it  may  the  subject  of  an  action,  for  no  per- 
son could  be  expected  to  serve  the  public  by  bestowing  his  time, 
labor,  and  money  in  establishing  a  ferry  or  erecting  a  bridge  if 
its  value  could  be  immediately  destroyed  by  the  caprice  or  malice 
of  private  persons,  in  adopting  means  of  drawing  away  the  cus- 
tom to  some  establishment  of  their  own.  It  is,  then,  truly  the 
interest  of  the  public,  as  well  as  an  instance  of  the  private  justice 
due  to  an  individual,  that  the  public  grant  of  franchises  of  this 
kind  should  be  protected  by  being  held  to  be  exclusive  in  the 
grantee,  unless  legally  and  duly  ordered  otherwise  by  the  public 
authorities. 

"  Hence,  not  only  did  the  common  law  give  redress  for  the 
invasion  of  the  franchise  of  a  ferry  by  an  action,  but  upon  its 
being  found  that  such  redress  was  not  adequate,  equity  inter- 
posed the  more  effectual  remedy  and  restraint  of  injunction. 
It  is  obvious  that  from  the  difficulty  of  proving  the  extent  of 
the  injury  from  time  to  time,  and  from  the  constant  litigation 
arising  out  of  the  repeated  invasions  of  ihe  right  that  must 
naturally  be  expected  from  a  rival  erection,  the  relief  in  equity 
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is  highly  Balutaiy,  and,  indeed,  is  the  only  remedy  that  has  any 
pretensions  to  be  deemed  adequate.  The  cases  are  ntunerons 
of  redress  in  that  method.  In  a  case  in  the  exchequer — ^Lord 
Hale  presiding — the  owner  of  lands  on  both  sides  of  the  Thames 
set  up  a  ferry  three  quarters  of  a  mile  from  an  ancient  ferry, 
and  there  was  a  decree  to  suppress  it  on  the  bill  of  the  owner  of 
the  old  ferry:  Attorney  General  v.  BicJiards,  2  Anst.  608.  *  *  * 
The  same  principle  was  acted  on  in  this  state,  in  the  case  of  Beard 
T.  Long,  2  Car.  L.  Bep.  69.  It  is  true  that  then  the  defend- 
ant received  pay,  and  therein  expressly  violated  the  statute,  but 
the  relief  would  have  been  granted  without  that  circumstance, 
upon  the  general  principles  stated  in  the  latter  part  of  the  opimon. 
♦    *    *    We  consider  there  the  law  of  the  case  well  settled." 

The  same  doctrine  is  laid  down  by  Chancellor  Kent  in  the 
case  of  the  Croton  Ihimpike  Boad  y.  Byder,  1  Johns.  Ch.  611. 
Where  a  turnpike  company,  incorporated  with  privileges  of 
erecting  toll-gates  and  receiving  toll,  had  duly  opened  and 
established  the  road  with  gates,  etc.,  and  certain  persons,  with 
a  view  to  avoid  the  payment  of  toll,  opened  a  by-road  near  the 
turnpike,  and  kept  it  open  at  their  own  expense  for  the  use  of 
the  public,  by  which  travelers  were  enabled  to  avoid  passing 
through  the  gate  and  paying  toll  to  the  plaintifiis,  the  court 
granted  a  perpetual  injunction  to  prevent  the  defendants  from 
using  or  allowing  others  to  use  such  road,  and  ordered  the  same 
to  be  shut  up. 

The  chancellor,  in  his  decision,  says:  <*  It  is,  then,  a  plain  case 
of  a  material  and  mischievous  disturbance  of  the  plaintiffs  in  the 
enjoyment  of  the  statute  privilege,  which  was  granted  to  them 
for  public  purposes,  and  founded  on  a  valuable  consideration. 
The  only  question  is  as  to  the  remedy,  and  this  appears  to  me 
to  be  equally  certain.  It  is  settled  that  an  injunction  is  the 
proper  remedy  to  secure  to  a  pariy  the  enjoyment  of  a  statute 
privilege  of  which  he  is  in  the  actual  possession,  and  when  his 
legal  title  is  not  put  in  doubt.  The  English  books  are  full  of 
cases  arising  under  this  head  of  equity  jurisdiction.  The  equity 
jurisdiction  in  such  a  case  is  extremely  benign  and  salutary; 
without  it  the  party  would  be  exposed  to  constant  and  ruinous 
litigation,  as  well  as  to  have  his  right  excessively  impaired  by 
frauds  and  evasion." 

Again,  the  same  learned  judge,  in  the  case  of  the  Nevoburgh 
Turnpike  Co,  v.  MiUer,  6  Johns.  Ch.  101,  further  establishes  the 
same  doctrine.  In. that  case,  the  plaintiffis  had  erected  a  toll- 
bridge  over  the  river  Wallkill,  in  connection  with  a  turnpike. 
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under  on  act  of  the  legislature,  and  the  defendant  afterwards 
erected  another  road  and  bridge  near  to  the  former,  and  thereby 
diverted  the  toll  from  the  plaintifTs'  bridge.  In  granting  a  per- 
petual injunction,  the  court  said:  "  Considering  the  proximity 
of  the  new  bridge,  and  the  facility  that  eyery  traveler  has  bj 
means  of  that  bridge,  and  the  road*  connected  with  it,  to  shun 
the  plaintiffs'  gate,  which  be  would  otherwise  be  obliged  to 
pass,  I  cannot  doubt  for  a  moment  that  the  new  bridge  is  a 
direct  and  immediate  disturbance  of  the  plaintiffs  in  the  enjoy- 
ment of  their  privilege.  The  qiu>  animo  is  not  an  essential  in- 
quiry in  the  case;  whatever  may  have  been  the  intention  of  the 
defendants,  the  new  road  and  bridge  do  directly  and  materially 
impair  the  use  and  value  of  the  plaintiffs'  franchise;  the  new 
road,  by  its  termini  and  its  vicinity,  creates  a  competition  most 
injurious  to  the  statute  franchise,  and  becomes  what  is  deemed 
in  law,  in  respect  to  such  a  franchise,  a  nuisance.  No  rival 
road,  bridge,  feny,  or  other  establishment  of  a  similar  kind  can 
be  tolerated  so  near  to  the  other  as  materially  to  affect  or  take 
away  its  custom.  It  operates  as  a  fraud  upon  a  grant,  and  goes 
to  defeat  it.  The  consideration  by  which  individuals  are  invited 
to  expend  money  upon  great,  expensive,  and  hazardous  public 
works,  as  roads  and  bridges,  and  to  become  bound  to  keep  them 
in  constant  and  good  repair,  is  the  grant  of  a  right  to  an  exclu- 
Bi?e  toll.  This  right  cannot  be  taken  away  by  direct  or  indirect 
means  devised  for  the  purpose." 

In  the  case  of  Oates  v.  McDaniel,  2  Stew.  211  [19  Am.  Dec; 
49],  the  plaintiff  was  the  owner  of  a  public  ferry  established  by 
law.  The  defendants  built  a  bridge  near  it  without  authority, 
and  suffered  all  persons  to  pass  free  of  toll,  whereby  the  profits 
Df  the  ferry  were  lost.  The  judge,  in  his  decision,  says:  *'  I  am 
decidedly  of  opinion  that  the  defendants  had  no  right  to  build 
a  public  bridge  within  the  immediate  vicinity  of  the  ferry.  The 
complainant  had  regularly  made  his  application  in  the  county 
court,  entered  into  bonds  as  the  law  directs,  and  was  liable  to 
be  sued  on  that  bond  if  he  failed  to  comply  with  its  conditions. 
Certainly,  then,  he  must  receive  the  protection  which  he  had  a 
right  to  expect  when  he  gave  his  bond."  Also  see  Toumsend  v. 
BleweU,  6  How.  (Miss.)  608. 

In  this  state  no  person  has  a  right  to  establish  a  bridge  or 
ferry  so  as  to  receive  compensation  for  the  same  unless  author- 
ised to  do  so  by  license  issued  by  order  of  the  board  of  super- 
visors. A  free  feny  or  bridge  may  be  established,  provided 
there  is  no  regularly  established  bridge  or  ferry  within  one  mile 
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immediately  above  or  below.  When,  howeyer,  aaoh  is  the  < 
when  the  board  of  snpervisors  has  grasped  a  lioense  authorizing 
the  erection  of  a  publio  bridge,  or  the  establishment  of  a  public 
ferry — ^then  no  other  bridge  or  ferry,  lAether  free  or  not,  can  be 
established  within  one  mile  immedialely  above  or  below  it, 
unless  in  the  opinion  of  the  board  of  supervisors  it  is  required 
by  the  public  convenience,  etc.:  Sec.  6,  Act  concerning  public 
ferries  and  toll-bridges,  Laws  1865,  p.  184. 

It  has  been  urged,  that  although  the  board  of  supervisors 
has  no  right  to  establish  a  bridge  or  ferry  within  one  mile  of 
one  regularly  licensed,  except  in  cases  provided  by  statute,  yet 
any  one  can  establish  a  free  bridge  or  ferry.  Such  is  hot  the 
law;  a  free  bridge  or  feny  in  the  immediate  vidnily  of  one 
regularly  licensed  and  receiving  toll  would  be  mUch  more  in- 
jurious than  the  establishment  of  a  regularly  licensed  bridge  or 
ferry;  for  the  one  would  only  divide  the  profits,  the  other  would 
be  apt  to  render  the  bridge  or  ferry  receiving  toll  of  no  value 
whatsoever.  If  the  board  of  supervisors,  representing  the  county, 
is  prohibited  from  establishing  a  feny  or  bridge  within  a  pre- 
scribed distance,  to  the  injury  of  plaintiffs,  can  it  be  said  that 
individuals,  without  any  grant  or  license,  can  establish  a  ferry 
or  erect  a  bridge  without  incurring  liability,  although  they 
thereby  destroy  the  benefit  of  the  franchise  granted  and  ruin 
the  plaintifb?  Most  certainly  not.  Bridges  and  ferries  are  of 
the  highest  utility  and  convenience  to  the  public.  The  legisla- 
ture, knowing  this,  and  desirous  of  encouraging  their  erection 
and  establishment,  and  being  at  the  same  time  aware  that  they 
could  not  be  built  or  established  without  large  outlays  of  money, 
and  that  the  profits  accruing  from  them  were  not  certain,  as  an 
inducement  authorized  certain  exclusive  rights  and  privileges  to 
be  granted  and  conferred;  among  others,  that  no  other  bridge 
or  ferry  should  be  erected  or  established  within  one  mile. 

To  say  that  the  legislature  intended  merely  to  prohibit  other 
licensed  bridges  or  ferries,  and  not  those  which  were  free, 
would,  in  my  opinion,  be  charging  the  legislature  with  an  ab- 
surdity in  the  passage  of  the  bill.  It  would  defeat  the  very 
object  the  legislature  had  in  view.  What  security  is  there  that 
a  free  bridge  or  feny  will  be  kept  up  ?  The  immediate  effect  of 
a  free  bridge  or  feny,  immediately  adjoining  one  licensed,  is  to 
render  the  bridge  or  feny  receiving  toll  unprofitable,  and  con- 
sequently, if  without  protection,  they  would  be  abandoned  and 
permitted  to  go  to  decay.  If,  then,  the  free  ferry  stops,  what 
is  the  result?   No  one  can  again  be  expected  to  trust  the  public 
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faith  by  ereoting  anoiher  toll-bridge,  which  may  again  be  ren- 
dered of  no  Taloe  by  a  rival  free  bridge,  and  the  coneegqenca 
is  the  public  convenience  is  injured  or  destroyed:  8mUh  y. 
Mawkina,  8  Ired.  Eq.  618. 

The  defendants,  in  their  answer,  allege  that  they  have  com- 
bined and  formed  a  joint-stock  company.  They  do  not  pretend 
that  they  have  any  license  from  the  board  of  supervisors,  but 
they  allege  that  their  ferry  is  private,  not  public,  and  established 
for  their  own  use.  What  are  the  facts?  The  defendants  issue 
tidcets,  and  sell  them  to  any  one  who  will  purchase*  Travelers, 
teamsters,  etc.,  who  otherwise  would  cross  over  plaintiffs'  bridge 
and  pay  toll,  are  met  and  requested  by  defendants  or  their  agents 
to  purchase  tickets  and  cross  on  defendants'  ferry.  The  pur- 
chaser of  a'  ticket  pays  one  dollar  for  the  same,  and  is  authorized 
to  cioss  at  defendants'  f eny  for  one  month.  The  purchaser  of  a 
ticket,  defendants  allege,  becomes  a  joint  owner,  and  has  a  joint 
interest  in  the  ferry  for  one  month.  What  a  purchase  I  In  what 
has  he  a  joint  interest  ?  In  nothing  except  the  privilege  of  cross- 
ing over  in  the  ferry  for  the  period  of  one  month.  But  even  if 
by  the  purchase  of  a  ticket  he  does  become  invested  with  a  joint 
interest  in  the  ferxy,  nevertheless  it  is  a  clear  and  palpable 
attempt  to  evade  the  law.  The  evasion  of  a  law  is  a  violation  of 
it.  Courts  of  justice  never  uphold  an  evasion.  The  spirit  of  a 
law,  as  well  as  its  letter,  must  be  respected.  That  a  person  can 
ferry  himself  across  a  river  in  his  own  boat  no  one  will  deny; 
but  he  has  no  right  to  use  it  or  permit  it  to  be  used  so  as 
seriously  to  injure  others.  To  permit  teamsters  and  travelers, 
under  the  false  pretense  of  being  joint  owners,  to  cross  over  in 
his  boat,  when  otherwise  they  would  cross  the  established  bridge, 
is  a  violation  of  the  law  and  of  the  rights  of  the  proprietors  of 
the  bridge:  Long  v.  Beard,  8  Murph.  67;  HarreU  v.  EUswarth, 
17  Ala.  584. 

How  can  the  ferry  of  defendants  be  more  public  than  it  is? 
Any  one,  on  the  payment  of  one  dollar,  can  cross  over  in  it  for  the 
period  of  one  month.  Not  only  is  the  ferry  of  defendants  a 
public  one,  but  they  are  receiving  toll  and  running  the  ferry  in 
direct  violation  of  IJie  statute.  The  dollar  paid  for  the  ticket  is 
the  toll  charged  for  crossing.  Section  eighteen  of  the  act  con- 
cerning public  ferries.  Laws  of  1855,  p.  186,  makes  it  a  mis* 
demeanor  for  any  person  to  keep  a  ferry  and  receive  compensation 
for  the  use  of  the  same  without  first  obtaining  a  license. 

The  plaintiflfs  have  expended  large  sums  in  the  erection  and 
repair  of  their  bridge.    They  have  been  duly  licensed  by  the 
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board  of  sapervisors;  they  have  executed  a  bond  to  keep  the 
bridge  in  good  repair  and  condition;  to  give  free  passage  to  all 
public  messengers  and  expresses;  to  pay  to  any  person  delayed, 
injured,  or  damaged,  by  reason  of  any  defect  or  insuffidenoy  of 
said  bridge,  all  damages  that  such  person  may  recover  therefor, 
in  any  court  of  competent  jurisdiction:  Act  concerning  publio 
bridges,  etc.,  Laws  1865,  sec.  16,  p.  186. 

They  are  compelled  to  cause  the  banks  of  the  streams  to  be 
graded  and  kept  in  good  passable  order  for  the  passage  of  loaded 
wagons  and  other  yehicles:  Sec.  22. 

They  are  obliged  at  all  hours  of  the  night  to  give  passage  to 
all  persons  requiring  the  same:    Sec.  21. 

It  will  be  seen  that  heavy  burdens  and  duties  are  imposed 
upon  plaintiffs.  They  are  bound  by  the  obligations  of  their  con- 
tract; whether  it  turns  out  to  be  good  or  bad,  productive  or 
unproductive  of  profit,  does  not  vary  their  duties;  they  must, 
during  the  ierm  of  their  license,  keep  their  bridge  in  good  repair 
for  public  travel.  If  they  fail  to  do  so,  and  any  one  is  injured 
or  delayed  thereby,  they  are  compelled  to  respond  in  damages. 
They  could  not  **  urge  as  a  defense  or  apology  that  their  tolls 
were  inadequate,  that  their  repairs  were  expensive,  or  that  the 
whole  concern  was  a  ruinous  enterprise."  In  consideration  of 
the  burdens  imposed,  the  law  says  plaintiffs  shall  be  protected 
in  the  enjoyment  of  those  rights  and  privileges  which  the  statute 
confers  upon  them.  The  law  will  not  sanction  the  establishment, 
without  authority,  of  a  ferry  so  contiguous  to  plaintiffs'  bridge  as 
to  destroy  the  profits,  annihilate  the  tolls,  while  the  burdens  and 
responsibilities  remain  the  same. 

The  defendants,  in  their  answer,  seek  to  impeach  the  validity 
of  the  license  granted  to  plaintiffs;  but  this  cannot  be  inquired 
into  in  a  collateral  way.  The  law  is  too  well  settled  on  this  point 
to  need  discussion:  Earrell  v.  EUsworth,  17  Ala.  576;  Conner  v. 
Faxon,  1  Blackf.  168. 

The  defendants  in  this  case,  I  regret  to  say,  are  not  only  run- 
ning their  ferry  in  open  violation  of  law,  but  have  evinced  a 
disposition  to  evade  and  violate  the  restraining  orders  issued  by 
this  court.  If  the  public  travel  and  convenience  demand  the 
establishment  of  a  ferry  in  the  neighborhood  of  plaintifis' 
bridge,  let  defendants  apply  to  the  proper  authorities  and 
obtain  a  license.  If  the  law  is  unjust  and  oppressive,  apply  to 
the  legislature  and  have  it  changed.  The  court  must-  enforce 
the  law  as  it  exists;  it  has  no  option  in  the  matter.  No  one,  I 
think,  can  examine  the  law  of  this  case  and  say  that  defendants 
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ought  not  to  be  enjoined.  If,  howeyer,  I  have  mistaken  the 
law,  defendants  have  their  remedy  by  appeal;  but  until  the 
orders  of  this  oourt  are  reyersed,  they  should  be  respected,  and 
not  sought  to  be  eyaded.  An  injunotion  must  issue,  in  ao* 
cordance  "with  the  prayer  of  plaintifib'  complaint,  and  the  ferry 
of  defendants  be  abated  until  the  final  hearing  of  this  case* 

MuBB^T,  0.  J.,  and  Te&bt,  J.,  concurred. 

ANomvT  OR  Lkiallt  Bbtabushsd  Fibbt,  Bight  of,  to  PBononoH 
AGAINST  EiyAL  FsBBT:  See  MeOawan  v.  SUwk^  9  Am.  Deo.  712;  uid.3mUh 
T.  ffarkms,  44  Id.  83.  In  Cai\fifmia  tic  Tel.  Co.  v.  AtlaiUie  TeL  Co.,  22 
CaL  423,  the  principal  case  was  dted  to  the  point  that  persona  enjoying  ez- 
elusive  ferry  privileges  under  the  law  will  be  protected  therein,  and  it  was 
held  that  a  grant  by  the  legislatare  of  a  similar  ezdnsiye  privilege  to  a  tele- 
graph company  to  constmot  a  telegraph  line  between  two  points  was  valid, 
and  that  the  enjoyment  of  the  privilege  would  be  protected.  In  Wctrd  v. 
Severaneef  7  Id.  129,  it  was  held  that  an  action  on  the  case  could  not  be 
maintained  by  the  owner  of  a  lawful  ferry  agunst  the  owner  of  a  rival  ferry 
established  within  the  limit  prohibited  by  the  statute,  but  that  in  a  court  of 
oompaon  law»  at  least,  the  remedy  under  the  statute,  by  a  prosecution  for 
misdemeanor,  was  exclusive;  but  the  oourt  said  that  they  did  not  mean  to 
declare  that  the  party  might  not  resort  to  equity  for  a  remedy,  the  right  to 
do  so  having  been  directly  adjudged  in  the  principal  case. 

ExGLUsiyB  Bridge  Pbtvilsgb,  Vauditt  of,  A2n>  PBoncnow  or,  aoaikst 
BrvAL  BaiDOB:  See  Br^/leld  ToU4irUlffe  Co.  v.  Hartford  ete.  B.  R.  Co.,  42  Am. 
Dec  716. 

Vauditt  ov  Fxbbt  Feanohisb  gankot  bx  Qitbstionxd  Oollatvrallt, 
ezcd^t  by  parties  who  can  show  a  right  paramount  to  that  granted  by  the 
public:  Pairkh  y.  Jit^fnen,  40  Am.  Dec  740.  In  Waugh  v.  Chmmeey,  18 
Gat  12,  it  is  held,  citing  the  principal  case,  that  a  Judgment  of  the  super- 
visors establishing  or  Uoeosing  a  ferry  cannot  be  collaterally  impeached. 


PbARIB  t;.  GoVILIiADIK 

[t  OAXJVOUnA,  617 J 

VmiDn  Fobvbits  Bight  to  Spboifio  PKBroRMANos  bt  Rbtusivg  to  Pat 
at  maturity,  on  demand  and  tender  of  a  conveyance,  a  note  given  for 
the  purchase  money  of  land. 

0o*TXNAlVT8  A&X  MOT  BoUND  BT  TbHAKT  IK  C0MU0N*8  ACOBPTAKOB  of  the 

purchase  money  of  land  agreed  to  be  conveyed  by  such  co-tenants  after 
the  right  to  a  conveyance  has  been  forfeited. 
AonoN  roR  Spbcific  Pebvormanob  of  Contraot  to  CoziyBT  is  Babbbd 
in  four  yean  after  the  maturity  of  a  note  given  for  the  purchase  money, 
where  the  agreement  was  to  convey  on  payment. 

AmAL  from  a  decree  for  the  plaintiff  on  a  bill  for  specifio 
pezf ormance  of  a  contract  for  the  conyeyanoe  of  land  of  which 
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the  defendants  aie  tenants  in  oommon,  all  of  them  bot  Ocnril- 
land  haying  become  pnrohaseni  after  the  contract.  It  appeared 
that  half  the  purchase  money  was  paid  down,  and  a  note  given 
for  the  residue,  *^  payable  at  four  months  date,''  dated  Febmaiy 
18, 1860.  It  farther  appeared  that  about  the  time  of  and  after 
the  maturity  of  the  note  one  of  the  defendants  tendered  to  the 
plaintiff  a  conyeyanoe  of  the  land  on  two  occasions^  and  demanded 
payment,  which  was  refused.  About  three  years  afterwards  the 
plaintiff  tendered  to  one  of  the  defendants  payment  of  the  pur- 
chase money,  and  demanded  a  conyeyanoe,  which  was  refused. 
On  the  same  day  he  made  a  similar  tender  to  defendant  Oovil- 
laud,  who  accepted  it,  and  gave  him  a  receipt,  stating  that  he 
was  entitled  to  a  deed.  Ooyillaud  was  a  pariy  to  the  original 
contract,  which  was  made  in  the  name  of  Coyillaud  &  Oo.,  which 
partnership  was  dissolved  shortly  afterwards,  and  notice  thereof 
given  to  the  plaintiff.  The  court  gave  a  decree  against  Oovil- 
laud,  dismissing  the  bill  as  to  the  other  defendants,  and  the 
plaintiff  appealed. 

C.  J7.  Bryan,  and  Clark  and  Oan,  for  the  appellant. 

Cfoodwin  and  Wheder,  for  the  respondents. 

By  Oourt,  Mubraj,  0.  J.  This  was  an  action  in  the  court 
below  to  enforce  a  specific  performance  of  a  contract  for  the 
sale  of  lands.  The  record  contains  some  eight  assignments  of 
error,  all  of  which  will  not  require  examination. 

From  a  personal  inspection  of  the  original,  we  are  satisfied 
that  the  note  executed  by  defendants  was  payable  four  months 
after  date,  and  not  after  sight.  From  this  it  would  follow  that 
after  the  tender  of  the  deed  and  the  demand  and  refusal  of  pay- 
ment  by  the  plaintiff,  he  had  forfeited  his  right  to  insist  on  a 
performance  of  the  contract. 

From  what  appears  in  the  record,  the  defendants  were  tenants 
in  common,  and  not  partners,  and  therefore  not  bound  by  the 
act  of  Covillaud  in  accepting  the  balance  of  the  purchase  money: 
See  Dunham  v.  Dodge^  10  Barb.  666;  Lewii  v.  Woodtvartht  2 
N.  T.  612  [61  Am.  Dec.  319];  WiUia  v.  Green,  6  Hill,  232  [40 
Am.  Dec.  361].  So  far  as  Covillaud  was  concerned,  he  might 
bind  his  own  interest  in  the  land,  and  if  the  defendants  had 
been  partners,  they  would  have  been  equally  bound  by  the  rule 
that  one  partner  is  the  agent  for  the  whole  firm,  and  may  in  such 
capacity  bind  them  by  his  acts;  but  in  the  case  of  lands  or  chat- 
tel held  by  several  as  co-tenants  the  rule  is  different.     . 

In  addition  to  this,  we  think  the  cause  of  action  is  barred  by 
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tbe  statute  of  limitation,  and  that  the  facts  of  the  case  go  tax  to 
make  out  an  abandonment  of  the  purchase  by  the  plaintiff. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the 
other  points  of  the  case. 

Judgment  affirmed. 

Hetdenfeldt  and  Tbbbt,  JJ.,  concurred. 

Spboifio  Pebformanob,  FoRTETrn&B  OF  Bight  to,  bt  Failubs  ob  Dbult 
OF  Prbfobhakob  by  Ck>MFLAiKAHT:  Sea  Tomng  ▼.  JkuMs,  63  Am.  Deo. 
477,  ikDcl  cases  oollected  in  the  note  thereto. 

Admissions  of  OcrrsTAHDiNO  Tftlb  bt  Tsnant  in  Common  do  not  Binb 
Co-tenants,  whsn:  See  WaUon  v.  Gregg,  36  Am.  Dec  176. 

Statute  of  Limitations,  Appugation  of,  to  Bqoity  Sitits:  See  Perbiru 
▼.  Cartmell,  42  Am.  Deo.  753;  Haynie  v.  HaU,  Id.  427;  Dngan  ▼.  OiUings,  43 
Id.  306;  TalboU  v.  Bell,  Id.  126;  SmUie  ▼.  Biffle,  44  Id.  156;  Ferris  ▼.  iT^vi- 
denon,  51  Id.  5^;  Bank  qf  Tenti.  y.  Hill,  Id.  698;  Phtden  y.  Clark,  50  Id. 
253;  Stone  v.  Haie,  52  Id.  185;  Hightower  v.  ThonUon,  Id.  412;  Joknso^  .. 
Toulmin,  Id.  212;  Hamilton  v.  Hamilton,  55  Id.  585;  Strimjifier  v.  Roberts^ 
57  Id.  606;  De  Cordova  v.  SmUh,  58  Id.  136;  TarUton  v.  QoldthwaiU's  Heirs, 
Id.  296;  Tinnen  v,  Mehane,  60  Id.  205;  McDowell  v.  Goldsmith,  61  Id.  305; 
Presley  y.  Davis,  62  Id.  396,  and  cases  cited  in  the  notes  thereto.  In  Lord 
y.  Morris,  18  Cal.  487,  and  GraUan  y.  Wiggins,  23  Id.  34,  the  principal  case 
is  cited  to  the  point  that  the  California  statute  of  limitations  appUes  to  suits 
in  equity  as  well  as  to  actione  at  law. 


GsiBfEs's  Estate  v.  Nobbib* 

[6  Gaufobhia,  621.] 

WHL  DOBS  NOT  ReQUIBE  PrOBATE  WhICH  WAS  EXECUTED  BBFOBE  STAT- 
UTE of  wills  in  California,  the  testator  haying  died  before  passage  of  the 
act,  the  then  existing  laws  not  requiring  probate  of  wills. 

Will  is  Ambulatobt  until  Testator's  Death,  and  does  not  take  effect 
till  then. 

Retbospective  Construction  of  Statute  will  not  be  giyen  in  the  absence 
of  express  words. 

Pbobate  Court  is  Infebiob  Court,  and  cannot  take  Jniisdiotion  or  admin- 
ister remedies  except  as  proyided  by  statute. 

Appeal  from  an  order  of  the  probate  oonrt  reroking  the  pro- 
bate of  will.  The  testator  died  in  1848.  The  only  question 
considered  in  this  oonrt  was  as  to  whether  or  not  the  will 
required  probate. 

Baldwin  and  Hoggin^  for  the  appellant. 

Howard  and  Ooold^  for  the  respondents. 

By  Court,  Mubbat,  C.  J.  It  will  be  unnecessazy,  for  the 
purposes  of  this  decision,  to  pass  upon  many  of  the  arguments 
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so  aUy  adduced  by  the  respondents  iu  favor  of  the  judgment 
below,  as  we  are  satisfied  that  the  case  must  go  off  on  a  prelimi- 
naiy  point  of  jurisdiction,  leaving  the  parties  to  their  remedy  at 
law  or  in  equity,  as  the  case  may  be,  on  its  final  merits. 

It  will  be  observed  that  the  will  became  executed  by  the 
death  of  the  testator  in  1848,  prior  to  the  passage  of  the  statute 
of  wills  or  the  adoption  of  the  state  constitution.  Not  only 
does  the  statute  fail  to  require  wills  executed  before  its  passage 
to  be  probated,  but,  on  examination  of  the  different  sections  of 
it,  we  are  forced  to  the  conclusion  that  this  was  not  a  casus 
amissus^  and  that  the  legislature  actually  intended  to  exclude 
them  from  the  operation  of  the  statute  altogether,  leaving  their 
validity  to  rest  upon  the  laws  under  which  they  were  made. 

When  we  reflect  that  the  laws  of  California  did  not  require  a 
will  to  be  probated,  and  that  numerous  rights  had  grown  up 
under  this  system,  it  cannot  be  supposed,  in  the  absence  of  some 
provisions  to  that  effect,  that  the  legislature  intended  to  unsettle 
these  rights,  or  open  them  afresh. 

It  is  said  that  if  a  resident  of  California  had  made  a  will  prior 
to  1850,  and  died  subsequent  to  that  time,  he  would  be  deprived 
of  his  right  to  dispose  of  his  property  by  devise,  under  this  con- 
struction. The  answer  to  this  is,  that  the  will  is  not  executed, 
or  does  not  take  effect,  until  the  death  of  the  testator,  and 
this  same  answer  will  apply  with  equal  force  to  several  of  the 
respondents'  arguments.  The  probate  court  is  an  inferior  court, 
and  therefore  cannot  take  jurisdiction,  or  administer  remedies, 
other  than  those  given,  and  in  the  manner  provided  by  the 
statute. 

The  law  in  this  case  contains  no  words  which  would  justify 
us  in  giving  it  a  retrospect  beyond  its  passage;  and  it  is  well 
settled  that,  in  the  absence  of  express  words  to  that  effect,  a  law 
can  only  operate  upon  future,  and  not  upon  past,  transactions. 
If  the  legislature  had  intended  that  these  instruments  should  be 
probated,  it  would  doubtless  have  adopted  some  rules  upon  the 
subject,  as  it  did  in  the  case  of  deeds  and  conveyances  made 
before  the  passage  of  the  recording  act.  It  was  doubtless 
deemed  unwise  to  subject  them  to  a  new  test  or  scrutiny,  and 
they  were  left  to  staud  or  fall,  according  to  their  validity.  In 
fact,  by  the  decision  of  this  court  in  the  case  of  Castro  v.  Caslro, 
6  Cal.  158,  it  was  determined  that  a  will  rested  upon  the  same 
basis  as  a  conveyance,  and  operated  as  a  deed,  unless  in  case  of 
some  express  statute  requiring  it  to  be  probated,  and  that  such 
a  proceeding  as  the  probate  of  a  will  was  unknown  in  California. 
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From  the  for^goiiig  it  vesnltB  that  the  probate  oonrt  had  no 
juiisdiotion;  that  its  judgment  is  a  nullitfy  and  must  be  re- 
Tersed. 

HETDSHisLixr  and  Txsaa,  JJ«,  oononned. 

RBTBosraonvB  Coitstbuoxzov  Qiynr  to  St^tutb,  whsi  ahd  whsi  vort 
See  Oy<m'$  SwcesHon,  41  Am.  Deo.  274;  Oriental  Bcmi  y.  /Veoe,  36  Id.  701; 
Bmeey.  Sekm^,  46  Id.  Ul;  Bamgher  r.  NeUam,  S2  Jd.  e9it  Wrmt^9  Le$' 
mt  ▼.  ITyime,  68  Id.  60;  Tw:her  y.  Harrii^  Id.  488;  Bodomv.  Cumwtku,  00 
Id.  017,  and  cases  dted  in  the  notee  thereto.  In  IngoUUbg  y.  Jmtn^  12  CaL 
079,  the  principal  case  it  cited  to  the  point  that  statutes  will  not  be  ocn- 
stmed  retrospectiyely  in  the  absence  of  express  words. 

Pbobatb  of  Will,  What  Law  GoyxBNs:  See  Jatmeef  y.  Tkorne^  46  Am. 
Deo.  424.  In  TevU  y.  Pitcher,  10  Cal.  477,  and  Adanu  y.  Ni>rri»^  21  How. 
803,  the  principal  case  is  cited  to  the  point  that  a  will  exeontsd  and 
oonsnmmated  by  the  death  of  the  testator  before  the  organisation  of  the 
Califomia  state  goyemment  did  not  reqaire  probate  under  the  statate  of 
wills  snbseqaently  adopted.  And  it  has  since  been  determined  that  in  case 
of  a  party  dying  before  the  organisation  of  the  state  goyemment,  whether 
testate  or  intestate,  the  probate  court  had  no  jmisdiction  under  the  probate 
law  to  grant  administration  upon  bis  estate,  holding  the  doctrine  of  Orimee  y. 
Narrii  to  be  applicable  to  both  classes  of  cases:  Downer  v.  Smitti,  24  CaL  123; 
Coppinger  y.  i?»ee,  33  Id.  422;  Hardie  y.  Harbin^  1  Saw.  199,  all  citing  the 
principal  case.  In  People  y.  Senter,  28  Cal.  606,  the  principal  case  is  referred 
to,  with  others  of  the  same  tenor,  as  deciding  no  more  than  that  persons  dying 
while  the  Mexican  law  prevailed  were  not  within  the  probater  act,  and  that 
their  estates  must  be  administered  under  the  Mexican  law.  So  in  Ryder  y. 
Cohn,  27  Id.  89,  the  principal  case  is  explained  as  not  going  to  the  extent  of 
holding  that  there  could  be  no  administration  under  the  Mexican  law.  It  is 
oiled,  also,  in  the  same  case,  per  Rhodes,  J.,  dinenting,  ,to  the  point  that 
before  the  passage  of  the  probate  act  the  estates  of  decedents  ye^sd 
dtately  in  the  heirs  and  deyisees,  who  became  liable  for  the  dsbls. 


Tevib  t;.  Raiidall. 

[6  OAUVoaanA,  68SJ 

OinoiAL  Boirn  Payable  to  *'thk  Pkoplb  of  thb  Sxati  of  GALiraanA'* 
where  the  law  requires  it  to  be  made  payable  to  "the  state  of  Califor- 
nia," is  sufficiently  certain  as  to  the  obligee. 

Condition  in  Nota&y's  OFfiOAL  Bond  for  Faithful  Pibfobmanox  of 
the  duties  of  his  offioe  is  sufficient,  where  the  statute  prescribes  no  condi- 
tion for  such  bonds. 

OfiioiAL  Bond  Jouct,  and  not  Joint  and  Skvxral,  in  form,  is  good  against 
theoUigora. 

Official  Bond  is  not  Intaudatsd  bt  OmsaioN  of  eyen  substantial  mat* 
ters,  under  the  Califomia  statutes. 

Hota&y's  Failubb  to  Giys  Notick  of  Psomr  of  Kotb  is  Bbkach  of 
BIS  OiFiciAL  Bond,  in  California. 


Digitized  by  VjOOQIC 


548  Tevis  t;.  Randall.  [OaL 


PRomsBOET  Kom  arb  PiiotnTABLB  SxouBinxs  to  tlie  wno  extent  at  billf 

of  exchange,  in  CaliforDia. 
Recital  of  **  Noncx  Oivbk  '*  in  Protxst  is  evidence  of  that  fact. 

Appeal  from  a  judgment  against  the  defendants  and  appel- 
lants in  an  action  on  the  official  bond  of  the  defendant  Randall, 
as  notary  public,  for  failure  to  give  notice  of  protest  of  a  note 
delivered  to  him  to  be  protested.  The  errors  relied  on  to 
reverse  the  judgment  sufficiently  appear  from  the  opinion. 

Sauiiders  and  Hepburn,  for  the  appellants. 

J.  B.  Hoggin,  for  the  respondent. 

By  Court,  Hetdenfeldt,  J.  1.  The  first  assignment  of  error 
is  that  the  bond  is  payable  to  **  the  people  of  the  state  of  Cal- 
ifornia," whereas  it  is  insisted  the  act  requires  it  to  be  made 
payable  to  "  the  state  of  California."  All  that  is  requisite  to 
constitute  a  good  bond  on  this  point  is  that  it  should  have  & 
certain  obligee,  so  there  be  no  mistake  as  to  the  one  to  whom 
the  service  or  duty  is  owing.  Either  of  the  names  is  descriptive 
of  the  same  sovereignty,  and  may  be  indifferently  used,  as  they 
are  in  various  statutes. 

2.  Another  objection  is  as  to  the  form  of  the  condition  which 
requires  the  notary  faithfully  to  perform  the  duties  of  his  office. 

The  act  concerning  notaries  prescribes  no  condition  for  the 
bond,  but  it  declares  he  shall  be  liable  on  his  bond  for  any  mis- 
conduct or  neglect  of  duty.  It  follows  that  the  only  condition 
that  could  be  inserted  in  the  bond  is  the  faithful  performance 
of  duty. 

3.  It  is  objected  that  the  bond  is  in  form  joint,  and  not  joint 
and  several,  as  the  law  provides  it  shall  be.  But  this  matter  of 
form  was  designed  more  fully  to  protect  the  state,  or  those 
claiming  under  it,  and  was  an  additional  burden  on  the  obligees, 
of  the  lack  of  which  it  does  not  seem  right  that  the  obligors 
should  complain.  But  the  eleventh  section  of  the  act  concern- 
ing the  bonds  of  officers  provides  against  the  invalidity  of  the 
bond,  even  where  it  does  not  contain  the  substantial  matter  re- 
quired by  law.  And  the  light  to  recover  upon  such  bonds  is 
not  limited  to  any  particular  class  of  cases,  but  is  co-extensive 
with  the  right  to  recover  upon  a  regular  statutory  bond. 

4.  It  is  urged  that  the  giving  notice  is  not  a  notarial  duty, 
and  therefore  the  failure  of  the  defendant  Randall  to  do  so  is 
no  breach  of  the  condition  of  the  bond. 

At  common  law,  promissory  notes  were  not  protestable  seen- 
rities;  they  are  made  so  by  our  act,  and  as  a  consequence  the 
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protest  of  fhem  most  be  attended  with  all  the  inoidentB  belong- 
ing to  foreign  bills  of  exchange. 

The  recital  of  **  notice  given  "  in  the  protest  is  made  evidence 
of  the  fact  of  notice;  the  notaxy  is  provided  with  a  fee-bill  for 
giving  notice;  in  the  face  of  these  enactmente,  it  would  be  diffi- 
cult to  maintain  that  giving  notice  was  not  one  of  the  official 
duties  of  the  notary. 

Judgment  affirmed. 

MuBBiiXy  C.  J.,  and  Tbbbt,  J.,  concurred. 

fiAiL  Bond  "to  thb  People  or  the  State  or  CALiYoaNiA"  is  Sum- 
oiEKTy  thoagh  the  statute  directs  it  to  be  made  *'  to  the  state  of  CaliforDia:** 
People  T.  Lave,  19  CaL  6S1,  following  the  principal  case. 

OFnoiAL  Bond  oavnot  be  Impeached  as  mot  GoKFOBicnro  to  Statuti 
by  the  officer  or  his  sureties,  when  it  appears  that  snch  bond  is  more  favora- 
ble to  the  obligor  than  that  required  by  the  statute:  Kincannon  v.  CarroU^  30 
Am.  Dec.  391. 

Protest  of  Pbomissobt  Notes,  Necessitt  op:  See  the  note  to  Dupre  v. 
Riehardf  43  Am.  Deo.  219,  where  this  subject  is  discussed. 

LlABnJTT  OF  KOTABT  FOft  KeOLECT  TO  MaKE  PbOTER  AMD  GiTE  NOTId, 

as  required  by  law:  See  Hyde  r.  PleuUers*  Bank,  36  Am.  Deo.  621. 
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HowABD  V.  Lee. 

(95  OomixoTiouT,  1.] 

Deed  DBSORiBnro  Gbantor  as  Guabdiak,  and  Rboitino  AurnoBiZATiOiR 
wr  Probate  Coctbt  to  Sell,  is  Valid,  and  raffioieiit  to  timiitfer  the 
title,  wh^re  it  appears  by  the  records  of  the  ooort^  or  the  order  itself, 
that  the  court  had  jarisdiction  of  the  sabject-matter,  and  proceeded  regn- 
larly  ia  making  the  decree. 

Tbbspass  qfuare  clavsum/regU^  inyolving  the  tiUe  to  the  plaint- 
iff's  land.  The  facts  are  stated  in  the  opinion.  A  yerdiet  was 
rendered  for  the  plaintiff,  and  the  defendant  moTed  for  a  new 
tiial. 

McCurdy  and  WtUey,  for  the  motion. 

LippiU  and  E,  Perkins^  against  the  motion. 

By  Court,  Hinhan,  J.  The  plaintiff  claims  title  to  certain 
lands  under  a  deed  executed  by  the  guardian  of  certain  minors, 
who  were  the  owners,  under  authority  granted  for  that  purpose 
by  the  court  of  probate  for  the  district  of  East  Lyme,  within 
which  district  the  minors  resided  and  the  lands  were  situated; 
and  the  question  in  the  case  is,  whether  the  deed  is  admissible 
for  the  purpose  of  proving  the  title. 

The  defendant  claims  that  the  deed  is  void,  because  it  does 
not  appear  upon  its  face  that  the  order  to  sell  was  granted  upon 
any  petition  or  application  for  that  purpose,  or  that  any  such 
order  was  in  fact  granted;  and  also  for  the  reason  that  it  does 
not  appear  from  the  deed  that  the  court  of  probate  had  jurisdic- 
tion to  make  such  an  order,  it  not  being  alleged  in  the  deed 
that  the  minors  were  residents  of  the  probate  district  of  East 

KO 
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Lyme,  or  that  the  land  was  situate  in  that  district,  or  that  the 
guardian  had  giyen  the  bonds  required  on  such  sale. 

Tt  IS  admitted  that,  in  point  of  fact,  none  of  these  objections 
are  true.  The  court  had  jurisdiction  because  the  minors  resided 
in  the  district,  and  the  land  was  there,  and  there  was  an  appli- 
cation to  sell  it,  which,  it  is  admitted,,  the  probate  records  show 
was  granted  in  proper  form.  The  question  therefore  is,  whethei 
the  deed  is  a  sufficient  execution  of  the  power.  It  is,  so  far  as 
relates  to  this  question,  in  these  words:  ''I,  Moses  W.  Comstock, 
of  the  town  of  Chatham,  in  the  county  of  Middlesex,  guardian 
to  Alonzo  C. ,  Cornelia  G. ,  and  Ellen  M.  Griswold,  and  Augustus 
O.  and  Andrew  W.  Comstock,  minors,  under  the  age  of  twenty- 
one  years,  by  virtue  of  license  and  authority  to  me  granted  by 
the  court  of  probate  for  the  district  of  East  Lyme,  to  sell  the 
real  estate  of  Alonzo,  etc.,  situated  in  East  Lyme,  and  consist- 
ing, etc.  [describing  it],  and  for  the  consideration  of  thirteen 
hundred  dollars  received  to  my  full  satisfaction,  the  receipt 
whereof  I  do  hereby  acknowledge,  of  Edwin  Howard  of  East 
Lyme,  do  grant,  bargain,  sell,  and  confirm  unto  Edwin  Howard 
the  above-described  estate  of  the  said  Alonzo  C,  etc.,  minors  as 
aforesaid." 

The  defendant  relies  upon  the  cases  of  Locbwood  v.  Sturde^ 
vant,  6  Conn.  373,  and  Watson  v.  Waiaon,  10  Id.  77,  and  the  au- 
thorities cited  in  those  cases,  to  support  his  claims. 

The  case  of  Lochwood  v.  SturdevarU,  supra,  it  is  true,  standing 
alone,  would  seem  to  support  the  defendant's  claims,  but  that 
case  was  so  materially  modified  by  the  case  of  Watson  v.  Watson, 
supra ,  as  to  destroy  its  effect  as  a  binding  authority  on  a  question 
of  this  sort.  In  both  these  cases  the  court  had  to  pass  upon  the 
validity  of  deeds  given  under  the  authority  of  orders  of  the  pro- 
bate court,  and  the  case  of  Watson  v.  Watson,  supra,  is  so  nearly 
parallel  in  its  circumstances  with  the  case  now  under  considera- 
tion, that  we  think  it  must  control  it.  In  that  case,  the  party 
making  the  deed  described  herself  as  executrix  of  the  lust  will 
and  testament  of  the  person  whose  estate  she  was  conveying; 
here  the  grantor  describes  himself  as  guardian  of  the  minors 
whose  estate  he  is  conveying.  In  that  case,  the  deed  stated  that 
she  sold  the  land  in  conformity  to  an  order  of  the  court  of  pro- 
bate, dated  the  twenty-fourth  of  March,  1780;  in  this  deed,  it  is 
alleged  to  be  made  by  virtue  of  license  and  authority  to  him 
granted  by  the  court  of  probate  for  the  district  of  East  Lyme, 
to  sell  the  identical  property  conveyed  by  it.  And  on  referring 
to  the  order  of  probate  in  the  former  case,  it  appeared,  as  i% 
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does  in  this  case  on  referring  to  the  record,  that  the 
order  was  legally  and  properly  granted.  The  only  notice- 
able difference  in  the  two  cases  is  that  in  the  case  of  Wataon 
y.  Walaon,  supra,  the  date  of  the  order  was  given  in  the  deed, 
which  is  omitted  in  this  case.  But  we  do  not  think  this 
a  material  distinction  between  the  cases.  If  the  date  of  the 
decree  was  given,  it  might  enable  a  party  to  refer  to  the  record 
more  readily;  but  that  is  of  no  importance  on  such  a  question. 
It  was  said  that  the  order  should  be  so  definitely  referred  to  as 
to  make  it  a  part  of  the  deed.  But  this  would  no  more  be  done 
by  giving  its  date  than  by  a  more  general  reference.  It  was  not 
considered  to  have  been  done  in  the  case  of  WcUaon  v.  Watson, 
supra.  If  it  had  been,  no  question  could,  have  been  made, 
because  the  order  itself  was  regular  in  every  particular,  and  the 
deed  would^  had  it  included  it,  have  been  as  definite  as  could 
have  been  required  under  the  case  of  Lockwood  v.  Shtrdevant, 
supra.  We  think,  therefore,  that  where  an  executor,  adminis- 
trator, guardian,  or  other  person  authorized  to  sell  real  estate 
under  a  decree  or  order  of  a  court  of  probate  states  in  the  deed 
the  character  in  which  he  acts,  the  fact  that  he  is  authorized  by 
an  order  or  decree  of  the  probate  court,  which  has  authority  to 
grant  such  order,  to  sell  the  estate  which  the  deed  purports 
to  convey,  and  where  it  appears  by  the  records  of  the  court,  or 
the  order  itself,  which  is  generally  a  transcript  of  the  records, 
that  the  court  had  jurisdiction  of  the  subject-matter,  and  pro- 
ceeded regularly  in  making  the  decree,  it  should  be  held  sufficient 
to  transfer  the  title.  For  these  reasons,  the  superior  court  was 
correct  in  receiving  the  deed  in  evidence,  and  a  new  trial  is  not 
advised. 

In  this  opinion  the  other  judges,  Stobbs  and  Ellswobth,  con- 
curred. 

New  trial  not  to  be  granted. 

DSBD  EZEOUTXD  ITKDER  OrDBB  OF  PbOBATB  CoUBT,  FoBH  AND  CoM- 

TBiffTS  or:  See  Atkina  v.  Kinnan,  32  Atn.  Dec.  534;  Jones  v.  Tajflor,  56  Id. 
48,  and  notes  to  these  cases.  The  principal  case  is  cited,  with  WaUon  v.  Wat- 
son, 10  Conn.  77,  in  Solomon  v.  Wixon,  29  Id.  529,  as  substantially  overruling 
Loekwood  v.  Sturdevant,  6  Id.  373,  as  regards  the  sufficiency  of  an  executor's 
deed;  and  in  HaH  v.  Stone,  30  Id.  96,  it  is  cited  to  the  point  that  the  au- 
thority of  a  person,  other  than  the  grantor  himself,  to  execute  and  deliver  a 
deed  must  of  necessity  be  made  out  by  proof  aliunde,  and  a  recital  of  aathor- 
ity  in  the  deed  itself  does  not  dispense  with  this  necessity. 
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p0  OomnonouT.  61.] 
Afpuoant  for  Insubakcb  is  not  Chargbabls  with  Neolbot  or  Aobnt 
or  Company  to  commonioate  to  its  officers  facts  material  to  the  risk,  dis- 
closed to  the  agent  by  the  applicant;  and  instrnotions  of  the  company  to 
the  agent  that  in  receiving  applications  he  most  consider  himself  more 
the  agent  of  the  insured  than  of  the  oompiny  do  not  make  him  the  agent 
of  the  applicant. 

POUOY  WILL  BE  VlTIATBD  BT  SUPPHBSSION  OF  MaTBBIAL  FaOTS  BT  IN- 
SURED, though  by  mistake  or  inadvertence,  without  actual  fraud;  but  the 
insured  is  not  expected  to  go  into  details  about  which  the  insurer  mani- 
fests no  interest  and  makes  no  inquiry. 

AonoK  on  a  policy  of  insurance.  The  &ot8  soffidenily  ap- 
pear from  the  opinion. 

Barbour  and  E.  Perkins,  for  the  defendants. 

McCurdy  and  Wait,  for  the  plaintiff. 

By  Court,  Hdiman,  J.  This  was  an  action  on  a  policy  of  in- 
surance against  fire,  in  which  the  plaintiff  recoyered,  and  the 
defendants  now  move  for  a  new  trial,  on  the  ground  of  errors 
in  the  rulings  and  charge  of  the  court,  and  also  on  the  ground 
that  the  verdict  is  against  the  weight  of  evidence  in  the  case. 

The  first  point  of  law  relates  to  the  charge  in  respect  to  the 
agency  of  Lay.  Lay  was  the  local  agent  of  the  defendants  at 
Lyme,  for  the  purpose  of  receiving  applications  for  insurance 
and  for  other  purposes,  and  he  testified  that  the  officers  of  the 
company  had  told  him  that  he  must  consider  himself  more  the 
agent  of  the  instured  than  of  the  company;  and  as  it  was  an:  im- 
portant inquiry  in  the  case  whether  the  company  was  fairly 
apprised  of  certain  facts  material  to  the  risk,  the  defendants 
requested  the  court  to  charge  the  jury  that  if  the  plaintiff  did 
communicate  those  facts  to  Lay,  yet  if  he  neglected  to  commu- 
nicate them  to  the  officers  of  the  company,  and  the  policy  was 
issued  by  those  officers  without  a  knowledge  of  them,  then  the 
policy  ought  to  be  deemed  void.  This  claim  was  very  properly 
rejected;  and  the  jury  were  told  that  if  Lay  was  the  agent  of 
the  comjMtny  any  neglect  on  his  part  was  not  chargeable  to  the 
plaintiff,  unless  he  was  also  his  agent.  Of  course  the  company 
could  not  make  their  agent  also  the  agent  of  the  insured,  unless 
the  insured  chose  to  recognize  him  as  his  agent;  and  however 
desirous  the  defendants  may  have  been  that  their  agent  should 
conduct  fairly  with  applicants  for  insurance,  most  applicants, 
probably,  would  prefer  for  their  own  agent  some  one  not  oon* 
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neoted  with  the  company.  We  have  do  reason  to  doubt  that  it 
was  the  object  of  the  company  that  Lay  should  conduct  fairly 
and  honorably  towards  aU  applicants  for  insurance;  and  for  the 
purpose  of  impressing  this  duty  upon  him,  it  was  yery  proper  for 
the  president  of  the  company  to  say  to  him  that  he  must  con- 
sider himself  the  agent  of  the  insured  as  well  as  the  agent  of  the 
company.  But  to  attempt  to  dignify  a  caution  of  this  sort  into 
a  real  agency  for  the  insured  is  wholly  unjustifiable,  both  in  law 
and  fact,  and  is  rather  calculated  to  change  the  honorable  char- 
anter  of  the  caution  into  a  snare  for  the  unsuspecting. 

Again:  the  charge  is  claimed  to  be  erroneous  in  respect  to  the 
disclosnre  to  the  agent  of  certain  unusual  circumstances  mate- 
rial to  the  risk.  Several  fires  had  occurred  in  an  unusual  man* 
ner  in  ihe  plaintiff's  house,  just  previous  to  the  application  for 
insurance,  and  it  was  claimed  that  in  disclosing  this  circum- 
stance to  the  agent  the  plaintiff  did  not  go  sufficiently  into  de- 
tail, and  did  not  therefore  give  a  full  and  fair  disclosure. 

Undoubtedly  the  insurer  is  understood  to  take  the  risk  upon 
the  supposition  that  nothing  material  exists  that  is  not  fully 
disclosed.  And  the  fact  that  his  buildings  had  been  on  fire  a 
number  of  times  shortly  before  the  insurance  was  effected  was 
certainly  a  very  material  circumstance,  which  if  not  disclosed 
would  have  rendered  the  policy  void.  Such  an  unusual  occur- 
rence tended  to  a  suspicion  that  inciendiaries  had  attempted,  and 
might  again  attempt,  to  fire  his  buildings;  and  this  conceal- 
ment— and  silence  on  such  a  subject  would  amount  to  conceal- 
ment— ^would  operate  as  a  fraud  upon  the  insurer,  and  render  the 
polidy  void:  Parsons  on  Merc.  L.  524;  Gurry  v.  CommonweaUh 
Im.  Co.,  10  Pick.  635  [20  Am.  Dec.  547];  Clark  v.  Mmufac- 
iurers'  Lis,  Co.,  8  How.  235. 

We  have  no  intention  of  relaxing,  in  the  least,  the  rule  which 
requires  of  the  insured  the  most  unreserved  frankness  on  such 
a  subject  as  this;  but  we  think  the  charge  required  this  of  the 
plaintiff  in  this  case.  The  insured  is  not  bound  to  force  his 
knowledge  upon  the  insurer.  In  many  cases  he  could  not  do  it 
if  he  tried.  "  He  need  not,"  says  Lord  Mansfield,  "  mention 
what  the  underwriter  ought  to  know,  what  he  takes  on  him- 
self the  knowledge  of,  or  what  he  waives  being  informed  of:" 
Carter  v.  Boehm,  3  Burr.  1905. 

Now,  it  is  apparent  from  the  evidence  that  the  alarm  of  Bebee 
on  account  of  these  fires  was  well  understood  by  the  agent. 
When  he  first  applied  for  insurance  he  told  the  agent  that  h« 
had  had  some  fires  in  his  wood-house  and  house,  and  wanted 
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his  buildingB  insured,  and  when  told  that  he  must  first  bring 
the  dimensions  of  his  buildings,  he  replied  that  he  would  come 
the  next  day.  The  agent  answered  immediately,  '*  Youll  come 
while  the  fire  is  hot."  And  when  he  did  come  with  the  dimen- 
sions, prepared  to  effect  the  insurance,  he  again  told  the  agent 
he  had  had  fires  in  his  wood-house  and  house;  that  the  first  fire 
was  discoyered  in  a  barrel  of  shavings  in  the  wood-house;  and 
how  it  was  put  out.  The  agent  interrupted  him  to  ask  where 
the  fire  was  in  the  main  part  of  the  house,  and  he  told  him  in 
the  bed,  in  the  west  front  chamber.  And  when  asked  how 
much  the  bed  was  damaged,  he  told  him  it  was  about  Bpoiled. 
Then  the  agent  inquired  if  he  had  any  enemy,  or  any  suspicion 
of  any  one,  and  he  told  him  he  could  not  tell  him  anything 
about  it,  only  that  these  fires  had  occurred,  he  could  not  tell 
how;  it  was  all  a  mystery.  To  this  the  agent  replied  that  he 
had  frequently  been  afraid  his  house  would  get  burned,  for  fires 
frequently  occurred,  and  no  one  could  t^ll  how  they  occurred. 
Then  they  had  a  conversation  about  slow  matches,  and  as  to  who 
had  been  at  the  house,  and  whether  any  one  had  been  there  that 
the  plaintiff  suspected  of  setting  fire  to  the  premises. 

Now,  as  applicable  to  these  facts,  the  jury  were  instructed 
that  any  suppression  of  material  facts,  though  by  mistake  and 
without  actual  fraud,  would  vitiate  the  policy,  whether  the 
result  of  stupidity,  mistake,  or  inadvertence;  because  it  operates 
as  a  fraud  upon  the  insurer.  But  that  the  insured  was  not 
bound  to  go  into  details  as  minutely  as  on  the  witness  stand, 
but  is  bound  to  state  fairly  the  substantial  facts  material  to  the 
risk.  And  in  commenting  on  the  facts,  the  court  told  the  jury 
that  much,  in  respect  to  details  which  ought  to  be  communicated, 
would  depend  on  the  conduct  of  the  insurer;  that  a  party  could 
not  be  expected  to  go  into  details  about  which  the  insurer  mani- 
fested no  interest,  and  made  no  inquiry;  and  in  another  part  of 
the  charge  it  is  intimated  that  it  was  sufficient  to  disclose  such 
facts  as  would  occur  to  an  honest  man  of  ordinary  intelligence 
as  being  material  to  the  risk,  though  he  may  omit  to  go  into  all 
the  details. 

On  a  point  quite  analogous  to  this.  Lord  Mansfield  remarked 
that  the  underwriter,  knowing  the  governor  to  be  acquainted 
with  the  state  of  the  place,  knowing  that  he  apprehended  dan- 
ger, and  must  have  some  ground  for  his  apprehension,  being  told 
nothing  of  either,  signed  this  policy  without  asking  a  question. 
By  so  doing  he  took  the  knowledge  of  the  state  of  the  place 
upon  himself.     With  some  slight  variations,  to  adapt  this  lan- 
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guage  to  the  circumstances  of  the  case  under  consideration,  it 
seems  almost  as  applicable  to  it  as  to  the  case  of  Carter  y. 
Boehm,  d  Burr.  1906.  The  material  difference  in  the  two  cases 
is,  that  instead  of  being  told  nothing,  the  agent  here  was  told 
all  which  occurred  to  the  plaintiff  as  material  to  the  risk,  and  he 
only  omitted  to  go  into  a  full  detail  of  all  the  circumstances 
because  the  agent  not  only  expressed  no  desire  for  more  full 
information,  but  by  his  questions  to  the  plaintiff  turned  his  atten- 
tion from  the  subject  to  the  point  whether  he  suspected  any  one, 
and  if  so,  whom,  as  having  <»used  the  fires.  Is  it  not  correct, 
then,  to  say  on  such  a  question  that,  in  respect  to  details,  much 
must  depend  on  the  conduct  of  the  insurer  ?  And  if  the  plaint- 
iff, under  the  circumstances,  disclosed  all  that  occurred  to  him, 
and  all  that  would  be  likely  to  occur  to  an  honest  man  of  ordi- 
nary intelligence,  is  it  not  enough  ? 

It  may  be  that  the  agent  did  not  suppose  there  was  so  much 
occasion  for  alarm  as  Bebee  appeared  to  feel.  But  so  long  as 
he  did  not  obtain  this  erroneous  impression  by  means  of  any- 
thing done  by  Bebee  to  mislead  him,  the  consequences  of  his 
error  cannot  be  charged  to  the  plaintiff. 

On  the  motion  for  a  new  trial,  on  the  ground  that  the  yerdict 
is  against  the  weight  of  the  evidence,  but  little  need  be  said. 
Indeed,  much  that  has  been  already  said  is  perhaps  as  appli- 
cable to  this  part  of  the  case  as  to  the  question  of  law  arising 
under  the  charge.  It  is  true,  the  precise  number  of  fires  that 
had  occurred  on  the  premises  was  not  stated  to  the  agent;  but 
this  seems  to  have  been  rather  the  result  of  the  agent's  want  of 
interest  in  the  matter,  and  of  his  neglect  to  make  inquiry,. than 
of  any  fault  on  the  part  of  Bebee.  And  taking  the  whole  evi- 
dence together,  we  think  there  is  no  reason  to  believe  there  was 
any  intentional  concealment  on  his  part. 

We  will  only  say,  therefore,  that,  considering  the  well-known 
reluctance  of  the  court  to  interfere  with  the  verdicts  of  juries 
on  questions  of  fact,  we  are  not  satisfied  that  there  is  even  a 
plausible  ground  for  such  interference  in  the  present  case. 

We  do  not,  therefore,  advise  a  new  trial  on  any  ground. 

In  this  opinion  the  other  judges,  Ellsworth  and  Stobbs,  con« 
ciurred. 

New  trial  not  granted. 

AUTHORITT  OF  AOENT  NOT  TO  BB  LlUITBD  BT  SbCBST  InSTBUOTIOICS:  CoM* 

wtercial  Bank  v.  Kortwrighi,  34  Am.  Deo.  317,  and  prior  oaaee  cited  in  notes; 
Waiher  v.  Sk^mith,  83  Id.  161;  LobdeU  v.  Baker,  35  Id.  358;  MerekamUf 
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Bank  t.  Centred  Bank^  44  Id.  665;  Bryant  v.  Moort,  45  H.  96;  TowZe  ▼.  £«ao- 
tft.  55  Id.  195;  ChMiieanx  v.  i^Mc^  57  Id.  602;  Barber  v.  ^o^  60  Id.  901. 
The  principal  case  has  been  cited  to  this  effect,  as  regards  insurance  af^ents, 
in  Woodbury  Savings  Bank  v.  CJiarter  Oak  R  tk  M.  Ins,  Co,,  31  Conn.  529; 
Jnmranee  Co,  v.  Wilkinson,  13  Wall.  235.  The  powers  of  an  agent  of  an  in- 
surance company  are  prima  facie  co-extensive  with  the  business  intmsted  to 
his  care:  Insurance  Co.  y,  WiLkinsonf  supra;  and  the  supreme  court  of  Con* 
necticut  has  held  such  companies  bound  by  the  acts  of  local  agents  whenever 
it  could  be  done  consistently  with  the  evidence  and  rules  of  law:  Woodbury 
Savings  Bank  v.  Charier  Oak  F,  <t  M,  Ins,  Co,,  31  Conn.  527. 

Concealment,  when  Avoids  Policy:  See  BurriU  v.  Saratoga  Co.  Mut,  F. 
Ins.  Co.,  40  Am.  Dec.  345;  Oates  v,  Madison  Co.  Mut,  Ins,  Co.,  55  Id.  360, 
and  notes  to  these  cases;  Smith  v.  Columbia  Ins,  Co.,  Id.  546;  Morrison^s 
Adm'r  y.  Tennessee  M,  db  F,  Ins.  Co,,  59  Id.  299;  Hartford  Protection  Ins,  Co. 
V.  IJarmer,  Id.  6S4:  and  as  to  what  is  a  concealment,  see  Daniels  v.  Hudson 
Jiiver  F,  Ins.  Co,,  Id.  192.  Omission  to  notify  the  insurer  of  a  recent  attempt 
to  bum  a  building  next  to  that  on'  which  insurance  was  sought  will  viti- 
ate the  policy:  Walden  v.  Louisiana  Ins,  Co,,  32  Id.  116,  and  note.  The 
principal  case  is  cited  in  Raihbone  v.  Citij  Fire  Ins.  Co.,  31  Conn.  209,  to  the 
|)oint  that  when  a  company  takes  a  risk  without  requiring  any  representation 
of  its  elements,  cither  in  a  written  application  or  survey,  or  in  the  policy,  it 
waives  the  condition  requiring  such  a  description,  and  takes  the  risk  as  it  ia, 
and  can  make  no  defense  because  of  any  element  of  which  it  had  no  knowl- 
edge, and  which  was  not  misrepresented  to  it;  and  in  Byan  v.  World  Mut.  L* 
but,  Co.,  41  Id.  175,  it  is  referred  to  on  the  point  that  when  the  applicant 
answered  an  interrogatory  by  stating  the  facts,  and  the  agent  wrote  an  an- 
swer which  was  not  strictly  true,  the  company  was  bound  by  it. 
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[96  COSKKOTXOITT,  ^71.] 
SmOKHOLDBBS    MAT    MAINTAIN   BiLL,   TO   WuiCH    CORPORATION    IS    PaRTY 

Defendant,  against  Remaining  Stockholders  who  Imve  a  majority  of 
the  stock  and  constitute  a  majority  of  the  directors,  where  the  bill 
charges  such  directors  with  fraudulently  combining  to  appropriate  the 
funds  of  the  corporation  for  their  individual  benefit,  destroying  the  busi- 
ness and  depreciating  the  stock,  improperly  withdrawing  the  funds  of 
the  corporation,  concealing  their  amount  and  refusing  to  permit  it  to  be 
charged  on  the  books,  or  to  permit  suits  to  be  brought  for  its  recovery, 
and  threatening  to  sell  the  corporation  property  for  less  than  its  value, 
and  to  waste  and  destroy  it  for  their  individual  benefit,  and  praying  for  a 
disclosure  and  an  account*  the  payment  of  whatever  may  be  due  to  the 
corporation,  and  an  injunction  against  selling  or  wasting  its  property. 

Bill  in  chanoeiy.     The  allegations  of  the  bill,  to  which  wm 
%  demurrer  for  want  of  equity,  appear  in  the  opinion. 

Woodruff  and  Orr^  in  support  of  the  demurrer. 

Subbard,  contra. 
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By  Oourtf  HmxAV,  J.  The  queBtioii  in  this  case  arises  ap(m 
demurrer  to  the  bill  for  want  of  equity.  The  demurrer  for  want 
of  proper  parties  has  been  disposed  of  by  bringing  in  the  Jewett 
Manufacturing  Company  as  a  party  defendant,  so  that  now  all 
parties  in  interest  are  before  the  court.  Without  going  much 
into  detail,  it  is  sufficient  to  say  that  the  plaintiffs  are  holders  of 
stock,  and  three  of  them  are  directors  of  the  Jewett  Manu- 
facturing Company,  and  the  defendants  are  the  remaining  stock- 
holders, who  haye  a  majority  of  the  stock,  and  also  constitute  a 
majority  of  the  directors,  together  with  the  corporation  itself, 
which  has  been  brought  in  since  the  commencement  of  the  suit 
The  bill  charges  the  directors  who  are  defendants  with  man- 
aging the  business  without  regard  to  the  wishes  or  interest  of 
the  plaintiffs,  by  fraudulently  combining  to  appropriate  the 
funds  for  their  individual  benefit,  using  them  in  the  payment 
of  their  private  debts,  and  with  depreciating  and  destroying  the 
business  and  the  value  of  the  stock;  that,  as  individuals  and  as 
partners  in  another  private  company,  they  are  largely  indebted 
to  the  corporation  for  funds  improperly  withdrawn  by  them, 
the  amount  of  which  they  conceal,  and  refuse  to  permit  to  be. 
charged  on  the  corporation  books,  or  to  permit  suits  to  be 
brought  for  its  recovery;  and  they  threaten  to  sell  the  corpora- 
tion property  for  less  than  its  value,  and  to  waste  and  destroy 
it  for  their  individual  benefit.  The  bill  prays  for  a  disclosure 
and  an  account,  and  that  the  defendants  pay  whatever  may  be 
due  to  the  corporation,  and  that  they  be  enjoined  not  to  sell  or 
waste  the  property. 

It  is  obvious  from  this  summary  that  there  is  equity  enough 
in  the  bill,  provided  the  suit  is  regularly  instituted  by  and 
against  the  proper  parties.  But  the  defendants  insist  that  the 
corporation  alone  should  have  commenced  the  suit;  or  that  the 
remedy  should  be  sought  in  actions  at  law  against  the  corpora- 
tion. It  is  said  the  corporation  is  the  party  that  has  been  de- 
frauded, and  it  should  therefore  be  the  party  to  seek  redress. 
In  a  technical  sense  this  is  so;  and  accordingly  it  has  been  held 
that  a  stockholder  in  a  bank  cannot  maintain  an  action  at  law 
against  the  directors  for  negligence,  by  means  of  which  the 
capital  is  lost  and  the  shares  rendered  worthless:  Smith  v.  ffurd, 
12  Met  871;  and  it  may  be  admitted  that  such  an  action  could 
be  sustained  in  favor  of  the  corporation:  Axislin  v.  Daniels^  4 
Denio,  299.  Still  we  think  the  objection  ought  not  to  prevail 
against  a  bill  in  equity  to  which  not  only  the  directors,  but  tlie 
corporation  itself  and  all  the  stockholders,  are  made  parties. 
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Courts  of  equity  will  interfere  to  resizain  partners  from  wast- 
ing partnership  property,  and  generally  from  fraudulent  prac- 
tices injurious  to  the  partnership;  and  bills  for  an  account  will 
lie  against  joint-stock  companies  without  seeking  a  dissolution 
or  making  all  the  shareholders  parties:  Story  on  Part,  sec.  221; 
Bisset  on  Part.,  pt.  2,  c.  9. 

And  joint-stock  companies,  though  formerly  mere  private 
partnerships,  have  now  become  in  England,  eiUier  under  gen- 
eral laws  or  by  special  acts,  corporations  substantially.  Yet  the 
principles  applicable  to  ordinary  partnerships  have  always,  to 
some  extent,  been  applied  to  them;  and  the  tendency  now  is  to 
assimilate  them  more  and  more  to  mere  commercial  partnerships: 
C(mro  V.  Port  Henry  Iran  Co.,  12  Barb.  27;  Bryson  v.  Warwick 
etc.  Canal  Navigaiian  Co.,  23  Eng.  L.  &  Eq.  91. 

And  what  good  reason  can  be  giyen  why  the  members  of  a 
partnership  should  be  liable  to  be  restrained  from  misappropri- 
ating the  partnership  funds  that  does  not  apply  to  the  direc- 
tors of  a  trading  corporation  ?  At  law  there  may  be  technical 
difficulties,  but  courts  of  equity  look  at  the  parties  in  interest, 
and  ought  not,  as  we  think,  to  allow  defendants  to  protect 
themselves  from  liability  on  such  grounds.  In  a  case  very 
analogous  to  this.  Chancellor  Walworth  found  no  difficulty  in 
sustaining  the  bill,  and  he  well  remarked  that,  upon  general 
principles  of  equity,  no  injury  the  stockholders  may  sustain  can 
be  suffered  to  pass  without  a  remedy:  BoHnaon  y.  Smith,  3 
Paige,  222  [24  Am.  Dec.  212].  He  considered  the  directors 
liable  as  trustees  for  a  misapplication  of  the  funds  and  for  gross 
negligence  in  the  execution  of  the  trust.  In  this  case  the  cor- 
poration, as  well  as  the  directors,  is  made  a  party;  and  what 
difference  in  principle  is  there  in  restraining  it  from  wasting  its 
funds  and  restraining  a  municipal  corporation  from  a  similar 
act  at  the  suit  of  a  tax-payer?  City  of  New  London  y.  Brainard, 
22  Conn.  552.  In  Angell  &  Ames  on  Corp.,  sees.  392,  393,  it  is 
said  that  a  shareholder  may  maintain  a  bill  in  equity  against 
the  directors  and  the  corporation  to  haye  refunded  any  of  the 
profits  improperly  appropriated,  and  this  bill  charges  a  misap- 
propriation of  all  the  property,  including  the  profits  which  the 
plaintiffs  belieye  to  haye  been  made.  But  it  was  said  that  the 
plain tiffJB  haye  a  remedy  at  law,  by  a  suit  against  the  corpora- 
tion, which  is  not  alleged  to  be  insolyent;  and  Cfray  y.  Portland 
Bank,  3  Mass.  364  [3  Am.  Dec.  156],  and  other  cases  are  cited 
in  support  of  the  proposition.  We  haye  no  occasion  to  ques- 
tion this  doctrine,  but  it  appears  to  us  that  more  adeqviate  relief 
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can  be  obtained  in  equity,  and  that  this  is  the  more  appropriate 
remedy.  At  law  the  suits  must  be  as  numerous  as  the  stock- 
holders, whereas  in  equity  the  whole  controversy  can  be  settled 
in  one  suit,  and  the  remedy  in  equity  is  more  feasible,  and  not 
attended  with  difiSculties  that  would  have  to  be  encountered  at 
law.  To  save  expense,  as  well  as  obtain  more  adequate  and 
speedy  relief,  and  to  prevent  a  multiplicity  of  suits,  we  are  sat- 
isfied the  bill  ought  to  be  maintained,  and  so  we  advise  the 
superior  court. 

In  this  opinion  the  other  judges,  Stobbs  and  Ellswobih,  con* 
eurred. 

Demurrer  overruled* 

Stockholder's  Bight  to  Sus  Orrmtas  of  Cobporation:  See  Heneff  ▼. 
Veazie^  41  Am.  Dec  364;  Hodgf  v.  New  England  Screw  Co.^  53  Id.  624,  and 
notee  to  these  cases,  where  the  question  is  discussed  at  length;  Smith  v.  Hurd, 
46  Id.  690;  Broum  ▼.  Vandyke,  55  Id.  250;  Smith  ▼.  Poor,  63  Id.  072.  Courts 
of  equity  interfere  by  Injuuction  to  restrain  and  prevent  the  wasting  or 
misappropriating  of  corporate  property  or  fuuds,  and  it  makes  no  difference 
whether  the  corporation  is  a  joint<«tock  manufacturing  or  trading  corpora* 
tion,  or  a  municipal  corporation,  or  is  of  the  character  of  a  school  district: 
Scqfield  v.  Eighth  Sdiool  Diitrict,  27  Conn.  505;  and  where  a  corporation  is 
about  to  exceed  its  powers  by  applying  its  property  to  objects  beyond  the 
authority  of  its  charter,  a  court  of  equity  will  grant  relief  to  a  minority  of  its 
stockholders,  who  dissent  from  such  use  of  its  funds:  Pratt  v.  Pratt,  33  Id. 
455.  It  is  unnecessary  for  the  plaintiffs  to  tkow  that  they  demanded  of  the 
board  of  directors  to  commence  an  action  against  the  president  of  the  corpo- 
ration for  his  wrongful  acts,  when  it  is  alleged  that  the  directors  are  under  his 
influence  and  control,  and  are  instruments  to  do  his  bidding:  Rogers  v.  La- 
fayeUe  Agricultural  Worhe,  52  Ind.  306.  The  principal  case  is  cited  to  the 
foregoing  points;  but  see  it  distinguished  in  Baker  v.  Adm'rqfBaehUf  32  HL 
102. 


Ryan  v.  Dayton. 

[26  OoiwacTiouT,  188.] 
PlumisE  TO  Pat  What  Skkvicbs  arb  Rbasonablt  Wobth  will  bx  Imtubd 
on  the  part  of  a  person  who  employs  another  to  labor,  in  the  absence  of 
a  valid  special  contract  between  the  parties,  where  the  services  were  not 
intended  to  be  gratuitous. 

SmPLOTEE    hat  SuS  iMMBDtATELT  TO  RECOVER  VaLUE  OF  SERVICES  RXM- 

DERBD,  without  waiting  for  the  expiration  of  the  time  fixed  by  the  special 
oootraot,  where  an  end  has  been  put  to  such  contract  by  the  employer. 
Xmplotxb  mat  Rboovxr  Reasonable  Value  or  Services  Rendered,  where 
he  agrees  to  labor  for  a  certain  time  for  a  specified  sum,  to  be  paid  at 
the  expiration  of  that  time,  and  he  is  dismissed  by  the  employer  beoauae 
of  absence  occasioned  by  sickness. 
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Assumpsit  for  work  and  labor.  The  plaintiff  agreed  to  work 
for  the  defendant  on  his  farm  for  one  year  from  August  1, 1854« 
and  the  defendant  agreed  to  pay  him  therefor  one  hundred  and 
sixty  dollars  at  the  end  of  the  term.  The  plaintiff  worked  until 
January^  1855>  when,  on  account  of  sickness,  he  left  the  defend- 
ant's employ  without  giving  any  reason  at  the  time  for  so  doing. 
After  sevexal  days  the  plaintiff  offered  to  return  to  work,  but 
the  defendant  refused  to  allow  him  to  do  so,  and  informed  him 
that  he  was  not  wanted  any  more.  The  plaintiff  then  com- 
menced this  action  on  Februaiy  28, 1855.  The  auditor  to  whom 
the  case  was  referred  found  that  the  plaintiff  performed  his  labor 
faithfully,  and  his  seryices  were  worth  at  the  rate  of  one  hun- 
dred and  sixty  dollars  per  year  for  the  time  he  had  worked. 
The  report  was  accepted,  and  the  questions  arising  thereon  were 
reserved  for  the  advice  of  this  court. 

Webster,  for  the  plaintiff. 

Phelps,  EoUister,  and  Beman,  for  the  defendant. 

By  Court,  Stobbs,  J.  We  do  not  deem  it  necessary  in  this 
case  to  determine  the  question  which  has  been  made,  whether 
the  agreement  between  these  parties  is  within  the  provisions  of 
the  statute  of  frauds.  If  it  is,  the  law  would  give  it  no  effect 
while  it  remained  executory,  and  no  action  could  afterwards  be 
maintained  on  it,  nor  could  it  be  used  as  a  defense  to  an  action 
brought  for  services  rendered  under  it.  It  would  be  treated  for 
these  purposes  as  though  it  never  existed.  But  where  the  ser- 
vices, OS  in  the  present  case,  were  not  intended  to  be  rendered 
gratuitously,  the  law  would,  in  such  absence  of  any  valid  spe- 
cial contract  between  the  parties,  imply  a  promise  on  the  part 
of  a  person  who  employed  another  to  labor,  to  pay  the  latter 
what  he  reasonably  deserved  to  have  for  his  services,  and  he 
would  be  entitled  to  recover  that  sum.  But  in  deterviiiiing 
what  that  amount  should  be,  we  are  by  no  means  prepared  to 
adopt  the  principle  which  has  been  clumed  to  follow  from  thei 
case  of  Cornea  v.  Lamaon,  16  Conn.  246,  that  the  price  actually 
agreed  upon  for  the  services  is  not  to  be  regarded.  It  is  obvious 
that  such  a  rule  would  be  productive  of  great  injustice  to  an 
employer,  where  the  agreement,  invalid  under  the  statute,  of 
frauds,  was  that  the  services  should  be  rendered  for  a  particular 
sum,  which  v^as  less  than  such  services  would  be  worth  if  esti- 
mated independentiy  of  any  such  agreement,  and  as  if  no  price 
bad  been  stipulated:  See  Clark  v.  Tmry,  25  Id.  395.  If,  how- 
ever, the  agreement  in  this  case  is  not  within  that  statute,  we 
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think  ihaty  on  the  facts  found  by  the  auditor,  the  plaintiff  ia 
entitled  to  recover  the  same  amount.  Considering  it  as  a  valid 
agreement,  if  the  omission  of  the  plaintiff  during  the  time  when 
he  was  disabled  by  sickness  from  laboring  for  the  defendant  was 
a  violation  of  the  special  contract  between  them,  it  justified  the 
defendant  in  refusing  to  receive  the  plaintiff  back  into  his  ser- 
vice; but  if  it  was  not,  it  constituted  no  such  justification,  and 
the  plaintiff  had  the  right  to  treat,  as  he  did,  such  refusal  as  a 
rescission  of  the  contract  by  the  defendant,  and  thereupon  to 
bring  an  action  on  the  promise  which  the  law  would,  on  the 
abandonment  of  that  contract,  imply  on  the  part  of  the  defend- 
ant, to  pay  the  value  of  the  services  which  had  been  rendered. 
And  as  an  end  would  thus  be  put  to  the  special  contract,  and 
the  plaintiff's  right  to  recover  would  rest  only  on  such  implied 
promise,  he  would  not  be  bound  to  wait  until  the  expiration  of 
the  time  fixed  by  that  contract  for  its  performance,  as  he  must 
have  done  if  it  were  not  rescinded,  and  he  had  sought  to  enforce 
it,  but  might  sue  immediately* 

The  question  then  is,  whether  the  omission  of  the  plaintiff  to 
labor  during  his  sickness  was  a  sufficient  reason,  when  he  re- 
covered and  offered  to  continue  to  labor,  for  his  dismission  by 
the  defendant,  and  this  must  depend  on  the  true  nature  of  the 
duly  or  obligation  imposed  on  the  plaintiff  by  the  agreement 
between  them.  If  such  an  omission  to  labor  constituted  a  will- 
ful breach  of  such  agreement,  or  is  to  be  considered  as  standing 
on  the  same  ground  as  a  voluntary  abandonment  of  the  service 
of  the  defendant,  it  justified  him  in  refusing  to  receive  the 
plaintiff  back  into  his  service.  If  it  came  short  of  this,  we  are 
of  opinion  that  it  furnished  no  such  justification. 

It  is  difficult  to  reconcile  the  reported  cases  on  the  subject  of 
the  liability  of  an  employer  of  a  person  who  is  hired  to  labor 
for  a  specified  time,  on  wages  to  be  paid  at  the  expiration  of 
that  time,  where  such  person  has,  without  his  fault,  failed  to 
labor  for  the  whole  of  such  time,  or  to  extract  from  them  any 
well-defined  rule.  There  is  much  confusion  in  them,  which 
seems  to  have  arisen  from  the  different  views  entertained  by  the 
courts  on  the  question  whether  such  a  contract  of  hiring  is  to 
be  governed  by  the  principle  which  prevails  in  regard  to  a  con- 
tract to  do  a  specific  piece  of  work,  as  to  build  a  house  or  a  ma- 
chine, for  a  particular  sum;  in  which  case  the  contract  is  held 
to  be  entire,  and  the  performance  of  it  a  condition  precedent  to 
any  right  of  action  against  the  employer,  and  the  non-fulfillment 
of  it  is  not  excused  by*  inevitable  neoessity.    We  do  not  propose 
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to  examine  those  cases  in  detail.  In  the  earliest  of  them  it  was 
established  that  the  same  principle  applied  to  both  of  these 
species  of  contracts,  and  that  therefore  where  the  service  of  a 
person  hired  to  labor  for  a  specified  time  ceased,  within  that 
time,  there  could  be  no  apportionment  of  wages  for  the  actual 
time  of  service,  and  consequently  no  recovery  for  the  services 
rendered  during  such  time.  But  this  rigid  and  unreasonable 
rule  has  recently  been  relaxed,  and  it  is  now  generally,  if  not 
universally,  held  tiiat  wages  may,  in  particular  cases,  be  appor- 
tioned; which,  in  our  judgment,  is  much  more  in  accordance 
with  the  true  character  of  such  a  contract,  the  presumed  inten- 
tion of  the  parties,  and  the  demands  of  justice.  A  contract  of 
this  sort  is  for  the  personal  services  of  the  individual  who  is 
hired,  and  cannot  be  performed  by  the  agency  of  another  person, 
and  in  this  important  respect  is  peculiar,  and  different  from  a 
contract  by  which  one  agrees  to  do  a  particular  piece  of  work,  as, 
for  instance,  to  build  a  house,  which  may  be  performed  through 
another  person.  It  is  unreasonable  to  suppose  that  the  parties  to 
such  an  agreement  as  the  former,  knowing  that  the  person  hired 
is  liable  to  be  interrupted  in  his  labor  by  the  act  of  Gk>d  or  inev- 
itable necessity,  intended  or  expected,  although  there  should  be 
no  express  stipulation  on  the  subject,  that  he  should,  in  such  an 
event,  not  only  lose  his  services,  but,  as  the  case  might  be,  be 
bound  even  to  repay  to  his  employer  what  he  has  received  in 
part  payment  for  them.  And  it  is  obvious  that  a  rule  which 
would  subject  him  to  these  consequences  would  be,  not  merely 
harsh,  but  unjust.  Viewing  the  present  as  a  contract  for  the 
personal  services  of  the  pliuntiff,  and  which  could  only  be  per« 
formed  by  himself,  we  think  that,  from  its  nature,  a  condition 
was  impliedly  attached  to  it,  that  an  inability  to  labor  during 
a  part  of  the  time  stipulated,  produced  by  inevitable  necessity, 
should  so  far  constitute  an  excuse  for  not  laboring  during  that 
period  that  he  should  not  thereby  be  deprived  of  a  right  to  a 
reasonable  compensation  for  the  service  performed  by  him  un- 
der it;  and  that  the  rule  that  where  a  person,  by  his  own  con- 
tract, creates  a  duty  or  charge  upon  himself,  he  is  bound  to 
make  it  good,  if  he  may,  notwithstanding  any  accident,  by 
inevitable  necessity,  which,  properly  understood,  we  do  not  in- 
tend to  impugn,  is  not  applicable  to  such  a  contract:  1  Shep. 
Touch.  180;  Gilbert  on  Covenants,  472;  Shelley's  Case,  1  Co. 
98;  Williams  v.  Hide,  Pal.  548;  Nash  v.  Ashton,  Skin.  42.  In 
regard  to  a  contract  of  this  kind,  we  are  induced  to  adopt  as 
the  most  suitable  and  just  general  rule,  in  a  case  where  the  ser* 
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Tant  leayes  the  seryioe  before  the  end  of  the  time  for  'which  he 
was  hired,  the  one  laid  down  by  Chancellor  Kent,  2  Kent's  Oom, 
258,  259,  that,  unless  he  so  leayes  without  reasonable  cause,  or 
is  dismissed  for  such  misconduct  as  justifies  the  dismission,  he 
does  not  forfeit  a  right  to  his  wages  for  the  period  for  which  he 
has  served.  It  should  be  observed,  however,  that  we  do  not  in- 
tend to  say  that  in  such  a  case  he  would  necessarily  be  entitled 
to  a  proportional  part  of  the  sum  agreed  to  be  paid  for  the 
whole  time,  and  that  it  should  not  be  reduced  so  as  to  indem- 
nify the  employer  for  the  loss  which  he  has  sustained  by  the 
non-fulfillment  of  the  agreement.  This  case  calls  for  no  decis- 
ion on  that  point.  Applying  the  rule  we  have  adopted  to  th^ 
present  case,  we  cannot  entertain  a  doubt  that  the  absence  o' 
the  plaintiff  from  the  defendant's  service,  being  occasioned  bj 
sickness,  was  for  a  reasonable  cause,  and  therefore  constituted 
no  sufficient  reason  for  his  dismissal;  and  that  the  plaintiff  ii 
consequentiy  entitied  to  recover  the  value  of  his  services  a5 
found  by  the  auditor. 

We  place  our  opinion  on  the  distinction  between  a  oontraci 
for  personal  services  and  one  in  which  they  loight  be  lawfully 
performed  by  the  contractor,  either  personally  or  by  the  agency 
of  another;  and  it  will  be  perceived  that  our  views  are  for  the 
most  part  in  accordance  with  those  of  the  supreme  court  of 
Vermont,  in  Fenion  v.  Clark,  11  Yt.  557,  which  was  a  case  in  all 
substantial  respects  like  the  present. 

Advice  accordingly. 

In  this  opinion  the  other  judges,  Ellswobxb  and  HnncAN, 
ooncurred. 

Emploteb's  Rjemxdies  when  Wbonofitllt  Dischabobd:  See  Decaimp  v. 
Ileuntt,  43  Am.  Bee  204,  and  note,  where  the  subject  U  discuraed  at  length. 

Emploteb's  Rioht  to  Reasonable  Value  of  Sbrvices  whebe  Contract 
IS  NOT  Completed:  See,  generally,  PaUerson  v.  Oage,  56  Am.  Dea  96,  and 
liote  collecting  and  classifying  prior  decisions;  Hutchinson  v.  Wetmort^  Id. 
337;  Miller  v.  Ooddard,  Id.  638;  Lee  ▼.  Ashbrook,  55  Id.  110;  Coe  y.  Smith, 
58  Id.  618;  and  see  particularly  where  the  entire  performance  is  prevented 
by  the  employee's  sickness:  Oreene  v.  Linton,  31  Id.  707;  note  to  Haiyward 
V.  Leofnardt  19  Id.  276.  The  principal  case  is  cited  in  Jennings  v.  Lyons,  39 
Wis.  557,  to  the  point  that  where  the  act  to  be  performed  is  one  which  the 
promisor  alone  is  competent  to  do,  the  obligation  is  discharged  if  he  ia  yt^ 
f  onted  by  sickness  or  death  from  performing  it. 
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Sheldon  t;.  Gonneohout  Mutual   Life  Inbue« 
ANOB  Company^. 

[2S  CoxmonoDT,  907.] 

Pajmbht  of  PBxiaiJii  oi  Iksubakob  mat  bk  Aooomfushid  by  an  agent 
of  the  oompany  Terbally  agreeing  with  the  i^lioant  that  he  would  pro- 
vide for  the  required  cash  portion  himself,  which  ahonld  be  oomidered 
and  held  to  be  paid  to  the  oompany,  and  a  note  for  the  balance  ahonld 
be  given  by  the  applicant  to  the  company  at  some  f  atore  time,  and  that 
the  intorance  shonld  take  effect  when  the  proposals  were  accepted; 
especially  after  the  oompany  had  led  the  applicant  to  believe  that  the 
pvemiam  was  agreed  to  be  considered  as  paid  by  the  agent  when  the 
proposition  for  insorance  was  accepted  by  i£ 

Fabol  Bvidbncb  IB  Apmwbtblb  to  Show  Modb  or  Patmbrt  or  Pbb- 
MIUM  or  Iksurangb,  althoogh  the  written  proposals  state  that  the 
insurance  shall  not  be  binding  until  the  premium  b  paid.  The  evidence 
does  not  contradict  or  vary  the  proposals,  for  the  mode  of  payment,  or 
its  legal  equivalent  or  satisfaction,  is  no  part  of  the  writing. 

Fatmbnt  or  Pebmium  is  kot  Madb  Coin>inoir  Pbbobdbnt  to  the  taking 
effect  of  a  contract  of  insurance,  it  seems,  by  a  writing  following  the 
proposals,  but  not  made  a  part  of  the  policy,  either  by  recital  or  reference, 
stating  that  the  applicant  agrees  '*  that  the  assurance  hereby  proposed 
shall  not  be  binding  on  said  company  until  the  amoant  of  premium  as 
stated  therein  shall  be  received  by  said  company  or  an  accredited 
agent" 

AiTTHOBETT  or  Gbnbbal  Insubanob  Aobnt  to  Dispbnsb  with  Patmbht 
or  Prbmium  by  agreeing  that  the  cash  part  of  it,  which  he  was  to 
advance  himself  for  the  applicant,  ahould  be  considered  as  paid,  and  a 
note  for  the  balance  should  be  given  by  the  applicant  to  the  company  at 
some  future  time,  is  a  question  of  fact  which  is  properly  submitted  to 
the  jury. 

CoHTBACT  or  Insubanob  is  Complbtb  without  Delivbbt  or  Pouor, 
where  an  application  has  been  made  which  has  been  approved  and 
accepted  by  tiie  company  or  its  proper  agents  for  that  puipose,  and  a 
policy  has  thereupon  been  made  and  executed,  and  notice  of  such  execu- 
tion given  to  the  applicant. 

Admission  or  Evidencb  Lays  No  Foundation  roB  Nbw  Tbial  when  it 
does  not  affect  the  verdict 

AonoN  by  the  adminislarator  of  Nathaniel  Curtiss  upon  a  i>oI- 
icy  of  life  insurance  claimed  to  have  been  made  by  the  defend- 
ants. Norton,  the  general  agent  of  the  defendants  in  Soffield, 
had  solicited  Curtiss  to  obtain  an  insurance  od  his  life,  but  the 
Litter  declined,  owing  to  his  inability  to  pay  the  premium.  Nor- 
ton then  agreed  that  if  Curtiss  would  make  an  application  for 
insurance  he  would  himself  provide  for  the  one  half  cash  por- 
tion of  the  premium  which  was  required  by  the  company  to  be 
paid,  and  that  it  should  be  considered  and  held  to  be  paid  to 
the  company,  and  that  for  the  other  one  half  of  the  premium 
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Cortiss  should  at  some  convenient  time  thereafter  make  his  note 
payable  to  the  company,  and  also  repay  Norton;  and  it  was 
farther  agreed  that  if  the  application  should  be  accepted  by  the 
company  in  Hartford  the  insurance  should  take  effect  immedi- 
ately upon  such  acceptance.  The  policy -was  made  and  executed 
by  the  defendants  at  Hartford  on  Septeirber  14, 1840,  and  was 
forwarded  a  few  days  later  to  Norton  at  SufSeld,  who  counter- 
signed it,  but  retained  it  in  his  hands  until  October  27th,  when 
ho  returned  it  to  Hartford,  where  the  signature  of  the  president 
was  erased.  Curtiss  had  died  on  October  2l6t  without  having 
made  any  payments,  but  before  this  suit  was  brought  his  ad- 
ministrator offered  to  pay  the  whole  amount  of  the  premium, 
which  the  company  refused  to  receive.  Curtiss  had  signed  a 
declaration  following  the  application,  which  contained  ihe  fol- 
lowing stipulation:  "And  I  do  farther  agree  that  the  assurance 
hereby  proposed  shall  not  be  binding  on  said  company  until  the 
amount  of  premium  as  stated  therein  shall  be  received  by  said 
company  or  an  accredited  agent.''  The  other  material  facts  ap- 
pear in  the  opinion.  The  plaintiff  had  a  verdict,  and  the  de- 
fendants moved  for  a  new  trial. 

Hungerford,  W,  D.  Shipman,  and  PhUXeo^  for  the  motion. 

T.  C.  Perkins  and  Pardee,  against  the  motion. 

By  Court,  Ellsworth,  J.  It  being  agreed  that  the  contract 
for  insurance  would  not  be  binding  until  the  premium  of  in- 
surance was  received  or  provided  for,  and  there  being  no  policy 
delivered  to  prove  that  this  was  done,  it  became  necessary,  on 
ihe  trial  below,  for  the  plaintiff  to  show  that  the  contract  was 
perfected,  and  that  the  precedent  condition  had  been  complied 
with,  so  that  his  intestate  was  entitled  to  demand  and  have  the 
policy  as  agreed.  This  the  plaintiff  undertook  to  show;  and 
offered  evidence  to  prove  that  Norton,  the  agent  of  the  defend- 
ants (who  did  this  business,  and  the  general  business  of  insur- 
ing for  the  defendants  in  Suffield,  where  the  parties  lived), 
solicited  Curtiss,  the  intestate,  to  become  insured  in  their  office; 
that  Curtiss  declined  being  then  insure<l  and  wished  delay,  be- 
cause he  had  not  money  on  hand  to  pay  the  premium,  as  the  terms 
of  the  policy  required;  that  finally  Norton  agreed  that  he  would 
provide  for  the  premium  himself,  and  it  should  be  considered  and 
held  to  be  paid  to  the  company,  and  the  note  for  the  balance 
to  be  given  afterwards,  and  that  the  contract  should  be  held  to 
be  good  when  the  proposals  were  accepted  in  Hartford,  and 
the  policy  should  be  made  out  at  a  future  time,  bearing  dat« 
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from  that  day.  It  would  seem  as  if  this  arrangement,  if  made 
out  by  the  proof  to  the  satisfaction  of  the  jury»  was  material  to 
the  plaintiff's  case,  and  would  establish  the  vaHdiij  of  his  claim 
to  a  proper  policy  of  insurance.  This  arrangement  is  one  of 
daily  occurrence  where  parties  agree  for  an  immediate  insur- 
ance,  but  time  is  giyen  for  the  payment  of  the  premium,  and  the 
oxecution  and  deliver}'^  of  the  policy  df  insurance — the  thing  to 
be  done  is  agreed  to  be  considered  lis  done,  so  that  the  obliga- 
tion to  pay  the  premium  is  the  payment,  and  the  obligation  to 
make  out  a  policy  is  Tirtually  the  policy  itself. 

Now,  the  precise  objection  of  the  defendants  is  this:  the  pro* 
vision  ''premium  paid''  being  in  the  written  proposals,  it  is  said 
that  parol  eyidence  cannot  be  received  to  show  that  the  insurance 
was  to  take  effect  before  the  premium  was  received,  as  this  would 
be  to  vary  the  terms  expressed  in  the  writing.  But  this  is  not 
so.  The  principle  of  law  is  well  enough  stated,  but  clearly  it 
has  no  application  to  this  case.  The  evidence  does  not  contra- 
dict or  vary  the  writing,  but  is  in  harmony  with  it;  for  the 
mode  of  payment,  or  its  legal  equivalent  or  satisfaction,  is  no 
part  of  the  writing  as  claimed;  which  is  the  real  question  in  dis- 
pute. Nor  is  the  parol  agreement  in  the  nature  of  a  previous 
conversation  merged  in  a  written  contract  afterward  made,  and 
therefore  to  be  held  to  be  the  exclusive  evidence  of  what  the 
parties  have  finally  setUed  upon.  The  mode  of  payment  strictiy 
need  not  be  any  part  of  the  contract  of  insurance;  it  may  be  col- 
lateral to  it,  and  provable  as  made  before,  or  after,  or  at  the 
time  of  the  writing,  unless  the  writing  declares  what  the  mode 
should  be,  which  this  does  not. 

We  might  go  further,  and  deny  that  the  words  in  the  propo- 
sals, ''and  I  do  further  agree  that  the  assurance  hereby  pro- 
posed shaU  not  be  binding  on  said  company  until  the  amount 
of  premium  as  stated  therein  shaU  be  received  by  said  com* 
pany  or  an  accredited  agent,"  make  the  payment  of  the  pre- 
mium a  condition  precedent,  as  was  claimed  in  the  argument, 
because  those  words  are  no  part  of  the  policy  either  by  recital 
or  reference.  They  are  part  of  a  writing  following  the  pro- 
posals, which  says  "  that  the  preceding  proposal,  answer,  and 
statement  marked  A  is  correct,  and  shall  be  the  basis  of  the  con- 
tract between  the  parties."  The  paper  referred  to  states  cer- 
tain  &cts,  such  as  the  age  of  the  applicant,  his  place  of  residence, 
his  occupation,  his  health,  etc.,  which  statements  must  be  true, 
or  the  policy  never  takes  effect;  but  the  clause  under  consider* 
ation  is  not  a  proposal,  answer,  or  statement;  it  is  a  collateral 
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igieement,  fixing  the  time  when  the  risk  shall  commence  hj  fix- 
ing the  time  of  payment  of  the  premimn. 

Besides,  it  is  eyezy  day's  experience,  and  oar  reports  are  full 
of  such  cases,  for  persons  to  be  held  to  have  waived  provisions 
and  conditions  inserted  in  contracts  for  their  own  special  ben* 
efit,  and  therefore  to  be  estopped  from  insisting  upon  that  which 
is  inconsistent.  wiUi  what  they  have  said  and  done  to  affect 
others.  The  defendants  were  called  upon  to  speak  at  the  proper 
time,  and  cannot  now,  after  their  silence  or  their  co-oi>eration, 
be  permitted  to  disappoint  others,  who  had  a  right  to  give  them 
their  confidence  at  the  time.  Curtiss  supposed  the  premium  was 
agreed  to  be  considered  as  paid  by  the  agent,  when  the  proposi- 
tion for  insurance  was  accepted  at  Hartford.  The  jury  have 
found  that  both  he  and  Norton  so  understood  it.  And  although 
the  business  was  not  done  with  proper  care  and  attention,  yet  it 
was  in  fact  done,  and  done  at  the  request  of  the  agent,  who  pro- 
posed to  Curtiss  to  have  the  contract  closed  at  the  time  and  in 
the  manner  it  was  closed,  and  we  cannot  permit  the  defendants 
to  deny  or  repudiate  the  act  of  their  agent,  if  indeed  he  was  their 
agent  in  the  transaction;  which  brings  us  to  the  next  point  in 
the  argument. 

The  defendants  admitted  that  Norton  was  and  had  been  their 
general  agent  for  getting  insurances  in  Suffield  for  many  years 
before;  and  further,  his  manner  of  doing  their  business,  the 
jury  find,  was  well  known  to  them,  and  not  disapproved  of  by 
them;  but  the  defendants  deny  his  authority  in  this  instance  to 
dispense  with  the  payment  of  the  premium  on  the  making  of 
the  contract.  This  is  a  question  of  fact,  and  the  existence  and 
extent  of  this  authority  is  just  the  question  which  the  plaintiff 
claimed  should  go  to  the  jury,  and  so  the  court  viewed  it  m 
their  charge  to  the  jury;  and  in  the  course  taken  by  the  court 
we  cannot  see  any  error  or  ground  of  complaint  The  plaintiff 
insisted  that,  it  being  admitted  that  Norton  was  the  general 
agont  of  the  defendants,  as  already  stated,  the  jury  should  infer 
from  that  fact,  and  much  other  evidence  which  was  before  them, 
that  he  was  fully  authorized  to  do  as  he  had  done.  They  alluded 
particularly  to  the  printed  circular  and  commission  sent  by  tlie 
defendants  to  their  agents  throughout  the  country,  and  to 
pamphlets  and  books  accompanying  them,  and  the  knowledge 
which  the  defendants  had  of  the  manner  in  which  Norton  and 
their  agents  generally  did  their  business  abroad,  and  the  fact 
that  the  defendants  hod  never  expressed  any  dissent  to  this  con- 
tinued course  of  things. 


Digitized  by  VjOOQIC 


Feb.  1866.]  Sheldon  t;.  Life  Ins.  Ck>.  509 

We  cannot  say  that  the  jnxy  did  wrong  in  coming  to  their 
condosionB.  Little  evidence  of  Norton's  authority  would  be 
neeesaarjy  after  the  admission  that  he  was,  and  long  had  been, 
the  agent  of  the  company  to  transact  their  business  in  SuflBeld, 
and  certainly  not  as  to  his  authority  to  agree  that  he  would  ad- 
Tance  the  premium  himself,  and  charge  it  in  a  priyate  account 
to  the  applicant,  and  to  do  whatever  else  was  incidentally  neces-* 
saiy  and  customary  in  business  of  that  nature.  The  powers  of 
insurance  agents,  locally  established,  are  in  the  main  pret^ 
uniform  and  general  in  this  country.  These  agents  are  furnished 
with  blank  policies,  which  need  only  to  be  filled  out,  and  coun- 
tersigned and  delivered,  to  perfect  the  contract  of  insurance, 
though  in  some  cases  there  are  restrictions  and  conditions,  which 
persons  who  ask  for  insurance  must  take  care  to  observe  and 
follow,  or  they  will  not  obtain  a  valid  insurance.  The  extent  of 
these  powers  has  too  often  been  discussed  and  too  often  decided 
to  need  our  comments,  and  may  be  found  in  all  the  elementary 
books  and  in  numerous  reported  cases.  We  refer  to  one  case 
only,  which  was  not  cited  on  the  aigument,  though  the  principle 
is  familiar  to  evezy  respectable  lawyer:  New  York  Central  Ins. 
Co.  V.  Nat.  Fro.  Ina.  Co.^  20  Barb.  469.  One  of  the  conditions 
of  the  policy  there  was  that  no  insurance  should  be  binding 
until  the  actual  payment  of  the  premium.  The  money  was  in 
the  bank  where  the  agent  was  in  the  habit  of  making  his  deppsits, 
deposited  to  the  credit  of  the  insured.  The  cashier  told  the 
agent  of  the  insurers,  at  the  time  the  arrangement  for  the  insur- 
ance was  made,  that  he  could  have  the  money.  The  agent 
directed  him  to  let  it  lie,  saying  that  when  he  wanted  the  money 
he  would  draw  for  it  It  was  not  in  fact  drawn  by  him  until 
after  the  fire.  Held,  that  the  agent  had  waived  a  strict  compli- 
ance with  the  condition,  and  that  he  had  authoriiy  to  do  so.  A 
like  principle  was  settled  by  this  court  in  Peck  v.  New  London 
Co.  Mutual  Ins.  Co.,  22  Conn.  575,  where  we  held  that  a  local 
agent  could  waive  a  condition  contained  in  the  policy  of  in- 
surance. 

But,  it  is  said,  even  if  Norton  could  agree  that  the  cash  part 
of  the  premium  should  be  considered  as  paid,  by  being  charged 
in  the  agent's  private  account,  this  cannot  apply  to  the  note  to 
be  given  for  the  balance  of  the  premium.  We  think  the  judge 
left  this  point  in  a  correct  manner  to  the  jury  in  his  charge. 
He  instructed  them  that  the  question  depended  on  the  same 
principles  of  law  and  fact  as  the  question  respecting  the  pay« 
ment  of  the  cash  part  of  the  premium.    This  is  correct. 
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It  is  forther  claimed  that  the  ooort  mided  {he  joiy  by  infonx^ 
them  that,  **  when  an  application  has  been  made,  and  that  appli- 
cation has  been  approved  and  accepted  by  the  company,  or  its 
proper  agents  for  that  purpose,  and  a  policy  has  been  thereupon 
made,  executed,  and  completed,  and  notice  of  such  execution 
given  to  the  assured,  the  contract  of  such  insurance  is  complete, 
and  the  applicant  is  entitled  to  the  policy.'^  It  is  said  that  the 
jury  would  naturally  understand  from  this  that  the  payment  of 
the  premium,  or  any  arrangement  for  its  payment,  is  unimpor- 
tant if  only  a  policy  is  made  out  and  ready  to  be  delivered  on 
payment.  This  objection  will  vanish  when  it  is  remembered  that 
the  remarks  were  made  with  reference  to  the  objection  that 
there  would  be  no  contract  of  insurance  unless  a  policy  was 
executed  and  delivered,  in  which  sense  the- remarks  were  right 
and  proper,  for  the  contract  of  insurance  may  be  perfected,  and 
become  mutually  obligatory,  without  a  policy  executed  in  form 
and  delivered,  and  we  cannot  think  that  the  jury  could  have 
understood  that  the  payment  of  the  premium  was  not  necessary 
before  the  poliflj  or  the  contract  of  insurance  could  take  effect 
if  it  was  not  waived  or  considered  as  paid. 

The  plaintiff,  in  his  cross-examination  of  Norton,  inquired 
about  his  practice  with  Curtlss,  as  to  crediting  him  in  account 
with  premiums  in  other  insurances.  The  answer  being  in  the 
negative,  the  reception  of  the  evidence,  if  incorrect,  lays  no 
foundation  for  a  new  trial;  for  the  question  and  answer  did  not 
affect  the  verdict. 

The  motion  for  a  new  trial  for  a  verdict  against  evidence, 
which  is  an  address  to  the  sound  discretion  of  the  court,  we  do 
not  grant.  We  add  only  a  word  to  what  we  have  already  said. 
There  were  two  main  facts  in  dispute,  which  the  }uij  found  for 
the  plaintiff:  1.  The  arrangement  between  Cnrtiss  and  Norton, 
that  the  premium  should  be  considered  as  provided  for;  and 
2.  The  authority  of  Norton  to  do  this  act.  These  questions 
being  settled  in  favor  of  the  plaintiff,  he  was  entitled  to  recover, 
and  we  see  nothing  in  the  evidence  which  makes  us  believe  that 
the  verdict  is  against  evidence. 

We  do  not  advise  a  new  trial. 

In  this  opinion  the  other  judges,  Stobbs  and  Hxmux,  con* 
ourred. 

New  trial  not  to  be  granted. 

Conditions  nr  Pouor  for  Insuksbs'  Benefit  mat  be  Waived  bt  Texm: 
BcwUm  V.  American  Mutual  Life  Iw.  Co,,  25  Conn.  551;  Couch  r.  Cit$  Firt 
In$.  Co.,  37  Id.  249;  lUinoU  Fire  Ine.  Co.  v.  StanUm,  57  Hi  883.    So  wbera 
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an  ageot  is  intrnsted  with  a  policy  for  the  pnrpoee  of  deliTering  it,  and  de> 
liyer*  it  in  violatson  of  a  {irovinon  of  the  policy  aa  to  prepayment,  the  assared 
has  a  right  to  assume  that  prepayment  has  heen  waived:  OrUchett  v.  Amerin 
can  Ins.  Co.,  53  Iowa,  407.  The  principal  case  is  cited  to  the  foregoing 
points. 

Indtyidval  Crbdit  or  Insubbd  mat  bx  Aooxptbd  as  Patmzmt  cr  Pre* 
MTUM  BY  AoBNT  OT  Ck)MPAKT:  White  V.  CohnecHcut  Fire  Ins.  Co,,  120  Mass. 
ia^,  citing  the  principal  case. 

Contract  or  Insurance  is  Pbrfbgtjei>  whkn  Poltot  is  Exioxttbd,  with* 
OUT  Manual  D,£LiyERT:  Jmuranee  Co.  r.  CoU,  20  WalL^70,  referring  to  the 
principal  ca^. 


CoNNEonouT  M.  L.  iNa  Co.  v.  New  Tobk  &  New 
Haven  R.  R.  Co. 

(35  OoinmoxioiiT,  365.] 

Civil  Liabilitt  dobs  not  Exist  at  Common  Law  vob  Dbstruotion  or  Hu* 
man  Litb,  whatever  the  nature  of  the  oonseqnences  may  be,  or  however 
dearly  such  a  wrong  may  involve  pecuniary  damage. 

Lbqal  Injury  cannot  bb  Suobsstullt  Claimkd  tbou  Anoihbr  becaase 
the  latter  has  injured  a  third  person  in  such  a  manner  that  the  plaintifTs 
contract  liabilities  are  thereby  affected. 

^nsubancb  Company  cannot  Rbooybr  Damagbs  in  tebir  Own  Riobt  rsoM 
Railroad  Company  through  whose  negligence  in  killing  the  insoied, 
who  was  a  passenger,  the  insurers  were  obliged  to  pay,  where  there  is  no 
privity  of  contract  between  the  insurers  and  the  railroad  company,  and 
no  direct  obligation  of  the  latter  to  the  former  growing  out  of  the  oon* 
tract  or  relation  between  the  insured  and  the  railroad  company. 

AonoN  on  the  case.    The  opmion  states  the  facts. 

Hunger/ord  and  W.  D.  Shipman,  for  the  plaintifb. 

Baldwin,  for  the  defendants. 

By  Court,  Stobbs,  J.  The  defendants,  a  railroad  company, 
are  charged  with  having  negligently  occasioned  the  death  of  one 
Dr.  Beach,  by  which  event  the  plaintiffs,  a  life  insurance  com- 
pany, have  been  compelled  to  pay  to  his  representatives  the 
amount  of  an  instirance  affected  upon  his  life;  of  which  amount 
a  recovery  is  sought  in  this  action.  A  plea  in  bar  sets  forth  a 
payment  to  the  administratrix  of  the  deceased  of  the  damages 
for  which  the  defendants'  negligence  had  rendered  them  legally 
liable,  and  also  a  discharge  by  her.  This  plea  and  the  demur- 
rer  thereto  require  no  examination,  as  they  are  immaterial,  in  the 
view  which  we  take  of  the  declaration. 

It  is  clear  from  the  declaration  that  a  pecuniary  injury  has 
been  sustained  by  the  plaintiflB,  in  consequence  of  the  unlawful 
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conduct  of  ihe  defendants.  If  the  injnxy  thoa  set  forth  be  ac- 
tionablCy  or  an  injury  in  a  legal  Bense,  there  most  be  a  recoveiy. 
But  we  are  of  the  opinion  that  the  wrong  complained  of  is  not  the 
proper  subject  of  a  suit  at  law,  both  for  reasons  appertaining  to 
the  peculiar  nature  of  the  injury,  and  to  the  manner  in  which  its 
consequences  are  brought  home  to  the  party  claiming  redress. 

The  act  complained  of  is  the  producing  of  death.  We  are  at 
once  met  with  the  inquiry  whether,  under  the  common-law  sys- 
tem, a  party  is  liable,  cimliier,  for  the  destruction  of  human  life, 
whatever  tiie  nature  of  the  consequences  may  be,  or  however 
clearly  such  a  wrong  may  involve  pecuniary  damage.  The  whole 
history  of  the  common  law  of  England  discloses  no  recognition 
of  such  a  liability,  although  instances  of  pecuniary  loss  result- 
ing from  death,  designedly  or  negligently  produced  by  human 
agency,  must  have  been  almost  without  number.  In  one  or  two 
cases  the  suggestion  of  such  a  liability  has  been  summarily  con- 
tradicted by  courts,  with  such  a  meagemess  or  total  absence  of 
argument  as  almost  to  give  the  contradiction  the  semblance  of 
obiter  dictum.  Lord  EUenborough,  in  Baker  v.  Bolton,  1  Camp. 
493,  said  briefly,  when  a  husband  sought  to  recover  damages 
against  a  wrong-doer  who  had  caused  his  wife's  death,  for  the 
loss  of  her  society  and  of  the  benefit  of  her  services,  that  in  a 
civil  court  the  death  of  a  human  being  cannot  be  complained  of 
as  an  injury. 

It  is  manifestly  not  one  reason,  but  many,  which  lie  at  the 
basis  of  the  common-law  rule.  Considerations  of  the  most  varied 
and  grave  character  would  present  themselves  to  the  minds  of 
any  court,  even  although  the  matter  should  be  submitted  to 
them  as  an  original  question,  to  dissuade  them  from  entertain- 
ing any  action  sounding  in  damages,  and  seeking  a  recovery 
on  account  of  the  destruction  of  life.  Should  damages  be  de- 
manded in  right  of  the  deceased  for  the  injury  to  him,  in  the 
name  of  his  representative,  a  right  would  clearly  be  claimed  by 
the  mere  representative,  which,  from  the  nature  of  things,  could 
never  have  inhered  in  the  principal  for  one*  instant  of  time. 
No  contract  even  could  be  made  recognizing  such  a  right,  and 
providing  for  a  compensation  for  the  loss  of  one's  life.  The 
contract  of  insurance  upon  lives  was  tolerated,  not  on  the  ground 
that  death  was  a  proper  subject  of  pecuniary  remuneration,  but 
as  a  mere  wager,  which  might,  if  lawful,  as  all  wagers  once 
were,  depend  as  well  upon  Uie  duration  of  life  as  upon  any 
other  contingency.  Or  if  a  suit  should  be  brought  to  recover 
for  the  mental  suffering,  loss  of  society,  comfort,  support,  and 
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protection  reBoIting  from  the  death  of  another  person,  we 
should  see  at  once,  so  intertwined  is  the  web  of  human  affec- 
tion, interest,  and  relationship,  that  the  author  of  his  death, 
however  slight  or  accidental  his  default,  would  be  responsible 
in  numberless  actions  brought  on  behalf  of  wives,  children, 
friends,  brothers,  sisters,  and  dependents  of  all  degrees,  to  say 
nothing  for  the  present  of  creditors,  and  for  an  injury  of  such 
incalculable  extent  writers  on  jurisprudence,  perhaps  without 
strict  accuracy,  have  assigned  the  awful  magnitude  of  the  wrong 
as  the  reason  why  neither  court  nor  jury  have  ever  been  trusted 
by  the  law  with  the  function  of  estimating  it.  The  experiment 
of  seeking  legal  redress  for  the  consequences  of  death  from  the 
wrong-doer  has  sometimes  been  tried,  always  in  cases  where 
the  pecuniaiy  consequences  of  the  injury  were  so  clearly  trace- 
able as  to  make  a  right  to  compensation  vezy  like  a  logical 
necessity;  as,  for  instance,  where  a  husband  has  lost  his  wife, 
to  all  whose  manual  services  he  was  entitled:  BeUeer  v.  Bolton, 
supra;  and  where  a  father  had  been  deprived  of  his  child,  all 
whose  labor  with  all  its  avails  belonged  exclusively  to  his 
parent:  Carey  r.  Berkshire  B.  B.  Co.,  1  Cush.  476  [48  Am.  Dec. 
616].  But  such  actions,^  if  countenanced,  would  furnish  no 
sound  apology  for  a  limitation  of  the  principle  which  they  in- 
volved, and  when  tested  by  argument,  have  invariably  been  dis- 
couraged. The  case  of  Ford  v.  Monroe,  20  Wend.  210,  is  not 
only  an  anomaly  on  the  score  of  principle,  but  anomalous  by 
reason  of  the  fact  that  a  question  so  momentous  as  the  right  to 
treat  death  as  an  actionable  injury  was  overlooked  both  by 
counsel  and  the  court  in  eveiy  stage  of  the  case. 

Modem  legislation,  for  reasons  connected  with  the  public 
good,  has  in  special  cases,  and  for  the  benefit  of  particuliur  per- 
sons, and  to  a  limited  amount,  created  a  liability  for  injuries  re- 
sulting in  death,  when  caused  by  misconduct  of  a  certain  speci- 
fied character.  But  so  far  is  this  from  being  a  recognition  of 
any  common-law  right  or  principle,  that  the  extremely  artificial 
quality  of  such  enactments  furnishes  the  highest  proof  that  they 
substantially  create  a  public  offense,  with  the  sanctions  of  a 
suitable  penalty,  which  is  to  be  appropriated,  as  is  just,  for  the 
benefit  of  those  who  in  ordinary  cases  would  be  the  greatest 
pecuniary  sufferers  by  the  death  of  the  deceased. 

We  have  no  inclination  to  abrogate  the  common-law  doctrine 
that  the  death  of  a  human  being,  whatever  may  be  its  conse- 
quences in  a  pecuniaiy  or  in  any  other  aspect,  is  not  an  action- 
able injury. 
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The  other  branch  of  our  iDquiiy,  relating  to  the  manner  in 
which  the  injury  complained  of  was  brought  home  to  the  party 
claiming  to  have  suffered  by  it,  coucems  principles  of  great 
practical  interest,  and  novel  in  their  present  application.  The 
plaintiffs  sustain  no  relation  to  the  authors  of  the  wrong,  other 
than  that  of  mere  contractors  with  the  party  injured,  and  their 
contract  liability  is  the  medium  through  which  the  injury  is 
brought  home  to  them.  They  justly  say  that  their  loss  is  in 
fact  distinctly  traceable,  and  solely  due,  to  the  misconduct  of 
the  diefendants;  that  the  death  of  Dr.  Beach,  caused  by  the 
defendants,  in  a  legal  sense  determined  the  only  contingency 
out  of  which  their  liability  grew,  and  brought  upon  them  the 
consequences  of  that  liability,  which,  through  the  defendants' 
unlawful  acts,  had  now  become  fixed.  Still  the  question  re- 
mains, notwithstanding  this  precise  exhibition  of  cause  and  efEecty 
whether  these  consequences,  of  which  the  deceased  was  prima- 
rily the  subject,  and  which  affected  the  plaintifb  only  because 
they  had  put  themselves  into  the  position  of  contractors  with 
him,  were,  in  a  legal  view,  brought  home  to  the  plaintiffs,  di- 
rectly or  indirectly.  The  completeness  of  the  proof  of  connect 
tion  between  the  acts  of  the  defendants  and  the  loss  of  the 
plaintiffs  does  not  vary,  although  it  may  tend  to  confuse,  the 
aspects  of  the  case.  The  single  question  is  whether  a  plaintiff 
can  successfully  claim  a  legal  injury  to  himself  from  another, 
because  the  latter  has  injured  a  third  person  in  such  a  manner 
that  the  plaintiffs'  contract  liabilities  are  thereby  affected. 

An  individual  slanders  a  merchant  and  ruins  his  business:  is 
the  wrong-doer  liable  to  all  the  persons  who,  in  consequence  of 
their  relations  by  contract  to  the  bankrupt,  can  be  clearly  shown 
to  have  been  damnified  by  the  bankruptcy  f  Can  a  fire  insurance 
company  who  have  been  subjected  to  loss  by  the  burning  of  a 
building  resort  to  the  responsible  author  of  tiie  injuzy,  who  had 
no  design  of  affectiug  their  interest,  in  their  own  name  and 
right  ?  Such  are  the  complications  of  human  afEsurs,  so  endless 
and  far-reaching  the  mutual  promises  of  man  to  man  in  busi- 
ness and  in  matters  of  money  and  property,  that  rarely  is  a  death 
produced  by  human  agency  which  does  not  affect  the  pecuniaiy 
interest  of  those  to  whom  the  deceased  was  bound  by  contract 
To  open  the  door  of  legal  redress  to  wrongs  received  through 
the  mere  voluntary  and  factitious  relation  of  a  contractor  with 
the  immediate  subject  of  the  injury  would  be  to  encourage  col- 
lusion and  extravagant  contracts  between  men,  by  which  the 
death  of  either,  through  the  involuntary  default  of  others,  might 
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be  made  a  souroe  of  splendid  profits  to  the  other,  and  would 
also  inyite  a  system  of  litigation  more  portentous  than  our  juns- 
prudenoe  has  yet  known.  So  self-eyident  is  the  principle  that 
an  injury  thus  suffered  is  indirectly  brought  home  to  the  party 
seeking  compensation  for  it,  that  courts  haye  rarely  been  called 
upon  to  promulgate  such  a  doctrine.  The  case,  howerer,  of 
Anthony  t.  Slaid,  11  Met.  290,  referred  to  at  the  bar,  is  in  point. 
A  contractor  for  the  support  of  paupers  had  been  subjected  to 
extra  expense  by  means  of  a  beating  which  one  of  those  paupers 
had  received,  and  he  sought  from  the  assailant  a  recoyexy  of  the 
expenditure.  But  the  court  held  that  the  damage  was  remote 
and  indirect,  having  been  sustained,  not  by  means  of  any  natural 
or  l^;al  relation  between  the  plaintiff  and  the  party  injured,  but 
by  means  of  the  special  contract  by  which  he  had  undertaken  to 
support  the  town  paupers. 

The  case,  however,  would  present  a  different  aspect  if,  by 
virtue  of  the  contract  between  the  railroad  company  and  the 
deceased,  a  direct  relation  was  established  between  the  former 
and  the  insurers.  If  the  contract  for  the  transportation  of  Dr. 
Beach  safely,  either  in  its  terms,  or  through  its  necessary  legal 
incidents,  or  by  fair  inference  as  to  the  intent  of  the  parties, 
devolved  upon  the  railroad  company  a  duty  towards  the  present 
plaintiffs,  the  latter  might  sue  for  a  violation  of  that  duty.  An 
obligation  thus  imposed  will  not  always  require  a  suit  for  its 
breach  to  be  brought  by  a  party-  to  the  contract;  an  indepen- 
dent right  of  action  resides  in  the  party  to  whom  the  duty  was  to 
be  performed.  In  this  respect  there  is  no  difference  between 
an  obligation  imposed  by  law  and  by  contract.  Where  the  duty 
of  keeping  a  highway  is  lodged  in  a  certain  quarter  by  statute, 
the  way  is  to  be  kept  in  repair  for  the  public,  for  everybody, 
and  when  any  person  is  injured  by  its  defects,  the  breach  of 
'duty  is  to  him,  and  he  has  an  action  for  the  violation  of  his 
right  If  a  stage-coach  proprietor  agrees  with  a  master  to  carry 
his  servant,  and  injures  the  latter  on  the  road,  he  is  liable 
directly  to  the  servant;  for  although  undertaken  at  the  request 
of  and  by  agreement  with  another,  the  duty  was  directly  to 
the  party  injured:  Longmeid  et  ux.  v.  HoUiday,  6  Eng.  L.  & 
£q.  563.  But  it  is  evident  that  the  present  case  cannot  be 
brought  within  the  principle  of  such  decisions.  It  would  be 
unfair  to  argue  that  when  two  parties  make  a  contract  Uiey 
design  to  provide  for  an  obligation  to  any  other  persons  than 
themselves  and  those  named  expressly  therein,  or  to  such  as  t^*) 
naturally  within  the  direct  scope  of  the  duties  and  obligations 
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prescribed  by  the  agreement.  On  this  point  xt  if  eiac^\k  to  say 
that  when  an  agreement  is  entered  into  neither  pari^  ctontem- 
plates  the  requirement  from  the  other  of  a  duty  towcnJs  all  th€ 
persons  to  whom  he  may  have  a  relation  by  numberless  priTate 
contiaotSy  and  who  may  therefore  be  affected  by  the  breach  of 
the  other's  undertakings.  We  cannot  find  that  any  public  Ian 
charged  the  present  defendants  with  any  duty  to  the  plaintiffi 
regarding  Dr.  Beach's  life;  nor  can  we  see  that  Dr.  Bead 
exacted,  either  expressly  or  by  reasonable  intendment,  any  obli- 
gation from  the  defendants  towards  the  insurers  of  his  life  whe? 
he  contracted  for  his  transportation  to  New  Tork.  Had  On: 
life  of  Dr.  Beach  been  taken  with  intent  to  injure  the  plaintiffi 
through  their  contract  liabiliiy,  a  different  question  would  arise, 
inasmuch  as  eveiy  man  owes  a  duiy  to  every  other  not  intention 
ally  to  injure  him. 

We  decide  that,  in  the  absence  of  any  pririiy  of  contract  be- 
tween the  plaintiflw  and  defendants,  and  of  any  direct  obliga- 
tion of  the  latter  to  the  former  growing  out  of  the  contract  ox 
relation  between  the  insured  and  the  defendants,  the  loss  of  the 
plaintiffs,  although  due  to  the  acts  of  the  railroad  company, 
being  brought  home  to  the  insurers  only  through  their  artificial 
relation  of  contractors  with  the  party  who  was  the  immediate 
subject  of  the  wrong  done  by  the  railroad  company,  was  a  re- 
mote and  indirect  consequence  of  the  misconduct  of  the  defend- 
ants, and  not  actionable. 

Since  the  determination  of  this  case,  we  have  observed  a 
decision  recentiy  made  in  Maine,  Bochmgham  M.  F.  Ins.  Co,  v. 
Bosher,  89  Me.  258  [63  Am.  Dec.  618],  fully  confirming  the  legal 
theory  which  we  have  advanced.  The  suit  was  brought  against 
a  party  who  had  willfully  fired  a  store  by  the  insurance  company, 
who  had  paid  the  consequent  loss,  and  in  their  own  name.  The 
court  dismissed  the  action  on  demurrer,  taking  the  same  view* 
of  the  common-law  doctrine  which  we  have  expressed  relative 
to  the  indirect  and  remote  manner  in  which  the  interests  of 
the  insurer  were  prejudiced  by  the  misconduct  of  the  wrong-doer. 

The  cases  in  which  insurers  have  been  permitted  to  recover 
against  the  authors  of  these  losses  are  not  in  contravention  of 
these  principles.  They  have  recovered,  not  by  color  of  their 
own  legal  right,  but  under  a  general  doctrine  of  equiiy  juris- 
prudence, commonly  known  as  the  doctrine  of  subrogation, 
applicable  to  all  cases  wherein  a  party  who  has  indemnified 
another  in  pursuance  of  his  obligation  so  to  do  succeeds  to 
and  is  entitied  to  a  cession  of  all  the  means  of  redress  held  by 
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the  party  indemnified  against  the  party  who  has  oooadoned  the 
loss.  In  some  instances  the  doctrine  has  been  oaxried  so  far 
that  on  insurer  has  been  i)ermitted  to  recover  from  the  insured 
such  compensation  as  the  latter  has  subsequently  obtained  from 
the  wrong-doer;  as  if  the  money  paid  by  the  tort-feasor,  under 
such  circumstances,  was  really  paid  for  the  use  of  the  insurer^ 

By  virtue  of  this  doctrine,  there  is  no  doubt  of  the  right  of  an 
insurer  who  has  paid  a  loss  to  use  the  name  of  the  insured  in 
order  to  obtain  redress  from  the  author  of  the  wrong — a  right  to 
be  exercised  for  the  benefit  of  the  party  equitably  entitled  to  its 
benefits,  not  to  be  enforced  by  its  possessor  in  his  own  name,  but 
by  him  as  the  successor  to  the  remedies  of  the  person  whom  he 
has  indemnified.  Having  no  independent  claim  on  the  wrong- 
doer, he  might  be  successfully  met  by  the  superior  equitiee  of 
the  wrongdoer;  such,  for  instance,  as  a  payment  to  tiie  party 
directly  injured,  without  notice  of  the  insurer's  daim  to  be  sub- 
rogated. Nothing  can  be  plainer  than  that  an  indirect  liability 
of  this  kind  is  an  argument  rather  against  the  claim  of  a  direct 
responsibility  of  the  wrongdoer  than  a  suggestion  in  its  favor. 
The  views  taken  by  courts  in  recognizing  the  insurer's  right 
of  subrogation  tend  to  sustain  the  principle  which  we  now 
maintain.  See  case  of  Propeller  MwiHceQo  v.  MMiaon,  17  How. 
154;  MJawn  v.  Saintbury,  26  Eng.  Com.  L.  86;  Taies  v.  Whyte^ 
4  Bing.  N.  0.  272;  Quebec  Fire  Ins.  Go.  v.  St.  Louis,  22  Eng. 
L.  &  Eq.  78;  Hart  v.  Western  R.  E.  Co.,  18  Met.  99  [46  Am. 
Dec.  719]. 

We  advise  the  superior  court  to  render  judgment  for  the  de- 
fendants. 

In  this  opinion  the  other  judges.  Wins  and  Hinuv,  ooii- 
onrred. 

Judgment  for  defendants. 

Civil  Liabujtt  dois  hot  Bzibt  at  Ooioidn  Law  torn  DvnuJonoN  ot 
HuMAH  Lm:  Cart^  ▼.  BerhMrt  R.  R.,  48  Am.  Dee.  616,  and  note  632; 
Hubghv. N. 0.ikO.R.R.,5iU.B65;8hiM$y.  Fon^ 60 Id. 698.  The prin- 
dpalcaaei8dtedtothi8e£foctinPa{/r^v./\>rtf«M2«<e.i?.  Allen,  56. 

iNSa&ANCS  COMFAHT  OAMKOT  MaINTAIK  AonON  IN  OS  OWH  NaMX  A0AIN8T 

Thibd  Pabtt  Who  Oooasionxd  Loss:  RoeHngkam  M^Uwd  F.  In$.  Oo.  ▼. 
Ro$her,  63  Am.  Deo.  618.  The  principel  CMe  is  died  to  this  point  in  Peoria 
M.  SF.  InM.  Co.  ▼.  I^ro$i,  87  DL  836;  HaU  v.  Raiiroad  Oompamiei,  18  WslL 
872;  although  it  was  reoognised  that  a  snit  might  he  maintained  in  tlie  name 
of  the  insored  for  the  ose  of  the  insorers. 

Thx  fbincipal  casb  is  a£80  cited  and  qooted  in  McNairy  v.  OAomftefioin, 
84  Conn.  888,  to  the  pohit  that  a  privity  most  exist  hetween  the  aot  of  t 
Am.  Dbo.  Vol.  LVX«87 
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the  fa^niy  ^wmtjjMi^i^  of  {n  ocdw  to  by  the  hmadMmhurm 
leoovefyi  hat  where  the  deckntioii  ellegee  that  the  defaadent  intMided  te 
h^me  the  pbintUT  hi  doing  the  tot,  meh  fektioo  vM^  and  the  deelemtion 
Umiffioknt;  andinGtrv^ory  t.  J9foofti»85Id.446»itiedted  totheeflEbottbet 
where  one  is  h^nred  hj  the  wroQgfol  aot  of  another,  and  othenare  Indireetlj 
and  oonaeqnentiaUy  Injured*  but  not  by  reaaon  of  any  natoial  or  Wgd  rela> 
tion,  the  injnrieo  of  the  latter  are  deemed  too  ramote  to  oonatitate  a  oaoae  of 
aotkn;  but  the  role  ia  dllBnent  where  the  ii^nry  la  done  with  a  malWwia  or 
frandiUent  deil|^  to  h^nre  another  throq|^  a  eooAiaot  rtlatkuit  dlati^galih* 
faig  the  prinoipal  oaaes  Id.  447. 
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Job  v.  Staib. 

i  ov  THmnLTii  abs  Ihsuvvioiist  to  SuicAiir  Oovmnov  iob 
Aunmnsiva  Pdoov.  The  indinMt  proof  ooBsid«od  MtfalMlofy  ill 
noh  oaiet  !■  that  of  ohemioAl  MialyiisMid  tettiof  the  oontanteof  the 
•tonuMsh  and  boweli. 

XmnonfUT  for  administering  poiion.  The  fMts  ue  eteted  in 
the  opinion* 

A.  L.  Woodward^  far  the  appelknl 

JC  D.  Ptfty,  aUomey  general,  for  ihe  state. 

Bj  Oonrty  Baxooll,  0.  J.  This  is  an  appeal  from  a  oon^fio- 
tion  and  sentence  of  death  passed  upon  the  prisoner  Joe,  on  a 
ohaxge  of  haTing  administered  poison  and  white  arsenic  to  a 
negro  woman,  Bebeoca.  She  did  not  die  from  the  alleged 
effdots,  bat  is  examined  as  the  only  witness  to  the  &ots  of  the 
case,  excepting  the  medical  attendant.  But  little  complaint  is 
made  of  the  instractions  given  to  the  jury,  which  seem  to  have 
been  drawn  with  exceeding  care  and  caution  on  the  part  of  the 
judge  below,  and  are,  on  the  whole,  liberal  to  the  prisoner. 
Beliance  is  placed  in  this  court  on  the  motion  for  a  new  trial, 
presented  to  and  oveimled  bj  the  court  below,  and  the  broad 
position  assumed  that  the  facts  of  the  case  do  not  establish  a 
case  of  guilt. 

It  is  rather  a  singular  dronmstance  that  new  trials  were  never 
granted  until  within  a  recent  period,  in  England,  in  cases  of 
felonj,  this  object  being  in  some  degree  attained  bj  the  judge 
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reserying  a  point  of  difflonliy  for  the  decision  of  the  oonrt  aboTe. 
The  courts  of  this  countiy  have  maintained  a  different  practice, 
even  granting  a  new  trial  where  the  case  was  either  against  the 
weight  of  eyidence  or  not  sustained  bj  it.  Appeals  are  not 
often  allowed  in  criminal  cases,  and  if  permitted,  the  assign- 
ment of  error  is  usually  confined  to  questions  of  law.  In  tins 
state  the  appeal  is  not  only  allowed,  but  the  duty  is  imposed 
upon  the  court  of  examining  into  the  coirectness  of  the  ruling 
as  to  the  rcfusalx)!  a  new^trial. 

The  criine  of  poisoning  is  of  so  shocking  a  character,  so  re- 
volting to  every  sentiment  of  our  nature,  so  tax  exceeding  all 
others  in  atrocity,  that  we  have  not  been  able  to  yield  a  willing 
ear  to  the  accusation  or  to  admit  it  with  ready  facility.  If  true, 
the  punishment  of  the  law  would  not  be  by  any  means  too 
seyere.  With  a  due  sense  of  its  importance,  as  well  to  the  pub- 
lic as  to  the  prisoner,  not  at  all  diminished  by  the  fact  that 
the  individual  implicated  is  a  free  man  of  color,  we  approach 
the  consideration  of  the  subject.  The  cases  to  be  found  in  the 
books,  both  medical  and  legal,  exhibit  abundant  evidence  of  the 
absence  of  proper  skill  and  acquaintance  with  the  subject, 
creating  the  fearful  impression  that  many,  very  many,  innocent 
persons  have  been  sacrificed  to  prejudice  and  ignorance  rather 
than  to  actual  guilt. 

Modem  science,  with  its  peryading  power,  has  removed  this 
difficulty  by  substituting  certainly  in  place  of  the  obscuriiy 
that  has  so  long  prevailed.  To  the  philosopher,  the  man  of 
science,  and  physician,  the  world  is  indebted  for  imi>ortant 
aid  in  judicial  investigations  through  means  of  chemical  tests 
applied  to  matter  ejected  from  the  stomach  and  bowels,  and  to 
the  different  parts  of  the  body.  A  remarkable  instance  of  the 
certainty  attending  such  an  examination  is  given  in  the  Edin- 
burgh Medical  Journal  of  Science  as  having  occurred  in  Paris, 
rhe  head,  trunk,  and  two  lower  extremities  of  a  man  were  found 
in  different  and  distant  parts  of  the  city,  and  were  subjected  to 
the  scrutiny  and  examination  of  physicians,  who,  applying  to 
them  the  results  of  science  and  skill,  came  to  the  conclusion  that 
ike  individual  was  killed  during  sleep,  a  sleep  induced  by  artifi- 
cial means;  that  this  was  the  result  of  drunkenness  or  the  effect 
of  some  narcotic;  that  the  throat  must  have  been  cut,  and  an 
immense  quantify  of  blood  lost;  that  the  decapitation  and  cut- 
ting off  of  the  limbs  must  have  been  immediately  performed  by 
a. person  accustomed  to  such  operations;  that  the  instrument 
was  sharp-edged  and  long;  that  the  person  committing  the  act 
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mtist  liave  been  a  Tigorons  person,  and  the  incisions  made  by 
the  same  hand»  but  the  murderer  became  nervous  at  the  close  of 
the  deed.  They  then  examined  the  internal  parts,  and  came  to 
the  conclusion  that  the  deceased  labored  under  no  disease.  In 
examining  the  contents  of  the  stomach,  they  found  a  small  quan- 
tify of  alcohol  and  prussic  acid.  A  few  weeks  afterwards  the 
murderer  delivered  himself  up  and  confessed,  confirming  in  a  re- 
markable degree  these  various  opinions  of  the  physicians:  Wills 
on  Circumstantial  Ev.  244.  The  German  and  French  authors 
on  medical  jurisprudence  hold  that  poisoning  can  never  be  com- 
pletely established  unless  the  particular  poison  be  found,  a  doc- 
trine not  adopted  in  English  jurisprudence :  Id.  215, 216.  Yet  this 
accomplished  author  says:  **  Upon  general  principles,  it  cannot 
be  doubted  that  courts  of  law  would  require  chemical  evidence 
of  the  poisoning  whenever  it  was  attainable,  and  it  is  believed 
that  no  modem  case  of  satisfactoiy  conviction  can  be  adduced 
where  there  has  not  been  such  evidence,  or  in  its  absence  the 
equivalent  of  confession:''  Id.  221.  ''The  most  decisive  and 
satisfactoiy  evidence  of  poisoning,"  says  this  author,  ''is  the 
discoveiy  by  chemical  means  of  the  existence  of  poison  in  the 
body,  in  the  matter  ejected  from  the  stomach,  or  in  the  food 
or  drinks  of  which  the  sufferer  has  partaken:''  Id.  215.  "It 
is  even  maintained  that  conviction  cannot  be  considered  sat- 
isfactoiy where  circumstances  of  suspicion  even  are  blended 
with  the  scientific  testimony,  unless  the  crime  be  established  by 
adequate  evidence  independently  of  moral  circumstances: "  Id. 
238,234. 

In  the  case  before  us  there  was  no  examination  of  any  kind 
made.  The  contents  of  the  stomach  and  bowels  were  not  even 
noticed  until  a  day  afterwards,  and  this  material  part  of  evi- 
dence, so  important  to  the  ascertainment  of  truth,  is  wholly 
wanting.  In  the  symptoms,  and  these  alone,  is  there  evidence  of 
guilt.  Before  noticing  these,  it  is  proper  to  advert  to  the  weight 
and  consequence  assigned  to  such  evidence  in  books  of  au- 
thority, legal  as  well  as  medical.  "Medical  writers  appear  to 
be  agreed  in  opinion  that  the  symptoms  and  post-mortem  exam- 
ination, which  are  commonly  incident  to  cases  of  poisonings,  are 
such  as  in  general  may  be  produced  by  other  cases:"  Wills  on 
Circumstantial  Ev.  211;  Whart.  Crim.  L.,  3d  ed.,  391. 

The  Penny  Cyclopedia,  vol.  18,  p.  307,  in  an  elaborate  article 
containing  a  review  of  the  subject,  says :  "  It  is  evident  from  these 
circumstances  that  in  a  fatal  case  of  suspected  poisoning  by  an 
irritant  subject,  it  will  seldom  be  possible  to  decide  upon  the 


Digitized  by  VjOOQIC 


6S2  Job  v.  State.  pSIorida^ 

evidence  of  fhe  fljmptomB  alone.  When  poison  lias  aotoally  been 
taken^  the  symptoms  are  sometimes  so  modified  by  dronmstancer 
peculiar  to  the  case  that,  even  where  they  have  been  carefully 
observed,  much  doubt  has  remained  respecting  their  cause;  and 
on  the  other  hand,  the  symptoms  of  naturally  excited  disease 
often  too  closely  resemble  those  of  poison  to  permit  a  positive 
conclusion  being  arrived  at.  The  circumstances  that  usually 
first  excite  suspicion  of  poison  having  been  taken  are,  that  the 
person  affected  is  suddenly  attacked  by  symptoms  of  severe  ill- 
ness, which  come  on  soon  after  eating  or  drinking,  vrithout  any 
premonitory  indications,  which  regularly  increase  in  severity 
without  undergoing  any  important  change  in  their  character, 
and  which  rapidly  prove  fatal.  All  these,  however,  are  &r  from 
affording  sufficient  evidence  of  poisoning.  Suddenness  of  attack 
is  common  to  many  disorders,  a&  cholera,  whether  ordinary  or 
Asiatic,  plague,  perforating  ulceration  of  the  digestive  canal, 
ai>oplexy,  and  epilepsy;  and  even  in  some  cases  of  fever  the  pre- 
monitory symptoms  are  too  slight  to  attract  the  attention  of  the 
patient.'' 

Whilst,  then,  symptoms,  as  a  general  rule,  may  not  be  relied 
on  as  giving  satisfactory  evidence  of  the  use  or  presence  of 
poison,  tiie  question  yet  arises.  May  not  symptoms,  in  the  qpe- 
cific  case  of  poisoning  by  arsenic,  by  irritant  subjects,  when 
applied  to  those  proved  to  exist  in  ihe  case  under  considera- 
tion, sustain  the  conviction  and  establish  the  guilt  of  the  pris- 
oner? It  is  much  io  be  regretted  that  in  the  solution  of  these 
important  questions  we  have  not  the  aid  of  the  intelligent 
physicians  who  gave  to  the  juiy  a  description  of  the  symptoms 
usual  in  cases  of  poisoning  by  arsenic,  their  statement  not  be- 
ing fully  incorporated  in  the  record,  and  only  a  few  symptoms 
described  by  one  of  them;  and  thus  we  are  necessarily  thrown 
upon  our  own  imperfect  knowledge  and  researches  in  prose- 
cuting our  investigation  upon  the  authorities  cited  in  the  brief 
of  the  prisoner's  counsel,  the  positions  assumed,  and  the  views 
presented  in  his  argument.  It  is  true,  the  attending  physician 
expresses  his  opinion  that  the  case  exhibited  specific  symptoms 
of  poisoning  by  arsenic,  yet,  with  all  respect  for  his  intelligence 
and  learning,  we  should  not  deem  that  we  had  discharged  our 
duty  in  relying  upon  that  alone,  without  a  more  extended  exam- 
ination. It  must  be  remembered,  too,  that  his  evidence  is 
necessarily  imperfect,  as  he  saw  none  of  the  symptoms  of  the 
first  day,  nor  noticed  the  appearances  of  matter  ejected  from  the 
stomach  and  bowels  at  this  period,  most  important  and  interest- 
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ing  of  all  others  to  fhe  true  onderBtandiiig  of  fhe  Bubjeot  The 
wiineas  epeaks  also  of  symptoms  not  specified  in  the  reoord, 
from  which  we  infer  that  some^  possibly  essential  to  the  forma- 
tion of  a  right  judgment,  are  omitted.  If  this  be  so,  it  is 
deeply  to  be  r^pretted,  as  the  court  most  decide  the  case  upon 
the  fiicts  set  forth  in  the  record,  and  are  not  permitted  to  pre- 
sume any  not  presented. 

Let  us  now  refer  to  the  &ct8  deyeloped  by  the  CTidence  in 
the  case  under  consideration.  "  The  prisoner  and  the  person 
complaining  of  being  poisoned,  a  slave  named  Bebecca,  were  at 
work  at  Mrs.  Oerard's  in  Tallahassee,  both  engaged  in  getting 
breakfast — ^the  woman  for  the  white  family.  The  prisoner 
handed  Bebecca  some  cow  haslet  which  he  had  been  cooking  in 
an  iron  i>ot,  asking  her  to  eat.  She  ate  about  six  mouthfuls, 
and  immediately  felt  a  pain  in  the  heart;  cannot  express  the  rest 
of  her  feelings;  felt  as  if  she  wanted  to  throw  up,  but  could  not 
just  then.  Commenced  vomiting  about  eleven  o'clock  of  that 
day;  was  blind  when  the  misery  was  on;  had  great  pain  in  the 
breast,  then  all  over.  For  two  or  three  months  was  unable  to 
work  much  at  anything;  had  not  been  sick  before  eatii^  the 
haslet;  felt  effects  immediately  after  eating,  felt  as  if  going  to 
die;  had  painful  and  bloody  duscharges.'^  This  is  the  statement 
of  Bebecca  herself.  A  physician  was  not  called  in  until  the 
second  day;  he  speaks  of  the  appearance  of  the  patient  as  fol- 
lows: ''There  was  frequent  vomiting  and  discharges  from  the 
bowels,  both  tinged  with  blood;  legs  partially  paralyzed,  great 
tenderness  abput  the  stomach;  patient  a  week  under  treatment.'' 

Do  these  facts,  as  detailed  by  the  witnesses,  of  themselves  afford 
sufficient  and  satisfactory  evidence  of  poisoning?  and  are  they 
such  as  to  remove  all  reasonable  doubt  that  poisoning,  and  noth- 
ing else,  produced  the  symptoms  exhibited  ?  Could  not  the  an- 
imal food  itself,  especially  this  particular  kind,  in  any  supposabk 
case  of  imperfect  cookery,  the  article  itself  perhaps  unfit  to  be 
eaten,  or  in  a  bad  state  of  preservation,  possibly  eaten  in  a  dis- 
turbed condition  of  the  stomach,  have  produced  such  effects? 
Could  they  not  have  existed  as  the  consequence  of  some  other 
cause  than  arsenic  or  poison  of  any  kind?  Are  they  indeed 
attributable  to  no  other  cause?  and  must  they  be  necessarily 
ascribed  to  arsenic,  or  some  deadly  and  destructive  thing  alone? 

Medical  writers  give  the  following  as  the  usual  symptoms  in 
cases  of  poisoning:  ''  The  chief  symptoms  caused  by  the  internal 
administration  of  irritant  poisons  are  those  of  severe  irritation 
of  some  or  all  parts  of  the  aUmentary  canal.    They  commonly 
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ezoite  bmning,  heat,  lednesSy  and  swelling,  and  sometimes  tdcera* 
tion  of  the  lining  of  the  month,  throat,  and  tongne,  difficnltrjr 
of  swallowing,  bnming  pain  of  the  stomaoh,  with  nausea,  retch- 
ing, and  Tomiting,  tenderness  on  pressure,  and  tension  of  the 
upper  part  of  the  abdomen.  The  matters  Tomited  consist,  first, 
of  the  food  or  other  contents  of  the  stomach,  and  afterwards  of 
tough  mucus,  with  more  or  less  of  blood  and  bile;  the  sickness 
is  almost  incessant,  and  is  usually  accompanied  bj  seyere  suffer- 
ing. The  pain  commonly  (Bxtends  from  the  stomach  along  a 
part  or  the  whole  of  the  digestiye  canal,  with  tenderness  on 
pressure,  and  usually  constant  and  painful  diarrhea  of  mucus 
and  loss  of  blood.  The  pulse  is  quick  and  feeble;  there  is  great 
prostration  of  strength,  excessive  burning,  thirst,  cold  and  damp 
skin,  extreme  anxiety  of  countenance  and  manner,  and  often 
considerable  difficulty  of  breathing.'* 

The  most  general  effect  of  irritant  poisoning  is  acute  inflam- 
mation of  the  stomach,  and  its  administration  may  therefore  be 
regarded  as  highly  probable  in  any  case  in  which  a  competent 
observer  finds  the  signs  of  an  acute  inflammation  of  the  stomach 
during  life,  and  its  effects  after  death.  "  In  most  cases  of  this 
kind  of  poisoning  a  burning  sensation  in  the  throat  is  perceived 
directly  after  the  poison  is  taken,  being  the  effects  of  its  contact 
during  or  soon  after  the  act  of  swallowing:"  Penny  Oyolopedia, 
Poison,  807. 

Beck  represents  the  symptoms  of  poisoning  by  arsenic  "  as 
so  remarkable  as  not  to  be  confounded  with  natural  disease." 
He  states  them  to  be  "  marks  of  irritation  extending  from  the 
throat  to  the  rectum,  the  difficulty  in  swallowing,  the  pains  of 
the  bladder  in  passing  water,  the  affections  of  the  genitals,  the 
vomiting  and  bloody  diarrhea,  extreme  weakness:"  2  Beck's 
Med.  Jur.  417.  The  same  writer  gives  us  the  earliest  symptoms, 
sickness  or  faintness,  succeeded  by  pain  in  the  region  of  the 
stomach,  most  commonly  of  a  burning  kind,  much  aggravated 
by  pressure;  violent  fits  of  vomiting  and  retching,  with  a  dry- 
ness, heat,  and  tightness  in  the  throat  creating  an  incessant  de- 
sire for  drink,  hoarseness  and  difficulty  of  speech,  matter  vom- 
ited greenish  or  yellowish,  but  sometimes  streaked  or  mixed  with 
blood.  The  burning  of  the  throat  not  always  present,  sometimes 
so  severe  as  to  be  attended  with  fits  of  suffocation  and  convulsive 
vomiting.  Diarrhea  generally,  not  always;  when  this  is  severe, 
the  rectum  is  excoriated,  and  burning  heat  felt  there  and  along 
the  whole  of  the  alimentary  canal;  mouth  and  lips  inflamed  and 
present  dark  specks  and  blisters,  lungs  affected,  shortness  of 
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breath,  tigbtness  across  fhe  chest,  and  in  a  few  cases  actual  in- 
flammation»  etc. :  Id.  870.  When  life  is  prolonged  several  days 
or  saved,  the  early  symptoms  are  of  the  inflammatory  variety,  as 
just  described.  The  snbseqaent  ones  are  referable  to  nervous 
irritation.  They  vary  from  coma  to  an  imperfect  palsy  of  the 
arms  and  legs,  and  between  these  extremes  are  observed  epilep- 
tic fits  or  tetanus.  Among  occasional  results  where  life  is  saved 
are  irritability  of  the  stomach,  attended  with  constant  vomiting 
of  food,  loss  of  the  hair,  and  desquamation  of  the  cuticle,  sore- 
ness and  inflammation  of  the  eyes,  etc. :  Id.  872. 

It  will  be  clearly  perceived,  we  think,  that  the  case  before  us 
is  defective  in  many  of  the  most  prominent  distinctive  symptoms 
described  by  the  authors  above  quoted  as  most  reliable  in  dis- 
criminating cases  of  ppisoning  by  arsenic  from  those  of  disease 
produced  by  other  causes.  The  symptoms  exhibited  in  the 
present  case  are  very  few,  and  by  no  means  create  the  clear  and 
distinct  impression  upon  the  mind  which  is  made  by  those 
described  by  authors  on  medical  jurisprudence  as  peculiar  to 
this  particular  kind  of  poisoning. 

Passing  this  branch  of  the  subject,  we  next  proceed  to  the  in- 
quiry whether  there  are  other  circumstances  in  the  case  regarded 
as  giving  weight  and  force  to  the  accusation.  *'  There  are  par- 
ticulars of  moral  conduct,''  says  the  writer  so  often  quoted,  that 
"  by  writers  on  circumstantial  evidence  are  considered  as  lead- 
ing to  important  and  well-grounded  presumptions  as  motives  to 
crime,  declarations  indicative  of  intentions,  preparations  for 
the  commission  of  crime,  possession  of  the  fruits  of  crime,  re- 
fusal to  account  for  appearances  of  suspicion  or  unsatisfactory 
explanation  of  such  appearances  with  evidence  indirectly  confes- 
sional : "  Wills  on  Circumstantial  Ev.  55.  "  If  it  be  proved  that 
a  party  charged  with  crime  has  been  placed  in  circumstances 
which  commonly  operate  as  inducements  to  commit  the  act  in 
question;  that  he  has  so  far  yielded  to  the  operation  of  those 
inducements  as  to  have  manifested  the  disposition  to  commit  the 
particular  crime;  that  he  has  possessed  the  requisite  means  and 
opportunities  of  effecting  the  object  of  his  wishes;  that  recently 
after  the  commission  of  the  act  in  question  he  has  become  pos- 
sessed of  the  fruits,  or  other  consequential  advantages,  of  the 
crime;  if  he  be  identified  with  the  corpus  delicti  by  any  conclusive 
mechanical  circumstance,  as  by  the  impression  of  his  footsteps, 
etc. ;  if  there  be  relevant  appearances  of  suspicion  connected  with 
his  conduct,  etc. ,  such  as  he  might  reasonably  be  presumed  to  be 
aUe  to  account  for,  but  which  he  will  not  and  cannot  explain. 
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etc. — ^CheoonourronceofaUormanyofiliefleiixge&toii^^ 
naiorallyy  reasonably,  and  satisfaotorilj'  establishes  the  moxal 
certainty  of  his  personal  guilt,  if  not  with  the  same  degree  of 
assurance  as  if  he  had  been  seen  to  commit  the  deed,  at  least 
mth  all  the  assurance  which  the  nature  of  the  case  and  the  Tast 
majority  of  human  actions  admit:"  Id.  250. 

Now,  this  part  of  the  case  is  not  only  deficient  and  wanting  in 
ereiything  to  create  a  presumption  unfavorable  to  the  prisoner, 
but  the  proof  of  the  person  alleged  to  be  poisoned  removes  and 
prevents  a  supposition  of  this,  even.  "  She  and  the  prisoner 
never  had  a  falling  out,  and  were  always  on  good  terms.''  She 
was  a  slave,  too;  had  no  money  to  tempt  her  destruction.  There 
was  nothing  to  gain;  no  fear  of  loss. 

Having  thus  considered  the  facts  of  the  case  and  the  law  con- 
nected therewith,  it  may  aid  in  the  consideration  of  cases  de- 
pending upon  circumstantial  evidence  to  refer  to  the  rules  and 
maxims  which  philosophic  wisdom  and  judicial  experience  have 
laid  down  as  safeguards  of  truth  and  justice  with  respect  to  evi- 
dence in  general,  and  which  apply  with  peculiar  force  to  cases 
of  the  present  character. 

*'The  facts  alleged  as  the  basis  of  the  inference  must  be 
strictly  connected  with  the  factum  probandum:"  Wills  on  Cir- 
cumstantial Ev.  177.  ''The  circumstances  proved  must  lead 
to  and  establish  to  a  moral  certainty  the  particular  hypothesis 
assigned,  to  account  for  them.  In  other  words,  the  f^ts  must 
be  of  such  a  nature  that  their  existence  is  absolutely  inconsistent 
with  the  non-existence  of  their  alleged  moral  cause,  and  that 
they  cannot  be  explained  upon  any  other  reasonable  explanation. 
The  conclusion  drawn  from  the  premises  assigned  as  its  basis 
must  satisfactorily  explain  and  account  for  all  the  facts  to  the 
exclusion  of  every  other  reasonable  solution : "  Id.  187.  ''  If  the 
circumstances  are  equally  capable  of  solution  upon  the  hypothe- 
sis of  innocence  as  upon  that  of  guilt,  they  ought  to  receive  a 
favorable  construction,  and  to  be  discarded  as  presumptions  of 
guilt:"  Id.  187, 188.  "  If  there  be  any  reasonable  doubt  as  to 
the  proof  of  the  corpus  delicti,  or  as  to  the  reality  of  the  con- 
nection of  the  circumstances  of  evidence  with  the  faidtum  jpro- 
handum,  or  as  to  the  proper  conclusion  to  be  drawn  from  these 
circumstances,  it  is  safer,  and  therefore  better,  to  err  in  acquit* 
ting  than  in  convicting:"  Id.  189, 190. 

These  rules  are  not  needed  to  the  conclusion  we  have  arrived 
at  in  the  present  case. 

It  has  been  seen  very  clearly  that  there  is  no  direct  proof  of 
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poison  tiaced  to  the  pxisoner  from  the  beginning  to  the  end  of 
this  transaction — ^none  of  the  fact  of  poisoning;  that  the  in- 
direct  proof  considered  satisfactorj  in  snch  cases — that  of 
chemical  analysis  and  tests  applied  to  the  matter  ejected  through 
the  influence  of  the  poison  from  the  stomach  and  bowels — and 
of  all  moral  dronmstances,  is  wanting;  that  the  only  fact 
relied  upon,  that  of  symptoms  admitted  in  cases  of  this  nature 
to  be  unsatisfactory  and  unreliable,  in  this  case  is  particularly 
defectiye  and  unsatisfactory.  Where,  then,  is  there  ground  for 
conyiction?  Without  saying  that  there  is  none,  we  are  clearly 
of  opinion  that  there  is  not  sufficient  to  justify  the  conyiction, 
and  that  the  prisoner  is  rightfully  entitled  to  a  new  triaL 

The  judgment  will  be  reversed,  and  the  cause  remanded  for  a 
new  trial,  and  other  proceedings  to  be  had. 

PBoor  or  PoiBOimiQ — ^How  Pbovxd  nr  OsKSRiiL. — Crimiiud  poiMoingb 
mpmnaUy  where  death  resnlts,  can  seldom  be  proved  directly;  and  oiroam- 
•tantial  evidence  of  it  !•  necessarily  attended  with  peculiar  difficulties.  The 
sources  of  evidence  are  five  in  number,  viz.:  1.  Symptoms  developed;  2.  Ap- 
pearances presented  on  a  poM'tnortem  examination;  8.  Chemical  analysis; 
4.  Experiments  on  animals;  and  5.  Moral  dronmstances;  Dean's  Med.  Jur. 
305;  2  Whart  &  Still^'s  Med.  Jur.,  sec.  4;  Taylor  on  Poisons,  c.  10-12;  Wills 
on  Circumstantial  Ev.,  5th  Am.  ed.,  217-235.  Symptoms  and  appearances 
were  formerly  much  relied  upon  as  evidence  of  general  poisoning,  but  they 
are  not  now  regarded  by  writers  on  medical  jurisprudence  as  furnishing  any- 
thing more  than  a  probability,  perhaps  a  high  probability:  Dean's  Med.  Jur. 
905, 309;  Taylor's  Med.  Jur.,  Reese's  ed.  1873, 98;  Wills  on  Circumstantial  Ev. 
217;  Whart  Crim.  Ev.,  sec.  787.  '*  There  is  no  one  symptom  or  pathological 
condition,"  says  Taylor,  "which  is  peculiar  to  poisoning;  but  at  the  same 
time  there  is  probably  no  disease  which  presents  all  ^ose  characteristics 
which  are  met  with  in  a  special  case  of  poisoning."  Mr.  Wills  thus  accu- 
rately states  the  doctrine:  '*It  is  obviously  essential  that  the  particular 
symptoms  and  post-mortem  appearances  should  be  shown  to  be  not  incompat- 
ible with  the  hypothesis  of  death  from  poison.  In  general,  such  appearances 
are  inconclusive,  since,  though  they  are  commonly  characteristic  of  death 
from  poison,  they  not  infrequently  resemble  the  appearance  of  disease,  and 
may  have  been  produced  by  some  natural  cause.  Nevertheless,  as  to  some 
particular  poisons,  the  symptoms  may  be  so  characteristic  as  to  afford  unmis- 
takable evidence  of  poisoning,  and  preclude  all  possibility  of  referring  the 
event  of  death  to  any  other  cause."  A  post-mortem  examination  is  not  neces- 
sary in  all  cases  to  a  conviction  for  poisoning:  Polk  v.  State^  36  Ark.  1 17;  and 
if  had,  it  may  be,  as  well  as  the  chemical  analysis  of  organs  and  tissues  taken 
from  the  body,  without  the  presence  of  the  prisoner  or  his  counsel:  Stale  v. 
Bowman,  80  N.  C.  432. 

In  regard  to  chemical  analysis,  Taylor,  in  his  work  on  poisons,  c.  11,  sajrs: 
"  It  has  been  supposed  that  chemical  evidence  of  poisoning  was  always  neces- 
sary, and  that  the  eorpue  ddieti  was  not  made  out  unless  the  poison  were 
discovered  by  a  chemical  analysis.  This,  however,  is  not  a  correct  view  of 
the  matter.  There  are  many  poisons  which  cannot,  at  present,  be  detected 
by  chemical  analysis,  and  among  those  susceptible  of  analysis,  there  are  nu- 
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meroos  oiroimiBtanoes  which,  irreepeotiTe  of  a  criminal  tampering  with  the 
viscera,  may  occar  to  prevent  their  detection  in  the  food,  the  vomited  matten, 
or  the'  contents  of  the  stomach  and  bowels.  *  *  *  All  that  is  required 
legally  is  that  there  should  be  satisfactory  proof  of  a  person  having  died  from 
poison;  the  discovery  of  poison  in  the  body  is  not  necessarily  evidence  of  its 
having  caused  death,  nor  is  its  non-discovery  evidence  that  death  has  not 
been  caused  by  it."  The  same  view  is  maintained  by  the  following  works: 
Taylor's  Med.  Jur.,  Baese's  ed.  1873,  109;  Dean's  Med.  Jur.  310;  2  Beck's 
Med.  Jur.,  Oilman's  ed.  1863,  457,  note.  In  HaUheU  v.  Commonwealth^  70 
Va.  1026,  1030,  it  is  asserted  that  the  presence  of  poison  need  not  be  chemi- 
cally ascertained,  to  warrant  a  conviction,  and  the  principal  case  is  referred 
to  on  the  point  that  it  was  formerly  difficult  to  secure  a  conviction  otherwise; 
but  undoubtedly,  as  Mr.  Bishop  says,  '*  in  all  poisoning  cases,  a  chemical 
analysis  of  the  contents  of  the  stomach  is,  if  it  may  be  had,  practically  de* 
sirable:"  2  Bish.  Crim.  Proc,  sec.  650,  citing  the  principal  case. 

Evidence  qf  poisoning,  from  experiments  on  animals,  rests  upon  the  assump- 
tion that  poiBons  act  in  the  same  manner  on  the  lower  animals  as  on  man, 
which  is  only  partially  true:  Taylor  on  Potaons,  c.  12.  The  experiments 
are  only  useful  as  a  means  of  determining  whether  a  particular  snbstance  is 
injurious  to  animal  life  or  not,  and  also,  sometimes,  to  ascertain  its  physio- 
logical operations,  as  well  as  the  pathological  changes  produced  by  it:  Id.; 
Dean's  Med.  Jur.  315.  On  an  indictment  for  manslaughter,  where  death  is 
occasioned  by  the  application  of  a  lotion  to  the  skin,  evidence  may  be  given 
of  the  effect  of  the  lotion  when  applied  to  other  patients:  Rex  v.  Lcrngt  4  Oar. 
k.  P.  398. 

In  regard  to  the  use  of  any  particular  evidence  to  prove  poisoning,  Mr. 
WiUs  says:  *'  It  would  be  most  unreasonable,  and  lead  to  the  grossest  in  jus* 
tice,  and  in  some  circumstances  to  impunity  of  the  worst  of  crimes,  to  require^ 
as  an  imperative  rule  of  law,  that  the  fact  of  poisoning  shall  be  proved  by  any 
special  and  exclusive  medium  of  proof,  when  that  kind  of  proof  is  unattain* 
sble,  and  especially  if  it  has  been  rendered  so  by  the  act  of  the  offender  him- 
self. No  universal  and  invariable  rule,  therefore,  can  be  laid  down,  and 
every  case  must  depend  upon  its  own  particular  circumstances;  and,  as  in  all 
other  cases,  the  corpus  delicti  must  be  proved  by  the  best  evidence  which  can 
be  adduced:"  Wills  on  Circumstantial  Ev.  233. 

Casks  Showino  Admissibiutt  or  Expkbt  Tbstimont. — **The  effects  d 
different  poisons,  alike  on  the  system  generally  and  in  the  individual  in- 
stance, applied  internally  or  externally,  may  be  shown  by  this  evidence:" 
Bish.  Crim.  Proc.,  sec.  631.  A  physician  is  competent  to  testify  as  an  ex- 
pert, and  give  his  opinion  that  death  was  caused  by  the  administration  of 
poison:  Afitdiell  v.  StcUCf  58  Ala.  417;  and  he  may  be  asked  to  describe  the 
symptoms  which  appear  upon  the  administration  of  any  particular  poison: 
I^eople  V.  Bobinson,  2  Park.  Cr.  236;  Polk  v.  State,  36  Ark.  117,  124.  So  a 
person  who  is  a  chemist  and  toxicologist,  but  not  a  physician  or  surgeon,  may 
testify  as  an  expert  concerning  the  effect  of  a  poison,  as  strychnine,  upon  the 
human  stomach  and  system:  State  v.  Cook,  17  Kan.  392.  But  a  physician 
cannot  testify  as  an  expert  as  to  the  effects  of  poiBon  until  it  is  first  shown 
that  he  is  qualified  as  such  from  study  and  experience:  Polk  v.  State,  36  Ark. 
117.  His  information,  however,  may  be  derived  from  books,  and  need  not 
be  from  his  own  observation  and  experience:  State  v.  Terrell,  12  Bich.  L.  321. 
In  State  v.  Hinkle,  6  Iowa,  380,  the  opinions  of  two  practicing  physidana 
were  received.  One  of  them  stated  that  he  was  not  a  professional  chemist,  but 
understood  some  of  the  practical  details  of  chemistry—that  portion,  at  leasts 
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which  pertained  to  his  profeation;  that  he  had  no  praetieal  ezperienoe  in  tiie 
analysis  of  poisons  until  he  analyaed  the  stomaoh  of  the  deceased;  that  sinoe 
that  time  he  had  conducted  experiments  npon  a  small  scale;  and  that  he  was 
previously  acquainted  with  the  means  of  detecting  poisons,  and  had  since 
bad  some  experience  in  that  way.  The  other  testified  that  he  was  not  a 
practical  chemist,  but  understood  the  chemical  tests  by  which  the  presence  of 
strychnine  could  be  detected;  that  he  understood  the  principles  of  chemistry 
as  laid  down  in  the  books;  that  he  never  experimented  with  a  view  to  detect 
strychnine  by  chemical  tests;  that  he  had  seen  experiments  by  professors  of 
chemistry;  and  that  there  was  one  test  much  relied  on,  the  trial  of  which  he 
had  witnessed.  Where,  on  a  trial  for  murder  by  poisoning-  by  arsenic,  the 
theory  of  the  proeecution  was  that  it  had  been  administered  two  or  three 
days  before  death,  it  is  competent,  after  an  opinion  by  a  physician  as  to  the 
appearances  on  a  poU-^norUm  examination,  and  the  time  indicated  by  them 
when  the  poison  was  introduced  into  the  stomach,  to  ask  an  experienced 
chemist  whether,  in  his  opinion,  a  physician,  from  a  mere  post-morUm  exami- 
nation of  the  exterior  surface,  and  the  indications  of  inflammation  which  he 
discovers,  can  determine,  with  any  d^ree  of  certainty,  the  precise  period  of 
time  when  such  inflammation  was  caused:  Hartung  v.  People^  4  Paric  Cr. 
319.  A  chemist  is  quite  as  competent  to  answer  the  question  as  a  physician. 
So  it  is  competent  to  ask  a  phy^cian,  on  his  cross^xamination,  to  give  his 
opinion  whether  certain  symptoms,  particularly  specified,  were  those  of  arsen- 
ical poisoning,  when  the  witness  had  previously  given  testimony  in  relation 
to  the  same  subject-matter,  and  where  the  symptoms  inquired  about  are  the 
same  of,  which  evidence  had  been  previously  given  by  another  witness:  ^(e- 
phen$  V.  People,  Id.  511.  Where  a  physician,  after  giving  his  opinion  that 
death  was  caused  by  the  administration  of  arsenic,  stated  on  cross-examina- 
tion that  he  would  not  have  come  to  this  conclusion  had  he  not  heard  that 
there  was  arsenic  in  the  house,  the  force  of  his  testimony  would  be  greatly 
impaired  by  such  acknowledgment,  but  it  would  stiU  be  admissible:  MiteheU 
V.  State,  58  AU.  417.  But  the  opinion  of  an  expert,  that  death  resulted  from 
strychnine,  warranted  only  by  assuming  the  truthfulness  and  accuracy  of 
what  has  been  testified  to  by  witnesses,  was  held  inadmissible  in  State  t. 
Boumian^  76  N.  C.  509;  see,  however,  Polk  v.  State,  36  Ark.  117,  124.  In  an 
indictment  for  administering  poison,  a  medical  expert,  to  whom  a  bottle  con- 
taining the  mixture  administered  by  the  defendant  was  shown  on  the  trial, 
and  who  stated  he  thought  he  could  tell  its  ingredients  from  its  smell,  taste, 
and  appearance,  but  had  made  no  chemical  analysis,  may  give  an  opinion  as 
to  what  the  mixture  was  composed  of,  and  its  effect  upon  a  woman  in  preg- 
nancy, and  the  danger  to  life:  State  v.  Slagle,  83  N.  C.  630. 

Deobxe  of  Proof  Rxquirbd.— To  sustain  a  criminal  conviction  for  poison- 
ing, all  the  authorities  agree  that  the  guilt  should  be  established  to  a  moral 
certainty:  Whart  Grim.  Ev.,  ^eo.  787;  Wills  on  Circumstantial  Ev.  233; 
Taylor's  Med.  Jur.  109;  HatcheU  v.  ComrmmweaUK,  76  Va.  1026,  1030.  Mr. 
Wharton  says:  **  In  the  examination  of  alleged  cases  of  poisoning,  it  is  pecu- 
liarly important  to  keep  in  mind  the  rule,  that  to  sustain  a  criminal  conviction 
guilt  should  be  made  out  beyond  reasonable  doubt :  1 .  The  supposed  poison  may 
have  been  an  innocuous  drug;  2.  The  giving  of  the  poison  may  have  been  acci- 
dental, or  it  may  have  been  an  imprudent  overdose  of  an  opiate  or  other  power- 
ful remedy  self-administered;  3.  The  disease  of  which  the  deceased  died  may 
not  have  been  induced  by  poison,  since  there  are  few  symptoms  attendant  on 
fKrfff^ifig  which  are  not  also  attendant  on  certain  types  of  natural  disease; 
4.  As  to  pott-mortem  observations,  it  is  to  be  observed  that  substances  snp« 
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pdtad  to  bo  polMm  may  havo  boon  the  aooaiMiklloB  dP  OTordorfng  hy  tbo 
deoeooed  himoelf  ,  or  have  been  snmptitioatly  introdooed  into  tiio  body,  or 
may  be,  after  all,  imioonoDs  matter;  or  if  deleterious  may  not  have  been  the 
real  cauee  of  death.  Aa  to  eaoh  of  theee  points,  however,  there  mnet  neoee- 
wrily  be  more  or  Iom  doubt,  as  it  can  never,  in  other  words,  be  demonstrated 
that  a  snbetanoe  administered  to  the  deoeased,  or  fonnd  in  his  body,  aotnally 
eansed  his  death,  or  that  this  snbstanoe  was  administered  to  him  with  the 
intention  of  killing  hioi."  So  where  a  person  of  generally  good  health  dies 
suddenly,  and  the  qrmptoms  and  appearances  indicate  narootio  poisoning  by 
Jamestown- weed,  or  stramoninm,  bnt  are  similar  also  to  symptoms  common  to 
disease  of  the  heart  or  congestion  of  the  brain  or  stomaoh,  and  the  testimony 
and  opinions  of  several  physicians  who  examined  the  stomaoh  and  contents^ 
without  any  analysis,  are  conflicting,  and  leave  it  in  doubt,  with  the  proba- 
bilities equally  balanced,  whether  the  deceased  died  of  poison  or  of  disease, 
these  facts,  although  accompanied  by  proof  of  a  confession  that  the  prisoner 
administered  Jamestown-weed,  are  not  sufficient  to  warrant  a  convictions 
PitU  T.  8UUe^  43  Miss.  472.  But  where  it  is  oUumed  that  the  deceased  came 
to  his  death  by  poison,  and  a  chemical  analysis  of  the  stomach  tends  to  show 
this,  it  was  held  that  where  sufficient  evidence  was  introduced  to  prove 
beyond  a  reasonable  doubt  that  the  stomach  analysed  was  the  stomach  of  the 
deoeased,  and  that  it  had  not  been  improperly  tampered  with,  the  evidence 
concerning  the  analysis  may  itself  be  considered  by  the  jury:  8UmU  t.  Cool; 
17  Kan.  802.  It  is  not  necessary  in  such  a  case  that  the  stomach  should  be 
kept  continuously  under  lock  and  key,  or  continuously  sealed  up.  The  court 
itself  should  first  pass  upon  the  preliminary  proof,  and  if  it  should  hold  th4 
same  sufficient,  the  question  of  its  sufficiency  should  also  be  passed  upon  by 
the  jury,  under  proper  instructions.  But  the  omission  to  prove  directly  tlii^ 
the  body  analyzed  was  that  exhumed  was  held  fatal  to  the  prosecution  in 
CammonweaUh  v.  Llayd^  reported  in  Whart  on  Homicide,  sec  732,  note. 
In  People  V.  Wittiama^  3  Park.  Or.  84,  where  it  was  claimed  by  the  proeecu- 
tion  that  arsenic  had  been  administered  to  the  deoeased  by  the  prisoner  from 
a  bowl,  and  there  was  evidence  tending  to  identify  the  bowl  as  the  same  one 
delivered  to  the  physician  who  had  analysed  the  contents  at  the  request  ol 
the  prosecution.  It  was  held  competent  for  the  prosecution  to  prove  by  the 
physician  the  condition  and  contents  of  the  bowl,  and  the  analysis  made  by 
him,  although  the  identification  of  the  bowl  by  the  witness  was  not  positive^ 
it  being  a  question  for  the  Jury  to  decide  whether  or  not  the  bowl  was  identi- 
fied to  their  satisfaction. 
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n»  Qmmia,  981.] 

Vmsbd  BauixnBBS  Orbited  bt  Will  in  Slatu  V^mv  nr '. 

MBV  AT  Tvtasob's  I>bath»  and  the  inoreaae  of  saeh  tlttvw  befora  tiio 
time  of  M^oyment  of  the  remitmclen  goes  to  the  remaindamMnt  and  no! 
to  nddiiaTy  l^gateei. 

Bill  in  equity.  The  will  of  Bial  B.  Fliillips  derieed  and 
bequeattied  all  his  properly,  real  and  personal,  to  his  wife  for 
life,  '' and  after  her  death  the  property  bequeathed  to  her  is  to 
become  the  property  of  mj  well-beloved  children  as  follows,  to 
wit:  Unto  my  well-beloTed  son  SherWood,  I  give  and  bequeath 
two  certain  negroes  named  Poll  and  Moll."  And  other  negroes 
were  by  similar  clauses  given  to  other  children.  By  the  residu* 
axy  clause  of  the  will  the  testator  gave  all  his  real  and  personal 
property  to  his  four  sons,  to  be  divided  equally  between  them. 
The  testator's  widow  had  died,  but  before  her  decease  some  of 
the  n^jfroes  had  had  increase.  Two  of  the  testator's  sons  now 
file  this  bill,  claiming  that  this  increase  passed  under  the  resid- 
uary clause  of  the  will,  and  did  not  belong  to  the  remainder- 
men. The  bill  was  dismissed  on  demurrer,  and  to  this  eraor 
was  assigned. 

W.  B.  Oaulden,  for  the  plaintiflh  in  error. 

Sheufmabe^  for  the  defendants  in  error. 

*  Bj  Court,  BsMimra,  J.  The  question  in  this  case  depends 
upon  the  question  whether  the  remainders  vested  in  the  remain- 
dermen at  the  death  of  the  testator.   If  thej  did,  it  was  not  dis- 


Digitized  by  VjOOQIC 


692  MiLLEB  V.  SUBIA.  [Geoigi% 

puted  that  the  '*  increase  "  of  the  remainder  n^froes  went  with 
those  n^froes;  and  so  oonld  not  pass  under  the  residnaiy  clause. 
This  was  the  clause  under  which  the  complainants  claimed.  In 
Boraston's  Case,  8  Oo.  19,  which  in  principle  was  not  unlike  this, 
the  decision  was  that  the  remainder  vested  at  the  death  of  the 
testator. 

That  case,  as  correctlj  stated  in  Boper  on  L^gades,  was  as 
follows:  ''The  devise  was  to  a  man  and  his  wife,  for  eight 
years;  and  after  that  term  the  lands  were  to  remain  to  the  execu- 
tors of  the  devisor,  until  such  time  as  Hugh  Borastcn  should 
accomplish  his  full  age  of  tweniy-one— the  mesne  profits  to  be 
employed  by  the  executors  towards  the  performance  of  the  tes- 
tator's will;  and  when  the  legatee  should  attain  twenty-one, 
then  that  he  should  enjoy  the  estate  to  him  and  his  heirs.  Hugh 
Boraston  died  under  twenty-one,  and  the  court  of  king's  bench 
determined  that  the  remainder  vested  in  him  at  the  death  of  the 
devisor,  with  a  postponement  of  the  enjoyment  until  Hugh  com- 
pleted the  age  of  tweniy-one:"  1  Boper  on  Legacies,  893;  3  Co. 
19.  This  case  has  been  followed  by  a  great  number  of  others, 
which  may  be  found  stated  in  1  Boper  on  Legacies,  893  et  seq.; 
1  Jarm.  on  Wills,  734  et  seq.;  Cru.  Dig.,  tit.  16,  Bemainder,  c. 
1,  sees.  75  et  seq.;  see,  too,  Holcambe  v.  Tvfia,  7  Oa.  585. 

We  think,  therefore,  that  the  remainders  in  this  case  were 
remainders  which  vested  in  the  remaidermen  at  the  death  of  the 
testator. 

Consequently  we  must  affirm  the  judgment  of  the  court  below. 

y  BSXED  EmcAiNDBa  IS  Gbbated  bt  Bequsst  or  Pbopsbtt  to  Wm  lOB 
Lite,  and  after  her  death  *'  to  become  the  property  "  of  the  testat(v'«  ehil- 
dren:  Bt^crd  ▼.  ffolUmcm,  60  Am.  Dec  223,  and  Bee  oases  cited  in  the  note 
230;  Johnsfm  v.  Corpenning,  44  Id.  106. 

Tkkant  lOB  LiTS  OF  Pbrsonaltt  is  BMTiTLn>  TO  Inobbkimt  made  dur- 
ing tenancy  as  in  the  oase  of  animals,  bat  this  rule  is  not  extended  to  ikTsa 
in  North  Oarolina:  Samtdars  ▼.  HamghUm,  67  Am.  Deo.  681,  682. 


MiLLEB  V.   SXJBLS. 

riA  aaoBaiA.881.] 

Whbsb  PLAnmiF  and  Defendant  in  Ejectment  Both  Claim  maam 
Same  Geantob,  plaintiff  need  not  go  back  of  snch  grantor  to  establish 
his  title  or  prove  a  chain  of  mesne  conveyances  from  the  original  grantee 
to  sneh  grantor. 

No  Adtebse  Possesbion  can  Obioin ate  against  Bstaxe  until  Ai»Mor* 

OTBATION  18  GbANTED  THEBEON. 


Digitized  by  VjOOQIC 


Jan.  1866.]  Milleb  v.  SuBia  598 

EjiomsHT  bj  A.  J.  Miller^  the  administmhir  of  liraiiam 
Hurt,  deceased.  Plea,  the  general  iasne,  and  the  statnte  of  lun- 
itationsy  the  defendant  ailing  that  he  and  those  nnder  whom 
he  claimed  had  been  in  adverse  possession  for  more  than  seven 
years.  The  opinion  states  the  case;  but  it  may  be  added  that 
the  deed  of  May  and  Perry  to  Hnrt»  and  the  judgment  against 
Perry  offered  by  the  plaintiff,  was  held  inadmissible  unless  the 
plaintiff  expected  to  connect  the  deed  with  the  original  grantee, 
Martin,  by  a  regular  chain.  The  plaintiffs  excepted  to  these 
rulings  and  to  the  refusal  of  instructions. 

Thomaa  and  Dauming,  for  the  plaintifb  in  enor. 

ff.  HoU,  for  the  defendant  in  error. 

By  Court,  Lumfkih,  J.  We  propose  to  discuss  but  two  or 
three  of  the  questions  made  in  this  case.  This  is  an  action  of 
ejectment  for  lot  No.  197,  in  the  seventh  district  of  what  was for^ 
merly  Muscogee  county.  There  are  three  demises  in  the  declara- 
tion: one  in  the  name  of  Martin,  the  grantee,  one  in  the  name  of 
the  administrator  of  William  Hurt,  and  one  in  the  name  of  the 
heirs  of  William  Hurt.  On  the  trial  the  plaintiff,  after  intro- 
ducing a  copy  grant  from  the  state  to  Martin,  and  proving  pos- 
session by  the  defendant  and  the  value  of  the  rent,  closed  his 
case. 

The  defendant  Surls  claims  under  sheriff's  tiUe.  The  land 
in  dispute  was  sold  in  1840,  as  the  property  of  one  Ezekiel  Perry, 
and  bought  by  Tignor,  under  whom  Surls  holds.  So  fax  the 
case  was  with  defendant.  The  plaintiff  next  tendered  a  certified 
copy  of  a  deed  from  one  Joseph  May  and  Ezekiel  Perry,  the 
defendants  in  execution,  by  which  it  appeared  that  the  land 
was  sold  to  William  Hurt  in  1889.  In  connection  with  this 
evidence  the  plaintiff  also  offered  in  proof  a  transcript  of  the 
record  of  the  judgment  under  which  the  lot  was  sold,  showing 
that  the  deed  to  Hurt  was  older  than  Tignor's  judgment.  The 
whole  of  this  evidence  was  rejected. 

Was  not  the  proof  proper?  We  think  so,  most  clearly. 
When  it  was  made  manifest  that  both  parties  derived  title 
through  Peny,  it  was  unnecessary  to  have  the  title  beyond 
him.  What  if  the  plaintiff  was  unable  to  connect  the  titie 
of  Peny  with  that  of  Martin,  the  grantee  f  The  plaintiff  and 
defendant  both  claiming  through  Perry,  the  only  question 
was.  Who  was  prior  in  point  of  time?  And  the  testimony 
excluded  by  the  court  established  that  Perry's  titie  had  passed 
out  of  him  to  Hurt  before  the  date  of  the  judgment,  under  the 
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lien  of  wliioh  it  was  sola  l^*  the  sheriff;  and  oonsequentlj  that 
the  pnrohaser  Tignor  took  nothing  bjthat  sale.  And  is  not  this 
right  in  justice  as  well  as  in  lawf  And  God  forbid  that  these 
two  should  erer  be  contrary  the  one  to  the  other.  Would  it  not 
shock  the  understanding  to  say  that  Hurt  must  lose  this  prop- 
erty because  he  was  unable  to  establish  the  mense  conveyances 
from  Martin  to  Terrj,  and  yet  to  hold  that  Tignor,  or  his  f coffee, 
.  should  hold  the  land,  claiming  under  Perry,  although  equally 
unable  to  produce  the  intermediate  links  in  the  chain  ? 

The  court  was  requested  to  charge  the  jury  that,  inasmuch 
as  Lot,  the  acknowledged  tenant  of  Hurt  down  to  the  end  of 
1842,  was  in  possession  in  1841,  when  Hurt  died,  and  that  no 
administration  was  granted  on  Hurt's  estate  until  1851,  no 
adverse  possession  could  originate  against  the  administrator  of 
Hurt  until  his  appointment  as  administrator  in  1851.  And  is 
this  proposition  debatable?  It  requires  neither  argument  nor 
authority  to  sustain  it.    It  is  an  axiomatic  truth. 

As  all  the  consecutive  rulings  of  the  court  ^vere  based  upon 
the  assumption  that  Hurt's  deed  from  Perry  was  rightf tilly  with- 
held,  it  is  needless  to  examine  them  serioHm.  The  foundation 
being  unsound,  the  whole  superstructure  erected  upon  it  fidls 
to  the  ground,  of  course.  Apart  from  the  want  of  administra- 
tion, we  are  inclined  to  the  opinion  that  neither  the  possession 
of  Tignor,  nor  his  privies  in  estate,  was  adverse  to  Perry's  title; 
but,  from  its  commencement  down,  in  subordination  to  it. 


Statutb  or  LnciTATioNS  against  Estate  or  Dxosdent  bsfobb  Admiris- 
TKATiON  Gkaktbd. — Statutes  of  limitationa  begin  to  ran  at  the  time  when  the 
eanae  of  action  aootnee.  Saoh  is  the  provision  of  all  statutes  of  limitations. 
Bat  thoagh  tnere  is  nothing  in  the  statate  expressing  the  necessity  of  there 
.  being,  at  the  time  of  the  accraal  of  the  oaose  of  action,  some  person  or  persons 
Oapable  of  saing  or  being  saed  apon  the  claim  to  be  affected  by  the  statate,  in 
^rder  that  the  statate  may  then  begin  to  ran,  nevertheless  the  coarts  have 
established  this  as  an  additional  prerequisite  to  the  commencement  of  the 
running  of  the  statute.  Indeed,  it  is  inaccurate  to  call  this  an  additional  pre- 
requisite, and  it  needs  no  express  terms  or  implication  in  the  statute  to  estab* 
Hsh  its  necessity  in  this  respect.  The  existence  of  a  person  or  persons  to  sue 
or  be  sued  is  involved  in  the  accrual  of  the  cause  of  action  which  the  statute 
prescribes  as  the  time  of  its  commencement;  for  unless  there  be  a  party  capa 
ble  of  suing  or  being  sued,  a  cause  of  action  cannot  accrue.  On  the  princi> 
pie,  CoTUra  non  vcUentem  agere  rum  currit  pnEscriptiio,  such  must  be  the  case 
before  the  cause  of  action  accrues:  ComnumweaJUk  v.  MeOowam,  7  Am.  Dec. 
737;  McDonald  v.  WaUan,  14  Id.  318;  Rt{f  v.  BuU,  16  Id.  290;  ChrtOb  t. 
CZc^toa,  2  Hayw.  378;  Richards  v.  MwryUmd  Ins.  (7o.,8Cranoh,84|  Mwrraif 
V.  jEast  India  Co,,  5  Bam.  &  Aid.  204;  Andrews  v.  Hartford  ffc  S.  S.  0^» 
t4  Coon.  67;  Angell  on  limitations,  see.  54. 
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Wkbt  DmoMDwn  Dm  buobb  Aodbital  of  OAwm  of  Aonoir,  BtM* 
on  DOB  VOT  Bionr  to  Roir  uktil  ADicnnBTRATioir  Qbaktsd.  There* 
fore,  when  a  penon  in  UkYCft  of  or  agdnst  whom  *  oftoie  of  eotUm  eziste 
dies  before  the  oftue  of  action  aoomee,  the  statate  will  not  begin  to  nin 
before  an  adminirtrator  of  his  estate  is  appointed;  for  nntil  that  time  there 
is  no  one  to  sae  on  a  claim  in  favor  of  the  decessed,  or  be  saed  on  a  claim 
against  him,  and  therefore  the  canse  of  action  cannot  aoome  nntil  that  time: 
Murrajf  v.  Boat  India  Co.,  5  Bam.  k  Aid.  204;  Perry  v.  JenkhM.  1  MyL  ft 
Cr.  118;  PraU  v.  Swaine^  15  Ck>m.  L.  146;  J6l\gt  v.  Pitt,  2  Vem.  694;  Bur- 
diek  y.  Oarrick,  L.  R.,  5  Gh.  App.,  233;  Ccsry  ▼.  Stephenton,  2  SaUu  421;  ' 
Johmon  t.  tFren,  3  Stew.  172;  ISUer  v.  J!nii,  12  Arkv632;  Wood  t.  Weai,  88 
Id. '243;  Hobari t.  OonneeHeui  Tumpiie  Co.,  15Conn.  145;  Anidrtumr. Hart" 
ford  etc  R.  R.  Cfo.,  84  Id.  57;  Concert  v.  JTeiifiafi,  1  Oa.  870;  Sherman  ▼. 
Weetem  etc.  Co.,  24  Iowa,  515;  Toby  v.  Ailed,  3  Kan.  399;  Beemchamp  t. 
Jf«M2c2,2Bibb,537;  .S^Ovr  v.  ScOvr,  13  B.  Mon.  409;  £7110  t.  i>ea%,  7  Bush, 
687;  FUhwiek  v.  iffetpeff,  4  Harr.  ft  J.  893;  ih(^  t.  ByU.  7  Id.  U;  8.  C,  16 
Am.  Dec  290;  SewaU  t.  Valentine,  6  Pick.  276;  Wood  t.  JFV)fcf,  29  Miss.  57; 
AhboU  ▼.  McElroy,  10  Smed.  ft  M.  100;  McDonald  v.  ffo^tom  1  Mo.  726;  8.  a, 
14  Am.  Dec  818;  PM  t.  J2^,  19  Mo.  467;  MeKenaU  t.  ifitf,  51  Id.  303; 
BueHin  t.  Ford,  5  Barb.  393;  Doew  v.  Oarr,  6  K.  Y.  124;  8<n{ford  v.  Am- 
/ord,  62  Id.  555;  Iree  v.  Ooium,  2  Ired.  L.  440;  MeKhnder  t.  LiUl^okn,  1  Id. 
66;  G^m^fr  v.  Clayton,  2  Hayw.  878;  Changer  v.  Granger,  6  Ohio,  35;  /dbi- 
•on  T.  HwaipkrUB,  14  Serg.  ft  R.  395;  Levering  v.  J^tttoiAoiiM,  4  Whart.  130; 
ManteUerr.  MartieOer,  03  Pa.  8t  360;  IRtt  v. ^^oi^  2 Ba2L 595;  MeCol- 
lough  V.  Speed,  3  McCord,  455;  ^et^er  t.  Brown,  4  Id. 423;  OoodhMer.  Ban^ 
well.  Bice  Eq.  198;  Kingy.  Aughiry,  3  Strobh.  Eq.  149;  Thumnan  t.  iSMOm, 
10  Yerg.  383;  Clark  v.  Hairdinuxn,  2  Leigh,  847;  Hanrford  r.  ElUoU,  9  Id. 
79;  Fulenenkder  v.  ^nitod  States,  9  Ct.  of  Claims,  408;  LewU  ▼.  Broadwell,  3 
McLean,  568;  see  ^oyd  t.  Clark,  8  Fed.  Bep.  849;  PUUHmrgh  eU.  B.  B.  Oo.  y 
y.  i7ifte,  25  Ohio  St.  629. 

Adverse  possession  dates  only  from  the  appointment  of  the  administralor, 
although  entry  is  made  before  that  time,  bnt  after  the  death  of  the  decedent: 
Wood  T.  Ford,  29  Miss.  57;  and  the  principal  case.  Where  a  widow  claimed 
by  adverse  possession  slaves  that  the  decedent  had  given  to  another,  it  was 
held  that  adverse  possession  did  not  innre  to  give  the  widow  a  title,  since  it 
did  not  begin  to  mn  until  an  administrator  of  her  husband's  estate  had  been 
appointed:  Clark  v.  Hardinum,  1  Leigh,  847.  Where  the  estate  becomes 
liable  for  a  conversion,  or  property  belonging  to  the  estate  is  conyerted  after 
the  intestate's  death,  the  statute  does  not  begin  to  run  agsinst  an  action  d 
trover  for  this  property  until  administration  is  granted  on  the  estate:  Jokmmm 
V.  Wren,  8  Stew.  172;  BtuMn  v.  Ford,  5  Barb.  393;  Fiekwkk  ▼.  SeweU,  4 
Har.  ft  J.  393;  Wood  v.  ^orcf,  29  Miss.  57. 

So  where  a  surety  pays  the  debt  of  his  principal  after  the  tatter's  death,  the 
statate  does  not  begin  to  run  against  the  surety  until  letters  of  administration 
are  taken  out:  j^eoff^  v.  RiUenkouee,  4  Whart  180.  And  where,  during 
the  existence  of  a  partnership,  one  of  the  partners  dies,  the  statute  does  not 
begin  running  until  the  appointment  of  an  administrator  on  the  decessed 
partner's  estate,  as  no  cause  of  action  accrued  before  the  death  of  the  de« 
ceased  partner:  Spanm  v.  Fox,  1  Ga.  Dec  1. 

Af«>oiktbcxiit  of  ADMiinsTBATOR  OR  EzsouTOB  IH  Ahothxb  8tatb  doss 
not  put  the  statute  in  motion  for  or  against  the  estate,  but  the  statute  is  bus* 
pended  in  any  jurisdiction  until  adminirtration  is  established  or  the  will 
proved  in  that  jurisdiction:  Lee  v.  Qaum,  2  Ired.  L.  440;  ChnM  v.  OlayUm. 
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B  Hayw.  378;  Hobmi  t.  Oonmeiieui  etc  Co.,  15  Conn.  146;  ^iidreiM  t.  JSTori- 
ford€U.R.  IL,  34  Id.  67;  Daviay.  Cfarr,  6  N.  Y.  124;  (kUtup  t.  OaUvp^  11 
Met.  445;  see  alao  Perrff  t.  /imlmf,  1  MyL  k  Or.  118;  Oary  t.  ^t^tpfteiiMm,  3 
Salk.  421;  Burdiek  v.  Oatrick,  L.  R.,  5  Ch.  App.,  241.  Though  if  the  debtor 
oioved  oat  of  the  state  after  the  cause  of  action  aoorued,  and  died  without 
Uie  state,  the  statute  would  nevertheless  commence  running  from  the  tims 
when  the  debt  became  due,  excluding,  under  special  exception  of  the  statute* 
the  time  from  his  departure  until  eighteen  months  after  his  death :  Christophen 
?.  (Tarr,  6  N.Y.  61. 

Whkn  Statotb  CoMMSNCDn  Running  in  Lds  of  Diokdbnt,  It  will  not 
SB  Suspended  bt  ma  Death  until  administration  is  granted  on  his  estate; 
for  it  is  a  general  principle  of  limitations  that  after  the  cause  of  action  has  once 
accrued  subsequent  accruing  disabilities  do  not  stop  the  running  of  the  stat- 
ute: 4  Bac.  Abr.,  tit.  limitations,  E,  5,  note;  Hickman  v.  Walker,  Willea,  27; 
Rhodes  T.8met^tMnt^4}d9e.kW.  42;  Freake  y.  Orane/eldt,  Z  Uyh  k  Or.  499; 
Boairight  v.  Boatright,  L.  R.,  17  Eq.^  71;  Johnson  v.  Wren,  30  N.  J.  Eq.  172; 
Pipkin  V.  HewleU,  17  Ala.  291;  Daniel  v.  Day,  51  Id.  431;  Brow  t.  Merrick^ 
16  Ark.  612;  MiUs  t.  Ohver,  22  Ga.  310;  Baker  v.  Brown,  18  lU.  01;  Sher- 
man V.  Western  Stage  Co.,  24  Iowa,  515;  HtUl  v.  Deatfy,  7  Bush,  687;  Beem- 
thamp  V.  Mtuld,  2  Bibb,  537;  Maddix  t.  Davidson,  3  T.  B.  Mon.  41;  Stewari 
r.  Spedden,  5  Md.  433;  Tonngy.  MackaU,  4  Id.  362;  Rvg y.  BuU,  7  Har.  k 
J.  14;  S.  C,  16  Am.  Dec.  290;  AhboU  v.  MeElroy,  10  Smed.  k  M.  100;  Byrd 
y.  Byrd,  28  Miss.  144;  MeKensie  v.  ffiU,  51  Mo.  203;Dekay  v.  Darrah,  14  N. 
J.  L.  288;  Wenman  t.  Mohawk  Ins.  Co.,  13  Wend.  267;  8.  C,  28  Am.  Dec 
A64;  Frost  v.  iVost,  4  Edw.  Ch.  733,  740;  Davis  v.  Oarr,  6  K.  Y.  124;  lie 
Kekham  v.  MeOiU,  83  K.  C.  517;  Granger  v.  Granger,  6  Ohio,  35;  MarsUUer 
y.  MarsteUer,  93  Pa.  St  350;  Hicks  v.  Martindale,  Harp.  L.  135;  8.  C,  18 
Am.  Dec.  647;  MeCvUough  v.  Speed,  3  McCord,  455;  Bolt  v.  Dawkina,  16  8. 
C.  198;  Jackson  t.  HUt,  12  Vt.  285;  Briggs  v.  Thomas,  32  Id.  176;  Hayman 
V.  Keally,  3  Granch  G.  G.  325;  Gaines  v.  Hammond,  2  McCraiy,  432;  contra: 
Sturgis  v.  DoiWI,  4  H.  &  N.  622;  ^icmc^  v.  J^rton,  6  N.  J.  L.  377,  Tirtnally 
overruled  in  Dekay  v.  Darrah,  14  Id.  288. 

The  cause  of  action  survives;  it  does  not  accrue  to  the  personal  representa- 
tive: Sherman  v.  Western  Stage  Co,,  24  Iowa,  515.  And  the  debt  may  become 
barred,  notwithstanding  that  the  executor  brings  action  within  a  reasonable 
time  after  the  testator's  death:  Penny  v.  Brice,  18  0.  B.,  K.  8.,  393.  In 
many  states,  however,  this  case  is  met  by  express  provisions  of  the  statute, 
which  give  extra  time  under  such  circumstances:  See  infra.  Upoxi  the  death 
of  an  administrator  the  statute  is  not  suspended  until  the  appointment  of  hit 
successor:  Pipkin  v.  HewleU,  17  Ala.  291;  but  see  ScoU  t.  Atwell,  63  6a.  764; 
Weitman  v.  Thiot,  64  Id.  11,  where  a  contrary  rule  prevails  under  statute. 
Where  the  statute  has  begun  to  run  in  the  life  of  the  devisor,  no  disability 
in  the  devisee  will  arrest  it:  Boxeman  v.  Brouning,  31  Ark.  364. 

Exception  to  Rule. — Still  the  rule  is  not  absolutely  without  an  exception. 
It  has  been  held  that  where  an  action  abated  by  the  death  of  a  defendant 
debtor,  the  action  might  be  continued  within  a  reasonable  time  though  in  the 
interim  the  statutory  period  had  elapsed:  Curlewis  v.  Mominton,  7  EL  &  BL 
283;  see  also  Sturgis  v.  Darell,  4  H.  &  N.  622.  So  where  the  suit  is  abated 
by  the  plaintiff's  death,  a  new  suit  may  be  commenced  within  a  reasonable 
time:  Hvll  v.  Deatly,  7  Bush,  687;  Baker  v.  Baker,  13  B.  Mon.  409.  But  if 
the  suit  is  not  revived,  it  takes  no  time  out  of  the  statute:  Toung  v.  JUaekattf 
4  Md.  362. 

Another  exoeption  was  made  in  MeOandUst^s  Estate,  61  Fa.  St.  9»  and 
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•erves  to  thow  the  •rorecUtioo  that  ooorti  ha^e  csbibited  of  tiie  injottloo 
that  thU  iroo  role  tometiines  inflicts.  It  wm  there  held  that*  oreditor^  olaim 
due  before  tlie  deoedent't  death  was  not  barred  when  administration  waa  not 
taken  ont  until  after  the  statote  woold  otherwise  have  completed  its  ranning^ 
on  the  ground  that  the  personal  representative  was  vested  with  a  trust  for 
the  payment  d  debts,  and  could  not  plead  the  statute  against  the  euhd  fm 
tnut,  the  creditor;  snd  the  debt  would  not  be  barred  except  by  laches  of 
the  creditor  which  could  not  be  imputed  to  him  while  there  waa  no  admlnit- 
tration.  The  claim  would  have  been  barred  in  a  suit  at  law,  but  as  the  cred* 
itor  proceeded  in  the  orphans'  court,  a  court  of  chancery  jurisdiotioQ,  for  a 
distributive  share  of  the  estate,  the  equify  of  trusts  was  applied. 

CoxTBABT  Dxoisiovs.— In  Tiftum  v.  WcUher^  35  CaL  684,  it  was  held  that 
though  a  person  who  would  have  been  entitled  to  sue  dies  before  the  cause  of 
action  aoomes,  the  statute  is  not  postponed  until  the  granting  of  administra- 
tion. The  decision  was  based  upon  the  ground  that  there  was  no  provision 
in  the  statute  making  such  an  exception  to  the  running  of  the  statute,  that 
these  statutes  are  to  be  strictly  construed,  and  that  there  is  no  implication  in 
a  statute  of  limitations  that  there  must  be  a  person  legally  competent  to  sue. 
And  the  court,  per  Sanderson,  J.,  reviewed  the  English  decisions  o(mstruing 
the  statute  of  James  L«  and  upon  these  grounds  considered  them  not  well 
grounded,  being  no  doubt  founded,  he  said,  on  the  disrepute  in  which  this 
statute  was  formerly  held.  The  dednon  is  in  plain  conflict  with  the  reason- 
ing of  the  great  majority  of  authority,  which  holds  that  the  words  of  the  stat* 
ute,  construing  it  as  strictly  as  possible,  necessarily  import  the  existence  of  a 
person  competent  to  sue  or  be  soed  before  the  cause  of  action  can  accrue  so 
as  to  put  the  statute  in  motion.  Another  and  earlier  case  in  Oalifomia  is  with 
the  majority  of  authority:  fftUl  v.  Smithy  19  CaL  85;  bat  it  is  not  noticed  in 
Tynan  v.  Waiher,  tuprct. 

As  far  in  the  opposite  direction  is  Nel9on  v.  Herhd,  80  Kan.  456,  wherein 
it  was  held  that  although  the  statute  had  began  to  run  in  the  decedent's  life- 
time it  was  suspended  by  the  death  of  the  decedent,  and  remained  inactive 
until  the  appointment  of  an  administrator,  on  the  ground  that  a  cause  of  ac- 
tion not  only  cannot  accrue  but  cannot  exist  unless  there  is  a  person  in  etss 
against  whom  suit  may  be  brought,  citing  Toby  v.  AUen^  8  Kan.  399;  Hatmm 
V.  Towle^  19  Id.  278;  hot  it  seems  doubtful  whether  these  oases  support  this 
rule.  In  Tynan  t.  Walter,  85  Gal.  638,  per  Sanderson  J.,  it  is  said:  *'It  is 
not  easy  to  perceive  why,  upon  principle,  any  distinction  should  be  made 
between  the  case  where  the  cause  of  action  accrues  in  the  life*time  of  the  testa- 
tor or  intestate,  and  where  it  does  not  accrue  until  after  his  death.  The  only 
reason  which  can  be  given  why  the  statute  should  not  run  in  any  case  is  that 
there  is  no  person  to  sue,  and  therefore  no  person  to  whom  laches  can  be  im- 
puted. But  the  reason  applies  to  the  latter  case  as  well  as  to  the  former,  and 
if  an  exception  is  allowed  in  favor  of  the  former,  it  ought  also  to  be  extended 
to  the  latter." 

The  distinction  is  more  readily  perceptible  if  the  rule  of  the  law  of  limita- 
tion, that  when  the  statute  is  once  in  motion  subsequently  accruing  disabili- 
ties do  not  bar  its  oourse,  is  taken  into  consideration.  This  is  the  principle 
upon  which  rests  the  rule  that  death  does  not  stop  the  running  of  the  statute 
once  commenced.  And  if  the  authority  of  KeUon  v.  Herkel,  eupra,  were 
carried  to  its  legitimate  extent,  it  would  certainly  do  away  with  this  general 
principle.  It  is  there  said  that  a  cause  of  action  cannot  exist  unless  there  be 
a  person  competent  to  sue  or  be  sued.  Therefore  it  must  follow  that  any 
disability,  whenever  accruing,  will,  during  its  existence,  suspend  the  statute. 
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And  the  rale  is  not  to  hanh,  nor  doM  it  iq^pear  ao  prodnotiTe  of  injnatio^^  Jf 
it  {•  remembersd  that  the  heirs,  legatees,  creditors,  and  others  interested  in 
the  estate  may  petition  for  administration  of  the  estate,  and  thns  save  the 
har  of  the  statute..  In  some  cases,  it  is  true,  this  remedy  woold  he  insnffi* 
cient,  as  where  at  the  decedent's  death  the  statute  had  nearly  completed  its 
coarse,  so  that  there  would  not  he  sufficient  time  for  the  interested  party  to 
secure  letters  of  administration  from  the  court.  But  this  objection  disap- 
pears in  those  states,  and  th^  are  many,  where  the  statute  of  limitations  ii 
suspended  for  a  certain  time  after  the  death  by  an  expreas  statutory  pro- 
vision. It  is  true  that  the  creditor  or  heir  has  the  same  remedy  when  the  de- 
cedent dies  before  the  cause  of  action  is  complete,  and  it  might  be  urgrxl  that 
for  this  reason  the  statute  ought  not  to  be  postponed  until  administratioo 
granted.  But  it  must  be  remembered  that  this  remedy  of  the  creditor  or 
heir  does  not  furnish  the  basis  of  either  rule.  And  the  ground  of  the  post- 
ponement where  the  death  is  before  the  cause  of  action  is  complete  is  that  the 
cause  of  action  never  can  become  complete  or  accrue  until  there  is  some  one 
to  sue  or  be  sued. 

WnxnuB  Ruut  Afplues  to  Ezboutor.— The  rule  has  been  stated  above 
as  applicable  to  the  time  of  administration  granted.  Where  the  aotioa  ao- 
orned  before  th^  deoedent's  death,  it  will  of  course  make  no  difference  whether 
he  died  testate  or  intestate,  since  the  death  in  any  case  does  not  suspend  or 
interrupt  the  running  of  the  statute  when  once  commenoed.  But  the  ques- 
tion arises,  where  the  action  doee  not  accrue  until  after  the  death,  whether 
tbe  statute  is  postponed,  when  the  decedent  dies  testate,  having  appointed  an 
axeontor,  nntil  the  probating  of  the  will,  and  issning  of  letters  testomentary. 
The  question  must  be  solved  by  means  of  the  same  principles  involved  in  the 
case  where  the  decedent  dies  intestate.  The  running  of  the  statute  is  post- 
poned in  that  case,  because  the  cause  of  action  cannot  beoome  complete  or 
aoorae,  so  as  to  start  the  statute  in  motion,  in  any  case  until  there  is  some  one 
to  sue  or  be  sued  on  the  cause  of  action.  Applying  this  principle  to  the  case 
where  there  is  an  executor  appointed,  the  statute  will  run  from  the  time 
when  the  executor  can  sue  or  be  sued;  and  if  he  can  sue  or  be  sued  before 
the  probate  of  the  will,  or  the  grant  to  him  of  letters  testamentary,  the  stat- 
ute will  commence  running  before  that  time.  Actions  inay  be  maintained 
against  an  executor  from  the  time  when  he  assumes  control  over  the  property 
of  the  estate:  1  Williams  on  Executors,  310;  DovgUu  v.  Farresi,  4  Bing.  704; 
note  to  Arnold  v.  Arnold,  55  Am.  Dec.  438.  And,  indeed,  an  executor  de 
§on  tort  may  be  sued  at  the  time,  and  after,  he  takes  possession  of  the 
decedent's  personalty:  See  u^ra.  But  before  this  time  he  cannot  be  sued,  as 
he  may  wish  to  renounce  the  executorship.  "  It  would  be  injustice  to  allow 
actions  to  be  brought  against  one  appointed  executor,  who  never  meant  to 
act  as  such,  before  he  had  an  opportunity  of  renouncing: "  Per  Best,  C.  J., 
in  J>ougla$  v.  Forrest,  4  Bing.  704;  see  also  1  Williams  on  Executors,  310; 
Dunmng  v.  Orean  NcUional  Bank,  6  Lans.  296.  Therefore  the  statute  can- 
not commence  running  on  debts  due  from  the  testator,  or  actions  accruing 
against  him  after  his  death,  at  least  until  the  executor  assumes  control  of 
the  estate;  and  if  he  does  not  do  so  until  probate  or  the  issuance  of  letters, 
then  the  statute  does  not  commence  running  until  then.  It  is  usually  the 
case,  however,  for  the  executor  to  assume  the  control  of  the  estate  at  or  soon 
After  the  death,  and  the  executor  possesses  many,  if  not  full,  powers  as  to 
the  management  of  the  estate  before  probate:  Note  to  Arnold  v.  Arnold,  6S 
Am.  Dec.  436-438. 

Whether  he  may  maintain  suits  in  his  representative  capadfy  before  he 
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pbtftins  letters  is  not  saittled  in.  the  same  way  in  the  diffsrant  states.  '*In 
most  of  the  states  ezeoators  do  not  possess  the  power  to  bring  or  maintain 
actions  ontil  they  have  been  appointed  by  the  probate  ooort  and  have  given 
the  required  seoority  :**  Note  to  Arnold  v.  Arnold^  65  Am.  Dec  488.  In  sooh 
states,  then,  the  statute  wiU  not  commeneenmning  against  the  ezeoatornpop 
a  debt  due  to  the  estate,  or  oanses  of  action  aocming  to  the  estate  after  the 
testator's  death,  until  the  qualifioatum  of  the  ezeontor.  In  England  the 
executor  may  advance  in  an  action  as.  far  as  that  step  where  the  production 
of  probate  becomes  necessary,  and  it  will  be  sufficient  if  he  obtains  probate 
in  time  for  that  exigency:  Id. ;  see  1  Williams  on  Executors^  30S  et  seq.  He 
cannot  declare  before  probate  of  the  will,  since  profert  of  the  probate  or  his 
letters  testamentary  is  necessary  to  support  his  authority  to  sue  in  his  repre- 
sentative capacity:  OarUtnd  v.  MilUng,  6  Oa.  816;  Amcld  v.  Arnold^  13  Ired. 
L.  174;  S.  C,  55  Am.  Dec  484.  And  theratee,  in  some  of  those  states 
which  follow  the  English  rule*  it  is  held  that  the  statute  will  commence  run- 
ning from  the  testator's  death,  upon  causes  of  action  in  favor  of  the  testator, 
or  at  least  from  the  time  when  he  shows  his  acceptance  of  the  trust  by  assum* 
ing  control  of  the  estate:  AmM  v.  Arnold,  13  Ired.  L.  174;  S.  0.,  55  Am. 
Dec  434;  see  Monroe  v.  James,  4  Mnnf.  194;  Andrews  v.  Hartford  etc.  B.  B. 
Co.t  34  Conn.  57.  Certainly  no  right  of  action  vests  in  him  if  he  renounces 
the  executorship:  Dunning  v.  Ocean  National  Bank^  6  Lans.  296.  And  there- 
fore, as  he  could  bring  no  action  to  recover  money  belonging  to  a  trust  given 
him  as  executor  under  the  will,  and  upon  his  renouncing  the  executorship  the 
trust  remained  vested  in  the  court  until  it  appointed  a  trustee,  the  statute 
did  not  run  against  a  claim  for  the  trust  money  until  the  time  of  the  appoint- 
ment and  qualifioation  of  the  trustee:  Id,  Bat  even  in  a  state  where  the 
English  rule  is  admitted,  it  was  held  that  the  statute  would  not  run  against 
the  estate  until  the  qualifioation  of  the  executor:  Oarland  v.  MitUng,  6  Oa. 
810.  The  court  said:  *'  While  we  admit  an  executor  may  institute  a  suit  for 
the  protection  of  the  estate  of  his  testator,  we  are  not  willing  to  hold  that  he 
must  do  so  or  his  right  of  action  be  barred  by  the  statute  of  limitations  until 
probate  of  the  will  and  the  qualification  of  the  executor;"  see  also  Joliffe  v. 
PiUf  2  Vem.  694.  Personalty  vests  in  the  executor  from  the  time  of  thf 
death:  Woolley  v.  Clarh,  5  Bam.  &  Aid.  744.  When  the  testator  dies  resi 
dent  of  another  state  the  statute  runs  from  the  proving  of  the  will:  Hobat 
V.  Conneetieut  etc,  Co,,  15  Coon.  145,  eupra, 

EXBCUTOBS  DK   SON  TOBT,  StaTUTX  BdK8  FROM  Tm  OF   BIS  AVUlONa 

TO  Act  a8  Svoh.  Since  an  executor  de  mm  tort  who  has  posssased  himself 
of  the  decedent's  personalty  may  be  sued  on  causes  of  action  existing  against 
the  decedent  and  accruing  after  his  death  as  soon  as  he  assumes  to  act  as  such, 
therefore  the  statute  begins  to  run  upon  such  causes  of  action  from  the  time 
of  his  assumption  to  act  as  executor:  Webeter  v.  VFe&fter,  10  Ves.  93;  Boat- 
wright  v.  Boatwright,  L.  B.,  17  Eq.,  71;  Ambler  v.  Ltfubay,  L.  B.,  8  Ch.  D., 
198,  207;  CooU  v.  WJUttmgton,  L.  B.,  16  Eq.,  534;  Daweon  v.  Callaway,  18 
OtL  573;  Tkmrman  v.  SheUon^  10  Yerg.  888.  But  see  Pkaelon  v.  ffoueeal,  2 
itoCord  Ch.  423;  con^m;  Bnmet  v.  Biycm,  6  N.  J.  L.  877,  which  is  doubted 
in  Dekaf  v.  Darrah,  14  Id.  288.  But  though  the  executor  de  aon  tort  who 
has  taken  possession  of  the  personal  property  of  the  estate  may  be  sued  for 
debts  due  from  the  estate,  he  cannot  sue  upon  claims  due  to  the  estate,  anl 
for  this  reason  the  statute  should  not  run  upon  such  claims  until  administra- 
tion  is  granted,  for  until  that  time  there  is  no  person  to  sue  thereon,  and 
therstoa  the  cause  of  action  cannot  aooroe:  Ifitt  v.  iRmon,  2  BaU.  59ft. 
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Aonoirs  iob  KMUonroi  in  Gaubivo  Dbatr  ov  Dwiuuit.— A  cmm 
of  ftotloii  girwi  by  stalate  to  aa  ezaeotor  or  admlnlilntor  of  a  deoedent  for 
the  death  of  the  latter,  when  oanaed  hy  another^  n^ligenoe,  is  not  haired 
antil  one  year  after  the  appointment  of  an  administrator,  when  the  statute 
limits  the  time  within  which  the  action  may  be  brought  to  one  year  *' after 
the  canse  of  action  shall  have  arisen; "  for  nocanse  of  action  canariseor  exist 
in  favor  of  an  administrator  until  he  comes  into  eodstenoe  as  such:  Andrtw§  t. 
Hartford  eU.  R.  R.  Oo,^  34  Conn.  97;  Sherman  v.  VFeiteni  ete.  Co.,  24  Iowa, 
615;  see  also  Wood  v.  Ford^  29  Miss.  67.  In  Andrew  ▼.  Hartford^  mqfra^ 
the  court  intimated  that  had  there  been  an  executor  the  action  mi^t  have 
been  barred  after  the  expiration  of  a  year  from  the  decedent's  death. 

But  if  the  statute  provides  that  such  actions  must  be  brought  within  a 
year  from  the  death  of  the  decedent,  the  statute  commences  to  run  at  the 
time  of  the  death,  and  it  not  suspended  until  the  appointment  of  an  admin- 
Istrator,  since  the  statute  gives  the  right  to  sue,  and  this  right  does  not  exist 
independently  of  the  statute,  but  only  as  dependent  upon  it,  and  must  be 
exerolMd  in  the  manner  therein  prescribed,  or  not  at  alL  So  that  the  period 
within  which  the  action  must  be  brought  is  to  be  considered  as  a  condition 
imposed  upon  the  right,  and  not  a  limitation;  and  nttless  the  statute  be  fol- 
lowed  the  right  is  loet.  Therefore,  when  the  statute  enacts  that  the  action 
must  be  brought  within  a  certain  time  from  the  death  of  the  injured  party, 
it  will  be  barred  if  brought  after  that  time:  PUUburgh  etc  S.  R,  Co.  v.  i/tiie, 
25  Ohio  St.  029;  Boyd  v.  Clark,  8  Fed.  Bep.  849;  Na$h  v.  Touiley,  28  Minn. 
6;  Rugland  v.  Andereon,  15  N.  W.  Bep.  876  (Minn.). 

Statutis  Ohakob  Rolb  IK  Many  States.— The  severity  of  the  rule 
that  death  does  not  interrupt  the  running  of  the  statute,  as  well  as  the  fact 
that  the  statute  of  limitations  as  a  statute  of  repose  may  be  deprived  of  its 
efficacy  by  poetponiog  its  commencement  until  administration  granted,  has 
resulted  in  causing  many  states  to  establish  by  statute  fixed  periods  during 
which  the  statute  shall  be  suspended  or  posl^ned:  Lewis  v.  Ford,  67  Ala. 
143;  Tynan  v.  IValber,  35  Cal.  644;  Sewall  v.  Valentine,  6  Pick.  276;  Greene 
V.  New  York  etc.  R,  R.  Co.,  48  N.  Y.  Super.  CL  333;  MeKeitJum  v.  McOiU, 
83  N.  C.  517;  BoU  v.  Dawkina,  16  S.  C.  198;  see  also  Woods  on  Limitations, 
406,  where  are  collected  these  statutes  of  the  various  states.  Speaking  of 
the  rule  existing  prior  to  the  statute  which  suspends  the  statute  in  all  cases 
for  no  more  than  six  months,  it  is  said  in  Pickett  v.  Hobdy,  63  Ala.  612: 
**  When  a  cause  of  action  had  not  accrued  at  the  death  of  a  penon  in  whom, 
when  it  did  accrue,  it  would  reside,  under  this  construction,  the  statute  of 
limitations  did  not  commence  running  until  the  appointment  and  qualifica- 
tion of  a  personal  representative  capable  of  suing.  The  practical  operation 
of  this  principle  was  to  induce  much  speculative  litigation  which  the  lapse  of 
time  should  have  silenced,  and  in  the  particular  case  to  let  in  all  the  mischief 
the  statute  of  limitations  was  intended  to  avoid." 

Where  the  statute  has  commenced  to  mn  before  the  debtor's  death,  but 
elapses  after  his  death,  the  creditor  may  nevertheless  have  his  action  against 
the  debtor  within  eighteen  months  after  the  debtor's  decease,  under  the  New 
York  revised  statutes,  which  provide  that  the  term  of  eighteen  months  after 
the  decease  shall  not  be  deemed  any  part  of  the  time  limited  hy  law  for  the 
oommencement  of  actions  against  executors  or  administrators:  Wennuzn  v. 
Mohawk  Iw.  Co.,  13  Wend.  267;  S.  C,  28  Am.  Dec.  464;  Flagg  v.  Ruden, 
1  Bradf.  196;  ScovU  v.  ScovU,  3  How.  Pr.  262.  It  does  not  matter  how  much 
time  has  elapsed  since  the  decease  before  the  grant  of  letters,  when  the  pro- 
vision of  statute  i9  that  upon  a  cause  of  action  upon  which  suit  might  be  brought 
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at  the  daeedenVi  dcatlL  tfea  emditor  maj  oonuneiioe  suit  wHiiinoBa  year  afte* 
tbe  grant  of  lettera:  DarngMar.  DeLaChierra,  lOOaL  S87;  tee  alto  7)fnat 
T.  fratter,  86  Id.  644.  Where  it  it  provided  that  if  any  right  of  aothmexiated 
against  or  in  favor  of  tbe  deeeatedat  the  time  of  death  and  snrvivet,  anaotioQ 
may  be  brooght  by  or  againtt  the  odmbMraior  within  two  years  after  the 
grant  of  administratioDy  an  ezeontor  is  allowed  two  years  after  his  testate's 
death  to  bring  an  action  npon  a  debt  dne  the  deoedent,  thoogh  before  that 
time  it  wonld  otherwise  have  been  barred:  Brewtier  v.  Brewtter,  62  K.  H. 
62,  69;  Bate$  v.  Kempta%  7  Gray,  382. 

In  Georgia,  the  code  provides  that  the  time  between  the  death  of  a  person 
and  representation  taken  npon  his  estate  shall  not  be  ooonted  against  his 
estate,  provided  snoh  time  does  not  ezoeed  ^ve  years.  This  statute  was  held  to 
oontemplate  permanent,  and  not  temporary,  letters  of  administration.  And 
this  suspension  will  take  place,  when  one  administrator  dies,  nntil  an  admin- 
istrator de  bonU  turn  is  appointed:  SooU  v.  Atwell,  63  Ga.  764;  WMmm  v. 
Thiot,  64  Id.  U. 

By  a  statute  of  Alabama,  it  ii  provided  that  the  time  between  the  death  of 
a  person  and  the  grant  of  letters  testamentary  or  of  admimstration,  not  ex- 
ceeding six  months,  is  not  to  be  taken  as  any  part  of  tbe  time  limited  for  the 
commencement  of  actions  by  or  against  his  executors  or  administrators.  And 
it  is  accordingly  held  that  whether  the  cause  of  action  had  or  had  not  accrued 
in  the  life  of  the  decedent,  and  whether  the  statute  had  or  had  not  commenced 
running,  and  without  regard  to  when  the  administration  is  granted,  for  no 
longer  period  than  six  months  can  the  operation  of  the  statute  be  delayed. 
And  if  administration  is  grsnted  during  that  period,  the  bar  of  the  statute  at- 
taches from  the  grant:  Pidfcef<  v. /ro6(/y,  63  Ala.  609;  i/etottv.^ord,  67  Id.  143. 

Stalute  Giving  Time  ofier  Deceam  is  Intended  as  JS^Oenwm^  not  Curtailment^ 
^f  Time.  A  statute  giving  a  party  one  year  after  the  decease  of  his  debtor  to 
bring  his  action  does  not  in  any  case  serve  to  curtail  the  period  for  suing,  but 
is  intended  to  prolong  that  period  when  the  debtor  would  otherwise  be  barred: 
Bicards  v.  Hutehinsm,  4  West  Coast  Rep.  35  (Nov.);  Smith  v.  Hall,  19 
Cal.  87;  Lowell  v.  Kier,  50  Cal.  647;  to  the  same  effect,  see  Ftnneif  v.  8taU, 
9  Mo.  225;  Pa^fson  v.  Hadduek,  8  Biss.  293. 

Statutk  or  LiMrrATiOHS  Suspended  or  PoerpovsD  dubikg  Time 
WHILE  Creditok  Restbaikxd  ntoM  Suit  bt  Statute.— Where  a  statute 
restrains  suits  against  representatives  during  a  certain  time  after  the  grant  of 
letters,  this  time  is  to  be  deducted  from  the  statute:  DaweU  v.  WMer,  2  Smed. 
&  M.  452;  AhboU  v.  MeElroy,  10  Id.  100;  Tarver  v.  Cowart,  5  Ga.  66;  LawUm 
V.  Bowman,  2  Strobh.  190;  Ostrom  v.  Curtis,  I  Gush.  467;  Briggs  v.  Thamast 
32  Vt  176;  Quivey  v.  Hall,  19  Cal.  97. 

The  rule  is  founded  upon  a  similar  principle  to  that  which  sustains  the 
first  rule  stated  in  this  no^:  that  it  is  a  necessary  implication  from  the  stat- 
ute. So  a  statute  which  prescribes  that  creditors  must  present  their  claims 
against  an  estate  within  seven  years  or  be  forever  barred  does  not  apply  un- 
til there  is  a  person  against  whom  the  claim  may  rightfully  be  made,  that  is, 
until  an  admimstrator  or  executor  is  appointed:  McKinder  v.  Littl^ohn,  1 
Ired.  L.  66.  Similarly,  as  a  creditor  cannot  sue  on  a  claim  presented  to  an  ex- 
ecutor and  allowed  by  him  until  it  is  rejected  by  the  judge,  the  statute  does 
not  run  during  this  intervening  period:  NaUy  v.  AfcDonaU,  5  West  Coast  Bep. 
892  (CaL).  Although  a  judgment  was  obtained  against  a  decedent  before  his 
death,  which  took  place  before  the  judgment  was  barred,  the  statute  did  not 
DQgin  to  run  on  the  judgment  until  the  presentation  of  the  claim  to  the  ad- 
ministrator, as  this  was  substituted  by  the  statute  in  place  of  suit,  and  thec<a 
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fof»  ts^aeiioii  did  not  aoornaviiia  tuoh  pre>entottonaiid  refoMl  of  paymcnit 
Mid  it  WM  not  neoeasary  to  make  presentation  until  after  pablioatum  of  nodoa 
to oreditora:  Quhe^v. HaO^  19 OaL  07.  When thecreditormakea known hia 
olaim  within  the  atfttntory  time,  hia  claim  will  not  be  haired  thoogfa  more 
than  the  atatatory  time  elapsee  before  the  settlement  and  diatribntion  of  the 
estate:  MeOUtUoek^t  Appeal^  29  Pa.  St  360. 

Claim  not  Prssszttablb  wttbin  Statutort  Tm  bboausb  vort  Aoobued 
is  not  barred  by  a  statote  prescribing  that  claims  nrast  be  preseiited  within  a 
certain  time  after  probate  or  administration  granted:  Dugget  ▼.  Ogle$bff,  99 
DL  406|  ^onf  T.  Smkh,  18K.  W.  Bep.  925. 

PsNDJDroT  OF  PaooBEDiNOs  TO  CoKTXST  VALiDiTr  OF  WiLL  docs  not  af- 
fect a  creditor's  rights,  and  the  statate  runs  from  the  time  when  he  might 
properly  begin  an  action:  DdapUme  ▼.  Smith,  38  Ohio  St.  413;  see  Bra4foTd 
tr.  Baudhioi,  3  Wash.  0.  C.  122. 

Wherb  Plaintiff  and  Defendant  Both  Claim  undxb  Same  Qrantob, 
plaintiff  need  not  go  back  of  such  grantor:  W6(fe  v.  DoweU^  51  Am.  Dec  147; 
OiUiam  v.  Bim,  49  Id.  379«  and  note  on  estoppel  of  persons  claiming  nnder 
a  common  sooroe  of  title,  383-389.  Bat  the  defendant  may  set  np  title  ad* 
yeme  to  the  common  grantor's,  or  a  better  title  in  himself  than  the  common 
grantor's:  Joeebd  ▼.  E(U§on,  47  Id.  142;  Woife  r.  DoweU,  51  Id.  147;  MarUm 
T.  BanleU,  57  Id.  770,  and  notea  to  these  cases.  The  principal  case  Is  oitid 
to  the  first  point,  nqnra:  SeoU  ▼.  Sinffer,  54  Oa.  689. 


Coweta  Falls  MANUFAoruBma  Go.  v.  Bogebs. 

£19  Qboboza*  416.1 

OwNSB  MOST  Pat  fob  BKFATBa  Made  under  Contract  ufon  Maohiniet 
which  is  delivered  and  accepted,  notwithstanding  other  machinery,  of 
which  the  repaired  machinery  is  independent,  and  wliich  waa  also  to  be 
repaired  nnder  the  contract,  is  not  repaired  or  delivered. 

Expense  of  Transportation  Neoessarilt  Incurred  bt  Plaintiff  nr 
Fulfiluno  his  Part  of  Agreement  is  legitimate  item  of  damages,  in 
an  action  for  breach  of  the  contract. 

Acts  and  Declarations  of  Agent  in  Bxecuti6n  of  rib  Agency  Bino 
Prinoipau 

It  should  be  Submated  to  Jurt  to  Find,  First,  whether  Aoenot  n 
Proved;  and  if  so,  then  testimony  as  to  the  acts  and  declarations  of  the 
agent  is  admissible;  otherwise  it  shoald  be  exdaded  from  their  oonsid* 
eration  in  making  np  their  verdict. 

Kew  Trial  will  be  Granted  on  Ground  that  Verdict  is  Contrary 
to  Evidence,  where,  in  action  for  breach  of  contract,  thongh  it  cannot 
be  shown  by  any  interpretation  of  the  proof  that  there  waa  a  delay  of 
two  months,  yet  snch  time  of  delay  is  made  the  basis  of  damages  in  the 
verdict. 

Prospective  Profits  that  are  Too  Bemote  or  Uncertain  are  not  to  be 
admitted  as  an  element  of  damages  for  breach  of  contract 

PfeOflPEcnvB  Profits  of  CkmoiN  Faoiort  are  Too  Unoereain  to  Fur- 
nish Element  of  Damages  for  breach  of  contract  to  repair  maohinoy 
of  the  factory. 
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Asmovhj  Bogisni  against  the  Coweta  Falls  Ifanofkotaring 
Codnpaoj  for  damages  for  breach  of  contract  to  repair  machin- 
617  belonging  to  tbe  plaintiff.  The  plaintiff  was  the  owner  of  a 
cotton  fitctoiy,  and  entered  into  a  contract  with  the  defendant, 
bj  which  the  faotoi^  machinery  was  to  be  repaired  as  soon  as 
possible,  or  by  July  1, 1851,  except  two  spinning-frames,  and 
these  were  to  be  repaired  by  September  1, 1851.  It  appeared 
that  the  work  could  have  been  finished  by  the  first  of  July, 
1851.  Crockett,  who  was  the  agent  of  the  company,  and  made 
die  contract,  testified  that  he  was  stopped  in  the  work  by  the 
president  of  the  company.  A  part  of  the  machinery  was  ulti- 
mately finished  and  deliyered.  But  the  spinning-frames  were 
never  repaired,  and  were  much  injured  by  ill  usage  and  expos- 
ure. The  mill  was  necessarily  idle  for  some  time  because  of  the 
breach  of  contract,  but  as  to  the  length  of  this  time  the  testis 
mony  was  somewhat  conflicting.  The  company's  agent  induced 
the  plaintiff  to  send  the  machinery  to  Columbus  to  be  repaired. 
Testimony  was  admitted  that  the  profits  from  the  mill  would 
have  been  from  twelve  dollars  to  thirty  dollars  per  day  had  the 
contract  been  fulfilled.  The  plaintiff  had  employed  hands, 
bought  cotton,  and  made  other  arrangements  to  start  the  mill 
on  the  first  of  July.  The  defendant  showed  that  the  repairing 
of  the  machinery  that  was  delivered  was  worth  three  hundred 
dollars.  The  verdict  was  for  the  plaintiff  for  two  thousand 
three  hundred  and  twenty  dollars  and  forty  cents.  The  plaint- 
iff moved  for  a  new  trial,  on  several  grounds,  as  follows:  1. 
Because  the  court  refused  to  charge  that  if  the  defendant  re- 
paired any  portion  of  the  plaintiff's  machinery,  and  the  plaintiff 
recei?ed  it  as  repaired,  the  plaintiff  is  bound  to  pay  the  defend- 
ant the  value  of  such  repairs;  but  charged  that  if  plaintiff  re- 
ceived a  portion  of  the  machinery  under  the  expectation  that  the 
balance  would  be  completed  under  the  contract,  and  the  balance 
was  not  completed,  he  was  not  bound  to  pay  for  any;  2.  That 
the  court  erred  in  admitting  evidence  as  to  the  expense  in- 
curred by  the  plaintiff  in  transporting  the  machinery  to  and  from 
Columbus;  3.  That  the  court  erred,  after  excluding  testimony 
as  to  the  declarations  of  Crockett  as  to  the  terms  of  Uie  contract, 
in  permitting  proof  of  what  was  done  under  the  contract;  4. 
That  the  verdict  was  contrary  to  the  instructions,  since  the 
court  charged  that  the  plaintiff  could  not  recover  for  the  stop- 
page of  his  mill  if  the  machinery  necessary  to  run  it  was  deliv- 
ered by  the  time  agreed  upon;  5.  That  the  damages  are  ex* 
oeesive.    The  court  decided  upon  granting  the  motion,  unless 
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the  plaintiff  would  remit  the  costs  of  tgaasportation  to  and  from 
ColmnbiiSy  and  the  damage  done  in  saoh  transportation  and 
from  exposure  whOe  in  OolnmbnSy  the  oonrt  stating  the  amounts 
of  such  damage.  But  the  defendant  xefosed  to  accept  this 
remitter,  and  the  court  then  orezroled  the  motion,  and  error  is 
assigned  thereon. 

A.  H.  Cooper  and  S.  EoU,  for  the  plaintiff  in  error, 

DenUm  and  Mo8e$,  for  the  defendant  in  error. 

By  Conrt,  Lumpkzh,  J.  We  cannot  doubt  the  propriety  of 
remanding  this  cause  for  a  rehearing.  We  propose  to  glance 
cursorily  at  th^  prominent  points  made  by  the  bill  of  exceptions. 

All  the  material  portion  of  the  machinery  was  repaired  and 
and  carried  home  by  the  owner,  two  spinning-frames  only  being 
left  unfinished.  The  value  of  the  machinery  thus  repaired  and 
received  back,  if  the  testimony  of  the  witnesses  is  to  be  credited, 
made  the  cotton  factory  to  which  it  belonged  worth  to  its  owner 
twelve  dollars  and  forty  cents  per  day  net  profits.  The  propel- 
ling machinery  was  not  dependent,  of  course,  upon  the  spinning- 
frames.  Now,  concede  that  Mr.  Bogers  received  the  propel- 
ling machinery  under  the  expectation  that  the  spinning-frames 
would  be  repaired  also,  and  they  were  not,  is  that  a  good  reason 
why  he  should  pay  nothing  for  the  propeUing  machinery  ?  Did 
he  derive  no  ben^t  trom  that  which  was  finished?  And  shall 
he  keep  it  and  not  pay  for  it  f 

We  do  not  think  the  court  erred  in  allowing  evidence  as  to 
the  cost  of  the  transportation  of  the  machinery  to  and  from 
Columbus,  at  least  as  to  the  two  spinning-frames.  They  were 
transported  to  the  shop  of  the  company,  under  a  contract  to  be 
repaired.  If  they  were  not,  this  useless  expense  was  incurred 
by  Bogers  in  consequence  of  the  failure  of  die  company  to  per- 
form their  undertaking.  It,  as  well  as  the  damage  done  to  the 
spindles  while  exposed  at  Columbus,  constitute  legitimate  items 
of  damage  for  the  violation  of  the  contract. 

As  to  all  that  portion  of  the  testimony  which  consisted  of  the 
acts  and  declarations  of  Crockett,  we  consider  the  rule  to  be 
this:  it  should  have  been  submitted  to  the  jury  to  find,  in  the 
first  place,  whether  or  not  the  proof  showed  that  Crockett  acted 
as  the  agent  of  the  comjMmy  in  making  the  contract.  If  so, 
then  all  he  did  and  said  in  the  execution  of  his  agency  was  ad-* 
missible  evidence,  and  bound  his  principal;  otherwise  it  should 
have  been  excluded  from  their  consideration  in  making  up  their 
verdict. 
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That  the  yerdiot  iras  oontraxy  to  the  eTidenoie  as  to  the 
time  the  mabhinexy  was  detained  there  can  be  no  doubt  Ac- 
cording to  the  testimonj  of  some  of  the  witnesses,  it  was  re- 
ceived  at  the  time  stipulated.  By  no  interpretation  of  the  proof 
can  it  be  shown  that  it  was  delayed  two  months  after  the  time 
stipulated  for  its  completion;  and  yet  sixty  days  is  assumed  as 
the  basis  of  the  calculation  for  damages.  GKying  to  the  plaint- 
iff the  longest  time  proyed,  and  the  highest  estimate  as  to . 
profits,  and  the  injury  sustained,  instead  of  being  upwards  of 
one  thousand  seven  hundred  dollars,  could  not  have  amounted 
to  one  thousand  two  hundred  dollars.  On  this  branch  of  the 
case  we  cannot  doubt  that  the  verdict  was  strongly  and  de- 
cidedly against  the  weight  of  evidence. 

But  was  the  basis  upon  which  this  judgment  was  rendered 
maintainable?  It  was  founded  almost  exclusively  upon  specu- 
lative profits ;  it  was  a  calculation  upon  conjectures,  and  not  upon 
&cts.  We  will  not  say  that  there  is  no  case  where  the  allow- 
ance of  damages  upon  expectant  profits  is  inadmissible,  but  we 
are  quite  sure  that  this  is  not  one  of  them;  the  gains  were  too  re- 
mote and  uncertain,  depending  upon  a  variety  of  contingencies, 
the  failure  of  any  one  of  which  would  subvert  the  whole  com- 
putation. Who  will  undertake  to  say  and  swear  that  a  cotton 
factoiy  in  Georgia  will  pay  expenses,  much  less  yield  a  certain 
amount  of  net  profits,  for  any  given  period?  What  a  conflict- 
ing opinion  and  experience  would  such  a  question  elicit  I  We 
are  inclined  to  think  that  this  whole  testimony,  as  to  the  gains 
which  the  plaintiff  would  have  derived  from  this  contract  had 
he  not  been  prevented  from  realizing  them  by  the  delinquenqr 
of  the  defendant,  should  have  been  rejected  as  too  contingent 
and  speculative,  and  too  dependent  upon  the  fluctuation  of 
markets,  the  chances  of  business,  and  other  casualties,  to 
enter  into  a  safe  or  reasonable  estimate  of  damages.  And  in 
lieu  thereof,  a  calculation  should  have  been  made  of  the  loss 
actually  sustained  by  the  hire  of  hands,  the  interest  on  the  in- 
vestment, and  solid  data  like  these,  as  the  criteria  of  loss  by  the 
detention  of  the  machineiy.  We  are  aware  that  neither  the 
English  nor  American  courts  have  been  uniform  in  their  adju- 
dications upon  this  doctrine.  Oenerally,  the  earlier  decisions  in 
both  countries  concurred  in  denying  profits  as  any  part  of  the 
damages  to  be  compensated,  and  that  whether  in  cases  of  con- 
tract or  of  tort:  Flureau  v.  ThomhUt,  2  W.  Black.  1078;  Bobin- 
$on  V.  Harmon,  1  Exch.  850;  BUner  v.  Brough,  11  Pa.  St.  127; 
&^iooner  Livdy,  1  Qall.  815, 325;  Jennings  v.  Brig  Perseverance^ 
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8  Dall.  888;  The  Anna  Maria,  2  Wheat.  827;  Amiable  ▼.  Nancy, 
8  Id.  560;  Jose/a  v.  Segunda,  6  Id.  858;  Wdd  ▼.  NvOkole,  17 
Pick.  543;  Smiih  ▼.  Gondry,  1  How.  28;  Blanchard  ▼.  ^Zy,  21 
Wend.  342;  Freeman  y.  C72u(e,  3  Barb.  424.  But  some  of 
the  more  recent  cases  have  doubted  whether  some  of  the  prece- 
dents cited  have  not  pushed  the  rule  beyond  the  true  line: 
Maaterton  y.  Mayor  etc.  of  Brooklyn,  7  Hill,  62  [42  Am.  Dec.  88]; 
.  New  York  etc.  B.  B.  Go.  ▼.  Story,  6  Barb.  419;  Donndl  ▼.  Jbneg, 
17  Ala.  689  [52  Am.  Dec.  194]. 

Chancellor  Kent  says  that  speculatiTS  profits  are  not  allowed: 
2  Kent's  Com.,  5th  ed.,  480,  in  notes.  And  perhaps  the  tabid 
of  the  milkmaid  in  the  spelling-book  is  the  best  illustration  as 
to  what  is  meant  by  this  phrase. 

DXOLABATIOMB  OV  AOKNT  IN  EZIOUTIOK  OV  HIS  AOXNCT  BlVD  PBIHCflPALt 

Burnham  v.  EUU,  63  Am.  Deo.  625,  and  oMes  oited  in  note  627;  Oolfb  ▼•  Joh^ 
§(m,  62  Id.  457,  and  note  458. 

DiOLABATIONS  or  AOBNT  DO  NOT  BlND  PitnrCIPAL  UHTIL  AOXNOT  18  FiBSS 

Clbablt  Estabushbd:  MarAaU  v.  Honey,  59  Am.  Dec  92;  Moort  ▼.  BM$, 
53  Id.  771;  and  whether  the  declaration  was  uttered  in  the  representative  or 
individual  capacity  of  the  declarant  ia  for  the  jnry  to  determine:  WkUneif  t« 
SweU,  Id.  228. 

Prospictive  PBonrs,  Bbcotbrt  or,  as  Damaobs:  See  Oaamim  t.  Fotmim, 
S3  Am.  Dec  474,  and  cases  cited  in  the  note  476.  For  failnre  to  oonstmol 
machinery  within  a  certain  time  a  planter  recovered  for  the  loss  of  a  crop  ol 
sugar-cane,  which  by  the  contract  the  machinery  was  to  grind:  Ooodlae  T. 
Boger9,  61  Id.  205. 

Kew  Trial  will  bb  QaAvrxD  whsn  Vsbdiot  is  Clbablt  ahd  Unkistak- 
ABLT  CoNTBABT  TO  EviDBNCB:  HoU  T.  Page,  48  Am.  Dec  235;  Woodward  v. 
James,  51  Id.  649;  Shepherd  v.  BurkhaUer,  58  Id.  523,  and  notes.  But  if  this  is 
doubtful,  and  there  is  evidence  on  both  sides,  the  verdict  will  not  be  set  aside, 
though  the  preponderance  of  the  evidence  may  be  against  the  verdict:  Cflark 
V.  WkUaker,  48  Id.  160;  Peekv.  Land^  46  Id.  368,  and  cases  cited  in  the  notes. 

AppoKnoNVBnT  or  Ck>NTaAGTS:  See  note  to  Outhbert  v.  Kuhn,  31  Am.  Dec 
517-522.  Apportionment  of  personal  contracts  was  not  permitted  at  common 
law:  Van  Bensaelaer  v.  Bradley^  45  Id.  451.  Where  materials  have  been  deliv- 
ered and  accepted,  or  work  has  been  done,  though  not  according  to  the  terms  of 
the  contract,  the  party  benefited  is  liable  on  an  implied  promise  to  the  extent 
that  he  has  been  benefited  upon  a  count  in  quantum  tfoUbat  or  quantum  meruU: 
Buiz  V.  Norton,  60  Am.  Dec.  618;  Coe  v.  Smith.  58  Id.  618;  Oleason  v.  Smiih, 
57  Id.  62;  Lt€  v.  AMrook,  55  Id.  110;  McKinney  v.  Springer,  54  Id.  470,  and 
note  479.  But  where  the  contract  is  entire  and  executory,  and  is  willfully 
broken  by  the  plaintifif^  he  cannot  recover  on  qucmtum  meruik  Whutead  v. 
Beid,  57  Id.  571,  and  note  572;  Harmon  v.  Saimon  FoUU  Mfg.  Co.,  58  Id. 
718. 
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FEBNAin>£B  V.  Dunn. 

[19  Omboia,  407.] 

MxABUBB  OF  Damages,  whxbx  Vbiydxb  of  Land  is  Evjoibd,  is  the  porohaM 
money,  with  interest  during  the  time  while  the  vendee  was  liable  for  mesne 
profits. 

BvicvBD  ymHi>Mu  Who  has  Ekjotxd  Lako  fob  Pxbiod  bbfobb  Pa&amount 
TiTLB  AooBUBD,  during  whioh  he  was  not  liable  for  mesne  profits,  cannot 
recover  against  his  vendor  interest  on  the  purchase  money  during  this 
period. 

Bill  by  Dann,  the  admiiiiBtrator  of  John  SeUars,  deceased^ 
against  Maiy  Femander,  administratrix  and  sole  heir  of  John 
Palmer,  deceased.  It  was  alleged  that  Palmer,  for  the  consider- 
ation of  two  hundred  and  fifty  dollars,  conveyed,  by  deed  of 
iirarranty,  to  Sellars,  a  lot  of  land;  that  Sellars  sold  the  land  and 
gave  his  bond  for  titles  to  McCrea;  that  Palmer  never  obtained 
a  grant  to  the  lot,  and  that  it  had  therefore  reverted  to  the  state; 
that  McCrea  sued  Sellars  on  the  bond  for  titles,  and  jadgment 
was  rendered  against  Sellars  for  one  thousand  one  hundred  and 
eight  dollars,  with  costs,  which  he  paid;  that  the  defendant  was 
notified  of  the  pendency  of  this  action.  And  the  bill  prayed  a 
decree  for  the  amount  of  that  judgment,  with  the  costs  and  ex- 
penses of  litigation.  Verdict  was  for  the  complainant  for  six 
hundred  and  seventy-two  dollars  and  thirty  cents,  with  costs. 
The  defendant  then  moved  for  anew  trial  upon  several  grounds; 
and  among  others,  on  the  ground  that  the  court  erred  in  instruct- 
ing that  the  measure  of  damages  was  the  purchase  money,  with 
interest  from  the  sale  of  the  land,  since  the  evidence  showed 
that  the  plaintiiFs  intestate  enjoyed  the  possession  of  the  land 
for  several  years  before  the  outstanding  title  accrued,  and  during 
this  time  there  was  no  liability  for  mesne  profits.  The  motion 
was  overruled,  and  to  this  decision  error  is  assigned. 

D.  F.  Hammond,  for  the  plaintiff  in  error. 

WkUaker,  for  the  defendant  in  error. 

By  Court,  LuKPKiif,  J.  We  affirm  the  judgment  of  the  court 
below  on  all  the  grounds  taken  in  the  motion  for  a  new  trial, 
except  his  charge  as  to  the  measure  of  damages  in  this  case. 
Usually  it  is  the  purchase  money,  with  interest  from  the  sale  of 
the  land.  But  the  proof  here  is  that  Sellars,  the  intestate  of 
die  complainant,  and  his  assigns,  enjoyed  the  possession  of  the 
land  for  several  years  before  the  paramount  outstanding  title 
accrued;  viz.,  before  the  lot  was  granted  by  the  state.  During 
this  time  there  was  no  liability  for  mesne  profits;  and  conse- 


Digitized  by  VjOOQIC 


806  Adams  v.  Dicksoit.  [Qeorgus 

quenily  no  interest  on  the  purchase  money  should  be  computed 
during  this  period:  Caulkins  y.  Harret,  9  Johns.  824;  Outhrie  y. 
Pugsley,  12  Id.  126;  Gainea  y.  Britban,  18  Id.  21;  Stoofe  y. 
Ten  EycWB  Eafrs,  8  Oai.  Ill;  Kerley  y.  Bichardaon,  17  Oa.  602. 

VXNDBX  nr  PO88I88ION,  WHXXRKB  BXUXTKD  VBOM  PATMXirT  OF  PUBCHlfll 

Pbios  vpov  Failubb  ov  Titlb:  See  Salmon  t.  Hojfman,  66  Am.  Deo.  822,  and 
oases  dted  in  note  325;  Feemster  v.  Ma^,  53  Id.  83;  L}fiMh  y.  BaxUr^  51  Id. 
735;  J<me$  v.  Taylor,  56  Id.  48;  Woodrvff  v.  ^unce,  38  Id.  560. 

EyionoN  or  Vxndsb. — ^Eviction  or  failore  of  title  constitutes  no  defense  at 
law  to  action  for  purchase  price:  OuUwm  y.  Brainek  Bamh,  87  Am.  Deo.  726. 
Sale  of  land  by  sheriff  amonnti  to  eyiction,  and  yaoates  tbe  contract  for  tbe 
sale  thereof:  Martin  ▼.  AUnmmm,  50  Id.  403.  Vendee  evicted  nnder  decree 
against  vendor,  afterwards  reversed,  is  entitled  to  be  reinstated:  TaXboU  v 
BeU,  43  Id.  126. 

Valvb  or  Lahd  at  Tnn  or  Bbsacr  is  Micasubi  of  Damaobs  fbr  breadi 
of  contract  to  convey  land:  ShaiiD  v.  fFifibiiw,  40  Am.  Dec  602,  and  note  607; 
see  also  Mairtm  y.  Aikmmnh  50  Id.  408;  MeCcmM  v.  Dmdap^ZliL  728;  Rokt 
v.KhuU,  29  Id.  5Z. 

Pubohabbb's  Bkmedt  AiTSB  CovyEZAKOB:  See  ITooclni^y.  AMce,  88  Aa» 
Deo.  660,  and  note  660. 


Adams  t;.  DigesoK. 

[19  OaoBou,  OS.] 

Vo  BiiTinji  Pkbsov  to  Bill  or  Intsrplbadeb,  He  must  havx  Ko  iKTBsnf 
in  the  fond  or  property  in  opposition  to  the  cliumants  thereto,  whom  he 
calls  upon  to  interplead,  that  their  rights  may  be  determined. 

BzBOUToa  has  Suob  Imtkkbst  in  Testator's  Pbopbbtt  as  Precludes  Hm 
FROM  Maintaimino  Bill  oe  INTERPLEADER,  oalling  opon  legatees  to  in- 
terplead with  a  person  who  has  saed  the  exeontor  for  the  property 
bequeathed  to  the  legatees,  and  who  claims  it  under  title  paramount  to 
the  testator's;  the  executor  is  the  proper  person  to  defend  such  suit,  and 
he  cannot  by  bill  of  interpleader  impose  this  burden  upon  the  legatees. 

Judgment  Recovered  against  Executor  on  Title  Paramount  to  Testa- 
tor's will  protect  executor  from  claimants  of  same  property  under  the 
will,  if  he  commits  no  defxutavU  by  making  a  faithless  or  merely  colora- 
ble defense. 

Pendency  or  Action  against  Executor  eor  Testator's  Property  will  sus- 
pend any  action  against  him  respecting  such  property  by  the  claimants 
under  the  wilL 

Interposition  or  Equity  by  Bill  or  Interpleader  is  Unnecessary  roR 
Protection  or  Executor  sued  for  testator's  property,  since  the  judg- 
ment at  law  against  him  will  protect  him  against  the  claimants  undor  the 
will  if  he  duly  defends  the  action,  and  the  pendency  of  this  action  will  sus- 
pend any  action  in  this  respect  that  such  claimants  may  bring  against  himu 

BaiA  Praying  Direction  or  Court  or  Equity  in  Marshaling  Assets  or 
Testator  are  sustained  only  where,  from  the  complication  of  the  aflairt 
of  the  testator,  the  administering  of  the  estate  would  be  unsafe. 
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Bill  bt  Bzbootob  Fiultiiio  Dnoonoir  19  MABWfiLnfo  Tbratoe's  Assbtb, 
and  deoree  for  oomplainaaVt  pfoteotion,  will  not  be  tusteined  on  th« 
groand  th«t  one  oUdming  under  title  peramoont  to  the  teetetor't  title 
has  tned  the  executor  for  certain  slavee  apecifically  bequeathed,  aince 
whatever  be  the  event  of  the  suit,  the  executor  la  amply  protected  and  hia 
duty  la  plain. 

Bill  of  interpleader.    The  opimon  states  the  oaaa, 

W.  O.  EdMeU  and  Alesander,  for  the  plaintiff  in  error. 

Ohderwood  and  HuU^  representing  Akm^  for  the  defendants  in 
error. 

By  Comrty-  HqDohald,  J.  Complainant's  testator,  amongst 
other  things,  bequeathed  to  his  wife  and  three  brothers  all 
his  n^froes,  to  be  eqnally  divided  among  them.  After  the  pro- 
bate of  the  will,  and  the  qualification  of  complainant  as  exeou* 
tor,  he  was  sued  in  an  action  of  trover  by  John  Dickson,  as 
administrator  of  Elizabeth  Fielding,  deceased,  a  former  wife  of 
the  testator,  for  all  the  n^froes  embraced  in  the  will,  claiming 
them  under  antenuptial  marriage  articles  as  the  property  of  his 
intestate.    The  legatees  claim  tiie  property  under  the  will. 

The  complainant  files  his  bill,  alleging  that  he  claims  no  in- 
dividual  interest  in  and  to  the  said  slaves  or  their  hire;  that  he 
holds  them  and  their  hire  as  executor  of  the  last  will  and  testa- 
ment of  Jonathan  Fielding,  deceased,  and  that  he  cannot  sur- 
render the  said  slaves  to  either  of  the  parties  without  great  risk, 
trouble,  and  expense,  and  until  they  appear  before  the  court 
and  interplead  with  each  other,  and  a  final  order  and  decree  of 
the  court  shall  be  had  for  his  protection;  and  he  prays  that  the 
said  parties  may  interplead,  and  settle  and  adjust  their  right 
and  title  to  said  negro  slaves  and  their  hire.  The  bill  is  enti- 
tled a  bill  of  interpleader;  but  it  contains  an  additional  prayer 
that  the  court  would  secure  and  protect  him  from  injury  and 
loss  by  giving  him  the  benefit  of  its  direction,  order,  and  de- 
cree, in  the  marshaling  of  the  assets  of  the  estate.  The  bill 
was  demurred  to;  the  demurrer  was  sustained  and  the  bill  dis- 
missed, and  the  decision  of  the  court  is  excepted  to. 

The  case  made  by  this  bill  is  simply  this:  the  complainant 
is  sued  for  slaves  which  came  to  his  possession  as  executor  by  a 
party  who  claims  title  to  them  in  opposition  to  the  title  of  tes- 
tator; and  the  other  parties  called  on  to  interplead  claim  the 
same  property  as  legatees  under  the  testator's  will,  and  claim 
his  title.  Is  this  a  case  in  which  the  executor  may  file  a  bill  of 
interpleader? 

Am.  nac  Vol.  LXV— M 
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To  entitle  a  person  to  a  bill  of  interpleader,  be  most  be  in  • 
position  in  wbich  he  is  liable  to  one  of  two  or  more  persons, 
who  claim  from  bim  the  same  debt  or  Anty;  and  be  claims  no 
right  in  opposition  to  the  claimants,  or  eiUier  of  them;  and  be 
does  not  know  to  whom  be  onght  of  right  to  render  the  debt 
or  duty.  In  such  case,  be  may  generally  call  on  the  parties  to 
interplead,  that  the  court  may  jndge  between  them,  and  be  be  pro- 
tected. He  mtist  be  a  party  entirely  indifferent  between  them. 
The  amount  of  the  fund  or  matter  in  the  bands  of  complainant, 
upon  which  hostile  claims  are  alleged  to  have  been  tnade,  must 
be  taken  to  be  as  stated  by  the  complainant,  and  cannot  be  con- 
troverted by  the  answersfor  the  purpose  of  haTing  at  adjudicated 
upon:  Atkinmm  v.  Manks^  1  Cow.  704. 

The  complainant,  as  executor,  owes  no  debt  or  duty  to  Dick* 
son,  administrator  of  Elizabeth  Fielding;  he  is  not  without 
interest  in  the  suit  instituted  by  Dickson  as  administrator;  he 
is  the  proper  person  to  defend  the  action;  and  he  is  bound  to 
do  it.  He  cannot  by  a  bill  of  interpleader  call  on  legatees, 
whose  interest  it  is  bis  duty  to  protect,  to  assume  the  burdens 
of  litigation  which  his  office  of  executor  imposes  on  him.  For 
certain  purposes,  the  title  of  the  property  is  in  him.  If  neces- 
sary, be  may  sell  the  property  for  the  payment  of  debts  or  mak- 
ing distribution.  His  liability  may  be  different  in  amount  to  the 
purties  on  whom  he  calls  to  interplead.  If  Dickson  makes  good 
his  title,  he  may  recover  the  slaves  and  the  value  of  the  hire;  to 
the  legatees  he  is  liable  for  the  hire  only  that  be  received,  if  he 
was  guilty  of  fraud  or  negligence. 

The  interposition  of  a  court  of  chancery  is  not  necessary  to  the 
ample  protection  of  the  complainant.  Jl  he  commits  no  devas* 
iavU  by  making  a  faithless  or  merely  colorable  defense  to  the  ac- 
tion at  law,  and  the  property  should  be  recovered  from  him,  the 
judgment  recovered  on  title  paramount  to  testator's  title  will 
protect  him.  The  pendency  of  the  action  for  the  property  will 
:be  sufficient  to  suspend  any  suit  that  the  legatees  may  institute 
against  him.  The  suit  is  upon  the  legal  title,  and  the  com- 
plainant must  defend  himself  aswell  as  hecan  atlaw.  Inacase 
of  this  sort,  the  court  will  not  assume  the  right  to  tiy  the  legal 
title:  2  Story's  Eq.  Jur.^  sec.  820.  To  sustain  this  bill  would 
be  to  protract  the  litigation  between  the  parties,  transfer  from  a 
court  of  law  the  appropriate  jurisdiction  to  a  court  of  chancery, 
the  trial  of  a  mere  legal  title,  and  add  to  the  e^^nses  of  ibo 
parties  without  giving  the  complainant  a  surer  protection  than 
a  judgment  at  law  would  afford  him. 
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The  bin  pzays  the  dixeotion  of  {he  oonrt  in  the  marshaling 
the  assets  of  the  testator,  and  asks  the  decree  of  the  court  for 
complainant's  protection.  Such  bills  have  been  sostained  both 
in  England  and  in  this  state,  bat  only  in  cases  where  from  the 
complication  of  the  a£Eurs  of  the  testator  the  administering  the 
estate  would  be  unsafe. 

Such  is  not  the  case  here.  There  is  no  diffiouliy  presented 
in  the  bill  before  us  that  ought  to  embarrass  the  executor.  Cer- 
tain slaves  which  came  to  his  possession  as  executor  are  claimed 
by  title  paramount  to  that  of  the  testator,  and  suit  has  been  in- 
stituted against  him  for  their  recovery.  If  they  are  recorered 
from  him,  after  a  &ir  and  faithful  defense,  the  legatees  can 
have  no  claim  for  them.  If  they  are  not  recovered,  the  duty  of 
executor  is  plain,  and  there  can  be  no  difSculty  in  delivering 
them  to  the  legatees  under  the  directions  of  the  wilL 

Judgment  below  affirmed* 

InTncrTi«Ai>iB,  WHXir  SusTATWAUM!  Oibmm  T.  OtMikteaUe,  42  Am.  Dm. 
602;  TaHwraugh  v.  Thompmm^  41  Id.  626;  QtUim  v.  Oreen^  96  Id.  46;  8kam 
T.  Coster^  86  Id.  690,  and  note  605-712,  diaooatiiig  the  tabjeot 

JuDOMXHT  Ck>2iOLU8nni  AS  TO  Pabtibs  and  Pbivixs  oklt:  TarkUm  v, 
Johmon,  60  Am.  Deo.  615;  WumUm  y.  WestfMt,  58  Id.  278,  mod  otMS  oited 
in  the  note  281.  Deviaeet  not  parties  to  rait  by  a'creditor  against  the  exeeu* 
tor  are  not  boond  by  deoree  rabjeoting  the  devised  realty:  JImdgim  t.  ffrndgin^ 
62  Id.  124.  Sale  on  exeoation  against  exeoator  frees  propeiiy  from  l^gatee^ 
lien:  WitUaaiaom  y.  £ran€h  Bamk^  42  Id.  617. 

To  Joflnrr  iNTCBrxBBioB  of  BQuirr  with  Lboal  AnimrmaaTiov  ov 
AaaBKB,  olear  prima  fada  ease  mnst  be  stated:  MUU  v.  Lww^pkkk^  44  Am. 
Dea  677.  Jnrisdiotioii  of  equity  over  estates  of  dsoedsnts:  See  Omen  v. 
(M^AlofH  48  Am.  Deo.  742,  and  note  744-761. 


CmiNINGHAM    t;.   MOBBIB. 

[19  Oaoaaii,  888.] 
Aonoir  loa  ManfB  PBorrrs  is  AonoN  of  TanPABS  Vi  b  Abmis,  and 
plaintiff  may  reoover  not  only  the  mere  rent  of  the  premises,  bat  also 
sooh  extra  damages  as  the  partioolar  dronmstanees  of  the  ease  may  de- 
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only  the  mesne  profits  for  the  use  and  ooonpation  thereof,  bat  also  dsm- 

agss  for  trespasses  oommitted  daring  disseisin,  where  by  ejeetment  the 

statate  permits  the  reooveiy  of  mesne  profits,  and  inhibits  a  separate 

.    action  therefor. 

roDOiuzfT  Off  EjiOTMXirT  Bab8  Aotion  of  Tbsspass  Quabb  Glavsvii 
FkaoiT  for  trespasses  oommitted  before  the  jodgment,  where  statats  poTi 
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miti  noamry  hy  ejeotment  of  mesDo  profito  and  inhibitMi  flepamto«otioii 
therefor,  dnoe  in  snch  ejectment  the  plaintifr  may  recover  for  rach  traa- 
passes. 

Trespass  quare  clauaumf regit.  The  plaintifF,  to  make  oat  hii 
title,  offered  in  evidence  the  original  writ  in  an  action  of  eject- 
ment between  the  same  parties  for  the  same  land  upon  which 
the  trespass  is  charged.  The  writ  also  contained  a  count  for 
mesne  profits.  Upon  the  writ  was  a  confession  of  judgment,  as 
follows:  ''I  confess  judgment  to  the  plaintiff  for  the  premises 
in  dispute,  with  costs  of  suit,  and  nothing  for  rents  and  mesne 
profits.  J.  W.  H.  Underwood,  defendant's  attorney.  August 
term,  1853."  The  plaintiff  then  offered  evidence  of  the  tres- 
pass alleged;  and  Uie  defendant  moved  that  the  evidence  be 
confined  to  trespasses  committed  since  the  confession  of  judg- 
ment. The  court  ruled  in  accordance  with  this  motion.  The 
plaintiff  then  suffered  a  nonsuit,  with  the  right  to  except;  and 
excepted  to  this  ruling. 

Alexander,  for  the  plaintiff  in  error. 

Underwood,  for  the  defendant  in  error. 

By  Court,  Lumpkin,  J.  The  defendant  in  ejectment  having 
confessed  judgment  to  the  plaintiff  for  the  premises  in  dispute 
and  costs  of  suit,  *'  but  nothing  for  rents  or  mesne  profits,"  can 
the  plaintiff  in  an  action  quare  clausum  /regit  go  behind  this 
judgment  and  recover  damages  for  the  asportation  of  timber 
cut  on  the  land?  Notwithstanding  the  cases  of  OiU  v.  Cole, 
1  Har.  &  J.  403,  and  Murphy  v.  Ouion,  2  Hayw.  162,  seem- 
ingly to  the  contrary,  we  take  it  to  be  well  settled  that  as  the 
action  for  mesne  profits  is  an  action  of  trespass  vi  el  armis  the 
jury  are  not  confined  in  their  verdict  to  the  mere  rent  of  the 
premises,  although  the  action  is  said  to  be  brought  to  recover 
the  rents  and  profits  of  the  estate,  but  may  give  such  extra 
damages  as  they  may  think  the  particular  circumstances  of  the 
case  may  demand :  Adams  on  Ejectment,  391.  And  accordingly, 
in  Morgan  v.  Varick,  8  Wend.  587,  the  court  held  that  inasmuch 
as  the  severance  of  machinery  from  the  mill  did  not  divest  the 
owner  of  his  property,  that  what  was  before  part  of  the  freehold, 
by  the  severance,  became  personal  property,  and  the  owner 
might  recover  for  the  property  thus  severed  in  an  action  for 
trespass  in  mesne  profits.  This  was  an  action  of  trespass  for 
mesne  profits  and  de  bonis  asportatis,  to  which  the  statute  of 
limitations  was  pleaded,  and  Chief  Justice  Savage,  in  delivering 
the  opinion  of  the  court,  says:  ''  It  seems,  indeed,  unjust  that 
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the  defendant  ahoold  obtain  tortious  possession  of  the  plaintiffs 
real  estate,  remove  the  boildings  or  timber  [the  rery  injury 
complained  of  in  the  case  before  ns],  which  constitated,  per- 
haps, the  principal  value,  and  secure  himself  from  responsibility 
by  delaying  the  action  of  ejectment  for  six  years/'  etc.  And  he 
decides,  in  conformity  with  the  elementary  principle  cited  from 
Adams,  that  the  action  for  mesne  profits  is  an  action  of  trespass 
in  which  the  plaintiff  can  recover  for  any  injury  done  within  the 
statutory  limit,  which,  in  the  state  of  New  York,  is  six  years. 

The  history  of  the  action  of  ejectment  casts  light  upon  this 
question.  Before  the  time  of  Henry  VJJL. ,  plaintiffs  in  ejectment 
did  not  recover  the  term;  but  until  about  that  time  the  mesne 
profits  were  the  measure  of  damages.  Brush  out  of  the  mind, 
now,  the  fiction  in  which  this  action  is  veiled,  and  which  makes 
it  so  terrific  to  the  legal  iyro,  to  wit,  the  nominal  plaintiff  and 
nominal  defendant,  the  casual  ejector,  the  dramaiis  peraonoe,  or 
actarea  fabulce,  and,  as  we  before  said,  by  the  old  law  and  the 
practice  of  the  courts,  the  plaintiff  received  nothing  but  damages, 
the  measure  whereof  was  the  mesne  profits;  no  term  was  re- 
covered; but  when  it  became  established  that  the  term  should 
be  recovered,  the  ejectment  was  molded  into  the  form  of  a  real 
action.  The  proceeding  was  in  rem;  and  the  thing  itself,  the 
term  only,  was  recovered,  and  nominal  damages,  but  not  the 
mesne  profits.  And  thereupon  grew  up  and  was  established  the 
present  mode  of  recovering  the  mesne  profits  in  an  action  of 
trespass,  grafted  upon  the  fiction  in  ejectment  And  the  present 
action  is  put  in  the  place  of  the  ejectment  at  commom  law, 
which  was  indeed  a  true  and  not  a  fictitious  action,  and  in  which 
the  mesne  profits  only,  and  not  Qie  term,  were  recovered;  for  it 
was  no  other  than  a  mere  action  of  trespass.  The  plaintiff  in 
effect  says  to  the  defendant:  "You  have  turned  me  out  of  pos* 
session  and  kept  me  out,  ever  since  the  demise  laid  in  the 
declaration;  therefore,  I  desire  to  be  paid  the  damages,  to  the 
value  of  the  mesne  profits,  which  I  lost  thereby;  this  is  just  and 
reasonable.'' 

And  Mr.  Justice  Gk>uld,  in  OoodHOe  v.  Ibmbe,  8  Wils.  121, 
stated  that  he  had  known  four  times  the  value  of  the  mesne 
profits  given  by  a  jury  in  this  sort  of  action  of  trespass;  and 
that  if  it  were  not  sometimes  so  complete  justice  could  not  be 
done  to  the  party  injured. 

It  may  be  that  the  very  trespass  complained  of  in  this  case  was 
necessary  for  using  and  cultivating  the  land  and  occupying  the 
houses,  and  was  done  for  that  purpose;  and  consequently  would 
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be  indaded  in  an  action  for  mame  profits  for  flie  use  and  oooa- 
pation  of  the  land,  according  to  the  most  narrow  and  restricted 
views  of  the  suit. 

Being  satisfied  that  the  alleged  trespass  was  intended  to  ba 
included  in  the  confession,  and  that  by  the  rules  of  law  it  might 
have  been  recovered  in  that  action,  and  inasmuch  as  the  policj 
of  this  state  is  opposed  to  a  multiplicity  of  suits  when  the  whole 
grievance  may  be,  and  now  by  statute  must  be,  setUed  in  one, 
we  hold  that  the  plaintiff  is  not  entitied  to  the  right  which  he  is 
seeking  to  enforce. 

A  similar  construction  has  been  put  by  the  courts  of  England 
upon  the  statute  passed  by  the  British  parliament  during  the 
reign  of  Qeorge  17.,  inhibiting,  as  our  act  of  1881  does,  a 
separate  suit  for  mesne  profits.  'Hie  plaintiff  there  recovers, 
together  with  the  premises  in  dispute,  all  such  sums  of  money 
by  way  of  damages  to  which  he  is  entitied  on  account  of  the  dia- 
seisin. 

Iir  AcnoN  loa  Mbsnb  PBoms,  Judombht  zir  EncnoniT  ii  ooodonv* 
M  to  title:  Brothers  v.  Hurdle,  51  Am.  Deo.  400;  Drexd  v.  Jlon,  44  Id.  105^ 
and  note  200,  ooUeoting  prior  oaeee. 

Acnoir  ior  Mbsnb  PBoms  n  Pbopkr  Bsmbdy  to  Ebcovoi  ioa  Pao- 
DUOB  of  land  severed  therefrom  after  reooyery  in  ejectments  Broikerew.  Hw^ 
die,  51  Am.  Dec.  400,  and  note  404. 

AcnoN  FOB  Meskx  Pbotits,  whbk  akd  fob  What  MAmrAnrABU:  See 
Barm  v.  Abeel,  3  Am.  Deo.  515;  Murpki/ Y.Chiion,  2  Id.  623;  WeeiY. Hughes, 
Id.  539;  MeOready  ▼.  Cfuardiane,  11  Id.  667;  Bacon  ▼.  Sheppoard,  20  Id.  583. 
Mesne  profits  and  all  intermediate  injuries  to  the  premises  may  be  reooverad: 
Jaeom  v.  Sheppard,  supra, 

Thb  pbdtoipal  gasb  is  criMD  to  the  point  that  a  judgment  in  the  oooh 
mon-law  action  of  ejectment  was  not  conclusive  between  the  parties,  but 
another  suit  might  be  brought  by  cbanging  the  name  of  the  fictitious  plaint- 
iff: Spence  v.  McOowan,  53  Tex.  35;  and  to  the  point  that  evidenoe  of  mesne 
profits  is  admissible  in  an  action  of  ejectment  in  Georgia:  Linseif  v.  Bamsei^ 
22Cia.635. 


West  t;.  Dbawhobn. 

pO  QmoaatL,  170.] 
%MJM  07  Lahd  m  Adverse  PossEssioif  of  A^toiheb.— A  deed  for  land, 
although  it  is  made  at  a  time  when  the  land  is  held  adversely  to  the 
maker  of  the  deed,  is  not  within  the  statute  of  32  Hen.  Viil.,  and  void 
for  maintenance,  if  it  is  made  in  the  performance  of  the  condition  of  a 
bond  executed  by  the  maker  of  the  deed,  at  a  time  wbmi  the  land  was 
not  held  adversely  to  him,  and  if  he  is  the  person  who  had  the  title  t« 
the  land. 
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Ejxotmiht^  The  opinion  states  all  the  Iscts  neoessaiy  for  a 
perfect  understanding  of  the  only  point  deoided  in  the  ease. 

Lyon  and  Clark,  for  the  plaintifEs  in  error. 

Warren,  EoU,  mid  Niabet,  for  the  defendants  in  eiror. 

By  Oonrty  Bbnhino,  J.  The  counsel  for  the  plaintiff  in  error 
requested  the  court  to  charge,  amongst  other  things,  this: 

«  That  the  deed  made  in  March,  1847,  by  William  Hancock 
to  Daniel  Methvin,  the  assignee  of  Eilpatrick,  under  the  bond 
made  by  William  Hancock  in  1828,  is  not  void  for  maintenance 
under  the  statute  82  Hen.  Ym.,  if  the  jury  beliero  the  bond . 
was  duly  executed,  assigned,  and  the  deed  made  to  MethTin 
under  the  proof.*' 

This  the  court  would  not  charge,  but  charged  the  oontrazy  of 
it.    Was  that  right? 

It  seems  that,  at  the  time  when  William  Hancock  made  the  • 
bond,  if  he  was  not  in  possession  of  the  land,  no  one  was;  and 
that  at  the  time  when  he  made  the  deed  to  MethTin,  in  perform- 
ance of  the  condition  of  the  bond.  Holt  was  in  the  possession  of 
the  land,  and  was  holding  it  under  a  title,  not  derived  from  the 
William  Hancock  who  was  the  obligor  in  the  bond,  but  from 
another  William  Hancock.    ^ 

The  charge  of  the  court  amounts  to  this:  that  the  .deed  of 
Hancock  to  Methvin  is  contrary  to  the  32  Hen.  VJJJ..,  even 
although  at  the  time  when  the  deed  was  made  Hancock  had  the 
complete  legal  title,  and  Methvin  the  legal  right  to  compel 
Hancock  to  transfer  that  title  to  him. 

The  question  therefore  becomes  this:  If  the  person  who  is 
the  true  owner  of  land  makes  a  deed  to  it  at  a  time  when  the 
land  is  held  adversely  to  him,  is  the  deed  within  the  32  Hen. 
THI.,  even  although  he  makes  it  in  the  performance  of  the  con- 
dition of  a  bond  of  his,  executed  by  him  at  a  timeiriien  Uie  land 
was  not  held  adversely  to  him?  . 

It  is  admitted  by  the  counsel  for  the  defendant  in  error  that 
the  bond  of  Hancock  was,  in  its  creation,  not  contrary  to  the 
statute.  And  it  is  not  insisted  by  them  that  any  instrument 
which  in  its  creation  is  not  in  conflict  with  the  statute  can 
in  the  course  of  its  after-existence  get  in  conflict  with  it.  There- 
fore it  is  not  insisted  by  them  that  the  bond  was  first,  last.  Or 
at  any  time,  in  couflict  with  the  statute. 

The  counsel  for  the  defendants  in  error,  then,  do  not  insist 
that  the  bond  stood  in  conflict  with  the  statute  at  the  time  when 
the  deed  was  executed,  in  performance  of  the  condition  of  the 
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bond.  All  that  they  insist  upon  is,  that  the  making  of  the  deed 
was  in  conflict  with  the  statute;  and  their  reason  for  insisting 
upon  this  is,  that  at  the  time  of  the  making  of  the  deed  the 
land  had  come  to  be  in  the  possession  of  one  who  was  holding 
it  adversely  to  the  maker  of  the  deed. 

And  this  amounts  to  maintaining  that  the  statute  sanctions 
the  bond  while  it  condemns  the  deed. 

But  if  the  statute  does  that,  it  is  contradictory  of  itself.  For 
what  is  the  bond?  It  is  something  which  gives  the  obligee  a 
right  to  have  from  the  obligor  a  deed — ^this  very  deed.  What- 
ever, therefore,  sanctions  the  bond  sanctions  that  right.  And 
whatever  sanctions  the  right  to  have  a  thing  must  sanation  the 
thing  when  had.  Therefore,  if  it  be  true  that  the  statute 
sanctions  the  bond,  it  must  be  equally  true  that  it  sanctions 
the  deed.  But  if  it  sanctions  the  deed,  and  also  condemns  the 
deed,  it  is  contradictory  of  itself.  Let  us  for  the  present  admit 
that  it  is  thus  contradictory  of  itself. 

Now,  when  a  statute  is  contradictory  of  itself,  one  of  the  con- 
tradictory parts  has  of  necessity  to  be  disregarded;  and  in 
such  case,  which  part  it  shall  be  is  the  only  question. 

In  determining  such  a  question,  there  are  some  rules  which 
may  be  safely  followed. 

H  of  the  two  parts  one  be  penal  and  the  other  not;  or  if  one 
be  such  that  it  might  so  operate  as  to  deprive  a  person  of  a 
right,  fairly  purchased  and  fully  paid  for,  to  the  benefit  of  a 
mere  vnx>ng-doer,  and  the  other  such  that  it  could  not  so  oper- 
ate; or  if  one  should  go  beyond  the  objects  of  the  statute,  as 
declared  in  the  preamble,  and  the  other  should  not,  but  should 
fall  within  those  objects; — in  all  these  cases  it  is  the  fonper, 
rather  than  the  latter,  that  is  to  be  disregarded. 

This  is  too  self-evident  to  require  proof.  We  may  proceed, 
therefore,  to  apply  it. 

The  part  of  the  statute  that  ;B70uld  condemn  the  deed  would 
unconditionally  impose  a  penalty  on  Hancock,  the  donor,  and 
would  conditionally  impose  one  on  Methvin,  the  donee,  a  pen- 
ally equal  to  the  whole  value  of  the  land;  the  part  that  would 
sanction  the  deed  would  not  impose  any  penalty  upon  any- 
body. 

The  part  that  would  condemn  the  deed  might  go  further:  it 
might  deprive  Methvin  of  the  land  itself,  although  he  had  &irly 
purchased  and  fully  paid  for  it.  This  may  be  Uius  shovni:  the 
entire  obligation  which  Hancock's  bond  imposes  on  him  is  such 
that  it  would  be  satisfied  by  his  merely  making  a  deed  for  the 
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land  to  lietfiTin,  the  holder  of  ihe  bond.  The  bond  doee  not 
impose  on  hun  the  additional  dntj  to  put  MethTin  in  possession 
of  the  land,  or  to  lend  Methyin  his  name,  to  be  used  by  Methvin 
in  patting  himself  in  possession  of  it.  And  the  bond  is  all  that 
tiiej  have  put  between  themselyes.  This  being  so,  whatever 
would  render  the  deed,  if  made,  Toid,  might  deprive  Methvin  of 
the  landj  for  it  might  put  him  in  a  condition  in  which  he  would 
have  no  means  of  getting  possession  of  the  land.  Will  it  be 
said  that  a  court  would  require  Hancock  to  lend  Methvin  his 
name  in  ejectment  to  recover  the  land?  But  every  time  a  court 
does  anything  of  that  sort  it  strains  the  law,  and  does  so  only 
to  accomplish,  in  a  roundabout  way,  what  would  be  accom- 
plished in  the  direct  way  if  such  a  deed  as  that  in  question  were 
allowed  to  be  valid.  I  say,  then,  that  unless  some  court  inter- 
posed in  this  strong-hand  mode,  the  annulling  of  this  deed 
might  deprive  Methvin  of  the  land  itself;  at  least,  it  would  put 
him  at  the  mercy  of  Hancock. 

But  of  the  two  contradictory  ports,  the  one  that  would  sanc- 
tion the  deed  would  confer  on  Methvin  the  means  of  securing 
the  enjoyment  of  the  land;  the  deed,  if  valid,  would  insure  him 
the  hind. 

Of  those  two  parts,  then,  the  one  that  would  condemn  the 
deed  would  inflict  a  penalty  on  Hancock,  and  might  inflict  one 
on  Methvin,  and  might,  in  addition,  deprive  Methvin  of  the 
land  itself,  though  he  had  hirlj  bought  it,  and  from  one  who 
had  the  right  to  sell  it. 

And  be  it  observed  that  this  last  6£fect  would  be  strictly  ex 
post/ado.  But  such  effects  as  these  are  entirely  beyond  the 
objects  of  the  statute,  as  the  objects  of  it  are  stated  in  the  pre- 
amble. As  there  stated,  those  objects  are:  ''  The  due  and  just 
mdnistration  *'  of  the  laws,  **  and  the  true  and  indifferent  trials 
of  such  titles  and  issues "  as  are  to  be  tried.  And  the  great 
effect  of  the  due  and  just  ministration  of  the  law,  as  well  as  of 
true  and  indifferent  trials,  is  to  give  every  man  the  enjoyment 
of  his  rights.  The  bond  that  Methvin  held  gave  him  the  right 
to  have  a  conveyance  of  the  land  made  to  him  by  Hancock. 

If,  therefore,  we  say  that  such  a  conveyance,  when  made,  is 
valid,  we  say  that  which  will  subserve  the  objects  of  the  statute. 
If  we  say  that  it  is  void,  we  say  that  which  will  not  subserve 
those  objects.  Of  the  two  contradictory  parts  of  the  statute, 
therefore,  the  part  which  would  make  this  deed  valid  is  the  one 
which  must  govern.  This  is  the  result  at  which  we  arrive  if  we 
admit  that  the  statute  is  contradictory  of  itself — one  part  of  it 
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saying  ihat  flie  deed  is  Toid,  another  part  Chat  it  is  Talid— if  we 
admit  that  the  statute  condemns  the  deed  while  it  sanctions  the 
bond. 

Bat  the  counsel  for  the  plaintiff  in  error  does  not  admit  this; 
he  <»>ntend8  that  the  statate,  whilst  it  sanctions  the  bond,  does 
not,  if  taken  according  to  its  tme  intent  and  meaning,  condemn 
the  deed.  And  in  support  of  this  positiop,  besides  referring  to 
the  part  of  the  preamble  above  quoted,  as  evidence  to  show  that 
the  true  intent  of  the  statute  could  not  have  been  to  produce  any 
effect  by  which  an  innocent  man  might  practically  lose  the  en- 
joyment of  what  he  had  &irly  purchased  and  paid  for,  he  rdied 
on  this  passage  from  1  Plow.  88:  ''And  therefore  the  statute 
of  Articuli  Super  Chartas,  c.  11^  ordains  that  no  officer  nor 
any  other  (for  to  have  part  of  the  thing  in  the  plea)  shall 
take  upon  him  the  business  that  is  in  suit;  yet  if  the  tenant,, 
pending  a  prwo^  quod  reddat  against  him,  enfeoflb  his  son  and 
heir  apparent,  this  shall  be  out  of  the  danger  of  the  ^tute, 
as  it  is  taken  in  6  Edw.  8;  for  the  son  could  not  be  said  to  be 
a  maintainer  to  the  father;  but  on  the  contrary,  he  is  bound  to 
aid  his  father  as  often  as  he  can."  And  on  this  proposition, 
from  6  Com.  Dig.,  tit.  Maintenance,  A,  8:  "  But  it  will  not  bo 
champerty  if  A.  contracts  with  B.  for  a  manor  for  which  B.  is 
afterwards  impleaded,  and  pendente  liie  B.  conveys  it  to  A." 
These  authorities  showed,  as  he  contended,  that  whatever  is  done 
in  the  performance  of  a  duly  or  of  an  obligation  is  not  within 
such  a  statute  as  this.  There  are  some  other  authorities  that 
countenance  this  view. 

Thus,  it  is  not  maintenance  "  if  a  lessor  pays  fees,  or  main- 
tains the  suit  for  his  lessee  in  ejectment; "  or  "  if  a  landlord 
sues  in  the  name  of  his  tenant  to  try  a  right;"  or  "  if  a  mort- 
gagee, not  a  parly  in  a  suit,  advances  money  to  support  the 
title:"  6  Com.  Dig.,  tit.  Maintenance,  B. 

In  all  of  these  cases  there  is  a  duty,  or  at  least  a  right,  to 
maintain  the  suit;  and  it  is  for  that  reason,  no  doubt,  that  it 
was  decided  that  the  cases  were  not  within  the  intent  of  the 
statutes  against  maintenance. 

There  are  other  cases  more  analogous  in  their  facts,  if  not 
in  their  principle,  to  the  present  case;  but  they  are  American 
cases.  In  some  of  the  states  it  has  been  held  that  a  deed  made 
under  just  such  circumstances  as  those  under  which  this  was 
made  was  good.  I  merely  refer  to  some  of  those  cases,  not  feeling 
at  liberty  to  place  much  reliance  on  them.  I  refer,  then,  to  Hale 
V.  Darter,  10  Humph.  92;  MUes  v.  Sdigler,  10  Yei^.  12  [30  Am. 
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Dec.  426];  JRcWt.  Bale,  7  Id.  808  [27  Am.  Deo.  505];  Jaehon 
T.  BuU,  1  Johns.  Gas.  85;  Jackson  y.  LeggeU,  7  Wend.  877. 

If  the  proposition  contended  for  hj  the  plaintiff  in  erTor»  Tis.» 
that  whatever  is  done  in  the  performance  of  a  Antj  or  of  an 
obligation  is  not  lidfhin  the  statute,  then  this  deed  was  not 
within  it,  for  this  deed  was  made  in  the  performance  of  the  con- 
dition of  a  bond. 

Suppose,  howerer,  that  when  Hancock  made  this  deed  he  was 
under  no  previously  existing  obligation  to  make  it.  That  the 
deed,  in  that  case,  would  have  been  within  the  statute  seemed 
to  be  regarded  by  the  counsel  for  the  defendant  in  error  as  too 
dear  to  admit  of  a  doubt.  And  yet,  according  to  the  latest 
English  decision  on  the  subject  that  I  have  seen,  the  deed  would 
not  have  been  within  the  statute. 

The  head-note  of  the  case  in  which  that  decision  was  made  is 
as  follows:  "  W.  M.  died,  leaving  two  sons,  who  died  without 
issue.  The  suiriyor  of  them  devised  his  estate  to  his  wife  for 
life,  remainder  to  all  and  every  the  children  of  Bichard  E.  and 
If.  P.  who  should  be  living  at  the  time  of  his  wife's  death. 
There  were  living  at  her  death  nine  children  of  B.  E.  and  M.  P. 
Of  these,  two,  during  her  life  and  while  their  estates  remained 
contingent,  had  levied  fines  sur  conusance  de  droU  come  ceo  of 
their  shares.  In  April,  1824,  A.  B.  entered  upon  the  lands 
comprised  in  the  marriage  settlement,  and  kept  possession;  and 
in  May,  1824,  all  of  the  children  of  B.  E.  and  M.  P.,  by  lease 
and  release,  conveyed  the  lands  comprised  in  the  marriage  settle- 
ment, in  given  proportions,  to  a  purchaser.  Held,  that  the 
children  of  B.  E.  and  M.  P.  might  convey  their  interests  with- 
out having  first  made  any  entry  into  the  land,  although  A.  B. 
was  in  possession."  I  remark  that  A.  B.  was  thus  in  possession, 
claiming  as  heir-at-law,  and  that  this  claim  was  entirely  in 
opposition  to  the  claim  of  the  plaintifls.  His  possession  was 
therefore  adverse  to  their  daim,  if  the  possession  of  Holt  was 
adverse  to  the  claim  of  llethvin. 

This  case  seems  to  have  been  most  elaborately  argued;  it 
involved  several  important  points.  Si>eaking  on  the  point  in 
question  in  our  case,  the  justice  delivering  tiie  opinion  of  the 
court  says:  **  There  is  no  authority  to  show  such  a  conveyance 
to  be  inoperative.  In  Co.  Lit  49  a,  it  is  said:  '  If  the  feoffer  be 
out  of  possession,  a  fine,  recovery,  indenture  of  bargain  and  sale 
enrolled,  or  other  conveyance,  does  not  avoid  an  estate  by 
wrong.'  It  does  not  say  the  conveyance  is  void.  But  what 
estate  had  the  defendant  here?    The  remaindermen  were  en« 
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idUed  to  treat  him  as  liaTing  an  estate  by  mtni8ion»  for  the  sake 
of  the  remedy;  but  it  does  not  lie  in  his  month,  as  against  them, 
to  say  he  had  any  estate.    What  are  the  facts?    On  the  nine- 
teenth of  March,  1824,  Peggy  Martin,  the  tenant  for  life,  died. 
Was  any  one  then  in  possession?    The  case  dpes  not  state  the 
fact.    Did  any  of  the  remaindermen  enter,  or  any  person  on 
their  behalf  ?   The  case,  as  to  that,  is  silent.    Some  time  in  April, 
non  constat  when,  the  defendant  entered  and  began  to  plow  the 
fields.    This  was  objected  to  on  the  part  of  Brone,  but  not  by 
the  persons  in  whom  the  legal  estate  was  Tested.    Bat  did  Brune 
know  it?    Did  Coode  or  any  one  of  the  remaindermen  know  it? 
Non  constat  that  they  did.    Had  the  sale  been  of  a  pretended 
title  only,  the  case  would  have  been  within  the  operation  of  the 
32  Hen.  Ylll.,  o.  9.    But  to  bring  a  case  within  that  statute 
the  seller  must  have  a  pretended  ri(^  only,  and  the  information 
must  aver  that  it  is  a  pretended  right  only,  for  that  is  the  point  of 
the  action:  Bex  v.  Barnes,  8  Oox  0.  0. 129;  1  Hawk.  P.  C,  c.  86, 
sec.  10;  AnonymoiLS,  Dyer,  74.   This  was  a  sale,  not  of  a  pretended 
but  of  a  Talid  title,  where  the  possession  had  gone  with  the  title 
until  within  two  months  of  the  sale,  and  there  had  been  no  act  of 
dispossession  until  within  a  much  shorter  period.    It  has  been 
argued  that  the  conduct  of  the  defendant  amounted  to  what  the 
law  considers  an  intrusion ;  and  that  at  the  time  of  the  conTcyance 
of  May,  1824,  the  defendant  t^as  in  the  land  as  an  intruder.    But 
what  does  the  law  consider  an  intrusion  ?    Not  a  mere  wrongful 
entry  into  possession  (unless  the  rightful  owner  chooses  so  to 
consider  it),  but  a  wrongful  possession  of  the  freehold;  and  what 
Lord  Ellenborough  lays  down  in  Williams  v.  Thomas,  12  East, 
155,  as  to  disseisin,  applies  also  to  the  case  of  intrusion,  both 
equally  ousting  the  right  owner,  not  from  the  possession  merely, 
but  from  the  possession  of  the  freehold.  He  there  says : '  Disseisin 
was  formerly  a  notorious  act,  when  the  disseisor  put  himself  in 
the  place  of  the  disseisee  as  tenant  of  the  freehold,  and  per- 
formed the  acts  of  the  freeholder,  and  appeared  in  that  character 
in  the  lord's  court.'    But  what  act  of  notoriety  is  here  stated  to 
have  been  done  by  the  defendant  as  claiming  to  put  himself  in 
the  place  of  the  rightful  owner?    At  most,  he  was  only  in  pos- 
session six  weeks.    It  appears  to  me  that  he  had  no  such  estate 
by  wrong  as  to  prevent  the  remaindermen  from  making  a  valid 
conveyance."    This  is  the  language  of  the  justice-— Mr.  Justice 
Bailey. 

The  possession  of  the  defendant  in  this  case,  whether  it  was 
adverse  to  the  title  of  the  remaindermen  or  not,  was  precisely 
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Buch  a  possession  as  is  the  possession  of  the  defendant  in  onx 
case.  And  the  decision  is.  that  a  deed  made  in  the  &oe  of  snob 
a  possession,  and  made,  too,  when  there  existed  no  obligation 
on  the  m^ers  of  it  to  make  it,  is  not  within  the  statute. 

On  the  whole,  the  conclusion  to  which  we  come  is,  that  a 
deed  for  land,  although  it  is  made  at  a  time  when  the  land  is 
held  adversely  to  the  maker  of  the  deed,  is  not  within  the  stat- 
ute of  32  Hen.  YJJJ..,  if  it  is  made  in  the  performance  of  the 
condition  of  a  bond  executed  by  the  maker  of  the  deed  at  a  time 
when  the  land  was  not  held  adversely  to  him,  and  if  he  is  the 
person  who  had  the  title  to  the  land.  . 

And  consequently,  we  think  that  the  court  below  should, 
with  respect  to  the  point  now  under  consideration,  have  given 
the  charge  which  it  was  requested  to  give  by  the  plaintiff  in 
error,  instead  of  the  charge  which  it  gave. 

There  are  other  questions  of  some  importance  in  this  case, 
and  particularly  the  question  whether  the  statute  of  32  Hen. 
Vlll.  is  in  force  in  Georgia.  I  doubt  whether  it  is;  and  per- 
haps  I  am  not  the  only  member  of  the  court  who  so  doubts. 
The  conclusion  announced  proceeds,  however,  upon  the  assump- 
tion that  the  statute  is  in  force  in  Georgia.  But  as  one  member 
of  the  court  is  absent,  none  of  these  other  questions  are  decided. 
The  question  which  is  decided  is  a  leading  one  in  the  case;  and 
the  decision  of  it  may,  perhaps,  be  sufficient  for  a  final  deter- 
mination of  the  case. 


HoBN  V.  Ross. 

pO  Oboboia.  210.] 

PanuxpnoN  n  that  Fi.  Fa.  has  been  Satistdcd  when  it  has  been  levied 
OQ  penonal  property  sufficient  in  valae  to  sstisfy  it.  This  presnmptioii 
may  be  rebutted  by  showing  that  the  proceeds  of  the  property,  derived 
from  its  sale  in  a  regular  manner,  were  applied  to  higher  demands  npon 
the  property. 

Whxrb  Fi.  Fa.  has  bbkt  Lstiid  upon  SxrmotEstr  FftOPXBrr  to  Satsft 
It,  the  presumption  that  it  was  satisfied  is  not  rebutted  by  showing  that 
the  property  was  sold  in  an  irregular  manner,  and  the  proceeds  derived 
from  such  sale  had  been  applied  to  higher  demands  against  the  property. 
It  is  necessary  to  show  that  the  property,  thoogh  sold  irregularly, 
bcought  its  full  value,  which  sum  was  not  more  than  enough  to  satisfy 
such  higher  demands;  or  that  the  property,  when  rated  at  its  fuU  value, 
would  not  have  been  sufficient  to  more  than  do  so. 

Ih  Claim  Cass  against  Plaintitp  in  Fi.  Fa.,  DsoL^aATioNS  of  Dsfhto- 
ANT  IK  Said  Fl  Fa.,  with  whom  such  plaintiff  may  be  said  to  be  in 
privity,  against  his  interest,  made  six  months  before  the  debt  esisM 
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iip€Owliidithe/.>H.  WMlMiied«ai«admiHllitoiBlft?orof  tlia  obiaMiit 
and  Agunit  tooli  plalntifll 
Out  to  Wm,  Von>  as  to  CBSorraBa.— A  ohargo  that  if  oertain  property 
onoe  TQited  in  th«  defaidant,  and  it  wat  all  he  had,  and  he  made  a  toI- 
ontary  gift  of  ii  to  his  wife^  and  a  few  nurnthe  afterwardi  oontraeted 
large  debti,  the  gift  waa  fraodalent  and  Toid  at  to  oreditot%  ie  eno- 
neotifl.  The  gift  moat  hare  heen  made  with  the  inte&tiaii  to  delay  or 
defrand;  the  labeeqiieiit  oontraetiiig  of  aadi  debts  waa  not  eon61tti?e 
eridenoe  of  fraad  against  oreditora. 

Fx.  VA.  in  favor  of  Boss  &  Leitoh  against  Thornboxy  k 
Harvard  was  levied  npon  certain  negroes,  as  Harvard's  property. 
They  were  claimed  by  Charles  W.  Hom»  as  trustee  for  Mrs. 
Harvard.  At  the  trial  of  the  claim  case  which  arose  in  this 
manner,  the  plaintiff  in^.  fa.  introdneed  in  evidence  the  ft.  fa. 
by  virtoe  of  which  the  levy  was  made,  together  with  ihe  in- 
dorsements upon  its  back,  and  an  order  from  the  minntee  of 
the  court.  Claimant  objected  to  the  admission  of  the  ft.  fa., 
bat  the  court  overruled  his  objection  and  accepted  it.  He  also 
introduced  a  witness  who  testified  that  the  negroes  levied  upon 
were  negroes  which  Mrs.  Harvard  had  inherited  from  her  father, 
and  that  ever  since  her  marriage  Harvard  had  had  the  negroes 
in  his  possession  and  under  his  control.  The  claimant  then  in- 
troduced in  evidence  a  deed,  by  which  Harvard,  the  defendant 
in  ft.  fa.,  had,  after  his  marriage,  settled  the  negroes  levied 
upon  on  his  wife,  through  the  medium  of  one  Hampton,  a 
trustee  for  Mrs.  Harvard.  This  deed,  after  stating  the  marriage 
of  Harvard  and  Leora  Jane  Hampton,  recites  that  ''prior 
thereto,  and  in  consideration  of  such  marriage,  it  was  agreed 
that  said  Leora  Jane  Hampton  should  keep,  hold,  retain,  and 
have  the  separate  right  of  her  property,''  etc.  This  is  the  re- 
cital mentioned  in  the  opinion,  l^e  next  evidence  offered  was 
the  court  proceedings  appointing  Horn  trustee  in  place  of 
Hampton,  who  had  died.  The  juiy  found  against  claimant. 
The  opinion  states  the  remaining  facts. 

Henry  Morgan  and  LaU  Warren,  for  the  plaintiff  in  error. 

R.  F.  Lyon  and  R.  H.  Clark,  for  the  defendants  in  error. 

By  Court,  Bbniuho,  J.  Was  the  court  below  right  in  over- 
ruling the  objections  to  the  admission  in  evidence  of  the  claim 
fi.fa.t 

The  ft.  fa.  was  for  only  sixty-five  dollars  and  eighiy-three 
oents.  It  had  on  its  back  an  entry,  stating  that  it  had  been 
levied  on  five  negroes.  This  entry  bore  date  the  fourth  of 
Januaiy,  1833.    The^./a.  had  also  on  its  back  another  entry 
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of  the  same  dftte,  stating  that  the  n^groeti  levied  on  had  been 
sold  on  that  day;  and  that  the  money  for  which  four  of  them 
sold  had  been  applied  to  a  mortgage  >I.ya.;  and  that  the  money 
forwhich  the  fifth  sold  had  been  held  np«  subjeot  to  the  order 
of  the  court. 

As  to  the  money  arising  from  the  sale  of  the  fifth  n^gio,  the 
court  ordered  it  to  be  applied  to  other  ^^as. 

The  main  objection  to  the  admission  of  the  fi.  fa.  was  that 
the  entries  on  its  back  showed  it  to  be  satisfied. 

When  a  fi.fa.  has  been  levied  on  personal  properly  sufficient 
in  value  to  sl^isfy  the^.yiK.»  the  presiimption  is  that  it  has  been 
satisfied. 

This  presumption  may,  however,  be  rebutted  by  showing  that 
the  property,  at  its  true  value,  Was  applied  to  h^her  demands 
on  the  properly;  and  showing  that  the  properly  was  sold 
at  a  regular  sale,  and  that  the  money  arising  from  tiie  sale  was 
applied  to  such  higher  demands,  would  be  showing  that  the 
properly,  at  its  true  value,  was  so  alpplied;  because  it  is  to  be  pre- 
sumed that  properly  sold  at  a  regular  sale  fetches  its  true  value. 
But  showing  that  the  property  was  sold  at  an  irregular  sale,  as 
that  it  was  sold  on  the  same  day  on  which  it  was  seized,  and 
therefore  that  it  was  sold  in  the  absence  of  advertisement,  and 
then  showing  that  the  proceeds  of  such  irregular  sale  were  ap- 
plied to  such  higher  demands,  would  not  be  showing  that  the 
property,  at  its  larue  value,  was  so  applied;  for  it  is  to  be  pre- 
sumed that  property  sold  in  such  an  irregular  and  hasly  man- 
ner would  not  fetch  its  full  value.  Therefore  such  a  showing 
as  this  would  not  rebut  the  presumptk>n  of  satis&ction  arising 
from  the  levy's  being  on  properly  sufficient  in  value  to  satisfy 
the  fi.  fa. 

And  such  a  showing  as  this  was  the  showing  of  this  p1ftiT><:itf 
in  fi.  fa.  in  respect  to  the  levy  entered  on  the  fi.  fa.  The 
showing  was,  therefore,  not  sufficient. 

He  ought  to  have  shown  that  the  properly,  though  sold 
irregularly,  brought  its  full  value,  and  yet  did  not  bring  enough 
to  do  more  than  satisfy  the  higher  demands  upon  it;  or  at  least, 
he  ought  to  have  shown  that  the  properly,  when  rated  at  its  full 
value,  would  not  have  been  sufficient  to  do  more  than  satisfy  such 
higher  demands.  Not  having  done  this,  his  yS.  /a. ,  as  we  think, 
ought  not  to  have  been  received  in  evidence. 

The  other  objections  to  the  admission  of  the  fi.  fa.  resolve 
ttiemselves  into  this:  that  it  does  not  sufficiently  appear  that 
the  debts  to  which  the  proceeds  of  the  sale,  iiregular  as  it  was. 
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were  applied  had  piioriiy  over  the  Jl.fa.  What  does  appeal 
amounts  to  this:  that  all  the  proceeds  of  the  oale  were  applied 
by  the  sheriff,  acting  either  on  his  own  responsibiliiy  or  acting 
under  an  order  of  the  court,  to  other  debts.  And  prima  facie 
it  is  to  be  presumed  that  this  was  a  proper  application  of  tiiem; 
for  prima  facie  it  is  to  be  presumed  of  all  officers  that  they  do 
not  violate  their  duty.  The  deed  of  settlement  contained  a 
recital  of  an  antenuptial  contract.  This  recital,  the  claimant 
contended,  was  eridence  for  him.  The  court  held  that  it  was 
not.    Was  the  court  right? 

It  is  a  general  principle  that  declarations  made  by  a  person, 
if  they  are  adverse  to  his  interest  when  made,  are  evidence 
against  him,  and  against  all  persons  claiming  under  him  by  a 
right  arising  subsequent  to  the  declarations:  Ivai  v.  Finch,  1 
'  Taunt.  141;  2  Phill.  Ev.,  Cowen  &  HiU's  notes,  481.  Bedtals 
in  a  deed  are  but  the  declarations  of  the  author  of  the  deed: 
Id.,  note  869. 

Harvard  was  one  of  the  makers  of  the  deed  of  setUement;  and 
theref<»e  was  one  of  the  makers  of  the  recital  contained  in  that 
deed.  He  was  also  the  defendant  in  the  claim^.  fa. — ^the^.  fa. 
that  was  seeking  to  condemn  the  property  settled  by  the  deed. 
Now,  the  plaintiff  in  the^./a.  in  a  claim  case  can  rely  upon  no 
title  but  that  of  the  defendant  in  the  Ji.fa.  He  is  in  privity 
with  the  defendant  in  the  fi.  fa.  Therefore  the  plaintifls  in 
this  case  were  in  privity  with  Harvard — they  had  to  claim  under 
him. 

The  only  question  remaining,  therefore,  is  this:  Did  they 
claim  under  him  by  a  right  that  arose  subsequentiy  to  the  date 
of  the  deed,  and  consequently  to  the  date  of  the  recital?  And 
the  answer  is  that  they  did.  The  note  on  which  their  ^.  fa. 
was  founded  was  made  on  the  sixth  of  March,  1851.  The  deed 
was  made  on  the  twenty-fourth  of  July,  1850.  This  being  so, 
the  recital,  when  made,  was  against  the  interest  of  Harvard. 

It  follows,  then,  that  by  the  general  principle  above  stated 
the  recital  was  evidence  against  Harvard,  and  also  against  the 
plaintiffs  in^./a.,  for  they  claimed  under  him. 

Is  there  anything  in  this  case  to  take  such  a  recital  out  of  the 
general  rule?  It  is  said  that  there  is.  It  is  said  that  there  is 
something  in  the  nature,  of  a  claim  case  that  forbids  the  admis- 
sions of  the  defendant  in  fi.  fa.,  even  though  made  against  his 
interest,  from  being  received  in  evidence  for  the  claimant;  and 
yet,  a  claim  Ib  but  a  statutory  substitute  for  certain  common- 
law  forms  of  action  that  themselves  do  not  have  any  such  eflfooi. 
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By  an  action  of  trespasB  against  the  sheriff,  or  an  action  of  trover 
against  the  purchaser,  the  claimant  can  attain,  in  snbstance,  all 
that  he  can  attain  fay  a  daim.  And  in  an  action  taking  either 
of  these  two  forms,  he  wonld  have  the  right  to  use  the  sayings 
of  the  defendant  in^./a.,  if  adverse  to  the  defendant's  interest, 
as  evidence;  and  his  action  may  still  take  either  of  these  forms. 
I  am  wrong  to  say  that  the  claim  is  a  statatoiy  substitate  for 
them.  It  is  not  a  substitate  for  them.  It  is  a  form  in  addition 
to  them — a  form  fay  which  what  they  would  accomplish  is 
accomplished  more  simply.  Did  the  statute  giving  this  form 
repeal  any  rule  of  evidence,  so  far  as  this  form  was  concerned? 
Did  it  repeal  anything?  No.  There  is  not  any  decision  of 
this  court  that  goes  the  length  of  determining  that  sayings  of 
the  defendant  in  fi.  fa.  adverse  to  his  interest,  made  not  only 
before  the  origin  of  the  claim  case  but  before  the  origin  of  the 
debt  on  which  the  claim  fi.  fa.  is  founded,  are  inadmissible  for 
the  claimant.  But  that  is  the  length  to  which  the  decision  of  the 
court  below  in  this  case  goes. 

We  think,  therefore,  that  the  recital  was  prima  facie  evidence 
for  the  claimant;  and  consequently,  that  the  court  erred  in 
charging  that  it  was  not  evidence  for  him. 

The  court,  in  the  course  of  its  charge,  told  the  jury  that  "  if 
Harvard  took  possession  of  the  property  after  the  marriage  with- 
out an  antenuptial  agreement,  and  had  it  under  his  control, 
it  vested  title  in  him — ^his  marital  rights  obtained,  and  the 
property  was  his;  and  if  this  was  all  the  property  Harvard  had, 
and  Harvard  made  a  voluntary  gift  of  it  to  his  wife,  and  im- 
mediately afterwards  contracted  large  debts,  it  was  evidence  of 
fraud,  and  was  void  against  creditors."  By  the  words  '*  im- 
mediately afterwards "  we  understand  the  court  to  have  had 
reference  to  the  facts  of  the  case;  and  therefore,  to  have  in- 
tended the  interval  of  time  between  the  making  of  the  deed  and 
the  contracting  of  the  debt. 

And  with  this  import  to  those  words,  the  charge  amounts  to 
this:  that  if  the  property  once  vested  in  Harvard,  and  it  was  aU 
he  had,  and  he  made  a  voluntary  gift  of  it  to  his  wife,  and  not 
more  than  six  or  seven  months  afterwards  contracted  large 
debts,  the  gift  was  fraudulent  as  against  creditors,  and  was 
therefore  void  as  to  creditors;  that  is  to  say,  that  so  contracting 
such  debts  was  conclusive  evidence  of  fraud  against  creditors. 
Is  this  so? 

What  shall  be  the  answer  to  this  question  depends  upon  what  is 
the  meaning  of  the  18  Eliz. ,  c.  5,  the  abstract  of  which,  in  CobVa 

AM.  Dm.  Vob.  LXV-40 


Digitized  by  VjOOQIC 


HoBN  V.  Boea  [Qec^giai 

Digest,  is  as  follows:  ''  That  eyery  oonvq^anoe  of  real  or 
personal  estate,  by  imtiiig  or  otherwise,  and  erezy  bond,  suit, 
judgment,  and  execntion  that  shall  be  had  or  made  to  delay  or 
defraud  creditors  or  others  of  their  debts  and  other  rights,  shall 
be  void  as  against  sach  creditors,  etc.,  and  them  only.  But 
that  the  act  shall  not  extend  to  any  conyeyanoe  on  good 
consideration,  and  bona  Jtde  to  persons  without  notice  of  the 
fraud.'' 

Unless  a  deed  be  made  with  the  intention  to  delay  or  defraud 
creditors  and  others,  it  is  plain  that  it  is  not  within  the  act. 

Now,  when  a  man  makes  a  Toluntary  deed  of  even  all  his  prop- 
erty, it  is  at  least  a  possible  thing  that  he  does  not  intend  to 
defraud  some  person  who  may  become  his  creditor  six  months 
afterwards.  The  man  may  tldnk  that  he  will  never  go  in  debt 
to  anybody;  the  subject  of  his  going  in  debt  may  not  be  in  his 
mind;  he  may  feel  that  if  he  ever  does  go  in  debt  he  will  be 
able  to  pay  out  by  his  future  acquisitions.  If  any  of  these 
things  be  true  of  him;  it  is  manifest  that  he  does  not,  at  the 
time  when  he  makes  the  deed,  intend  by  the  deed  to  defraud 
his  future  creditors. 

Yet  the  charge  says,  in  effect,  that  it  is  not  possible  for  a 
man  to  make  such  a  deed  without  intending,  at  the  time,  to  de- 
fraud eyezy  person  who  may  in  six  months  afterwards  become 
his  creditor. 

And  therefore  we  think  the  charge  too  general  and  sweeping. 

Had  the  court  told  the  jury  that  if  the  circumstances  which 
the  court  enumerates  existed,  they  wotdd  constitute  such  evi- 
dence of  fraud  that  it  would  be  necessary  for  the  claimant  to 
rebut  them  in  order  to  prevent  the  deed  from  being  considered 
fraudulent  and  void,  the  court  would  have  told  them  what,  in 
the  opinion  of  one  member  of  this  court,  is  now  law;  and  what, 
in  the  opinion  of  the  other  two  members,  was  law  until  the  pas- 
sage of  the  act  of  1847,  **  to  require  marriage  settlements  to  be 
recorded." 

The  view  which  has  been  prescAted  of  the  statute  of  18  Eliz.» 
c.  5,  may  not  be  in  accordance  with  the  later  English  decisions, 
but  we  think  it  sufficiently  supported  by  such  as  existed  at  the 
time  when  the  law  of  England  became  the  law  of  Oeorgia.  The 
supreme  court  of  the  United  States  say:  '*  There  is  some  con- 
trariety and  some  ambiguity  in  the  old  cases  on  this  subject. 
But  this  court  conceives  that  the  modem  decisions,  establishing 
the  absolute  conclusiveness  of  a  subsequent  sale,  to  fix  fraud  on 
a  family  settlement,  made  without  valuable  consideration — fraud 
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not  to  be  xepelled  by  any  oiromnstanoes  wbaterer— go  beyond 
th&  oonBtmotion  which  preTailed  at  the  American  reTolutiony 
and  ought  not  to  be  followed:''  1  Story's Eq.  Jnr.»  sec.  481. 

In  the  opinion  of  Judge  Lompldn  and  myself,  howeyer,  the 
statute  aforesaid  of  1847  has  much  to  do  with  the  question 
under  consideration. 

The  third  section  of  that  act  is  in  the  following  words:  **  If 
any  such  instrument  [marriage  agreement  or  setttement]  be 
not  recorded  within  the  time  prescribed  by  this  act,  the  same 
shall  not  be  of  any  force  or  effect  against  a  bona  fide  purchaser 
without  notice,  or  bona  fide  creditor  without  notice,  or  bona  fide 
surety  without  notice,  who  may  purchase  or  give  credit,  or  be- 
come surety,  before  the  actual  recording  of  the  same." 

In  the  opinion  of  Judge  Lumpkin  and  myself,  the  natural,  if 
not  the  necessaiy,  implication  from  this  language  is,  that  if  the 
instrument  be  recorded  within  the  time  prescribed  by  the  act  it 
shall  be  of  force  even  against  a  bona  fide  purchaser  without  notice, 
a  bona  fide  creditor  without  notice,  or  a  bona  fide  surety  without 
notice;  and  therefore  we  think  that  if  a  voluntaiy  marriage 
agreement  be  duly  recorded,  the  presumption  must  be  that  it 
is  not  fraudulent;  and  that  this  is  a  presumption  to  be  rebutted 
only  by  showing  something  that  would  amount  to  positive, 
actual  fraud;  such,  for  example,  as  the  settlers  hiding  the  rec- 
ord-book and  inducing  the  clerk  to  tell  the  person  inquiring 
for  it  that  it  contained  no  record  of  a  marriage  settlement  when 
it  did  contain  the  record  of  one. 

This  act  ought  certainly  to  receive  the  same  kind  of  construc- 
tion which  the  other  registry  acts  have  received.  This  mar- 
riage settiement  was  recorded  in  time.  It  was  made  on  the 
twenty-fourth  of  July,  1850,  and  was  recorded  on  the  twenty- 
sixth.  Tb^  creditor  had,  therefore,  in  this  case,  more  than  six 
months'  record  notice  of  the  settlement. 

On  the  remaining  point  in  the  case,  we  express  no  opinion. 
The  bill  of  exceptions  does  n6t  disclose  whether  Mrs.  Harvard, 
at  the  time  when  she  said  *'she  intended  to  marry  Harvard, 
anyhow,"  was  under  age,  nor,  if  she  was,  who  was  her  guardian; 
nor  does  it  distinctiy  disclose  in  whose  actual  possession  the 
property  was  at  that  time,  or  was  at  the  time  when  it  was  turned 
over  to  Harvard.  And  these  are  matters  which  affect  the  law  of 
the  point. 

The  new  trial  which  we  grant  is  founded,  therefore,  upon  the 
points  previously  considered. 
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Levt  oir  PntaoxAL  Pbopsbtt  SumoixKT  or  Amouht  to  Sixisvr  Bzi- 
CUTION  Ib  prima  fade  a  satisfactioii  of  it:  SheUon  r.  HamiUon,  57  Am.  Deo. 
149;  WalherY.  MeDwoett,  43  Id.  407;  Kmhaw  r.  MerchtmUf  Bank,  4ti  IcL 
70;  She  parte  Lawreneet  15  Id.  386.  Showing  that  the  floods  were  wasted  or 
destroyed  by  the  sheriff  does  not  rebnt  this  presumption  of  satisfaction: 
Campbell  v.  Spenee,  39  Id.  301;  bat  when  the  property  is  restored  to  the 
debtor,  or  in  any  manner  gets  back  to  his  possession,  or  where  the^vy,  being 
ezhaosted  by  sale,  fails  to  produce  satisfaction,  this  presuirption  does  not 
arise:  TrapnaU  v.  Riehardeon^  68  Id.  338.  In  the  note  to  this  case  tbi«  en- 
tire qnestion  is  discussed  at  length,  and  the  principal  case  cited. 

VoLUHTABT  Sbttlbment  vob  Bbniefit  OF  Wns  AND  Cbildbxn,  If  fair 
at  the  time,  will  be  good  against  subsequent  creditors  of  the  person  mafcing 
the  deed:  Hester  v.  WUHnaon,  44  Am.  Dec.  303;  BaimaY.  Ooinge,  44  Id.  766; 
Spring  v.  HaJight,  39  Id.  587;  Warren  v.  Brown^  57  Id.  191;  in  the  note  to 
this  case  the  effect  of  deeds  from  husbands  to  their  wives  is  treated  of.  See 
also  note  to  MerriU  v.  ScoU,  50  Id.  372. 

The  peimgipal  oasb  is  oitkd  ahd  vollowkd  in  Smith  t.  Cok,  20Qa.  240, 
where  the  court  decides  that  the  sayings  of  a  defendant  in  a/,  /a.  on  which  a 
claim  case  is  founded,  if  against  his  interest  when  made,  and  made  before 
the  commencement  of  the  suit  which  resulted  in  the  JL  fok,  are  admissible  as 
CTidence  for  a  claimant.  It  is  cited  to  the  same  point  in  Andermm  y.  Lewis, 
20  Id.  383;  Foster  v.  Rutherford,  20  Id.  676;  Cloud  y.  Dupree,  28  Id.  170; 
and  Sterling  v.  Arnold,  54  Id.  690.  It  is  cited  in  Howard  v.  SneUsng,  32  Id. 
195-202,  to  the  point  tiiat  declarations  made  by  a  person,  if  adverse  to  his 
interests  when  made,  are  eyidence  against  him,  and  against  all  persons  claim- 
ing under  him  by  a  right  arising  subsequent  to  the  declarations.  It  is  again 
cited  in  Chteholm  v.  CJUttenden,  45  Id.  213-219,  where  the  court  say:  **The 
general  rule  is  that  when  personal  property  is  levied  on  it  is  prima  fade  a 
satisfaction  pro  tanto  of  the  execution.  That  plaintiff  and  defendant  bkjl.fot. 
compromised  with  certain  creditors,  by  permitting  them  to  take  some  of  the 
goods  leyied  on,  cannot  be  permitted  injuriously  to  affect  the  rights  of  con- 
testing creditors  not  parties  to  the  compromise." 


Stahpeb  v.  Gbiffin. 

[20  Oboboza,  813.] 
PdSSXSSION,  TO  BB  AdYEBSE,  MUST  BB  UNDBB  BoNA  FiDB  ClAIH  OF  BlOBl 

AND  Color  of  Title.  This  claim  may  be  founded  upon  a  forged  deed, 
but  it  must  be  believed  by  the  adverse  claimant  to  be  a  genuine  writing. 

In  Ejectment,  No  Wrttino  can  bb  RBCBiyBD  in  Evidbncb  as  Gbnuinb 
Wbttino  until  It  has  bben  Proved  to  be  Genuine,  and  none  as  a  for- 
gery until  it  has  been  proved  to  be  a  forgery.  A  writing  of  itself  is  not 
eyidence,  it  must  be  accompained  by  proof  of  some  sort.  Whether  the 
writing  be  relied  upon  as  genuine  or  fraudulent,  the  subscribing  witness 
thereto  should  be  caUed,  or  some  excuse  given  for  not  calling  him. 

Onb  Who  Holds  Possession  under  Bond  fob  Titles  Made  bt  Trub 
Owner  must,  if  the  purchase  money  remains  unpaid,  consider  himself  as 
holding  under  the  true  owner.  Consequentiy  such  possession  is  not  ad« 
yens  to  the  owner,  as  it  lacks  an  intention  to  so  hold,  which  is  neosesaiy 
to  oonstitute  adverse  possession. 
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ADvnn  Poasnnotf  uvBnt  Fobokd  Bostd  iob  Tnun.— H  one  holds 
poetetnon  of  land  under  a  bond  in  the  trae  ownei'a  name,  thoogh  not 
made  by  him,  bot  whieh  the  poMcefor  beUeved  to  have  been  made  by 
hinit  and  not  to  hare  been  made  by  some  other  person  whom  he  look  to 
be  him,  hii^  holding  ia  not  adTerae  to  the  trae  owner's  title.  Bnt  if  he 
holda  under  a  bond  whioh  waa  made  by  some  other  person  than  the 
owner,  bot  whioh  waa  made  by  the  person  as  his  own  bond,  and  not  as 
SQoh  owner's  bond,  he  does  hold  adversely,  although  that  person  might 
in  making  the  bond  have  personated  the  owners. 

OvB  IS  Deemed  to  bb  or  Poobbsiov  of  Land  to  Whioii  Hb  has  Com* 
Fuera  TiTLB.  A  person  who  enters  upon  this  land  disclaiming  title,  in 
order  to  make  hia  holding  adverse,  must  ohange  the  ohaxaoter  of  hia 
possession,  either  by  express  declarations,  or  by  the  ezeroise  of  aots  of 
ownership  inconsistent  with  a  holding  nnder  a  superior  title.  A  private 
attornment  by  such  latter  person  to  another  claimant  of  the  land  is  not 
sttiuoient. 

Ejbohcebt  by  Martin  W.  Stamper  agamst  Jamee  B.  Griffin. 
At  the  trial,  plaintiff  introdaoed  in  evidence  a  deed  from  the 
state  to  Daniel  Zettler,  and  a  deed  from  Zettler  to  himself.  He 
then  showed  possession  by  defendant,  and  rested  his  case. 
Defendant  opened  by  reading  to  the  jury  a  bond  purporting  to 
be  signed  by  Daniel  Zettler,  by  which  he  bound  himself  to  con- 
vey by  good  and  sufficient  titles,  in  fee-simple,  the  land  in  dis- 
pute to  Joseph  Morris.  This  bond  was  assigned  by  Morris  to 
John  Bush,  and  by  him  to  Heamdon.  Plaintiff  objected  to  the 
reading  of  this  bond,  upon  grounds  which  the  opinion  suffi- 
ciently recites,  but  it  was  admitted  by  the  court.  A  witness 
then  testified  that  Benjamin  Booty  went  into  possession  of  the 
land  as  a  squatter,  and  that  he  afterwards  rented  the  land  of 
Bush  for  five  years.  Bush  testified  that  when  he  purchased  the 
bond  he  thought  he  was  getting  a  good  title;  that  he  claimed 
the  property  as  his  own,  and  paid  taxes  upon  it;  that  when  he 
purchased  it  Booty  was  liying  upon  it,  but  simply  as  a  squatter, 
hot  claiming  title;  and  that  he  gave  him  a  five  years'  lease  to  the 
land.  The  land  was  afterwards  sold  by  the  sheriff  as  the  prop- 
erty of  Bush,  and  was  purchased  by  one  Glanton,  and  was  again 
sold  by  judicial  process  as  the  properly  of  Glanton,  and  was 
purchased  by  defendant  Ghriffin.  The  jury  found  for  the  de- 
fendant, and  plaintiff  moved  for  a  new  trial  ui>oh  different 
grounds,  which  will  appear  from  the  opinion.  The  motion  mm 
denied,  and  plaintiff  excepted. 

B  EM  and  J.  Johndon^  for  the  plaintiff  in  enor. 

8mUh-4md  Pou^  for  the  defendant  in  error. 
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Bj  Oonrty  Bxiijiiiio»  J.  Fo8se88ion»  to  be  aTailable  as  a  de- 
fense under  the  statute  of  limitations,  must  be  adverse  to  the 
title  of  the  true  owner,  and  must  be  held  under  a  bona  Jida 
claim  of  right  and  oolor  of  title. 

A  forged  writing  may  be  the  foundation  of  a  bona  Jide  claim 
of  right  and  color  of  title;  but  not  without  it  is  believed  to  be  a 
genuine  writing.  Of  course  much  more  may  a  genuine  writing 
be  such  foundation. 

But  in  ejectment  no  writing  can  be  received  in  evidence  as  a 
genuine  writing  until  it  has  been  proved  to  be  a  genuine  one, 
and  none  as  a  forgery  until  it  has  been  proved  to  be  a  forgery. 
A  writing  of  itself  is  not  evidence  of  the  one  thing  or  of  the  other. 
A  writing  of  itself  is  evidence  of  nothing,  and  therefore  is  not,  ' 
unless  accompanied  by  proof  of  some  sort,  admissible  as  evi- 
dence. 

And  whether  the  object  be  to  prove  that  a  writing  is  genuine 
or  that  it  is  spurious,  the  subscribing  witness,  if  there  be  one, 
and  he  accessible,  ought  to  be  called;  for  he,  it  is  to  be  pre- 
sumed, is  the  person  who  knows  better  than  all  others  that  the 
writing  is  genuine  if  it  is  genuine,  and  spurious  if  it  is  spiuious. 

We  think,  therefore,  that  the  court  erred  in  not  excluding  the 
bond  introduced  by  the  tenant  in  this  case  tmtil  the  subscrib- 
ing witness  to  it  had  been  called,  or  some  excuse  had  been  given 
for  not  calling  him.  Possession,  to  be  available  under  the  stat- 
ute of  limitations,  has  to  be  adverse  to  the  title  of  the  true 
owner.  The  possession  of  no  person  can  be  adverse  to  the  title 
of  the  true  owner  unless  the  person  intends  it  to  be  adverse  to 
that  title.  No  one  can  intend  a  possession  to  be  adverse  to  the 
title  of  the  true  owner,  which  possession  he  considers  himself  as 
folding  under  the  true  owner.  Every  one  who  holds  his  pos- 
session under  a  bond  for  titles  made  by  the  true  owner  must, 
a  the  purchase  money  remains  unpaid,  consider  himself  as  hold- 
ing under  the  true  owner.  Therefore,  no  one  who  so  holds  can 
intend  his  possession  to  be  adverse  to  the  title  of  the  true  owner. 
And  therefore  the  possession  of  no  one  who  so  holds  is  adverse 
to  that  title. 

So,  equally,  eveiy  one  who  holds  his  possession  under  a  bond 
for  titles  not  made  by  the  true  owner,  but  which  he  believes 
to  have  been  made  by  the  true  owner,  and  not  by  some  man 
personating  the  true  owner,  must,  if  the  purchase  money 
remains  unpaid,  consider  himself  as  holding  under  the  true 
owner;  that  must  be  his  thought,  if  he  believes  the  bond  to  be 
gentdne,  whether  it  be  genuine  or  not.    Therefore,  no  one  who 
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BO  holds  can  intend  his  posseBsion  to  be  adTorae  to  the  title  of 
the  true  owner;  and  therefore  the  posseesion  of  one  who  so 
holds  is  adverse  to  the  possession  of  the  tme  owner. 

In  these  two  sorts  of  possession  the  result  is  predsety  the 
same,  whether  the  bond  be  spurious  or  genuine,  because  in 
these  two  sorts  the  intent  of  ihe  holder  is  the  same.  In  each 
he  intends  his  possession  to  be  a  possession  under  the  tme 
owner.  And  intending  this,  he  cannot  intend  the  possession  to 
be  adverse  to  the  true  owner's  title. 

But  any  possession  may  be  adverse  to  the  title  of  the  true 
owner  if  the  holder  of  that  possession  intends  it  so  to  be. 

And  every  holder  of  possession,  it  is  to  be  presumed,  intends 
the  possession  so  to  be,  if  he  holds  it  under  a  person  who, 
though  not  the  true  owner,  claims  adversely  to  the  true  owner. 

And  a  person  who  sells  land  as  his  own  claims  the  land  ad- 
versely to  the  true  owner,  although  in  the  sale  he  may  personate 
the  true  owner,  and  use  a  name  as  his  own  that  is  the  name  of  the 
true  owner.  He  says,  in  effect,  ''  I  am  the  true  owner,  apd  the 
name  on  which  the  title  stands  is  my  name." 

And  the  person  that  wotdd  be  the  purchaser  from  him  would 
of  course  claim  and  hold  the  land  as  he  had  claimed  and  held 
it;  that  is,  adversely  to  the  title  of  the  true  owner. 

To  illustrate:  C.  is  the  owner  of  a  lot  of  land.  A.  goes  to  B. 
and  says  to  him  that  he  is  agent  for  C.  to  sell  the  lot,  and 
sells  the  lot  to  B.,  with  the  understanding  that  the  title  is  to  be 
made  by  C.  when  the  purchase  money  shall  have  been  paid  by 
B.,  and  that  he  is  to  get  from  C,  for  B.,C.'s  bond  to  that  effect. 
A.  brings  a  bond  to  B.  with  C.'s  name  signed  to  it,  and  delivers 
it  as  the  bond  of  C.  The  bond  is  a  forgery.  B.  takes  posses- 
sion under  it.  B.  does  not  hold  adversely  to  C,  because  he 
thinks  he  is  holding  under  C. ;  and  so  thinking,  it  cannot  be 
supposed  that  he  intends  to  hold  adversely  to  C. 

But  take  the  case  to  be  that  whatA.  saystoB.  isthathe,  A.,is 
C,  and  that  as  C.  he  sells  to  B.  the  lot;  and  as  C.  makes  the 
bond  and  delivers  the  possession  of  the  lot.  B.,  in  this  case, 
holds  adversely  to  C,  because  he  thinks  he  is  holding  under  A., 
although  he  also  thinks  that  A.  is  0. ,  and  thinking  that  he  holds 
under  A .,  it  is  to  be  supposed  that  he  intends  to  hold  under  A. ; 
and  therefore  intends  to  hold  adversely  to  C.  All  which  being 
so,  these  consequences  follow  in  respect  to  this  case. 

If  Bush  and  his  assignees  held  the  land  under  a  bond  really 
made  by  Zettler,  the  drawer,  and  the  purchase  money  remained 
unpaid,  they  did  not  hold  the  land  adversely  to  Zel^er's  title. 


Digitized  by  VjOOQIC 


932  Stampkr  v.  Qvanra.  [Qeoigia, 

H  Hkej  held  nndar  a  bond  in  ZetUer's  name,  thon^  not  made 
by  ZetUer,  but  which  they  belieTe  to  have  been  made  by  him, 
and  not  to  have  been  made  by  some  other  person  whom  they 
look  to  be  him^  they  did  not  hold  adyereely  to  his  title. 

But  if  th^  held  under  a  bond  which  was  made  by  some  other 
person  than  ZetUer,  but  which  was  made  by  that  person  as  his 
own  bond,  and  not  as  ZetUer's  bond,  they  did  hold  adversely 
to  Zettler's  title,  although  that  person  might,  in  making  the 
bond,  have  personated  Zettler. 

And  these,  we  think,  are  the  three  propositions  which  the 
court  shotdd  have  giTcn  in  charge  to  the  jury  instead  of  the 
proposition  which  it  did  give  in  charge  to  then).  There  is  evidence 
to  warrant  the  giving  of  each  of  them. 

And  they  cover  the  grounds  covered  by  all  the  requests  to 
charge,  except  one. 

And  these  propositions  contain  nothing  inconsistent  with  the 
decision  made  in  this  case  when  it  was  last  before  this  court* 
The  decision  then  made  was  merely  that  certain  testimony  was 
not  irrelevant;  viz.,  testimony  to  show  that  the  signature  to  the 
bond  was  a  foigeiy,  and  to  show,  by  a  description  of  Zettler, 
that  the  person  who  gave  the  bond  must  have  been  a  different 
person  from  him.  lliis  was  the  decision,  and  this  is  entirely 
consistent  with  what  we  now  say.  If  there  are  any  expressions 
in  the  opinion  that  go  beyond  this,  they  of  course  do  not,  as  au- 
thority, rank  with  the  decision  which  says  this. 

The  past  of  the  requests  not  thus  disposed  of  is  that  contained 
in  the  third  of  the  grounds  taken  for  a  new  trial.  As  to  that, 
we  say  that  we  consider  the  proposition  contained  in  that  to  be 
substantially  true. 

**  The  law,  however,  deems  evezy  person  to  be  in  the  legal  seisin 
and  possession  of  the  land  to  which  he  has  a  perfect  and  com- 
plete title;  and  this  seisin  and  possession  is  co-extensive  with 
his  right,  and  continues  till  he  is  ousted  thereof  by  an  actual 
possession  in  another  under  a  claim  of  right.  This  may  be 
considered  a  settled  principle  of  the  common  law,  and  has  been 
recognized  and  adopted  as  such  by  the  supreme  court  of  the 
United  States."  "So  long,  for  instance,  as  the  possessor 
declares  that  he  holds  in  subordination  to  the  better  title,  the 
possession  will  be  regarded  as  held  by  consent;  nor  will  a  con- 
tinued possession,  after  such  declarations,  avail  to  mature  a  title 
under  Uie  statute  of  limitations  until  the  parly  has  changed  the 
character  of  his  possession,  either  by  express  declaration  or  by 
the  exercise  of  acts  of  ownership  inconsistent  with  a  subordinate 
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ohiaofar:^  Angdl  on  Tflinitotimm,  o.  81,  ieo.  S;  and  tae  e.  St, 
sees.  1,  6-9;  c  82,  aeo.  11. 

This  we  regard  as  a  oorreot  statement  of  what  the  law  is  on 
the  subject  to  which  it  refers. 

Therefore  we  think  that  if  Booty  entered  as  ''  a  sqnatter''— 
entered  disclaiming  title — ^he  was  to  be  considered  as  holding  the 
possession  as  tenant  at  will  to  the  tme  owner,  and  as  remaining 
each  tenant  until  something  happened  which  might  serre  to 
notify  the  true  owner  that  Boolyhad  ceased  to  hold  as  such  ten- 
ant, and  was  holding  adTersely  to  him.  What  this  something 
would  ha^e  to  be  we  do  not  undertake  to  specify.  We  think, 
howerer,  it  would  haTe  to  be  somewhat  more  than  a  private 
attornment  to  the  tenant  to  another  claimant  of  the  land. 

And  whatcTer  is  true  of  Booty  must  be  equally  true  of  those 
deriving  title  through  him.  And  the  tenant  Oriffin  deriyes 
his  title,  as  against  Zettler,  through  him  so  far  as  that  title 
depends  on  possession. 

So  there  must  be  a  new  trial. 

Adyxbsx  P068I88IOK,  What  CowwriTUTis;  See  Simmp  y.  Hmrjf^  61  Am. 
Deo.  300;  lA^in  y.  CM,  62  Id.  173;  Qrtm  y.  KtKUm^  Id.*  332;  Armn^brfrng  y. 
Biateau,  50  Id.  116;  Bayai  y.  Leaaee  qf  LisU,  60  Id.  712,  and  the  notes  to  theae 
cesee,  where  all  preyioQ8*deoisions  in  this  series  are  collected. 

Poesisnov  undbb  Bond  fob  Dkxd  or  a  contract  of  pnrchase  is  not  ad- 
yerse  to  the  yendor:  Jctekmm  y.  Joknuoj^  15  Am.  Deo.  438,  and  note;  bat  see 
La  FrambaU  v.  JackBon^  18  Id.  463,  and  note;  note  to  Tolar  y.  Tdar^  14  Id. 
678.  If  one  enter  upon  land  under  an  agreement  to  pnrohase^  nntQ  the  con* 
sideration  is  paid  he  will  be  considered  as  holding  subordinate  to  the  title  of 
the  tme  owner:  8  Washb.  on  Beal  Pn>p.,  4tb  ed.»  162. 


Daogett  v.  Dubdbst. 

(90  Omboxa.  467.] 

OaanT  OF  Lavn  bt  Bsatz  will  not  bb  Pbssumxd  ArrmB,  Lapsb  or  Moaa 
THAU  FoBTT  TsABS,  from  poesession  alone,  without  showing  that  such 
possession  at  its  commencement  was  rightful,  or  showing  some  other 
dronmstanoe  in  addition  to  the  poesession. 

EjaoTMXNTy  in  whioh  plaintiff  relied  upon  a  title  deriyed  from 
the  state,  and  defendants  upon  the  admitted  fact  that  prior  to 
the  commencement  of  the  suit  they  had  been  in  possession  of 
the  disputed  premises  forty  or  fifty  years;  that  one  of  the  de- 
fendants had  been  bom  and  raised  upon  the  premises,  and  that 
the  improyements  which  they  had  placed  upon  the  land  were 
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north  more  than  ihe  lent  of  the  land.    The  verdict,  in  puna- 
anoe  of  the  instmotion  of  the  ooart,  went  for  def endantau 

SiubbB  and  WU,  and  Onraoey,  for  the  plaintiff  in  error. 
Samuel  EaU,  for  the  defendants  in  error. 

By  Oonrty  "Lompkix,  J.  This  case  comes  np  on  an  agreed  state 
of  facts;  and  the  single  question  for  the  decision  of  this  conrt 
is,  whether  a  grant  may  be  presomed  to  land,  after  the  lapse  of 
forty  years  and  upwards,  from  possession  alone,  unaccompanied 
hj  any  other  proof  or  circumstance,  and  without  its  being  made 
to  appear  whether  the  possession  at  the  commencement  was 
rightful  or  not. 

The  general  understanding  amongst  our  people  and  prof esdon 
in  tins  state  has  been,  that  not  only  did  not  the  statute  of  limita- 
tions proper  run  against  the  state,  but  that  no  length  of  posses* 
fidon  would  suffice  to  ripen  into  a  title  against  the  state,  and  thus 
induce  the  courts  to  presume  a  grant  to  protect  that  title. 
Hence,  the  state  has  been  indifferent  whether  squatters  occupied 
the  public  domain  or  not.  She  was  willing  to  this  temporary  or 
usufruct  enjoyment,  knowing  that  the  lands  were  hers,  and  that 
she  could  dispose  of  them  whencTer  and  howeyer  she  might  see 
proper. 

But  it  is  now  insisted,  and  so  decided  for  the  first  time  in  our 
courts,  that  this  squatter  occupancy  may,  if  not  interrupted  after 
the  lapse  of  time,  divest  the  state  of  her  fee  to  the  territory. 

We  should  require  a  proposition  like  this  to  be  thoroughly 
fortified  by  authority  before  we  could  get  our  consent  to  adopt 
and  indorse  it. 

Adjudications  have  been  adduced,  both  from  the  English  and 
American  courts,  to  sustain  this  doctrine.  The  only  conclusion 
to  be  deduced  from  the  English  cases  is,  that  grants  have  been 
presumed  against  the  crown  within  the  time  of  memory,  that  is, 
where  the  possession  originated  since  the  dayS  of  Bichard.  But 
in  the  few  cases  in  that  countxy  where  the  crown  has  been  con- 
cerned, the  duration  of  the  enjoyment  extended  to  several  hun- 
dred years.  And  there  were,  besides,  other  circumstances  that 
constituted  a  material  element  in  the  decision;  considering, 
therefore,  the  English  law  as  oars  by  adoption  upon  this  sub- 
ject, the  precedents  fall  short  of  establishing  the  principle  con- 
tended for. 

The  two  strongest  cases  cited  by  counsel  for  the  defendant  in 
error,  and  the  two  strongest,  perhai>s,  to  be  found  in  the . 
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icazi  books,  are  1/bOhire  t.  J9tD/2  Mill  Oonsi  420,  decided  at 
Colnmbia,  May,  1818;  and  Sogers  y.  Mabe,  4  Dev.  L.  180. 

In  tiie  South  Oarolina  case  the  defendant  claimed  tinder  two 
grants:  one  to  Andrew  Turner,  dated  July,  1785,  and  a  grant  to 
himself,  dated  in  1793.  The  land  in  dispute  was  situated  be- 
tween the  two,  and  as  it  turned  out,  coyered  by  neither.  All 
the  buildings  of  the  defendant,  including  the  dwelling-house, 
were  on  the  disputed  land.  And  the  defendant  had  liyed  upon 
it  upwards  of  twenty-fiye  years.  The  court  justified  the  jury  in 
presuming  a  grant  to  protect  the  defendant's  title.  But  cUd  this 
judgment  rest  upon  possession  alone  f    Not  so. 

It  appears  from  the  testimony  in  the  case  that  there  were 
other  circumstances  in  aid  of  the  possession.  That  adjacent  to 
the  land  in  controyersy  there  was  land  which  had  been  culti- 
yated  long  before  the  grant  to  Turner,  and  which  was  called 
Buddin's  old  field  at  the  time  of  the  suryey  of  the  land  granted 
to  Turner.  And  the  witnesses  proyed  the  existence  of  an  old 
line  (the  same  which  had  been  supposed  to  be  the  southern  line  of 
Turner's  grant),  which  was  probably  the  line  of  some  other  and 
older  grant,  of  which  Buddin's  old  field  was  a  part  and  the  land 
in  litigation  another  part.  And  Judge  Cheyes,  in  deliyering  the 
opinion  of  the  court,  remarked  thai  *^  this  was  yery  satisfactory 
eyidence  to  support  the  long  possession  of  the  defendant.*' 

In  the  case  before  us,  there  is  not  a  sdniQia  of  proof  to  sus- 
tain the  possession. 

To  one  of  the  enunciations  made  by  this  yery  learned  and  able 
judge  we  cannot  subscribe;  namely,  that  he  Imew  of  no  reason, 
except  the  principle  of  nuUum  tempos^  which  distinguishes  a 
case  between  indiyiduals  and  a  case  between  a  citizen  and  the 
state.  We  maintain  that  policy  forbids  that  the  same  degree 
of  yigilanco  should  be  expected  or  exacted  of  the  public  that  ii 
reqtiired  at  the  hands  of  an  indiyidual  on  the  assertion  of  a 
right.  The  only  correctiye  or  redress  which  the  constituency 
haye  oyer  their  agents  is  the  ballot-box.  And  the  property  of 
the  people  should  not  be  lost  by  the  negligence  of  the  goyem- 
ment. 

This  great  judge,  for  such  he  undoubtedly  was,  further  ob- 
seryed  that  "  this  rule  of  presumption  is  a  safe  one,  as  it  is 
applied  only  where  the  possession  is  rightful  to  inyest  the  pos« 
session  with  a  legal  title."  But  how  can  that  possession  be 
rightful  against  the  state  which  is  naked  and  without  color  or 
claim  of  right?  And  how  can  such  rightfulness  of  possession 
be  presumed,  howeyer  ancient  and  long  continued?    Does  not 
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ihe  sqittiiter  hold  all  the  time  in  Bab(»diBfttioii  to  <he  title  of 
the  state,  the  true  owner?  And  oan  that  relation  be  changed 
without  some  nnequivooal  act  on  the  part  of  the  tenant,  hardly 
eonceiTable  as  against  the  state  ? 

In  the  North  Carolina  case  the  comborating  ciroomstanoes 
were  much  stronger  than  in  the  one  from  South  Carolina. 
Maybe  made  an  entry  of  the  land  in  1778,  to  which  Alexander 
Martin,  from  whom  the  adverse  titie  is  derived,  put  in  a  caveai 
which  he  withdrew  in  1779.  From  this  and  other  drcnmstances 
connected  with  the  great  length  of  possession,  the  court  thought 
the  jury  might  presume  a  grant,  but  still  left  it  as  purely  a 
question  of  fact  for  them. 

Now,  there  may  be  facts  in  the  case  before  us,  such  as  the  call- 
ing  for  this  lot  as  an  adjoining  boundary,  or  as  belonging  to  the 
orphans  of  Young  Clarke  who  drew  it,  which,  if  established 
satisfactorily  and  coupled  with  the  long  possession,  might,  in 
the  opinion  of  a  jury,  entiUe  them  to  presume  that  the  land 
had  been  granted.  But  no  such  proof  was  submitted  on  the 
trial  below;  or  if  it  was,  it  is  not  embodied  in  the  agreement. 

BoiLDiNO  Chuboh  on  Tract  or  Land  in  TmoKLT  Seitlxd  Pabv  or 
Statb,  and  oconpyiDg  a  part  thereof  as  a  borial-gronnd  for  ninety  years,  will 
raise  a  preenmption  of  a  grant  of  the  land,  or  at  least  a  pre-emption  right 
horn  the  commonwealth,  sufficient  to  entitle  to  a  recovery  in  ejectment: 
Mather  v.  Trinity  Churchy  8  Am.  Dec  663;  bat  a  general  usage,  snoh  as  de- 
positing lomber  on.  the  banks  of  a  river,  will  not  raise  the  preenmption:  Bethum 
T.  Turner,  10  Id.  36. 

Statutx  or  LiMiTATioirs  does  not  Run  against  Stati:  Hoeif  ▼.  Armoii, 
44  Id.  129;  Moody  r.  Fleming,  48  Id.  210;  dneinnaU  t.  FWst  Pree.  Ohmreh^ 
82  Id.  7UB;  see  also  note  to  8taU  y.  Tratik,  27  Id.  669;  La  /WunMs  t. 
/oofaon,  18  Id.  468;  iSkudb  y.  LaticaBUr,  50  Id.  109. 


LoTD  V.  WlOHT. 

pO  OaoBOZA,  574.] 
Ir  Bbbidsnt  or  Onb  Plaos  Obdsbs  Qoods  or  RnmsNTOt  AvoTHia  Plaob, 
AND  Thet  Maki  No  Mention  or  Manner  or  Delitebt,  and  the  selkr 
deliyers  the  goods  to  a  common  carrier  to  be  carried  to  the  bnyer,  this 
does  not  amount  to  a  delivery  of  the  goods  to  the  buyer;  and  if  the  goods  ^ 
are  lost  by  the  common  carrier,  the  buyer  cannot  be  made  to  pay  for  them.  - 

Tms  WB8  an  action  brought  to  recoyer  the  yalae  of  a  lot  of 
cigars  alleged  to  haye  been  sold  and  deliyered  to  defendants  bj 
plaintiffs.  It  appeared  that  defendants  yerballj  ordered  a  lot 
of  cigars  from  plaintiffs  at  Atlanta,  to  be  shipped  to  them  at 
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Baltimore.  The  goods  were  shipped  on  board  a  steamer,  bat 
it  does  not  appear  that  defendants  erer  xeoeiYed  them.  The 
remaining  facts  are  stated  in  the  opinion. 

OarireU  and  Olenn,  for  the  plaintiffs. 

Oooper,  for  the  defendants. 

Bj  Oomiy  BxHimra,  J.  The  charge  of  the  court  seems  to 
amount  to  this:  that  if  A.»  of  one  place,  order  goods  from  B., 
of  another  place,  and  say  nothing  as  to  the  mode  of  their  dedir- 
ery,  and  B*  deliTcr  the  goods  to  a  common  carrier  to  be  carried 
to  A.,  he  in  law  delivers  the  goods  to  A.  himself;  and  if  thej 
axe  lost  fay  the  carriers  he  can  make  A.  pay  for  them. 

Amounting  to  this,  was  the  charge  right?  We  think  not. 
We  think  that  sach  a  deliTery  did  not  amount  to  a  delivery  to 
the  purchaser.  "  The  traveler  of  M.,  a  tradesman  residing  in 
London,  verbally  ordered  goods  for  M.  of  plaintiff,  a  manufac- 
turer at  Paisley.  No  order  was  given  as  to  sending  the  goods. 
Plaintiff  gave  them  to  defendant,  a  carrier,  directed  to  M.,  to  be 
taken  to  him,  and  also  sent  an  invoice  by  post  to  M.,  who  re- 
ceived it.  The  goods  having  been  lost  by  defendant's  negli* 
gence,  and  not  delivered  to  M.,  held,  that  defendant  was  liable 
to  plaintiff.''  This  is  the  head-note  of  Coais  v.  Chaplin,  8  Ad. 
ftEl.,N.  S.,488. 

Patterson,  J.,  said:  **  If  the  consignees  had  selected  a  partic- 
ular carrier,  it  would  have  made  a  difference.  Perhaps  if  they 
had  ordered  that  the  goods  should  be  sent  by  *  some  carrier,'  * 
the  delivery  to  any  carrier  might  have  constituted  a  delivery  to 
the  consignees.  But  I  do  not  see  how  the  mere  order  can  have 
the  effect  contended  for.  Morrisson,  Dillon  ft  Oo.  might  have 
waited,  or  might  themselves  have  sent  for  the  goods.  I  do 
not  see  how  delivery  by  a  consignor,  of  his  own  accord,  to  a 
carrier  can  be  a  delivery  to  the  consignee.  Therefore  I  think 
that  the  consignors  here  may  maintain  the  action." 

Williams,  J.,  said:  **  I  cannot  find  any  instance  in  which  the 
right  has  been  held  to  pass  to  the  consignee,  where  he  has  not  ex- 
pressly directed  the  sending  by  some  particular  conveyance,  or 
at  least  the  sending  by  some  conveyance  or  other.  Here  there 
was  merely  an  order  for  the  goods.  There  is  no  evidence  that 
anything  was  either  said  or  implied  as  to  the  sending  them. 
The  plaintifb  might  have  waited  for  further  instructions;  at  any 
rate,  nothing  had  passed  which  would  give  them  a  right  against 
the  consignees.  The  goods,  therefore,  were  still  the  property  of 
the  consignorB." 
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Wightman,  J.:  ''To  entitle  the  consignee  to  bring  snoh  an 
action  as  this,  the  property  should  be  in  him.  At  first  I  was 
struck  with  the  apparent  applicability  of  DuUcn  y.  Solomon^m^  8 
Bos.  &  Pul.  582,  which  case  ismorefayoiable  to  the  defendants 
than  any.  other  cited.  But  there  the  Tendee  seems  to  have  or- 
dered that  the  goods  should  be  sent  by  some  carrier,  though  he 
did  not  name  any  one.  Here  it  was  not  proTed  that  any  mode 
of  conTeyance  was  expressly  ordered,,  nor  that  there  was,  as  in 
Eart  V.  Saiiley,  8  Camp.  528,  any  regular  course  of  business  be- 
tween the  parties  in  this  respect.  The  case,  therefore,  being 
distinguishable  from  all  those  cited,  we  should  be  going  further 
than  any  authority  has  yet  gone  if  we  held  that  the  property 
was  here  Tested  in  the  yendees." 

If  this  decision  was  right,  the  charge  in  respect  to  deUvery 
wsQ  not  right.  And  we  think  that  this  decision  was  right:  See 
Allen  T.  CoTMtock,  17  Oa.  554. 

No  usage  of  any  kind,  as  to  delivery,  was  shown  in  the 
present  case.  But  even  if  the  deliyery  indicated  by  the  court  in 
its  charge  wotdd  have  been  a  sufBcient  one,  under  the  general 
principles  of  law,  to  pass  the  properly,  it  is  a  serious  question 
whether  it  would  have  been  so  in  the  face  of  the  seyenteenth 
section  of  the  statute  of  frauds.  But  that  is  a  question  which 
we  do  not  decide,  because  it  was  not  argued  by  the  defendant 
in  error,  and  because  the  state  of  the  proof  on  the  trial  will  prob- 
ably be  such  that  it  will  relieve  the  case  of  the  need  of  a  decision 
of  the  question. 

It  may  not  be  amiss,  however,  to  refer  to  some  authorities 
which  bear  upon  the  question.  In  Addison  on  Contracts,  the 
following  propositions  are  laid  down — ^I  add  to  each  the  oases 
cited  to  support  it: 

'*  If  there  has  been  no  actual  delivery  of  the  things  sold,  there 
can  have  been  no  acceptance-and  receipt  of  it:''  BerUaU  v.  Bum, 
5  Dow.  &  By.  284. 

"As  long  as  the  vendor  retains  his  right  of  lien  for  the  price 
over  the  whole  conmiodiiy  sold,  there  has  been  no  such  accept- 
ance and  receipt  as  the  statute  requires:"  Maberley  v.  Shepperd, 
8  Moo.  &  S.  442;  Tumpest  v.  FiUgerald,  8  Bam.  &  Aid.  684; 
Carter  v.  Ibussaini,  5  Id.  855;  Smiih  v.  Suman,  9  Bam.  ft  Oress. 
661,  577;  BiU  v.  BamerU,  9  Mee.  &  W.  40. 

**  So  long,  also,  as  the  buyer  continues  to  have  a  right  to  object 
either  to  the  quanhm,  or  the  quality  of  the  goods,  there  has  been 
no  acceptance  and  receipt  within  the  meaning  of  the  statute  :** 
Eaive  V.  Palmer,  8  Bam.  &  Aid.  821. 
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*'  The  aooeptanoe  and  reodpt  of  a  earner  or  wbazflnger  ap- 
pointed bj  the  pordhaser  to  be  the  vehiole  of  tranflTniflmon  to 
him  are  not  the  acceptance  and  receipt  of  the  purchaser  himself:" 
Jgiey  T.  Emery,  4  Man.  &  Sel.  262;  JBdnaon  y.  Armitage,  5  Bam. 
ft  Aid.  667;  Johnson  y.  Dodgsan,  2  Mee.  A  W.  666;  IKchoUe  y. 
Flume,  1  Car.  A  P.  272;  Kent  y.  Eusbinson,  8  Bos.  A  Pnl.  232; 
Howe  y.  Palmer,  supra;  Jord4m  y.  Norton,  4  Mee.  A  W.  166; 
Percivdl  y.  Blake,  2  Gar.  A  P.  614;  EUiott  y.  Thomas,  8  Mee.  A 
W.  177;  PWOtpg  y.  BistoUe,  8  Dow.  A  By.  822;  BcUdey  y.  Porto-, 
8  Id.  220;  Belcher  y.  Cf^per,  6  Scott  N.  B.  816. 

See  also  the  following  cases:  Elmore  y.  Sione,  1  Tannt.  468; 
Dodsley  y.  Varley,  12  Ad.  A  El.  682;  Edan  y.  Du^ffield,  1  Ad.  A 
M.,  N.  S.,d02;  Chaplin  y.  Jto^f^rs,  1  East,  191;  Blenkinsop  y. 
Clayton,  7  Tannt.  697. 

A  new  trial  is  granted,  but  the  grantinnf  of  it  is  pat  on  the 
exception  to  the  charge. 

DmysBT  TO  Oabrixb  or  Wabkboubxmam  Named  sr  Butxb  it  a  deliy- 
ery  to  sooh  buyer:  Bradford  ▼.  Ifarhwy,  40  Am.  Deo.  264;  Krudier  y.  JBIU- 
mm,  47  K.  Y.  86;  &  a,  7  Am.  Bep.  402;  Orou  v.  (yXhrnM,  44  N.T.  661; 
8.  C,  4  Am.  Bep.  721. 

Whxrb  Butbr  and  SxLLEa  BniDx  nr  DimatBNT  Cnms,  ir  CoNTKACfr 
or  PuBOHASB  be  lilent  as  to  the  penoD  or  mode  by  which  the  goods  are  to 
be  sent,  a  delivery  by  the  Tender  to  a  oommon  carrier,  in  the  nenal  and  ordi* 
nary  oooree  of  boidneee,  tranafera  the  property  to  the  vendee,  and  the  vendon 
can  recover  the  contract  price:  M<tgruder  v.  Ooffe,  83  Md.  844;  8.  C,  3  Am. 
Bep.  177. 

Tkb  prxnoipal  0A8B  IS  oiTKD  to  the  point  that  a  delivery  to  a  common 
carrier  for  shipment  to  defendant  is  not  a  delivery  to  him  within  the  require- 
ments  of  the  statute  of  frauds,  in  Dmmead  v.  OUm,  80  Ga.  637;  and  to  the 
point  that  so  long  as  the  buyer  continues  to  have  a  ri^t  to  object  either  to 
the  quantity  or  quality  of  goods,  there  has  been  no  acceptance  and  receipt 
thereof  within  the  statute,  in  IM)fd  v.  Wright,  25  Id.  215.  Tbe  decisions  of 
the  Georgia  court  are  in  harmony  with  the  law  as  laid  down  in  Benjamin  on 
Sales,  4th  Am.  ed.,  471;  see  also  Homamr  v.  Btortais,  2  OoL  614;  Hoqm  v. 
Poftar,8mil(K.Y.),141. 


SuMMEBUN  t;.  Hbsibbly. 

pO  Oboboia,  68i.] 

Pabol  Bymmroi  m  ApmwintT.B  or  Nboxssitt  to  Apply  Wanora  to-ri 

SUBJSOT. 

Pabdl  EviDxiroB  n  Apmtsbibli  to  Show  that  DiscBiPTioif  uf  Fl  Fa. 
Appukd  to  a  certain  piece  of  land.  If  it  appears  on  the  introduction 
of  such  evidence  that  there  is  nO  parcel  that  will  fit  every  part  of  the 
description,  but  that  there  is  a  parcel  that  will  fit  some  part  of  it^  this 
parcel  is  to  be  regarded  as  the  parcel  intended  by  the  description. 
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B,monAiM  Hadi  bt  SHniir  ur  ms  Dmmd  abb  vot 

AuTBOBnT  to  make  tiiem  ii  thowii. 
Asnaimfa  Wsojra  Bjusoir  iob  Pbopse  axd  Oobbbot  JvDomnT  mm 

NOT  Intaudatb  It. 

BnoncEHT  to  recover  fraotional  lot  No.  189.  Defendant,  to 
show  title,  tendered  in  evidenoe  an  exeoation  and  a  levy  there- 
under on  **  fraotional  lot,  whereon  John  Smith  now  lives,  No. 
181.*'  Plaintiff  objected  to  the  introduction  of  this  fl.  fa. ,  upon 
the  ground  that  the  lot  sned  for.  No.  189,  was  not  included  in 
the  levy.  The  court  sustained  tiie  objection.  Defendant  then 
offered  to  prove  by  parol  that  at  the  time  of  the  levy  John 
Smith  lived  upon  lot  No.  189,  and  that  it  was  a  fractional  lot. 
Upon  plaintiff's  objection,  the  court  refused  to  all6w  him  to 
do  so.  Verdict  for  plaintiff.  Defendant  moved  for  a  new  trial, 
'  which  the  court  granted,  and  this  appeal  is  from  such  judgment 

OaUioun  and  HiU,  for  the  plaintiff. 

HiU  and  Son,  for  the  defendant. 

By  Court,  BaHirara,  J.  In  this  case  the  judgment  was  a  gen- 
eral one,  that  the  motion  for  a  new  trial  should  be  granted.  That 
motion  was  put  on  several  grounds.  One  of  these  was  the  de- 
cision of  the  loourt  rejecting  the  parol  evidence  offered  in  con- 
nection with  the  entry  on  tiiejlfa.  This  ground,  we  think,  was 
a  sufficient  one. 

Parol  evidence  is  of  necessiiy  admissible  to  apply  a  writing  to 
its  subject. 

Parol  evidence,  therefore,  was  admissible  in  this  case,  to  show 
what  parcel  of  land  it  was  that  fitted  all  the  parts  of  the  de- 
scription contained  in  the  sheriff's  entry.  And  if,  on  the  intro- 
duction of  such  evidence  in  such  a  case,  it  appears  that  there  is 
no  parcel  which  will  fit  every  part  of  the  description,  but  that 
there  is  a  parcel  which  will  fit  some  part  of  the  description,  this 
parcel  is  to  be  regarded  as  the  parcel  intended  by  the  descrip- 
tion. There  are  many  decisions  to  this  effect:  1  Phill.  Ev.  59^, 
Oowen  &  Hill's  notes,  942. 

It  was  the  right  of  the  plaintiff  in  error,  therefore,  to  show  by 
parol  evidence  that  the  fractional  lot  on  which  John  Smith  lived 
at  the  time  of  the  entry  was  the  lot  in  suit;  and  that  although 
the  number  of  it  was  not  181,  but  was  189,  yet  that  there  was 
no  such  lot  as  lot  181  that  was  a  fractional  lot,  or  that  if  there 
was  such  a  lot  that  was  a  fractional  lot,  it  was  not  a  lot  occupied  by 
John  Smith.  And  if  he  had  shown  this,  he  would  have  been  enti- 
tled to  insist  that  the  lot  described  in  the  entry  was  the  lot  in  suit. 
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In  saoh  oases  fhe  iiiaooniate  part  of  {he  deeoriptkm  ia  to  be 
rejected. 

The  sherifTB  deed  oontained  a  redtal  to  ihe  effect  that  he  had 
seized  and  sold  the  land  under  the  rejected^. /a.  The  defend- 
ant insisted  that  this  redtal  was  evidence  of  the  facts  recited, 
although  the  ft.  fa.  itself  was  not  in  eridence.  The  judge 
thought  that  it  was,  and  made  it  the  ground  on  which  he  granted 
the  new  trial. 

In  this  we  differ  with  him.  As  the^./a.  was  not  in  evidence, 
there  was  nothing  in  evidence  to  show  that  the  sheriff  had  au- 
thority to  make  deed  or  recitals.  And  unless  he  had  author- 
ity to  make  the  recitals,  they  could  not  be  of  any  virtue. 

But  still  we  affirm  the  judgment,  because  the  other  ground  to 
which  we  have  already  adverted  made  the  judgment  right.  That 
was  sufficient  if  this  was  not.  And  a  judgment  that  is  right 
must  remain  right,  whatever  be  the  reason  which  the  court  may 
choose  to  give  for  it. 

Pabol  Evidxmox  IB  Admtbwht.b  to  iDBNTirr  Paxmsn  intended  to  bo 
conveyed  in  »  eheriff's  deed:  BtUe$  v.  Bank  o/Miammt%  55  Am.  Deo.  145.  It 
is  admiasible  to  explain  »  description  in  »  deed  in  order  to  apply  it  to  thit 
■ubjeot-mattor  of  the  grant:  Morton  v.  Jack&cn^  40  Id.  107.  It  ia  also  ad- 
misiible  to  identify  real  property  indicated  in  a  contract  for  iti  sale:  Coleriek 
T.  Hooper,  56  Id.  505. 

Rmital  in  SHQUFr's  DsBD  ia  not  conclnsive  of  the  fiacta  itated,  bat  may 
be  contradicted  by  parol:  Leakqf  v.  Gardner,  38  Am.  Dec.  764. 

Thb  principal  cask  is  oitbd  to  the  point  that  where  the  deamption 
in  a  deed  is  so  ambignoas  as  to  leave  it  doubtfol  whether  a  certain  piece  of 
land  was  intended  to  be  incladed  in  what  was  conveyed,  parol  evidence  is 
admissible  to  identify  the  premises,  in  Hvltey  v.  dark,  49  Oa.  99.  It  is  again 
cited  to  the  point  that  parol  evidence  is  admissible  to  show  that  the  right  to 
the  use  of  an  alley  was  included  in  a  danse  of  a  deed  granting  the  "  rights, 
members,  and  apportenances  to  the  bargained  premises,"  in  Kvrhpairick  t. 
^rmi7ii,59Id.450.  In /riy  v.  ^^ortfafr,  56  Id.  643,  it  is  cited  to  sustain  the  rol- 
ing  of  the  coort  that  evidence  is  admissible  for  the  purpose  of  showing  that  a 
f,  fa.  was  levied  upon  a  piece  of  land  different  from  that  described  therein.  It 
is  also  cited  in  Clarke  v.  Trawiek,  56  Id.  359,  tothe  point  that  a  sheriff 's 
deed  is  not  admissible  as  title  without  the^./a.,  or  without  proper  secondary 
•ridenoe  if  the  JL  fa.  cannot  be  produced. 


Pabk  v.  Babbon 

[90  OaoBOtA.  703.] 

Ihub  or  Fbohibitsd  Maxbxaox  not  Babtakpicmx — A  guilty  hnsbaod 
from  whom  a  wife  haa  obtained  a  divorce  is  prohibited  from  marxying  again 
during  the  life  of  the  latter,  by  the  act  of  1806;  but  the  act  does  not  de- 
cbire  a  marriage  in  violation  of  its  provisions  void.  The  issue  of  suck 
Am.  Dao.  Vol..  LXV— II 
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Moood  oiMTlage  are  not  fllagitiiiiato.  Even  if  tiiii  nuurriige  was  rM^ 
llie  Imed  would  not  bo  botturdiaed  if  no  oriminal  protecntion  was  in* 
■feitated  agidntt  tlio  oflbnding  porcnt  in  liis  lifo-time. 

VOB  BSAflORB  OF  PUBUO  POUOT,  LaW  IS  MOBS  TXHDKE  OF  NUPTIAL  OOST* 

TRAon  TKAir  OxDiat AMT  oontnoti  whioh  lolnto  morely  to  ynfjpmij  and 
tlio  ordinary  dealings  aoMiig  man. 
liABBiAon  Fbohibitbd  wt  "Law  axb  itot  AaaoLumT  Void  mnna  ao 
DiauauD)  to  bb. 

Jambs  Babbob's  wife  obtained  a  divorce  from  him,  and  he 
married  again  during  her  life-time.  He  had  issue  bj  both  mar- 
riages. Upon  his  death  the  issae  of  his  first  marriage  obimed 
his  entire  estate,  upon  the  ground  that  the  second  marriage  was 
▼oid  and  its  issues  bastards.  The  administrator  of  A*  Barron 
filed  this  bill  for  interpleader  and  directions.  The  lower  court 
held  the  children  of  the  second  marriage  to  be  Intimate  and 
entitled  to  inherit  equally  with  the  others. 

Foe  and  Orier,  for  the  plaintifiSi  in  error. 

AdavM,  for  the  defendant  in  error. 

By  Court,  McDonald,  J.  James  Barron,  baring  been  the  parly 
whose  improper  or  criminal  conduct  authorized  the  divorce,  was 
prohibited  from  marrying,  by  the  act  of  the  general  assembly  of 
1806,  during  the  life  of  the  woman  from  whom  he  had  been 
divorced:  Cobb's  New  Dig.  225.  By  marrying  the  second  time, 
the  said  party  being  in  life,  he  subjected  himself  to  the  pains 
and  penalties  enacted  against  bigamy:  Id.  The  second  mar- 
riage is  not  declared  by  that  act  to  be  void;  but  whether  it  be  void 
or  not,  the  party  offending  against  the  prorisions  of  the  statute 
was  indictable,  and  he  could  not  defend  by  showing  the  dissolu- 
tion of  the  first  marriage. 

His  ofiense  was  bigamy,  but  not  bigamy  as  defined  in  the 
penal  code;  for  the  marriage  haring  been  dissolved,  he  had  no 
wife;  so  that  on  the  second  marriage  he  had  not  a  pluraliiy  of 
wives.  Yet  if  he  had  been  indicted,  and  the  state  had  proved 
the  first  marriage,  and  that  the  woman  to  whom  he  was  united 
in  marriage  was  still  living,  and  then  the  second  marriage,  a 
case  of  bigamy  would  have  been  made  out,  against  which  the 
defendant  could  not  have  been  permitted  to  prove  the  divorce 
dissolring  the  first  marriage. 

But  what  is  the  sUUus  of  the  issue  of  this  last  marriage?  Are 
they  legitimate  or  illegitimate  ? 

The  ofibpring,  in  a  contest  for  their  civil  rights,  are  not  es- 
topped  from  showing  the  dissolution  of  the  first  marriage.  They 
do  not  occupy  the  position  of  their  criminal  parent.     They  may 
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piove  the  dUjBdntion  of  the  first  maniage,  and  if  it  is  of  any 
advantage  to  them,  they  may  claim  it  The  act  for  the  Tiolation 
of  which  their  lather  might  haye  been  pnniflhed  does  not  dedare 
this  second  maniage  void;  and  independent  of  the  light  thrown 
upon  the  sabjeot  by  sabseqoent  legislation,  it  might  be  well 
maintained,  perhaps,  that  the  taint  of  bastardy  does  not  attach 
to  them. 

By  the  diTorce,  the  first  marriagewas  totaUy  dissolved;  the 
husband  was  in  &ct  left  without  a  wife;  he  was  of  full  age,  and 
able  to  contract;  he  was  not  deficient  in  mental  capaciiy ;  and  is 
it  not  a  fair  inference  that  the  legislature  did  not  intend  to  in- 
Tolire  in  his  difficulty  a  confiding  woman  and  innocent  ofbpring, 
by  declaring  a  marriage  void  which  he  might  subsequently  enter 
into?  By  statutes  of  England,  i>er8on8  within  certain  degrees 
of  kindred  were  prohibited  from  marrying;  and  yet  marriages 
between  such  persons  were  not  void,  but  voidable,  and  if  not 
avoided  during  the  lives  of  the  parties,  the  issue  were  legitimate, 
and  the  common-law  courts  would  prohibit  the  ecdesiastieal 
courts  from  proceeding  to  call  the  marriage  in  question  after  the 
death  of  either  of  the  parties,  because  of  its  tendency  to  bastard- 
ize and  disinherit  the  issue:  Shelf ord  on  Mar.  &  Siv.  168,  484. 
Barron,  whose  misconduct  led  to  the  divorce,  was  prohibited  from 
marrying,  under  a  penally)  but  the  marriage  is  not  declared 
void  by  the  act  which  prohibited  him  from  marrying.  Persons 
within  the  degrees  of  kindred  in  which  marriages  are  prohibited 
in  England,  intermarrying,  violate  a  public  law;  and  yet  the 
marriage  is  valid  until  set  aside,  and  the  issue  of  such  a  mar- 
riage are  legitimate  unless  it  is  annulled.  In  that  case  both  par- 
ties must  be  in  fault.  They  must  both  know  that  they  are  doing 
an  act  which  by  the  law  of  the  land  they  are  forbidden  to  do. 
That  is  not  necessarily  the  case  in  a  marriage  where  one  of  the 
parties  has  been  divorced. 

The  first  marriage  act  in  England  was  the  act  of  26  Qeo.  U. 
That  act  was  never  of  force  in  this  eountiy.  It  expressly  pro- 
vides that  it  shall  not  extend  to  marriages  solemnized  beyond 
seas.  There  is  a  marked  difference  between  that  statute  and 
our  own,  as  respects  the  solemnization  of  marriages.  That  act 
not  only  infiicts  a  most  severe  penally  on  persons  who  solemnize 
marriages  contraiy  to  its  provisions,  but  it  also  declares  all  mar- 
riages thus  solemnized  void.  Our  statutes  inflict  a  penalty,  but 
do  not  declare  the  marriage  void:  OobVs  New  Dig.  282, 818,  819. 

For  obvious  reasons  connected  with  the  welfare  of  socieiy, 
the  law  is  more  tender  of  nuptial  contracts  than  ordinary  con- 
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tracts  which  relate  pierely  to  properly  and  the  drdinaiydealingi 
among  men.  Marriage  contracts  are  bj  the  common  law  ex* 
cepted  from  the  rules  which  govern  ordinary  contracts.  By  the 
common  law,  an  idiot  might  contract  marriage,  and  the  marriage 
of  an  idiot  or  lunatic  was  considered  valid:  1  Boper  on  Husb. 
&  W.  339.  The  learned  annotator  on  Lord  Coke's  First 
Institute  remarks  that  **  before  the  act  of  15  Geo.  11. ,  c.  30,  there 
could  be  no  doiibt  as  to  the  validity  of  the  marriages  of  luna- 
tics, where  it  could  be  clearly  proved  that  they  were  married  in 
their  lucid  intervals.  One  should  think  there  could  be  as  little 
room  to  doubt  their  incapacity  of  contracting  marriage  whilst 
in  an  actual  state  of  insanity,  if  our  books  were  not  remarkably 
silent  On  the  subject,  and  it  was  not  also  said  that  by  our  law 
an  idiot,  a  naiivUate^  in  whom  the  general  incapacity  of  mak- 
ing contracts  appears  to  form  as  strong  an  objection  as  occurs 
in  the  case  of  a  madman,  may  consent  to  a  marriage.  This  doc- 
trine as  to  idiota,  however  strange  it  may  appear,  is  mentioned 
as  a  point  adjudged  in  one  case,"  etc. :  Co.  Lit. ;  Hargraves  Sl 
But.  notes,  80  a,  note  47.  The  civil  law  was  different,  and  the 
civil  law  is  the  law  of  the  ecclesiastical  courts  of  England. 
Now,  by  the  statute  of  George  n.,  referred  to  above,  and  which 
never  was  of  force  in  this  country,  the  marriages  of  idiots  are 
declared  to  be  void. 

Our  penal  code  treats  them  as  void,  though  we  have  no  stat- 
ute declaring  them  so:  Cobb's  New  Dig.  819.  But  Barren's 
marriage  is  not  the  marriage  of  an  idiot,  but  it  is  the  marriage 
of  a  person  prohibited  from  marrying  under  a  penalty,  the  stat- 
ute not  declaring  the  marriage  void.  If  it  be  not  a  good  one, 
it  should  be  classed,  according  to  the  analogies  of  the  English 
law,  with  marriages  that  are  voidable.  The  statute  of  32  Hen. 
Vjlll.,  c.  38,  adopts  the  prohibitions  of  the  law  of  God,  by 
declaring  that  all  persons  may  lawfully  marry  but  such  as  are 
prohibited  by  God's  law.  The  statute  of  25  Hen.  YIQ.,  c.  22, 
prohibits  marriage  within  certain  degrees,  and  declares  that  the 
children  of  such  unlawful  marriages  are  illegitimate.  It  is 
doubtful  whether  this  latter  statute  has  ever  been  repealed  by 
subsequent  English  statutes.  Hence  marriages  within  certain 
degrees  of  kindred  are,  in  England,  prohibited  by  both  the 
canon  and  statute  law.  They  are  therefore,  unlawful;  and  yet 
they  are  not  void,  but  voidable  only:  Aughiie  v.  Axighiie^  1  Eng. 
Ecd.  73.  If  not  pronounced  void  in  the  life-time  of  the  parties, 
they  are  valid  to  all  civil  purposes:  Id.  168.  If  such  marriages 
are  prohibited  by  the  statute  law  in  England,  why  are  not  the 
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parties  who  enter  into  them,  in  Tiolation  of  the  law,  indictable 
for  committing  an  act  forbidden  by  a  public  law  f  The  com- 
mon-law courts,  howeyer,  have  never  interfered,  and  have  left 
such  cases  to  the  undisturbed  jurisdiction  of  the  ecclesiastical 
courts.  If  the  courts  there  abstain  from  taking  cognizance  of 
such  cases,  the  courts  here  may  well  say  that  the  public  policy 
to  which  the  courts  have  deferred,  by  declaring  contracts  void 
which  are  prohibited  by  inflicting  statutory  penalties  on  those 
who  enter  into  them,  whether  the  contracts  are  declared  void  or 
not,  does  not  require  the  enforcement  of  that  principle  so  as  to 
set  aside  actual  marriages  which  the  legislature  has  not  pro- 
nounced void.  A  public  policy  which  looks  to  the  protection 
of  the  innocent  and  unoffending,  to  the  peace  of  families  and 
the  wel&re  of  society,  would  seem  to  us  to  forbid  the  inference 
of  a  purpose  on  the  part  of  the  legislature  which  they  have  not 
expressed,  that  the  marriage,  of  a  party  against  the  prohibition 
of  the  act  of  1806  should  be  void. 

If  the  marriage  were  voidable  only,  no  proceeding  having  been 
instituted  during  the  life  of  Bairon  to  annul  it,  the  issue  are 
legitimate  and  entitled  to  inherit,  and  they  are  clearly  entitled, 
if  the  marriage  was  neither  void  nor  voidable. 

But  if  we  should  hold  the  marriage  to  be  void,  which  we  do 
not,  we  should  be  bound,  in  deference  to  the  unmistakable 
policy  of  our  legislature,  to  hold  that  the  is9ue  are  not  bastards 
when  no  criminal  prosecution  was  instituted  against  the  offend- 
ing parent  during  his  life-time.  Our  law  goes  further,  and 
shows  most  clearly  the  legislative  intent,  that  the  blameless  off- 
spring of  an  acknowledged  meretricious  marriage,  or  marriage 
declared  void  by  statute,  shall  not  be  bastardized  and  subjected 
to  the  civil  consequences  which  fall  upon  the  fruits  of  such  an 
unlawful  union  in  England.  Even  though  the  marriage  may 
be,  according  to  uniform  construction,  ipso/acto  void,  our  stat- 
ute makes  the  issue  legitimate  if  bom  before  the  commencement 
of  a  prosecution  for  polygamy,  or  within  the  ordinary  time  of 
gestation  afterwards:  Cobb's  New  Dig.  814. 

We  decide  that  the  judgment  of  the  court  below  must  be 
a£Brmed.  

EfTBor  ov  Makrtaok  Cortraotsd  dniiiig  the  existence  of  »  prior  valid 
marriage  is  discussed  in  note  to  Smith  v.  SfiM,  46  Am.  Dec  130.  The  prin* 
oipal  case  is  cited  in  Adsew  v.  Dupree,  30  Ga.  173,  where  the  court  dedde 
that  although  the  law  requires  a  license  to  be  taken  oat  before  marriage,  and 
imposes  a  penalty  npon  any  minister  who  performs  a  marriage  without  such 
license,  a  marriage  entered  into  without  this  ceremony  is  valid  in  the  ■beeoes 
•f  a  scatuwry  proTisioii  that  it  should  be  void. 
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Johnson  v.  r  anoet. 

[90  Obcumza,  707.] 

InErRUMiiiT  OF  WmoH  Followino  n  Copt  was  Held  to  bb  Wnxi  axb 
vov  DmKDi  **  Dne  at  my  death  to  Haney  Johnson  the  nun  of  two  tfaoa- 
■and  five  hundred  doUan»  from  the  geneial  fond  of  mj  estate,  a*  a  gift 
The  oondition  of  the  above  bond  or  obligatioii  is  suoh  that  whereas,  for 
the  fidelity  snd  obedience,  as  well  as  the  natural  love  and  afibotion  that 
I  have  for  my  dan^ter  Haney  Johnson,  I  donate,  in  the  above  manner, 
what  I  design  for  her  at  my  death.**    Doly  dated,  attested,  and  signed. 

Tms  is  a  review  of  the  deoisioii  of  the  superior  oonrt  on 
demurrer,  in  which  it  held  the  instrument  xedted  in  the  head« 
note  to  be  testamentary. 

W.  A.  Lofton,  for  the  plaintiff  in  error. 

No  appearance  for  the  defendant  in  error. 

By  Court,  Lumpkdi,  J.  Is  the  paper  executed  by  Lewis  Yanoej 
a  deed,  and  operative  as  such?  The  doctrine  is  now  too  well 
settled  to  need  argument  or  authority  to  sustain  it  that  an  in- 
strument may  be  in  the  form  of  a  deed — signed,  sealed,  and 
delivered  as  such — still  if  it  discloses  the  intention  of  the  maker 
respecting  the  posthumous  destination  of  his  property,  and  is 
not  to  operate  until  after  his  death,  it  is  testamentary  only. 

Now,  this  paper  purports,  palpably  upon  its  face,  to  be  the 
mode  adopted  by  Lewis  Yancey  of  giving  to  Haney  Johnson 
what  he  designed  for  her  "  at  his  death,"  and  which  he  directed 
to  be  paid  **  out  of  the  general  fund  of  his  estate." 

Was  it  not  revocable  in  the  life-time  of  the  maker?  Could  it 
interfere  with  the  claims  of  creditors? 

In  the  case  of  Habergham  v.  VincetU,  2  Yes.  jun.  204,  S.  C, 
4  Bro.  C.  C.  353,  Mr.  Justice  Buller  said  that  the  cases  had 
established  that  a  writing  in  any  form,  whether  a  deed,  poll,  or 
indenture,  if  the  obvious  purpose  is  not  to  take  place  till  after 
the  death  of  the  person  making  it,  shall  operate  as  a  will;  and 
that  in  one  of  the  cases  there  were  express  words  of  immediate 
grant,  and  a  consideration  to  support  it  as  a  grant;  but  as  upon 
the  whole  the  intention  was  that  it  should  have  a  future  oper- 
ation after  his  death,  it  was  considered  as  a  will. 

We  think  there  can  be  no  doubt  that  the  judgment  of  the  cir- 
cuit court  was  correct. 

In  the  case  of  WdUbcm  v.  YTeover,  63  Am.  Dec  242,  which  is  a  Georgia 
ieoiftioii,  the  court  say:  "Whether  an  inatrnmeiit  he  a  deed  or  a  will  doee  not 
depend  on  ita  form  or  manner  of  execution,  but  upon  iti  operation,  hae  been 
repeatedly  raled  by  thii  conrt.    If  it  is  not  to  operate  till  after  the  death  d 
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himwhomak«it|itfaawiIlwluitev«rboitifonii«  AdMd,if  imid«withftTl0W 
to  thediipositioiiofa  nuui'iiwtste  affcer  his  dMth,  will  inure  in  Uw  Ma  deviM 
orwilL"  This  laagiiageiq^ipean  lather BtraogOy  in Tiew of  the  weU-kno^ 
qoirementa  of  a  valid  will,  to  wity  that  if  it  ie  an  olographic  will  it  mnst  be  writ- 
ten entirely  by  the  hand  c^  the  testator,  and  be  duly  signed  and  dated,  and  that 
if  it  ii  written  by  the  hand  of  another  it  most  be  exeonted,  attested,  and  pab* 
lished.  A  very  strong  and  weU-oonsidered  case  holding  an  instnunent  to  be 
a  deed,  and  not  a  will,  is  fTaUT.fTafl;  64  Am.  Dec  147;  seealso  WaUr.Ward. 
2  Swan,  648;  AsoOit.  Butkart.  2  Head,  561;  if  otter  </ iHes,  50  N.  T.  OS; 
Aim  t.  Aim,  62  Qa.  531;  Jatm  r.  HidM,  18  AlK  U  J.  mi  Kkwd  r. 
Kkmtrd,  2  Spears  Oh.  266;  Kdmardt  r.  SmUk,  85  Miss.  196;  QMkig  r.  QM^ 
fag,  24  Ala.  122. 


Wazib  t;.  Gbibwold. 

(tt  QBoaau,  isa.] 
r.— Plaintiff  owned  a  saw*mill  near  liiei 
lot  of  defendant.  For  foor  or  five  years  he  ont  stodks  for  his  mill  i^oa 
the  lot,  and  haoled  them  from  the  premises,  and  made  roads  and  oanse 
ways  lor  the  poipose;  snd  for  several  years  more  oat  li^twood  and  fire^ 
wood  off  ^e  land  for  a  railroad.  HM^  that  this  was  not  such  an  adverse 
posssssion  as  woold  ripen  into  a  title  nnder  the  statnte  of  limitatiooa. 

This  veas  an  action  fazonght  for  the  zecoreiy  of  a  lot  of  land» 
by  Ghiswold  against  Watte.  The  opinion  states  the  neoessaiy 
facts. 

J,  Buihetfordf  for  the  plaintiff  in  ezzor. 

K  A.  2fUM,  tor  the  defendant  in  error. 

37  Court,  Luxnmi,  J.  There  is  but  a  single  question  in 
this  case:  Did  the  facts  proved  constitute  adverse  possession  of 
the  lot  of  land  in  dispute,  so  as  to  ripen  into  a  statutory  title  in 
behalf  of  Samuel  Griswold,  the  plaintiff  f 

The  testimony  is  brief.  Griswold  owned  a  saw-mill  near  this 
uninclosed  pine-lot;  for  four  or  five  years  he  cut  stocks  for  his 
mill,  and  hauled  them  from  the  premises,  and  made  roads  and 
causeways  for  that  puipose;  and  for  several  years  more  cut  light- 
wood  and  fire-wood  for  the  railroad  off  the  land.  It  is  con- 
ceded, for  the  purposes  of  this  decision,  that  this  kind  of  user 
continued  for  seven  years.  Was  this  such  an  open,  notorious, 
and  visible  occupation  of  this  property,  under  all  the  circum- 
stances of  the  case,  as  to  manifest  an  intention  on  the  part  of 
Griswold  to  claim  the  fee?  We  think  not.  And  no  case,  we 
apprehend,  can  be  found  to  warrant  such  a  conclusion.  If 
such  were  the  law,  the  title  of  almost  every  proprietor  of  un- 
inclosed real  estate  in  the  neighborhood  of  all  of  our  cities. 
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towns,  and  villageB  would  be  jeopardized*  For  who  has  been 
fortunate  enough  to  escape  intrusions  and  trespasses,  similar  in 
character,  at  least,  if  not  to  the  same  extent?  We  can  hardly 
conceive  of  a  case  where  such  acts  as  these  would  perfect  a  stat- 
utoiy  title.  The  fallen  logs  removed  for  lightwood  and  fire- 
wood, and  which  constitute  no  part  of  the  realty,  would  scarcely 
be  missed  or  observed  by  the  owner  unless  very  familiar  with 
his  grounds;  and  the  timber  cut  and  carried  away  for  lumber 
would  only  indicate  by  the  stumps  and  tops  which  were  left  that 
some  wrong-doer  or  wrong-doers  were  making  pretty  free  use  of 
that  which  did  not  belong  to  them;  but  this  would  fall  far  short 
of  conveying  to  the  tenant  in  fee  notice  that  his  right  to  his 
domain  was  seriously  controverted.  Unlike  the  building  a 
house,  the  cultivation  of  a  field,  the  diggiilg  a  mine,  or  even 
the  belting  of  a  pine  forest  for  turpentine,  the  acts  of  trespass 
established  by  the  evidence  are  too  roving  and  discursive  to 
suggest  the  idea  of  a  continuous  possession.  It  does  not  appear 
but  that  this  lot  of  land,  or  some  portion,  might  not  have  been 
used  for  tillage  or  other  purposes. 

But  we  forbear  to  proceed  further  upon  this  beaten  path. 
That  Griswold  b<ma  fide  claimed  this  land  under  color  of  title 
is  not  disputed.  He  bought  it,  took  a  deed  for  it,  which  was 
duly  recorded,  paid  taxes  on  it,  and  appointed  an  agent  to  over- 
look it.  But  notwithstanding  all  this,  we  are  clear  that  his  oc- 
cupancy was  not  of  such  a  character  as  to  bar  the  right  of  entry 
of  the  grantee  or  true  owner;  and  the  drcuit  judge  should 
have  instructed  the  jury  accordingly. 

What  OowariTUTia  Advbbss  Possbssiov  Gsnxrallt:  See  Stamper  v. 
Ofiffiin^  onie,  p.  628,  and  references  in  note. 

FoLLOwnro  Acts  havx  bbkk  Hbld  not  to  Constitutb  AnvxBsi  Pos- 
^sssiON:  The  claimant  built  a  cow-pen  upon  land  adjacent  to  hia  own, 
ranged  his  cattle  upon  the  land,  and  occasionally  felled  trees  upon  it:  Royal 
V.  J^eMee  qf  Lisle,  60  Am.  Dec.  712;  feeding  hogs,  and  cutting  timber  trees 
upon  land  susceptible  of  other  modes  of  use,  for  the  statutory  period:  Lqftin 
V.  Cohbf  62  Id.  173;  repeated  acts  of  cutting  timber  on  unoccupied  timber- 
land  by  the  owner  and  occupant  of  an  adjoining  tract:  Wright  v.  Outer,  36  Id. 
108;  the  occasioDal  cutting  of  timber,  and  the  exercise  of  other  acts  of  owner- 
ship, such  as  men  are  accustomed  to  use  over  woodland:  BaUey  ▼.  Irby,  10 
Id.  600. 

Thx  PRnroiPAL  oasb  is  ottkd  in  CcmroU  ▼.  GiUion,  33  Qtk,  639,  to  the  point 
that  getting  rails,  boards,  shingles,  basket-wood,  and  timber  for  building 
houses,  from  a  woodland  or  uninclosed  lot,  are  not  such  acts  of  ownership  as 
will  oonstitate  adverse  possession. 
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Hendebsok  v.  PcrsfAK. 

[W  OBCnMIA,  735.] 

OicisnoH  OF  LsniRS  '*J.  P."  attkbl  his  Sionatubs,  or  ATXAOBMsm 
issued  and  dgnad  by  »  jnsiioe  of  the  peace,  does  not  invalidate  it,  if  it 
appears  from  the  body  of  the  instrnment  that  he  acted  in  his  offioial,  and 
not  in  his  private,  capacity. 

TmB  is  an  appeal  from  a  decision  of  the  superior  court  dis- 
missing an  attachment  issued  by  Benjamin  Samuels,  a  justice  of 
the  peace,  because  his  signature  thereto  was  not  followed  bj  a 
designation  of  his  judicial  position. 

Thomas  W.  Thomas^  for  the  plaintiff  in  error. 
Lang,  for  the  defendant  in  error. 

By  Court,  Bsniono,  J.  Is  there  enougn  on  the  face  of  the  at- 
tachment to  show  that  Samuels  signed  it  in  his  official,  and  not 
in  his  private,  character  f  If  we  take  up  every  part  of  the  attach- 
ment by  itself,  we  shall  find  that  each  part,  except  the  signature, 
has  enough  upon  its  own  face  to  show  that  as  to  it  Samuels  acted 
in  his  official,  and  not  in  his  private,  character,  and  that  the 
signature  has  nothing  upon  its  face  to  show  in  which  character 
he  acted. 

The  caption  is,  "  By  Benjamin  Samuels,  one  of  the  justices  of 
ihe  peace  for  said  county."  In  this  caption  Samuels  acted  in  his 
official,  and  not  in  his  private,  character,  if  justices  of  the  peace 
ever  so  act;  for  this  caption  is  in  the  form  which  they  always 
use. 

Every  part  of  the  body  of  the  attachment  corresponds  vrith 
the  caption,  and  is  in  the  usual  form.  In  every  part  of  the 
body  of  the  attachment,  then,  Samuels  acted  in  his  official,  and 
not  in  his  private,  character. 

The  signature  consists  of  his  naked  name.  It  is  not  followed 
by  the  letters  '*  J.  P.,"  or  by  any  other  letter  or  by  any  word. 
13ie  signature,  therefore,  taken  by  itself,  has  nothing  to  show 
whether  Samuels  made  it  in  his  official  or  in  his  private  character. 
Therefore  the  signature,  taken  by  itself,  might  stand  either  for 
an  official  or  for  a  private  act.  There  is  no  law  which  says  that  the 
signature  of  a  public  officer  shall  be  considered  official  only  when 
it  is  followed  by  his  official  title,  or  by  named  letters  stan^g  for 
that  title.  And  what  law  is  there  fixing  the  import  of  the  letters 
"J.  P."f  The  president,  in  signing  a  message,  does  not  add 
ids  official  title,  or  anything  else  to  his  name.  Thus,  then,  it 
appears  that  each  part  of  the  attachment,  except  the  signature. 
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shows  for  itself  that  as  to  it  flamnuls  aotsd  in  Us  oAoial,  and 
not  in  his  private,  ohazaoter;  and  that  the  signatoxe,  taken  faj 
itself  9  shows  nothing  one  way  or  the  other. 

This  being  so,  it  is  to  be  presumed  that  as  to  the  signatiire, 
also,  he  acted  in  his  official,  and  not  in  his  private,  dianu)- 
ter— it  is  to  be  presomed  that  ho  acted  in  one  and  the  same  char- 
acter throoghout;  for  to  say  that  a  man  does  one  half  of  an  act 
in  one  character,  and  the  otiier  half  in  another  character,  woold 
be  to  make  void  both  halves.  Half  an  act  is  no  act.  And  it  is 
a  role  of  law  that  interpretation  shall,  if  possible,  be  saoh  as  to 
make  eveiy  part  of  the  instrament  haTe  some  effect,  and  espe- 
cially be  snoh  as  to  prevent  the  instrament  from  being  without 
any  effect. 

We  think,  therefore,  that  the  attachment  was  snfflcient,  and 
onght  not  to  have  been  dismissed. 


Digitized  by  VjOOQIC 


OASES 

or  TBB 


SUPREME  COURT 


OF 

ILLINOIS 


MflATiTilHEBK  V*  SmTTBT. 

(17  bUMQIii.  MB.] 

L4ini  €fF  Sbaxi  whmbm  Bux*  of  Exobakox  18  Mads  will,  if  Pa 
Shjdit,  Fdl  Rati  of  Ihtkbut  whioh  it  is  to  draw. 

Laws  of  Avothke  Pulos  or  Couktbt  thait  That  wbxbb  OomntAOV  n 
.  Madi  mat  u  Subrituted  bt  Pabtdb,  both  in  relatioii  to  the  l«galit]r 
and  extent  of  the  originftl  obligation,  and  in  relation  to  the  reepeetlTie 
tif^im  of  the  partiee,  for  a  violation  of  iti  terms,  where  ■ubjeot-matter  of 
oontraot  ie  bat  mahtm  in  «e»  inunoral*  or  oootraiy  to  the  local  polii^,  or 
.  daagerons  to  the  peace  and  good  order  of  the  partioolar  commnnity  in 
which  it  ie  eonght  to  be  enforoed.  This  is  part  of  the  Jum  genUitm,  and 
is  enforoed  ear  comUaie  when  the  enforcement  of  the  contract  is  songht  in 
the  conrts  of  a  oonntiy  governed  by  a  different  mle  than  the  local  or 
adopted  law  of  that  contract 

Axt  Ract  of  Ihteebst  Autboshid  bt  lax  Loa  Cobtbaotus  ob  Lbs 
Looi  SoLunoNZB  will  be  recogniaed  and  enforced  in  the  courts  of  other 
governments  whose  laws  woold  otherwiM  make  snoh  rates  of  interest 
nsnrions. 

Whbb  Fobbion  Cobtbaot  Isbblf  n  Void  uvbbb  Fobbiov  Law,  It  is  Void 
BvBBTWHBBB,  and  it  will  not  be  enforced  in  the  home  conrts,  although 
it  is  valid  onder  the  home  law.  And  home  ooorts  will  not  administer 
the  mere  penal  sanctions  of  a  foreign  law  by  forfeitnres. 

ITABIOIIB  OF  USUBT  LaWS   ABB   JTOT    COUIITBNABOBD,    AND   WHBB  COUBXB 

Dbtbot  Tbbk,  th^  will  withhold  any  aid  to  those  who  make  foreign 

contracts  a  pretense  for  exacting  nsnry  at  home. 
Puu  SHOwmo  Bill  of  ExoHAiraB  to  bb  Void  wdbb  Law  of  Placb 

WHBBB  It  18  to  BB  Paid  18  BOT  Imkatbbial,  as  it  is,  if  tme,  a  good 

defense  to  salt  on  the  bilL 
Mbasubbs  of  Bbubf  abb  Admxbisxbbbd  thbough  Law  ofFobum,  through 

the  local  forms  ol  aotion,  rales  of  evidence,  and  rales  of  piaofeioa. 
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KOZASZAL  GiBTIlIOATS  OF  PBOTBST  OF  INLAND  BlLLB  OF  BZOBAHOX  U  VQf 

EviBBNOB  OF  That  Fact,  under  the  common  law. 
When  Plka  of  Usubt  is  Sxt  up  in  Illinoib  as  Dkfenbs  to  Suit  on 
Bnx  OF  EzcHANGB,  Law  of  Etidenob  of  that  state  will  he  to  far  en- 
forced as  to  permit  the  party  pleading  it  to  give  testimony  in  itssnpport 

Smith  and  others  against  McAllister,  as  the  acceptor  of  five 
several  bills  of  exchange.  The  declaration  contained  five  spe- 
cial counts,  and  the  common  counts  in  the  usual  form,  with 
copies  of  the  bills  set  out.  The  amount  of  each  and  time  of 
payment  was  as  follows:  1.  Two  thousand  dollars,  ten  days 
after  date;  2.  One  thousand  dollars,  sizly  days  after  date;  3. 
One  thousand  dollars,  sixiy  days  after  date;  4.  Two  thousand 
dollars,  sixty  days  after  date;  5.  One  thousand  dollars,  sixty 
days  after  date.  The  bills  were  all  drawn  by  McAllister.  &  Co., 
payable  to  the  order  of  the  drawers,  accepted  by  defendant, 
and  indorsed  by  the  drawers  to  plaintifb.  All  the  bills  were 
drawn  in  Illinois;  and  all  except  the  one  declared  upon  in  the 
first  count  were  made  payable  in  the  city  of  New  York.  De- 
fendant's first  plea  was  the  general  issue  to  the  whole  declara- 
tion. His  second  plea  was  a  special  one  to  the  second,  third, 
fourth,  and  fifth  counts,  framed  upon  the  bills  payable  in  New 
York.  The  second  plea  alleged  the  incorporation  of  the  Mer- 
chants' and  Drovers'  Bank  under  the  general  banking  laws  of 
the  state  of  Illinx)is;  that  the  plaintiffs  were  president  and  cash- 
ier of  said  bank,  and  as  its  ofiScers  and  agents  made  a  corrupt 
agreement,  and  one  contrary  to  the  provisions  of  the  statute  of 
New  York,  with  McAllister  &  Co.  and  defendant,  to  loan  them 
such  sums  as  they  would  require  from  time  to  time,  not  exceed- 
ing the  sum  of  seven  thousand  dollars,  for  the  purpose  of  buy- 
ing grass  seed;  that  said  plaintiffs  should  forbear  and  give  day 
of  payment  of  said  sums,  as  follows,  to  wit,  sixly  days  upon 
each  sum  from  the  time  of  advancing  the  same,  ''and  the  said 
sums  to  be  so  advanced  were  each  to  be  paid  in  the  cily  and 
state  of  New  York,  reference  being  had  to  the  laws  of  said  state 
by  said  parties  in  the  making  of  such  corrupt  agreement; "  and 
that  for  the  forbearing  and  giving  day  of  payment  of  the  said 
sums  of  money  to  be  advanced  by  the  bank,  McAllister  &  Co. 
and  the  defendant  should  give  and  pay  to  the  bank  as  interest 
the  rate  of  twelve  dollars  for  a  hundred  for  one  year,  upon  all 
the  money  to  be  so  advanced  by  the  bank,  besides  the  diffarence 
in  exchange  between  Joliet  and  New  York.  And  to  secure  the 
repayment  of  said  sums  of  money  to  be  so  lent,  the  said  McAl- 
lister &  Co.  should  draw  and  indorse,  and  the  defendant  accept, 
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a  bill  of  ezcliange  payable  in  the  cify  of  New  iTork,  for  rach  an 
amount  as  would  cover  the  sum  advanced,  with  the  interest,  at 
the  rate  aforesaid,  added;  which  draft  or  bill,  so  made,  drawn, 
indorsed,  and  accepted,  should  be  delivered  to  said  bank  at  the 
time  of  receiving  the  money  as  aforesaid.  The  plea  also  alleged 
the  advancing  of  the  money  and  the  giving  of  said  bills,  in  pur- 
suance of  said  agreement,  and  that  the  whole  amount  of  money 
received  did  not  exceed  in  all  the  sum  of  four  thousand  ei^t 
hundred  and  ninety-five  dollars,  and  that  the  amount  agreed  to 
be  received  as  interest  for  such  loan  exceeded  the  rate  of  seven 
dollars  for  the  loan  of  one  hundred  for  one  year.  The  plea  set 
out  the  New  York  statute,  alleged  that  said  bills  were  void  un- 
der that  statute;  and  the  premise  concluded  with  a  verification, 
etc.  The  third  plea  was  also  the  second,  third,  fourth,  and 
fifth  counts  of  the  declaration,  and  was  the  same  as  the  forego- 
ing plea,  except  that  the  corrupt  agreement  was  alleged  to  have 
been  made  between  the  plaintiffs,  of  the  one  part,  and  McAllis- 
ter &  Co.,  of  the  other  part,  to  loan  by  the  plaintiflB  to  McAl- 
lister &  Co.  and  the  defendant  such  sums  of  money,  etc.  It 
referred  to  the  usury  laws  of  New  York,  set  out  in  the  second 
plea,  and  alleged  ''  that  the  said  money  was  to  be  repaid  in  the 
ciiy  and  state  of  New  York,  and  that  the  said  agreement  was 
made  by  the  parties  thereto  with  reference,  in  all  respects,  to 
the  laws  of  the  said  state  of  New  York,"  and  that  by  virtue  of 
said  statute  th&  said  bills  were  wholly  void.  It  concluded  with 
a  verification.  There  were  various  other  pleadings,  unneoessaiy 
to  mention,  on  each  side.  Plaintiffs,  on  the  trial»  read  in  evi- 
dence to  the  jury  the  five  bills  of  exchange,  drawn  by  McAllister 
&  Co.  and  accepted  by  E.  McAllister,  four  of  which  were  ac- 
cepted, payable  at  the  office  of  Wadsworth  &  Sheldon,  New 
York.  Plaintiffs  offered  in  evidence  four  notarial  certificates, 
purporting  to  be  made  by  J.  C.  Ambler,  notary  public.  New 
York,  and  which  were  in  the  usual  form,  having  a  seal  attached, 
and  one  of  which  certificates  was  attached  to  each  of  said  bills. 
Defendant  objected,  the  papers  were  read,  and  exception  was 
taken.  Plaintiffs  rested.  Defendant  then  called  Archibald 
McAllister,  who,  upon  his  voire  dire,  testified  that  he  was  a 
member  of  the  firm  of  McAllister  &  Co.  The  bills  were  shown 
to  him,  and  he  testified  that  he  was  one  of  the  drawers  and  in- 
dorsers  of  them,  and  that  the  name  of  McAllister  &  Co.  was 
signed  by  him.  Plainti£G3  objected  to  the  witness  testifying  in 
this  suit.  Witness  testified  that  he  had  a  release,  which  urns 
executed  and  delivered  to  him  by  the  defendant.    Defendant's 
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oouiiflel  then  read  said  release,  which  was  produced  bj  the  wit- 
ness. The  defendant's  counsel  then  made  a  statement  as  follows: 
The  defendant  offers  this  witness  to  prove  that  the  bills  of  eX' 
change  given  in  eridence  were  made  with  reference  to  the  laws 
of  New  York,  and  that  they  were  drawn  in  pnrsoance  of  a  con- 
tract made  with  the  Merchants'  and  Drovers'  Bank»  for  the  loan 
of  money  by  said  bank  to  defendant  and  McAllister  k  Co., 
at  twelve  per  cent  per  annnm»  payable  in  the  city  of  New  York, 
and  as  securiiy  for  such  loan,  and  to  prove  the  facts  set  out  in 
defendant's  pleas.  The  witness  was  exduded,  and  plaintiffii' 
objection  sastained.  Defendant's  counsel  offered  defendant  as 
a  witness.  Plaintifb  objected.  Court  ruled  that  he  was  not 
competent,  and  refused  to  let  him  testify.  Defendant's  counsel 
excepted.  Defendant  read  in  evid^ce  an  exemplified  copy  of 
so  much  of  the  laws  of  New  York  as  was  material  to  the  case. 
After  the  evidence  was  closed  upon  said  trial,  and  before  .the 
case  was  submitted  to  the  jury,  the  court,  without  any  motion 
from  either  party,  ordered  and  directed  that  the  said  second 
and  third  pleas  be  stricken  out,  as  presenting  immaterial  issues 
hi  the  cause.  This  was  done,  and  defendant  excepted  and 
appealed. 

Sidney  Smith  and  W.  K.  MoAtUster,  for  the  appellant. 
T.  L.  Dickey,  and  Olovei^  and  Cook,  for  the  appellees. 

By  Court,  Soitbs,  C.  J.  The  correctness  of  the  order  striking 
the  second  and  third  pleas  from  the  files  for  immaterialiiy  de- 
pends upon  the  proper  application  of  the  principles  of  the  law 
which  entered  into  and  became  part  of  the  contract,  within  the 
intent  and  meaning  of  the  parties.  For  the  lex  loci  contractuM, 
and  the  lex  loci  coniractu8  rei  siiaf,  when  respectiyely  applicable, 
enter  into  and  form  part  of  every  civil  contract,  respecting  rights 
of  property  in  things,  and  choses  in  action,  and  Boot  lex  domicUie, 
respecting  mere  personal  contracts,  such  as  marriages,  etc. 
This  is  the  general  rule,  and  apparently  of  great  simplicity  in 
the  abstract.  Its  application,  however,  under  certain  states  of 
facts  and  circumstances,  becomes  exceedingly  difficult,  and  is 
left  inextricably  confused  by  the  authorities. 

The  rule,  when  properly  understood,  has  its  apparent  substi- 
tutions as  well  as  exceptions.  The  case  before  us,  as  made  by 
the  pleas,  is  an  instance  of  the  former.  The  contracts  were  made 
in  this  state,  and  the  laws  of  this  state  would,  had  the  parties 
been  silent,  have  become  part  of  the  contracts  for  the  construc- 
tion and  meaning  of  the  parties*  in  ascertaining  and  fixing  their 
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mutaal  xights  and  oUigatioiia.  Bat  (ttrtiea  maj  aobttitiito  the 
laws  of  another  place  and  conntiy  than  that  where  the  contract 
ia  entered  into,  both  in  relation  to  the  legaliij  and  extent  of 
the  original  obligation  and  in  relation  to  the  reepeotiTe  rights 
of  the  parties  for  a  breach  or  violation  of  its  terms.  This  I  call 
a  snbstitation  of  the  laws  of  another  place  or  goremment  for 
those  of  the  place  of  entering  into  the  contract,  and  which  is 
noted  by  the  authorities  as  an  exception  of  the  general  mle. 
This  is  allowed  in  all  ciTilised  countries,  and  recognised  as  part 
of  the  jus  gentium,  or  law  of  nations,  respecting  private  and  per> 
Bonal  rights,  and  in  all  cases  where  the  sabject-matter  of  the 
contract  is  not  malum  in  ae,  immoral,  or  contrary  to  the  local 
poliqr,  or  dangerous  to  the  peace  and  good  order  of  the  partic- 
ular communiiy  in  which  it  is  sought  to  be  enforced.  When 
parties  seek  to  enforce  such  obligations  in  the  courts  of  the 
country  whose  laws  have  been  adopted  as  those  of  the  contract, 
it  presents  only  an  ordinary  case  of  jurisdiction  to  the  court 
oTer  a  contract  made  under  the  same  laws  of  the  forum,  and  by 
parties  within  its  jurisdiction.  But  when  the  enforcement  of 
the  contract  is  sought  in  the  courts  of  a  country  gOTcmed  by  a 
different  rule  than  the  local  or  adopted  law  of  that  contract,  the 
law  goTeming  it  has  no  force  or  obligation  ex  praprio  vigare  in 
that  forum,  but  ex  comitate,  under  the  general  public  law,  the 
court  will  enforce  it,  giving  extraterritorial  effect  to  the  laws  c( 
another  government  where  it  is  not  dangerous,  inconv^iient, 
immoral,  nor  contrary  to  the  public  policy  of  the  local  ga^vm* 
ment.  Where  the  legislature  does  not  define  and  prescribe  tbe 
extent  of  this  comity,  it  must  be  declared  by  the  courts  in  each 
ease,  governed  by  precedents,  under  the  general  public  law. 

On  examining  these,  we  find  numberless  cases,  with  great  uni- 
formity sanctioning  the  enforcement  of  contracts  made  under 
and  sanctioned  by  the  laws  of  another  state,  which  are  not 
allowed  by  the  laws  of  the  state  where  suit  is  brought  or  where 
a  different  rule  prevails. 

Thus,  we  find  the  marriage  contract  legally  solemnised  or  dis- 
solved under  one  jurisdiction  respected  and  enforced  in  another, 
under  whose  laws  neither  the  obligation  nor  its  rescission  would 
have  been  allowed.  And  so  of  the  sale  of  lottery  tickets  and  con- 
duct of  lotteries.  So  it  is  in  relation  to  express  or  implied  con- 
tracts for  interest  on  money.  Any  rate  per  cent  sanctioned  by  the 
laws  of  the  place  where  the  contract  is  made,  or  by  the  substi- 
tuted laws  of  the  place  where  it  is  to  be  performed  or  paid,  will 
be  recognised  and  enforced  in  the  courts  of  other  governments. 
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whose  laws  would  mal:e  each  rate  usnrioiis.  But  there  is  a 
jealous  Tigilance  of  the  courts  to  detect  erasions  of  the  usury 
laws,  and  when  discoyered,  courts  will  withhold  any  aid  to 
those  who  make  foreign  contracts  a  pretense  for  exacting  usuxy 
at  home. 

The  following  authorities  fully  sustain  the  principles  I  have 
laid  down:  Stor/s  Oonfl.  L.,  sees.  241-246,  280-282,  299,  304, 
note  1,  804  a,  806, 811  a,  and  note,  312;  2  Parsons  on  Oont  94, 
sec.  6;  2  Eenfs  Oom.  467-461,  and  notes;  Byles  on  Bills,  814- 
818;  Andrews  t.  HerrioU^  4  Cow.  610,  and  note  a,  which  con- 
tains a  good  summary  on  this  subject;  Sherman  y.  ChneU^  4 
QOm.  628;  Bolnnsm  t.  Bland,  2  Burr.  1077;  Van  Schaick  t. 
Edwards,  2  Johns.  Oas.  866;  Thompson  v.  Kelcham,  4  Johns. 
287;  S.  0.,  8  Id.  192  [6  Am.  Dec.  832];  Fanning  t.  Consequa, 
17  Id.  616  [8  Am.  Dec.  442];  SherriU  t.  Hopkins,  1  Cow. 
106;  CommonweaUh  of  Kentucky  t.  Bassford,  6  Hill,  628;  Jaefcs 
V.  Nichols,  6  N.  Y.  188;  Cox  v.  United  Stales,  6  Pet.  198; 
Andrews  v.  Pond,  13  Id.  77;  Beimsdyk  v.  Kiane,  1  Gall.  374; 
Harman  t.  Harman,  1  Baldw.  180;  Bainbridge  v.  WUcocks,  Id. 
637;  Pecks  v.  Mayo,  14  Vt.  86  [89  Am.  Dec.  206]. 

In  Pecks  t.  Mayo,  supra,  the  contract  fixed  a  time  and  place 
in  Albany,  New  York,  for  the  payment  of  the  note  made  in 
Canada,  but  no  rate  of  interest  was  specified.  The  court  as- 
sumed or  presumed  from  the  place  of  payment  that  the  partieii 
intended  to  adopt  the  laws  of  New  York  in  reference  to  tho 
rate  of  interest,  and  accordingly  gave  seven  per  cent.  And  thiii 
rule  seems  to  have  received  the  common  sanction  of  American 
and  English  courts:  See  2  Kent's  Com.  460,  461,  and  notes.  U 
do  not  regard  the  case  of  Depan  v.  Humphreys,  20  Mart  (La.)  1, 
as  in  conflict  with  the  authorities,  but  sanctioning  fully  thu 
right  of  the  parties  to  fix  upon  the  higher  rate  of  interest,  whens 
the  contract  is  made  in  one  and  to  be  executed  or  paid  in  an* 
other  state. 

The  case  before  us  is  precisely  like  the  case  in  Vermont,  in 
reference  to  interest,  and  what  laws  should  govern  the  contract, 
except  that  there  the  facts  were  found,  here  they  are  averred  by 
the  pleas,  which  also  insist  that  the  interest  taken  was  usurious, 
and  therefore  the  statute  of  New  York  makes  void  the  contract. 

With  the  consequences  we  have  nothing  more  to  do  than  ti) 
declare  the  effect  of  the  law  upon  the  contract,  when  it  is  admis* 
sible  to  administer  its  provisions  in  our  courts.  This  court  hai 
properly  declared  it  would  not  administer  the  mere  penal  sanc- 
tions of  a  foreign  law  by  forfeitures:  Sherman  v.  OasseU^  4  GKlm. 
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628.  But  when  by  those  laws  the  oontraot  itself  is  To!d  there,  it 
is  Toid  here  and  erexTwhere,  and  this  court  will  not  enforce  here, 
oven  though  it  might  have  been  yalid  if  made  under  onr  law. 
This  principle  is,  I  beUeye,  without  exception.  Such  is  the 
case  presented  bj  the  pleas,  which  presented  a  good  defense  to 
the  bills  of  exchange,  if  true,  and  the  plaintiff  should  haye  been 
allowed  to  make  and  insist  upon  his  defense  under  them.  The 
court  erred  in  striking  them  from  the  files  as  immaterial. 

The  notarial  certificate  of  protest  is  not  eyidence  of  that  fact, 
as  was  ruled  in  Bend  t.  Bragg ^  17  111.  69,  and  Edakaakie  Bridge 
Co.  T.  Shanfwn,  1  GtUm.  15,  in  relation  to  inland  bills. 

In  revising  the  ruling  of  the  court  below  in  excluding  Mc- 
Allister, the  drawer  and  acceptor,  for  incompetency,  we  must 
keep  in  mind  that  there  is  a  distinction  between  the  law  of  the 
contract  and  the  law  of  the  forum.  The  former  will  be  er'^Tced 
in  our  courts  as  entering  into  and  forming  part  of  the  coxr--<4ci 
of  the  parties,  with  the  exception  that  if  those  laws  opetate 
criminallj  or  penally  upon  the  parties,  our  courts  are  under  no 
eomily  to  enforce  them  in  this  respect:  Sherman  t.  OaaseU, 
mipra.  But  where  the  law  makes  the  contract  Toid  there,  it 
will  in  like  manner  make  it  Toid  here.  But  in  administering 
this  measure  of  relief,  we  do  it  through  our  own  forms  of  action, 
according  to  our  own  rules  of  evidence,  and  pursuant  to  our  own 
i^es  of  practice.  By  these  must  the  disclosure  of  the  fact  of 
usury  be  made  and  the  defense  sustained. 

Our  law  has  ever  condemned  usurious  interest.  It  does  not, 
however,  avoid  the  contract,  but  forfeits  thrieefold  the  amount 
of  usurious  interest.  Still,  this  forfeiture  is  inapplicable  to  a 
contract  made  under  and  governed  by  the  laws  of  another  state. 
If,  however,  we  do  not,  in  the  true  spirit  of  the  law^s  repugnance 
to  usury,  apply  the  rules  laid  down  for  discovery  of  its  own  vio- 
lations to  the  discovery  of  like  violations  of  the  usuiy  laws  of 
other  states,  when  sought  to  be  enforced  in  our  courts,  we  shall 
be  left  vrithout  any  rule  especially  applicable  to  this  class  of 
eases,  not  equally  applicable  to  all. 

My  present  impressions  are,  that  the  vritness  is  erpteeAj  made 
competent  by  the  seventh  section  of  chapter  54,  B.  S.  1845, 
p.  295.  Its  language  is  broad  and  general,  embracing  the  real 
actors  in  the  usurious  transaction,  with  a  view  to  a  full  disclos- 
ure whenever  the  fact  of  usuiy  is  put  in  issue  by  the  pleadings. 
The  tenor  of  the  act  does  not  confine  the  rule  given  to  violations 
of  our  own  laws,  but  enlarges  it  to  the  **  fact  of  usury  "  being 
*' put  in  issue  "*' by  the  pleadings."  Foreign  usurers  shall  find 

Am.  nao.  Vor    LXV— 41 


Digitized  by  VjOOQIC 


658  MgAlustbb  v.  Smith:  [Ililiioiai 

no  greater  facilities  for  oonoealment  of  tbeir  practioes  than  domes- 
tio  ones,  if  resort  be  had  to  our  conrts  for  remedies  to  extort  the 
excess.  I  understand  the  rule  given  there  as  a  general  one  foe 
the  detection  of  the  fact  by  the  oath  of  the  debtor  upon  whom 
the  usuiy  has  been  practiced,  without  regard  to  the  time,  place, 
or  laws  Tiolated  by  it,  restricted  only  by  the  fact  that  the  cred- 
itor be  still  living,  and  who  also  may  be  heard  on  oath  as  a  wit- 
ness to  this  fact. 

It  is  further  noticeable,  in  conformation  of  this  view  of  our 
own  statute,  that  di£Eerent  courts  in  the  different  states  have 
pressed  the  policy  of  the  usuiy  laws  as  proper  exceptions  to  the 
rule  laid  down  by  Lord  Mansfield  in  Walton  v.  SheUey,  1  T.  B. 
296,  even  should  the  rule  be  adopted:  Taylor  v.  Beck,  8  Band* 
828,  824;  Slump  v.  Napier,  2  Yerg.  87. 

I  must  regard  that  policy  of  the  law  for  detection  and  preven- 
tion of  usuiy  introduced  by  recent  statute  regulation  as  para- 
mount to  the  supposed  policy  of  protecting  negotiable  paper  bj 
denying  the  competency  of  the  maker  or  indorser  to  impeach 
the  consideiation  or  validity  of  notes  signed  by  him.  And  this 
brings  me  to  the  consideration  of  the  general  rule,  without  re- 
spect to  the  statute  rule. 

The  rule  was  laid  down  in  WaUon  v.  SheUey^  supra,  geneially, 
excluding  as  incompetent  any  original  party  to  any  contract, 
which  he  had  signed,  to  impeach  its  validity.  The  general 
proposition  was  denied  in  BerU  v.  Baker,  8  T.  B.  27,  by  Lord 
Eenyon;  and  Mr.  Justice  Buller,  who  concurred  in  laying  down 
the  rule,  qualified  and  confined  it  in  this  case  to  negotiable  instru- 
ments. Afterwards,  in  1798,  the  case  was  expressly  overruled 
and  denied  to  be  law,  by  the  court  of  king's  bench,  in  Jordaine 
V.  Lashbrooke,  7  Id.  602,  in  which  Mr.  Justice  Lawrence,  con- 
curring in  overruling  WaUon  v.  Shelley,  supra,  treated  usury, 
gaming,  and  infancy  as  exceptions,  even  should  the  rule  be 
recognized.  It  was  erpieasij  so  ruled  in  Smith  v.  Prager,  Id. 
60,  in  a  case  of  usury.  But  the  supreme  court  of  the  United 
States,  in  Bank  of  (he  United  Slates  v.  Dunn,  6  Pet.  56,  adopt 
the  i^e  in.  Shelley's  Case,  as  applicable  to  negotiable  notes. 
Although  the  remarks  of  the  court  are  general,  the  facts  of  the 
case  in  6  Pet.  56,  show  a  proper  case  for  the  application  of  the 
rule  in  Shelley's  Case,  and  upon  a  further  distinction  upon  which 
some  of  the  states  adopt  and  apply  it;  and  that  is  to  exclude  the 
witness  in  cases  where  negotiable  instruments  have  been  actually 
negotiated,  and  are  in  the  hands  of  bona  fide  holders  in  the  due 
oourse  of  trade:  See  Pennsylvania  cases  cited  below.    Such  was 
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the  oMe  in  6  Pei  66.  So  shocild  be  understood  mj  approTal  of 
the  role  in  Jjyon  y.  BoUvin^  2  GUlm.  637,  where  I  noted  one,  but 
did  and  could  not  note  eyezy  exception  and  distinction  to  it  as  a 
general  proposition.  I  intended  to  refer  to  this  case  in  6  Pet. 
^1, 57,  but  it  was  printed  as  being  in  9  Peters  bj  mistake.  There 
is  some  jeason,  justice,  and  policy  in  support  of  the  rule  exdud* 
ing  the  maker  or  indorser  of  negotiable  paper  when  he  comes  to 
impeach  it,  after  negotiation,  in  the  hands  of  the  innocent  pur- 
chaser; but  this  reason  will  not  apply  to  protect  the  original 
parties  while  it  remains  in  their  hands,  or  is  sued  on  merely  for 
their  use  and  benefit. 

There  are  many  and  irreconcilable  decisions  in  the  different 
states.  Most  of  the  courts,  if  not  all,  haye  adopted  the  rule, 
with  qualification,  in  Beni  y.  Baker,  confirming  it  to  n^^tiable 
instruments,  and  others  alone  to  those  actually  and  bona  Jide 
negotiated:  See  1  Greenl.  Ey.,  sees.  883, 884,  and  note  1  of  bst 
section;  Stone  y.  Vance,  6  Ohio,  246;  Treon  y.  Brown,  14  Id. 
487;  Potoell  y.  Waters,  17  Johns.  176;  EUMworlh  y.  Brewer,  11 
Pick.  816;  Thayer  y.  Crowman,  1  Met.  416;  Boyer  y.  Moore,  2 
Dall.  196;  Baring  y.  Shippen,  2  Binn.  165;  Baird  y.  Cochran, 
4  Seig.  &  B.  897.  The  Pennsylyania  rule  confines  it  to  nego* 
tiated  instruments  which  were  commercially  negotiable;  and 
so  I  might  understand  the  rule  in  Massachusetts,  from  the  cases 
of  ChurchiU  y.  StUer,  4  Mass.  162;  and  Ibx  y.  WhUney,  16  Id. 
120. 

On  the  contrary  rule  I  haye  referred  to  Taylor  t.  Beck,  9  Bajid. 
816,  and  would  add  Murray  y.  Pennington,  8  Qratt.  90,  which 
appears  to  be  a  naked  judgment  the  other  way.  Connecticut 
repudiates  the  rule:  Tbtimsend  y.  ^us^,  1  Conn.  265;  New  Jersey: 
Ereeman  y.  BriUin,  2  Harr.  (N.  J.)  194.  New  York  admits  the 
competency  of  the  witness,  oyemiling  Winton  y.  Saidler,  8  Johns. 
Oas.  185,  by  Stafford  y.  Bice,  5  Cow.  23;  see  Bank  of  Uica  y. 
EOOard,  Id.  158;  Williams  y.Walbridge,  8  Wend.  416;  and  they 
hold  expressly  that  the  maker  is  competent  to  impeach  it  f6r 
usury:  TuthUl  y.  Davis,  20  Johns.  285;  Bank  of  Wca  y.  StUard, 
supra;  Ihiscott  y.  Davis,  4  Barb.  495. 

The  authorities  are  too  numerous  to  pursue  them  further.  I 
haye  presented  enough  to  show  and  sustain  the  exceptions  and 
distinctions  taken,  and,  I  think,  to  sustain  the  rule  adopted  by 
this  court,  as  embracing  all  that  is  demanded  by  public  policy 
in  maintenance  of  commercial  credit;  and  yet  without  trenching 
upon  that  other  rule  of  public  policy,  adopted  by  positiye  legis- 
lation, to  detect  and  preyent  usury,  and  a  similar  one  to  ayoid 
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gaming  contracts  in  the  hands  of  assignees,  and  judgments  and 
conveyances  given  in  violation  of  the  act:  B.  S.  1846,  p.  2689 
c.  46.  There  being  a  release  of  plaintiff  here  as  acceptor  to 
the  witness  as  drawer,  we  are  of  opinion  he  was  competent, 
while  the  security  remained  in  the  hands  of  the  original  parfy, 
to  prove  the  fact  of  usury,  independent  of  the  provisions  of  the 
statute.  Judgment  reversed  and  cause  remanded. 
Judgment  reversed.  

Ck>lfTBAOT  IS  TO  BB  OOVXBVKD  AHD  Ck>VBTaVED  BT  LSZ  LOd  OOSTKAOTUB^ 

nnlees  Another  plaoe  ib  appointed  for  ite  perfomumoe :  T<mng  v.  HarrU,  61  Am. 
Deo.  170,  and  note  to  aame  172,  oontalning  ooUeoted  oases;  Smith  v.  Go^/rqft 
Id.  617,  and  notes  to  same  622;  Peek  v.  HMard^  62  Id.  605;  Em&rmm  v.  Pof- 
ridge^  Id.  617,  and  note  621,  on  law  of  what  state  governs  liahiUtj  on  pronns* 
sory  note. 

Laws  havx  No  Ext&atxbbitobial  Fobos,  akd  thxir  Authobtit  n 
Admittbd  dt  Othbr  States,  not  ex  Pbofbus  Vigobb,  but  ex  OovrsAxmt 
Smith  v.  Qadftey^  CI  Am.  Deo.  617,  and  notes  622.  But  no  state  is  boond  to 
recognize  or  enforce  any  contracts  which  are  injnrious  to  its  own  intraests,  or 
to  those  of  its  own  citizens,  or  which  are  in  fnrad  of  its  laws:  Id. 

Penal  Statutes  or  One  State  abb  not  in  Fobob  bbtond  Ldoxb  of 
State  which  enacted  them;  they  are  strictly  local:  SeovUle  v.  Can^UH  7  Anu 
Dec  487;  Diekaon  v.  DicUorCs  Heirs,  24  Id.  444;  8%ff6lk  Bcmk  v.  Kidder,  36 
Id.  354;  8mUh  v.  Godfrey,  61  Id.  617. 

FoBM  ov  AonoN  ob  Eem edt  must  bb  Acoobdino  to  Lxzi  Fobi,  and 
not  the  hm  loH  contractus:  De  Schry  v.  De  Laistre,  3  Am.  Dec.  536;  Seovilk 
V,  Ciwfield,  7  Id.  467;  AtwcUer  t.  TovmaeTtd,  10  Id.  97;  collected  cases  to 
ffamUton  v.  Cooper,  12  Id.  591;  note  to  Savl  v.  Hia  Cfreditore,  16  Id.  231; 
Chdiek  V.  Loder,  23  Id.  711;  Suffolk  Bank  v.  Kidder,  36  Id.  354;  Harrison  v, 
Edwards,  Id.  364;  Jordan  v.  Thornton,  44  Id.  546;  Wood  v.  WaOinaon,  Id. 
562;  Speed  v.  May,  55  Id.  540. 

Contbact  Void  in  Place  whsbb  Made  is  Void  Evebtwhebb:  Sait^ 
terthioaite  v.  DougJUy,  69  Am.  Dec.  554,  and  extended  note  to  same  557,  on 
validity  of  contracts. 

Plea  of  Usury  is  Defbctivb  if  it  do  not  allege  a  cormpt  agreement  npon 
the  part  of  the  lender  to  take  more  interest  than  the  law  allows:  McFMand 
V.  State  Bank,  37  Am.  Dec.  761. 

SlONATUBE   AND    OFFICIAL   OaPACITT    OF    NOTABY    MUST    BB    PROVBD    tO 

entitle  his  protest  of  promissory  note  made  in  another  state  to  be  received  as 
evidence,  although  in  the  case  of  foreign  bills  of  exchange  a  different  rule 
prevails:  Waldron  v.  Turpiji,  35  Am.  Deo.  210;  Dunn  v.  Adams,  Id.  42. 
Bat  that  a  notary's  certificate  of  protest  is  evidence,  at  \e»a%  prima  fade,  of 
his  acts,  and  that  he  is  a  daly  commissioned  officer,  see  Stewart  v.  AUison,  9 
Id.  433,  and  note  thereto  439;  Browne  v.  PhUaddphia  Bank,  Id.  463;  Smith 
V.  McManus,  27  Id.  519,  and  note  to  same  622;  Dunn  v.  Adams,  35  Id.  42. 
See  disoassion  of  notary's  status  in  note  to  Dupri  v.  Bichard,  43  Id.  217.  The 
reason  why  the  protest  by  a  notary  of  a  promissory  note  in  another  state 
will  not  be  evidence  of  the  facts  therein  stated  is,  that  promissory  notes  wers 
not  protestable  at  common  law:  Dunn  v,  Adams,  supm. 

The  PRINCIPAL  CASE  WAS  CITED  in  Mason  v.  Donsay,  35  111.  432,  to  the 
point  that  contracts  made  in  one  place,  bnt  to  be  exeonted  in  anotiieri  an 
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gOTorned  by  the  law  of  the  place  of  performanoe.  In  Mm^fbrd  ▼.  Canty,  50 
Id.  875y  that  a  contract  entered  into  in  another  state,  and  in  conformity  to 
ite  lawi,  may  be  enforced,  and  the  rate  of  intereet  collected  nnder  the  con* 
tract,  according  to  the  laws  of  that  state,  although  it  may  be  laiger  than  the 
rate  allowed  by  the  laws  of  Illinois.  In  MonieUw  t.  Charles,  76  Id.  311,  the 
principal  case  was  distingnished,  and  said  to  relate  to  foreign  bills  of  exchange 
or  those  of  other  states.  It  was  there  said  that  in  the  principal  case  the 
provisiciis  of  the  statute  in  reference  to  inland  bills  were  not  called  in  qnes* 
tioo,  nor  in  any  manner  inTolyed  in  the  decision;  and  that  the  oonrt  did  not 
constme  the  statute  in  this  particular.  So,  while  at  common  law,  in  cases  of 
inland  bills  of  exchange,  the  notarial  protest  was  not  competent  evidence  of 
demand  or  notice,  the  court  held,  in  MantdktB  ▼.  Ckariea,  tHpra,  that  the 
statute  msking  a  notary's  record  of  the  protest  of  bills  which  he  is  requirsd 
to  keep,  or  a  certified  copy  thereof,  prima/aeie  evidence  of  the  facts  therein 
stated,  applies  to  all  bills,  whether  domestic  or  foreign;  and  that  such  record 
or  copy  is  prima  /aeie  evidence  of  demand  a^d  notice,  liaUe^  however,  to  be 
rebutted  by  other  competent  evidence.  The  statute,  it  was  said,  had  changed 
the  common  law  rsspeoting  inland  Inlls  of  exchange. 


MoGONNELL  V.   BbILLHABT. 

[17  Xxxnron,  854.] 

To  Tm  Gabb  out  ot  Statutb  or  Frauds,  No  Foam  or  Lanouaok  is 
Nbobssabt;  anything  from  which  the  intention  may  be  gi^ered,  as  in 
other  contracts,  or  any  kind  of  writing,  from  a  solemn  deed  down  to 
mere  hasty  notes  or  memoranda  in  books,  papers,  or  letters,  is  sufiSdent. 

Wbitinos,  Notes,  ob  MmoBAVDA  Suthcibkt  to  Takb  Casb  out  oi 
Statute  or  Frauds  must  contain  enough  on  their  face,  or  by  reference, 
to  fix  the  names  of  the  parties,  the  interest  or  property  to  be  affected,  and 
the  consideration  to  be  given. 

Ukdxb  Statute  or  Frauds,  Obuoation  must  be  Sighed  bt  Pabtt  oa 
HIS  Lawfully  Authorized  Aoekt;  and  parol  proof  of  agency  will 
hold  party  acting  as  agent.  , 

Under  Statute  or  Frauds,  Sionivo  either  ik  Gaptioh,  Body,  or  at 
Bmd  or  Instrumeht  will  be  SumdENT,  but  the  contract  must  be 
signed  with  intent  to  enter  into  it,  must  be  mutual,  reciprocal,  and  upco 
good  or  valid  consideration. 

MnTAHEs  nr  Contraots  within  Statute  or  Frauds  may,  as  in  Other 
Contracts,  be  Corrected.  Intention  governs,  latent  ambiguities  may 
be  explained,  and  evidence  of  extrinsic  facts  will  sometimes  be  admitted 
to  identify  the  person  or  thing  intended,  or  the  quantity  of  interest. 

Bill  to  compel  specifio  performance,  filed  by  Jacob  S.  Brill- 
hart,  complainant,  against  Joseph  A.  McConnell,  in  the  circuit 
court  of  Stephenson  county,  in  August,  1853.  The  bill  alleged 
that  the  north-east  quarter  of  section  25,  township  26  north, 
range  7  east,  belonged  to  Joseph  A.  McConnell;  that  the  south-east 
quarter  of  section  25,  etc. » belonged  to  Robert  McConnell;  and 
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thatBobertMoOoimell,  on  July  1»  ISSS,  in  conaidecationof  Bzill- 
harfs  "written  undertaking  to  pay  him  and  Joseph  A.  the  sum  of 
one  thousand  dollars  by  August  1, 1853»  for  both  tracts  of  land, 
made  a  deed  for  the  south-east  quarter,  and  placed  it  in  the 
hands  of  Joseph  A.,  with  directions  to  deliver  it  to  Brillhart 
upon  payment  of  one  thousand  dollars  for  the  land — &Ye  hun- 
dred to  Bobert,  and  five  hundred  to  Joseph.  Jof&eph  A.  held 
the  deed,  and  on  August  8, 1853,  complainant  tendered  him  the 
one  thousand  dollars  for  the  use  of  Bobert  and  Joseph  A.,  and 
demanded  the  deed,  but  with  this  demand  Joseph  A.  refused  to 
comply.  Complainant  also  alleged  that  on  July  2, 1858,  defend- 
ant Joseph  A.  McOonnell  was  seised  in  fee  of  the  north-east 
quarter  of  said  section;  that  he  entered  into  a  written  agreement 
to  sell  the  same,  together  with  said  south-east  quarter,  to  com- 
plainant for  the  sum  of  one  thousand  dollars,  and  that  he  would, 
on  August  1, 1858,  upon  payment  to  him  of  one  thousand  dol« 
lars — &ve  hundred  for  Bobert's  land,  and  five  hundred  for 
Joseph  A/s — ^make  to  complainant  a  deed  for  the  same;  that  on 
August  1st  said  sum  of  money  was  tendered  and  deed  demanded, 
but  defendant  refused  to  execute  the  same.  Complainant  ayerred 
his  readiness  to  pay  said  sum,  sought  discoTery  on  oath  as  to 
matters  aboye  charged,  and  prayed  that  defendant  be  decreed 
to  deliver  to  him  the  deed  left  in  his  hands;  and  also  to  specific- 
ally perform  said  agreement  to  convey  the  north-east  quarter  of 
Ihe  above-described  tract  of  land.  Defendant  answered  on  oath 
to  the  matters  charged  in  said  bill,  denied  that  Bobert  McConnell 
placed  the  deed  in  his  hands,  with  instructions,  etc.,  denied 
having  any  such  deed  in  his  possession  or  under  his  control  at 
the  time  suit  was  commenced  or  since,  denied  the  tenders, 
denied  that  ftny  written  agreement  was  ever  made  between  him  and 
complainant,  and  claimed  the  benefit  of  the  statute  of  frauds. 
Plaintiff  offered  two  letters  in  evidence.  The  first,  dated  May 
17,  1858,  from  Joseph  A.  McConnell  to  Dr.  B.  Michener,  and 
the  substance  of  which  appears  in  the  opinion.  This  letter 
defendant  below  admitted  in  his  answer,  but  claimed  that  the 
letter  contained  no  description  of  the  land  referred  to.  The 
second  was  from  Joseph  A.  McConnell  to  Mr.  Brillhart,  dated 
July  2, 1858,  the  substance  of  which  is  also  given  in  the  opinion. 
Although  not  offered  in  evidence,  these  letters  from  complainant 
to  defendant  are  stated  in  defendant's  answer  to  be  all  that  were 
ever  received  by  defendant,  and  it  was  claimed  that  they  showed 
no  completed  agreement.  Thus  defendant  admitted  in  his  an« 
Bwer  that  about  July  1, 1853 «  defendant  received  a  letter  bear* 
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ing  date  June  22, 1868,  and  signed  by  J.  a  Brillliart,  stating 
that  the  said  Brillhart  did  not  get  the  money  he  had  expected; 
that  a  delay  of  about  two  weeks  was  neeessaxy  for  him  to  get 
the  money,  and  asking  an  extension  of  two  weeks  from  the  first 
day  of  July,  and  saying  that  at  the  end  of  that  time  **  he  would 
be  ready  to  fulfill  his  agreement  for  this  land."  That  af  terwards, 
on  June  24, 1864,  said  claimant  wrote  defendant  from  Freeport, 
Illinois,  that  he  had  so  arranged  his  business  that  he  could  pay  at 
any  time  if  said  defendant  would  "  come  out''  and  make  a  deed 
to  him;  and  inquiring  of  said  defendant  when  he  would  *'be 
out"  That  on  July  9, 1863,  defendant  receiTed  another  letter 
from  said  complahiant,  stating  that  said  complainant  was 
"  ready  at  any  time; ''  advising  defendant  to  execute  a  power  of 
attorney  to  Dr.  IGchener  to  make  deed,  saying  that  complain- 
ant desired  a  warraniy  deed,  and  that  he  would,  if  Michener 
made  deed,  give  him  a  draft  on  any  bank  defendant  might 
direct.  Defendant  admitted  that  he  wrote  a  letter  in  reply  to 
complainant's  of  June  22, 1863,  stating  that  <'  if  said  complain- 
ant would  be  ready  by  August  1, 1863,  perhaps  this  defendant 
would  be  out  to  Illinois  prepared  to  make  a  deed  for  lands." 
Plaintiff's  letters  were  written  at  Freeport,  Illinois,  and  defend- 
ant's were  written  at  McOonnellsville,  Ohio.  Fiom  oral  tes- 
timony introduced  by  complainant,  it  appeared  that  Barah 
Michener  acted  as  agent  for  complainant  in  purchasing  the  de- 
scribed lands;  that  complainant,  about  the  first  of  August,  1863, 
left  one  thousand  dollars  with  witness  Michener  to  pay  defend- 
ant upon  delivery  of  deed;  that  Michener  informed  defendant 
that  he  was  prepared  to  pay  the  money  and  receive  the  deed; 
that  Michener  showed  defendant  complainant's  funds,  to  which 
he  made  no  objection,  but  declared  himself  satisfied  with  them; 
that  the  land  negotiated  for  was  the  east  half  of  section  26, 
township  26  north,  range  7  east,  in  Stephenson  county,  Illinois; 
that  defendant's  letter  of  May  17, 1863,  was  written  by  Joseph 
A.  McOonnell's  witness,  was  an  answer  to  one  written  by  Midi- 
ener  to  defendant,  and  described  the  same  land  as  in  former 
answer;  that  plaintiff  replied  to  McOonnell's  letter;  that  de- 
fendant came  to  Freeport  about  August  1, 1863;  that  witness 
Michener,  as  agent  for  complainant,  tendered  defendant  the  one 
thousand  dollars  for  the  land  mentioned;  that  defendant  told 
Michener  that  he  had  brought  his  father's  deed  along;  that 
Joseph  A.  McOonnell  told  witness  that  the  deed  in  his  bands 
from  his  father  to  complainant  was  for  one  of  the  quarters 
composing  the  east  half  of  section  26,  township  26,  range  7 
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east;  that  at  the  timdof'tbe  Mfxesponidenoe  mth  MeOonxieU 
ICol^eiier  owned  lands  oontigiioiis  to  that  above  described* 
James  Michener  testified  that  defendant  showed  him  the  deed  of 
the  south-east  quarter  of  seeiion  26,  township  26,  range  7  east, 
made  by  Robert  MoOonnell  to  complainant,  and  stated  that 
Bobert  MoOonnell  gave  the  same  to  him,  and  instructed  him  to 
deliver  said  deed  to  complainant  upon  his  paying  five  hundred 
dollars  for  the  same.  It  was  decreed  that  complainant,  having 
in  all  things  complied  with  the  terms  of  his  agreement,  pay, 
within  thirty  days,  into  court,  for  defendant's  use,  the  sum  of 
five  hundred  dollars,  with  interest  from  August  1,  1858,  and 
thirty  dollars  taxes.  This  was  to  compel  a  conveyance  of  the 
part  to  which  defendant  had  title,  viz.,  the  north-east  quarter, 
etc.  It  was  also  decreed  that  if  defendant  should  elect  in  writ- 
ing to  cause  a  conveyance  of  both  quarter>seotions  that  com- 
plainant should,  within  thirty  days,  pay  into  court  the  sum  of 
one  thousand  dollars,  interest,  and  said  taxes,  or  not  be  entitled 
to  any  conveyance.  Defendant  appealed,  and  assigned  for 
error  that — 1.  The  court  erred  in  rendering  decree  for  complain- 
ant, necessary  parties  to  said  suit  being  omitted;  2.  The  court 
erred  in  rendering  decree  for  a  specific  performance  of  part  of 
the  contract;  S.  The  evidence  does  not  sustain  the  bill;  4. 
The  statute  of  frauds  is  a  complete  answer,  as  no  written  con- 
tract was  proved;  5.  The  pretended  contract  was  not  mutual 
nor  certain,  either  as  to  terms  or  description  of  property;  6. 
Such  decree  of  said  court  was  contrary  to  evidence;  7.  Such 
decree  was  contrary  to  law. 

Etggim,  Bechwiih,  and  StrotheTt  for  the  appellant. 

U.  D.  Meacham,  for  the  appellee. 

By  Court,  Scatbs,  C.  J.  The  leading  principle  that  gov- 
erns the  case  is  one  requiring  contracts,  or  notes  of  memoran- 
dums of  the  contract,  to  be  in  writing,  and  signed  by  the  i>arty 
to  be  charged  therewith,  or  by  some  one  by  him  thereunto  law- 
fully authorized  under  our  statute  of  frauds  and  perjuries,  which 
is  a  copy  of  the  English  statute.  Cases  have  been  excepted  out 
of  the  statute  where  parol  contracts  have  been  in  part  per- 
formed by  payments,  possession,  and  improvements,  but  I  do 
not  propose  to  examine  or  discuss  this  class. 

Of  cases  within  the  statute,  courts  have  been  called  upon  to 
discuss  every  clause  of  it,  and  apply  it  to  every  variety  of  cir- 
cumstances and  facts;  in  ascertaining  what  sort  of  writing  is 
sufficient,  what  it  shall  express  and  show  upon  its  &oe,  parties. 
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detoription  of  the  properij,  tetms,  oonditions,  and  prioe»  ^vho 
shall  sign  it — pxinoipal  and  agent — ^whai  will  oonstitate  an 
agenejy  what  is  a  snffioient  signing,  etc. 

1.  There  is  no  fonn  of  language  neoessaiy;  anything  from 
which  the  intention  may  be  gathered,  as  in  other  oontraets,  will 
besnffident. 

2.  Any  kind  of  writing,  from  a  solemn  deed  down  to  mere 
hasty  notes  or  memoranda  in  books,  papers,  or  letters,  will 
suffice:  Ikity  t.  Wilder,  16  111.  407  [60  Am.  Dec.  766] >  JdhMon 
T.  Dodge,  17  Id.  483;  Bucknuuier  t.  Harrop,  7  Yes.  341,  note 
8;  Clerk  t.  Wrighi,  1  Atk.  12;  Pipkin  t.  James,  1  Hnmph.  326; 
Anderean  t.  Bardd,  10  Ohio,  402;  JUen  y.  BoberU,  2  Bibb,  98; 
Harriwa  t.  Lane,  4  Id.  466;  Ide  t.  SUmion,  16  Yt.  686  [40 
Am.  Dec.  698];  Parkhurst  t.  Van  CarOandt,  1  Johns.  Oh.  273; 
Thayer  v.  Bock,  13  Wend.  63;  Frith  t.  Lawrence.  1  Paige  Oh. 
434;  Madier  v.  IHOi,  6  Wend.  103  [21  Am.  Dec.  262];  Loomis 
T.  NewhaU,  16  Pick.  169;  NichoU  t.  Johnson,  10  Oonn.  192. 

3.  The  writings,  notes,  or  memoranda  shall  contain  on  their 
face,  or  by  reference  to  others  that  are  traceable,  the  names  of 
the  parties,  vendor  and  yendee,  a  sufficiently  dear  and  ei^lioit 
description  of  the  thing,  interest,  or  property,  as  will  be  capa* 
ble  of  identification  and  separation  from  other  of  like  kind, 
together  with  the  terms,  conditions,  and  price  to  be  paid,  or 
other  consideration  to  be  given:  Barry  v.  Coombe,  1  Pet  647, 
660;  Doiy  v.  Wilder,  supra;  Blagden  v.  Bradbear,  12  Yes.  466; 
Clerk  V.  Wright,  supra;  Clinan  v.  Cooke,  1  Sch.  &  Lef.  31; 
Champion  v.  Plummer,  1  Bos.  &  Pul.  N.  B.  262;  Dock  v.  Eari, 
7  Watts  &  S.  172;  Pipkin  v.  James,  supra;  Anderson  v.  Harold, 
supra;  Websler  v.  Ela,  6  N.  H.  640;  Sherburne  v.  Shaw,  1  Id. 
168  [8  Am.  Dec.  47];  AUen  v.  Boberts,  supra;  Harrison  v.  Lane, 
supra;  Fowler  v.  Lewis,  3  A.  E.  Marsh.  443;  Tharp  v.  FeUs, 
6  B.  Mon.  100;  Dorsey  v.  Wayman,  6  Gill,  66;  Taney  v. 
Bachtell,  9  Id.  206;  Ide  v.  SiarUon,  supra;  Parkhursl  v.  Van 
Cortlandt,  supra;  Abed  v.  Badclif,  13  Johns.  296  [7  Am.  Dec. 
377];  Van  AlsHne  v.  Wimple,  6  Oow.  162;  Friih  v.  Lawrence, 
supra;  MacHer  t.  IHlh,  supra;  Loomis  v.  NewhaU,  supra;  Bean 
V.  Burbank,  16  Me.  468  [33  Am.  Dec.  681];  Nichols  v.  Johnson, 
supra;  Hiil  v.  Boderick,  4  Watts  &  S.  221. 

4.  The  party  to  be  charged,  or  vendor  of  land,  etc.,  or  his 
lawfully  authorized  agent,  shall  sign  it. 

6.  A  verbal  or  parol  agency  is  sufficient  for  this  purpose: 
Dofy  V.  Wilder,  supra;  Johnson  v.  Dodge,  17  DL  438;  OUnan  r. 
Cooke,  supra. 
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6.  13ie  signing  will  be  snffioient  in  the  oapiion»  or  bodj  of 
the  memoxandam,  or  by  a  sabeoription  to  it:  Anderson  t. 
Harold,  wpra;  Barry  t.  Ooombe,  1  Pet.  647,  660. 

7.  The  contract  or  obligation  most  be  signed  with  intent  to 
enter  into  it,  most  be  mutoal,  reciprocal,  and  upon  good  or 
yalid  consideration:  Darsey  t.  Packwood,  12  How.  184;  Ander* 
son  T.  Harold,  supra;  FrUh  t.  Lawrence,  supra;  MaoHer  t.  Friih, 
mpra;  UHca  etc.  B.  B.  Co.  t.  Brinckerhof,  21  Wend.  189  [84 
Am.  Deo.  220];  Cfelman  v.  Oe^an,  1  Barb.  Oh.  499;  Acker  t. 
Phcmia,  4  Paige,  805;  Bean  v.  Burbank,  supra;  HtU  t.  Boderick, 
supra. 

Contracts  within  the  statate  of  frauds  are  no  more  snbjeot 
to  change  or  alteration,  or  proof  of  their  contents,  eta,  than 
other  written  contracts.  Yet  mistakes  may  be  corrected:  Pugh 
T.  Chessddine,  11  Ohio,  109.  And  the  same  degree  of  certainty 
required  in  other  written  contracts  will  be  sufficient  in  contracts 
under  the  statute  of  frauds;  Id  cerhim  est,  quod  cerium  reddi 
pdest,  is  a  maxim  equally  applicable  to  both.  So  a  return  on 
an  attachment  of  a  levy  on  '*  all  the  right,  title,  and  interest  in 
and  to  a  certain  piece  or  parcel  of  land,  with  the  buildings 
thereon,  situate  in  Columbia  street,  eX  the  southerly  part  of 
Boston,  and  on  one  piece  of  land  and  the  buildings  thereon  stand- 
ing, being  situate  in  Pleasant  street  in  said  Boston,  which  the 
within-named  Benjamin  Huntington  has  to  the  estates  before 
mentioned,''  was  held  sufficiency  certain,  and  parol  evidence 
might  identify  it  by  showing  Huntington  had  but  one  piece  on 
either  street:  Whiiaker  t.  Sumner,  9  Pick.  811. 

The  same  exceptions  to  the  general  rule  of  the  inadmissibility 
of  parol  to  explain  written  contracts  will  apply  here.  The  in- 
tention is  to  govern,  and  latent  ambiguities  may  be  explained, 
if  any  exist.  The  court  may  therefore  inquire  into  the  circum* 
stances  surrounding  the  parties,  to  gather  eyeiy  material  fact 
relating  to  the  person  who  claims  to  be  interested,  and  to  the 
property  which  is  claimed  as  the  subject  of  disposition,  for  the 
purpose  of  identifying  the  person  or  thing  intended,  or  the  quan- 
tity of  interest,  where  a  knowledge  of  extrinsic  facts  can  in  any 
way  be  made  ancillary  to  the  right  interpretation  of  the  words 
used:  1  Ghreenl.  Ev.,  sees.  287,  288,  note  8,  p.  864.  As  a  de- 
scription, *'  one  half  of  the  farm  on  which  he,  said  Moses,  then 
dwelt,"  parol  admitted  to  show  the  land  he  lived  on:  DooHtOe 
T.  Blakesley,  4  Day,  265  [4  Am.  Dec.  218];  VenableY.  McDonald, 
4  Dana,  886. 

Testing  the  contract  presented  in  these  letters  by  the  prinoi* 
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pies  laid  down,  and  we  find  nothing  wanting  to  ahow  a  Talid 
eontract  within  the  statute  of  frauds. 

Dr.  Michener  swears  he  wrote  to  plaintiff,  as  agent  for  de- 
fendant, to  know  whether  he  would  dispose  of  (or  they,  as  is  in- 
sisted) some  land  lying  contiguous  to  his,  and  on  what  terms. 
The  answer  was  a  general  offer  to  sell — ''  if  any  person  sees  fit 
to  give  one  thousand  dollars  for  the  half-section,  and  informs 
us  accordingly,  one  of  us  will  go  out  immediately,  with  full 
power  to  conyey  the  same  to  the  purchaser.  Terms,  cash  in 
hand.  Should  this  seem  too  steep  for  the  buyer,  we  will  hold 
on;  and  if  too  low  on  our  part,  we  will  abide  the  consequences. 
And  this  proposition  will  hold  good  until  the  first  of  July." 

In  his  letter  of  July  2d,  plaintiff  acknowledges  the  receipt,  on 
the  day  preyious,  of  defendant's  acceptance  of  his  offier  and 
terms  by  letter.  Their  subsequent  letters  fully  show  the  same, 
and  that  the  first  of  August  was  fixed  upon  for  the  day  of  pay- 
ment and  conveyance. 

Two  objections  are  urged  against  these  letters,  for  want  of 
certainly  in  the  vendors,  and  in  the  description  of  the  land. 

These  objections  are  more  specious  than  solid.  There  is  no 
uncertainty  as  to  the  other  vendor,  if  there  were  two,  as  plaintiff 
expressly  refers  to  his  father  as  the  other  when  he  remarks,  **  Per- 
haps you  are  aware  my  father  has  not  received  his  patent  for  his 
part,  but  no  doubt  it  is  at  Dixon  by  this  time."  But  as  his 
father  never  signed  the  letters,  he  did  not  become  a  party  to  the 
contract.  The  plaintiff  stands  alone,  as  vendor  of  both  tracts; 
and  accordingly  brought  a  conveyance  with  him,  from  his  father, 
to  enable  him  to  perform  his  agreement.  He  did  sign,  and  is 
bound,  and  may  not  plead  the  statute  for  another  to  avoid  his 
own  valid  agreement.  Having  title  to  half  only,  defendant 
might,  at  his  own  election,  rescind,  or  treat  it  as  void,  and  a 
fraud  on  him,  in  selling  him  land  to  which  plaintiff  had  no  title. 
But  he  may,  at  his  election,  compel  a  conveyance  of  that  part  to 
which  plaintiff  has  title,  and  resort  to  him  for  damages  for  the 
remainder:  McGomtell  v.  Dunlap,  Hard.  41. 

Lastly,  the  description  of  the  land  as  a  half-section  contiguous 
to  Dr.  Michener's  is  susceptible  of  identification  by  parol,  by 
shovnng  that  the  half-section  described  in  the  bill  had  been 
entered  by  McConnells,  father  and  son;  that  it  lay  adjoining  the 
only  land  owned  by  witness,  or  was  the  only  lands  owned  by 
them  adjoining  any  land  of  witness,  as  was  shown  in  the  cases  in 
DooliUle  V.  Blakealey,  supra,  and  Venable  v.  McDonald,  supra.  This 
has  been  done,  and  we  think  the  bill  fully  sustained  by  the  proof. 

Decree  affirmed. 
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Him (AAirotJic,  OnxBAL  BaQUiains  or.— Focm  rf  it  not  in>tarM,  bat  il 
mnst  itate  the  oontrsot  with  reMonable  oerUinty^  ao  that  the  mibeteiiee  of  tt 
may  be  nndentood  from  the  wiitiiig  itMlf ,  without  baTing  reoonne  to  parol 
proof:  Baileif  ▼.  Ogden,  3  Am.  Dec  509.  It  need  not  give  details,  bat  mast 
express  its  sobstanoe  with  reasonable  oertainty,  taUkmt  direotly  or  by  reference 
to  some  other  instrament,  feoord,  or  other  matter  Ifj  which  soch  certainty  is 
attainable:  Aiwood  v.  <7o6&.  26  Id.  657;  Abeel  v.  Badd^f,  7  Id.  377;  PipUm 
T.  Ja/meSf  34  Id.  655,  note.  Terms  and  parties  mast  be  stated:  Sherhwme  t. 
Shaw,  8  Id.  47.  It  most  show  the  article  sold,  the  parohaser,  and  the  price: 
Meadow  v.  Meadow,  15  Id.  645.  The  object  of  the  memorandnm  is  not 
merely  to  prore  that  there  was  a  bargain,  bat  to  show  what  the  baigain  was: 
PeUier  ▼.  CoOihu,  20  Id.  711.  Tnstanoes  of  soffioient  memoranda:  Ntdmm 
▼.  Sambome,  9  Id.  108;  Cotmeh  v.  Dtacoudrti,  10  Id.  681;  ParriJIl  r.  MeKkUt^ 
58  Id.  212.  Instances  of  insafficient  memoranda:  Oivena  t.  Colder,  2  Id. 
686;  PiplAn  t.  Jamu,  34  Id.  652.  See  elaborate  note  on  certainty  in  contraol 
reqointe  for  specific  performance:  Atwood  y.'CM,  26  Id.  661. 

CONSIDKBATIOll    MUST   MB   EZPBBSSBD,   TO  SaTDFT   STATUTE  07  FrAUU: 

Ide  V.  Stanton,  40  Am.  Dec.  698;  Barker  t.  BuckUn,  43  Id.  726,  and  note 
thereto  739;  Union  Bank  etc.  v.  Coster,  53  Id.  280,  and  note  to  same  288. 
Bat  it  would  appear  from  Leonard  v.  Vredenburgh,  5  Id.  317;  BuekUy  v.  • 
BeardsUe,  8  Id.  620;  Packard  t.  Biehardson,  9  Id.  123,  that  the  statate  is 
satisfied  without  it.  See,  however,  the  extended  note  to  Leonard  v.  Vreden* 
Intrgh,  eupra,  321,  discussing  the  matter.  The  first  is  nndoabtedly  the  cor- 
rect rale  where  the  statute  requires  the  consideration  to  be  expressed. 

SiOKDfo,  BY  Pasty  to  bb  Charobd  ok  DEFEyBANT  Alone,  xb  Suffi- 
dENT  TO  Satisfy  Statute  of  Frauds:  Merritt  v.  Claaon,  7  Am.  Dec  286, 
and  note  288,  discussing  the  same:  Douglan  v.  Spears,  10  Id.  588;  Bussett  v. 
NieoU,  20  Id.  670,  and  cases  cited  in  note  to  same  673;  McCrea  v.  Ptirm 
mort,  30  Id.  103,  and  collected  cases  in  note  116;  note  to  WorraU  v.  Mtum^ 
55  Id.  344.  In  James  v.  Patten,  Id.  376,  it  was  held  that  nnder  the  New 
York  statate  of  frauds  the  note  or  memorandum  must  be  signed  by  the 
party  to  be  charged,  underneath  or  at  its  end.  This,  it  was  said,  was  the 
proper  meaning  of  the  word  "  subscribed,**  which  was  substituted  for  ''signed  " 
in  the  revision  of  the  statute. 

Principles  Laid  down  in  Principal  Case,  except  so  far  as  the  applica- 
tion of  the  statute  varied  them^  were  approved  in  Farwell  v.  Lowther,  18  DL 
255,  where  defendant  relied  upon  the  statute  of  frauds.  The  principal  case 
was  there  cited  to  the  point  that  while  a  parol  acceptance  of  a  written  ofifor 
or  contract  may  be  good,  and  parol  evidence  resorted  to  for  ascertaining  the 
identity  of  the  party  and  of  the  property,  etc.,  yet  the  contract  itself  cannot 
be  partly  in  writing  and  partly  in  parol,  but  the  writings  must  contain  the 
parties,  the  terms,  price,  and  a  description  of  the  property  on  their  face,  or 
by  reference.  In  Esmay  v.  Oroton,  Id.  486,  the  leading  case  was  cited  to  the 
point  that  the  contract  need  not  be  on  one  piece  of  paper,  nor  entered  into  at 
the  same  time  by  both  parties.  It  will  be  sufficient  to  connect  the  seversl 
pieces  of  paper  containing  the  whole  of  the  contract,  and  which,  when  con- ' 
nected,  show  the  parties,  property,  terms,  and  consideration.  In  the  same 
ease  it  was  cited  to  show  that  there  must  be  an  acceptance  of  the  contract^ 
and  when  sent  by  letter,  it  must  be  accepted  as  sent,  within  the  time  named, 
if  any,  and  answered  as  required:  Id.  487.  In  CossiU  v.  Hdbhs,  56  HI.  233,  it 
was  dted  to  show  that  no  form  of  language  is  necessary,  and  that  any  writ- 
ing  from  which  the  intention  can  be  gathered,  as  in  other  contracts,  will  bs 
lofficient.    Any  kind  of  a  writing,  from  a  deed  down  to  mere  hasty  notes  of 
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mamomncU  in  books,  papera»  or  Itttten,  will  raffioe.  In  the  mudm  ease  it  wbs 
oited  to  show  that  latent  ambignities  of  oontracts  within  the  statute  of  (nuids 
may  be  ezpUuned  by  parol:  Id.  236.  In  Patinor  y.  Haggard^  78  Id.  611»  it 
was  oited  to  show  that  writings  under  the  statute  of  frauds  most  contain 
enoogh  on  their  faoe»  or  by  referenoe,  to  &x  the  names  of  the  parties,  the  de- 
scription of  the  property,  and  the  consideration  to  be  giren.  In  }Food  t. 
DavUf  92  Id.  312;  the  principal  case  was  cited  to  the  points  mentioned  in 
Ooifitt  V.  Hobb$  and  PaJtmor  ▼.  Haggard,  tupm.  In  Wuiem  Union  TeL  CU 
T.  Cfhkago  SP.  P.  R,  Co.,  86  Id.  252,  there  was  a  contract  between  the  rail- 
way company  and  the  telegr^^  company,  to  continue  for  twenty-five  years. 
It  was  signed  by  the  tel^^ph  company,  and  the  agent  of  the  railway  com- 
pany wrote  a  letter  accepting  the  same  as  prepared,  except  as  to  a  certain 
matter  which  the  telegraph  company  acceded  to.  And  the  principal  case  was 
oitsd  to  show  that  the  acceptance  of  the  contract  by  the  letter  of  Plnmb^  the 
agsnt,  was  a  soffioient  signing  within  the  statute  of  frauds. 


WnjiiAMB  V.  Ghafbcan. 

[17  iLLorois.  438.] 

UmoHAMi&B  Inx  BBOVhD  BK  Enfoboid  bt  Makhto  All  PmMoin  Lnnnu 
ESTiD  ijr  Lahd  Partus  to  the  suit,  as  the  rights  of  those  not  made 
parties  are  not  a£fected  by  the  decree. 

TlTLB  TO  LaVB  AoQUIBXD  UNDBB  PBOOXBDnrOS   TO  FOBBGLOra  MOBSOAOB 

n  SupBBiOB  TO  That  Obtainbd  ukdbb  Mbohanxo's  Lixxf  of  the  same 
tract,  if  the  mortgagee,  or  other  interested  persons,  were  not  made  par- 
ties to  suit  enforcing  lien,  and  had  no  opportonity  of  defending  their  in- 


liiOBAino's  LiBN  Attaohbs  fbom  Dbutxbt  or  BIatbbials  upon  Pbbm- 
bbb,  or  upon  Pxbiobmanob  or  Work,  and  not  from  date  of  contract. 
It  is  the  use  of  materials,  putting  them  into  the  building,  and  attaching 
them  to  the  freehold,  which  entitles  the  party  furnishing  them  to  a  lien. 

EraoTMKHT  by  Williams  against  Chapman.  Williams  deriyed 
title  by  mortgage,  dated  September  21, 1844,  filed  for  record 
November  25,  1844,  foreclosed  September  11,  1852,  a  sale 
nnder  the  foreclosure,  and  a  deed  dated  March  27, 1854.  De- 
fendant  claimed  under  a  decree  on  petition  for  mechanic's  lien, 
founded  on  a  general  contract  for  day-labor  as  a  millwright, 
and  commenced  on  a  mill  upon  said  premises  about  August 
1, 1844,  and  completed  about  May  29,  1845.  The  suit  to  en- 
force the  lien  was  brought  within  six  months  against  the 
mortgagor  and  others,  not  this  plaintiff.  A  jury  found  for 
plaintiff,  and  the  lien  was  decreed  to  be  fastened  on  the  land 
and  miU.  Execution  issued  on  this  order  of  judgment.  A 
sheriff's  deed  iasued  to  S.  G.  Patrick.  Conveyance  from  him 
to  Stephen  Chapman.  Conveyance  from  S.  Chapman  to  Will- 
iam Chapman,  one  of  the  defendants.     Stephen  Chapman  was 
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ihe  complainant  in  the  lien  snit,  and  it  was  in  evidenoe  that  he 
worked  on  the  mill  from  Augost,  18il»  until  the  following  Hay. 
On  the  question  of  title  there  was  a  yerdiot  and  judgment  fof 
defendants,  and  plaintiff  appealed. 

E.  S.  Leland,  for  the  plaintiff  in  error. 

W.  W.  Eeaion,  for  the  defendants  in  error. 

By  Court,  Scatbb,  C.  J.  The  conflicting  titles  here,  each  of 
which  alone  would  appear  sufficient,  must  depend  upon  the  prior- 
ity of  lien.  The  one  being  by  mortgage  filed  for  record  the 
tweniy-fifth  of  Noyember,  1844,  subsequently  foreclosed  by  dci. 
fa.  against  mortgagor,  and  a  sale  and  deed;  the  other  on  decree 
on  petition  for  mechanic's  lien,  on  a  general  contract  for  day- 
labor  as  a  millwright,  at  their  value,  commenced  on  a  mill  about 
the  first  of  August,  1844,  and  completed  about  the  tweniy-ninth 
of  May,  1845,  with  suit  within  six  months,  against  mortgagor 
and  otiierSy  not  this  plaintiff,  a  decree,  execution,  sale,  and  deed. 

As  the  question  appears,  and  is  presented  in  the  record,  the 
priority  and  title  is  very  clearly  in  the  plaintiff,  by  our  own  ad* 
Judications. 

A  short  statement  and  review  of  the  cases  and  principles  gOT- 
eming  this  question  will  sustain  our  conclusion,  and  show  the 
principles  and  reasons  by  which  we  are  brought  to  this  result 
I  need  not  cite  authorities  to  show  that  none  but  parties  served 
with  notice,  and  privies  in  estate,  can  be  bound  or  concluded 
by  judgments  or  decrees,  from  asserting  their  rights. 

In  construing  this  act,  the  court  has  laid  down  the  rule  that 
all  persons  in  interest  may  and  should  be  made  parties:  Em* 
haU  V.  Cook^  1  Gilm.  427;  and  the  rights  of  those  not  made  par^ 
ties  are  not  affected  by  the  decree,  or  any  proceodings  under  it, 
as  was  said  by  this  court  in  reference  to  this  plaintiff  in  this 
lien  case:  KeUy  v.  Chapman,  13  HI.  634. 

He  must  stand,  therefore,  before  us  as  if  no  decree  had  ever 
been  rendered  in  the  case,  even  had  the  lien  been  prior  in  date 
to  the  mortgage.  For  otherwise,  if  effect  is  given  it  to  over- 
reach the  mortgage,  it  can  only  be  by  concluding  plaintiff's  rights 
and  interests  in  a  cause  to  which  he  was  no  party  or  privy,  and 
without  opportunity  of  being  heard,  or  of  defending  his  inter- 
ests. He  claims  under,  or  rather  through,  Kelley,  the  mort- 
gagor, but  not  in  privity  and  subordination  in  this  sense  of  parties 
to  actions,  and  is  not,  therefore,  represented  by  £elley. 

But  independent  of  this  right  of  objection  to  the  decree  as 
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evidence  against  plaintiff  of  patamotint  title,  the  date  of  the 
oommenoement  of  defendant's  lien  could  not  have  been  before 
the  twentj-ninth  day  of  May,  1845.  In  McLagan  t.  Proton,  11 
111.  526»  it  was  held  that  the  lien  under  this  statute  will  attach 
and  commence  upon  the  performance  of  the  work  or  deliyery  of 
the  materials.  The  same  principle  is  in  effect  asserted,  and  the 
reason  for  alluded  to,  in  the  case  of  Chiy  t.  Casey,  15  Id.  192, 
where,  in  answer  to  an  objection  to  a  contract  made  in  St. 
Louis,  haying  an  extraterritorial  effect,  to  create  a  real  estate 
lien  in  Illinois,  the  court  said:  ''It  is  not  the  contract  which 
creates  the  lien  under  the  statute,  but  it  is  the  use  of  the  mate- 
rial furnished  upon  the  premises,  the  putting  them  into  the 
building,  and  attaclung  them  to  the  freehold,  which  entities  the 
party  furnishing  the  materials  to  a  lien  upon  the  premises  to 
the  extent  of  their  Talue." 

The  same  construuction  is  put  upon  a  statute  similar  to  ours 
in  McCuUough  t.  Caldvoell,  8  Ark.  232,  fixing  the  deliyery  of 
materials,  or  the  completion  of  the  work,  for  the  commencement 
of  the  lien. 

This  is  the  most  equitable  construction,  if  the  rights  of  others 
are  to  be  regarded.  While  we  will  giye  the  act  a  liberal  in- 
terpretation to  preserve  the  rights  of  mechanics  and  material- 
men, we  are  not  called  upon  to  destroy  all  other  rights,  in  order 
to  foster  and  give  efficiency  to  eyeiy  claim  and  assertion  of  this 
secret  incumbrance.  By  the  delivery  of  material,  or  the  bestowal 
of  labor  upon  the  land,  means  are  offered  others  to  know,  some- 
thing of  such  claims  for  the  eighteen  months  that,  may  follow, 
within  which  the  right  must  be  asserted. 

Were  the  promise  or  contract  for  the  material  or  labor  the 
ground  of  lien,  or  even  the  bare  commencement  to  deliver  the 
one  or  bestow  the  other,  no  one  could  possibly  have  any  means 
of  knowledge,  and  the  time  for  completion  and  payment  might 
prolong  this  uncertainty  for  years.  We  think  the  lien  put  upon 
the  right  and  reasonable  ground,  the  existence  of  a  debt;  for  the 
one  or  the  other  by  performance  of  the  benefit  contracted  for 
the  land,  and  it  is  immaterial  whether  that  debt  be  due  or  not: 
B.  S.  346,  sec.  15. 

A  like  cautiousness  to  prevent  injury  to  innocent  third  per- 
sons is  manifested  in  sustaining  the  secret  lien  of  vendors  for  the 
purchase  money:  See  case  of  Bayley  v.  Oreenleqf,  7  Wheat.  46; 
S.  C,  5  Pet.  Cond.  235,  and  notes. 

This  will  work  no  injustice  or  injury  to  mechanics  or  material- 
men, as  they  may,  even  against  prior  incumbrancers,  follow  the 


Digitized  by  VjOOQIC 


672  BEBOSZf  V.  Pboplb.  [Dliiioifl^ 

specific  TaliiA  of  their  xuaterialB  and  labor:  B.  S.  847,  sao.  90; 
Oaty  T.  Casey,  mipra. 

Judgment  reversed  and  cause  remanded  for  new  triaL 

Judgment  veyersed. 

DiOBBB  IS  KOT  BnmiNO  ov  Thosb  vot  Pabtixs.  This  is  tlia  gomnl 
mle:  YTttiftoni  ▼.  OofreS,  40  Am.  Dea  466,  and  dtation  400;  Skuk^s  Appeal, 
44  Id.  120,  and  ooUected  oases  innote thereto  120;  Vaae  ▼.  Morton,  60  Id.  760» 
sad  oases  cited  in  note  to  same 754;  WtnsUm  v.  Weatfelde,6S  Id. 278, and  nobi 
281.  Parties  to  bill  to  enforce  lien  shonld  indade  all  the  owners  of  the  snh- 
jeot  of  the  lien;  bat  the  non- joinder  of  one  of  the  owners  ceases  to  be  objeo* 
tionable  if  the  lien  is  released  and  no  decree  is  made  affwting  his  inteiests 
Case  y.  WocUey,  32  Id.  64. 

Mboravic^  Ldev  Attaohss,  whxk:  See  note  to  LoonAt  t.  Hogam,  61  Am. 
Dec  604. 

Tbb  fbingipal  casx  was  oitkd  in  Lomax  t.  Don^  46  SI.  382,  to  thi 
point  that  where  two  parties  have  aoqaired  title  to  land— one  under  proceed- 
ings to  enforce  a  mechanic's  lien,  the  other  under  proceedings  to  foreclose  ii 
mortgage— if  the  mortgagee  or  others  interested  were  not  made  parties  t> 
the  soit  to  enforce  the  lien,  and  were  ignorant  of  it,  the  title  to  the  land  dt- 
rived  throagh  the  mortgage  will  be  saperior;  and  in  DuHphy  t.  BiddUf  81 
Id.  27,  that  in  suits  to  enforce  mechanics'  liens  the  lights  of  a  person  nol 
made  a  party  to  the  suit  is  not  affected  by  the  decree  or  any  piooeeding  ua- 
derit 


Bebgen  v.  Pbofia 

£17  iLLnran,  496.] 
ItmwrMXST  fOB  Ingbst  SurncixirrLT  Avebs  Bblatioirship  or  Pabiwi 

ANB  CmLD,  where  it  charges  that  defendant  A.  committed  the  incests* 

ous  acts  upon  the  person  of  B.,  the  said  B.  then  and  there  being  thi 

daughter  of  him,  the  said  A. 
Adiossion  of  Fathbb  is  Ck>uPBTKNT  EviDENGB  to  show  that  the  persoM 

with  whom  he  had  sexual  intercourse  was  his  daughter. 
Proof  of  What  Liyino  but  Abseitt  Witness  Testifibd  to  ov  Fobkxb 

Tbial  is  Inabmissiblb  in  a  subsequent  trial  of  the  same  cause. 
Confession  of  Aooused  is  Insuffiod^nt  to  Conyict,  if  It  is  Ukoob^ 

bobobated  by  any  circumstance  inspiring  belief  in  its  truth,  arising  oat 

of  the  conduct  of  the  accused,  or  otherwise. 

Thb  plaintiff  in  error  was  found  guilty  upon  the  trial  of  thia 
cause,  and  his  punishment  fixed  at  four  years  in  the  peniten- 
tiary. 

Anderson  and  MsAUisier,  for  the  plaintiff  in  error. 

W.  H.  L.  WaUace,  for  the  people. 

By  Court,  Skdiiibb,  J.  This  was  an  indictment  for  incest.  The 
indictment  charges  that  the  defendant  committed  the  inoestuoot 
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acts  **  upon  the  person  of  Phebe  B.  Bergen,  the  said  Phebe  B. 
Bergen  then  and  there  being  the  daughter  of  him»  the  said  John 
Bergen,"  etc.  A  motion  to  quash  the  indictment  was  made  and 
overruled.  It  is  contended  that  the  indictment  does  not  with 
sufficient  certainty  aver  that  the  relation  of  parent  and  child 
existed  between  the  defendant  and  Phebe  B.  Bergen.  The 
IftQguage  is  plain,  as  broad  as  the  language  of  the  statute  defin- 
ing incest,  and  means  that  the  natural  relation  of  parent  and 
child  existed  between  the  parties,  and  is  incapable  of  any  other 
fair  construction.  We  are  of  opinion,  therefore,  that  the  indict- 
ment is  sufficient. 

On  the  trial,  the  people  offered  to  prove  admissions  of  defend- 
ant, that  said  Phebe  was  his  daughter  by  a  former  wife,  who 
died  when  she  was  an  infant,  and  that  he  married  his  present 
wife  when  said  Phebe  was  an  infant.  The  defendant  objected, 
and  the  court  admitted  the  evidence.  It  is  urged  in  argument 
that  the  effect  of  this  evidence  was  to  prove  the  defendant's 
several  marriages  by  his  admissions;  that  the  law  requires  proof 
of  marriage  in  fact,  and  that  defendant's  admissions  are  not 
competent  for  that  purpose.  It  is  said  that  on  trial  of  indict- 
ments for  bigamy,  and  in  actions  for  criminal  conversation, 
proof  of  marriage  in  fact  is  essential.  It  is  unnecessary,  how- 
ever, to  examine  the  law  upon  this  subject. 

Marriage  was  not  the  gist  of  the  inquiry.  The  question  was, 
Did  the  defendant  have  sexual  intercourse  with  his  daughter,  as 
charged  in  the  indictment?  The  object  of  the  evidence  was  to 
prove  that  Phebe  was  the  daughter  of  the  defendant;  and  for 
that  purpose  it  was  unobjectionable.  And  if  it  was  material, 
under  the  pleadings,  to  prove  that  the  defendant,  at  the  time 
of  the  alleged  criminal  act,  was  a  married  man,  his  admission 
of  the  fact,  upon  general  principles,  was  admissible;  and  it  is 
difficult  to  comprehend  why  an  admission  by  the  defendant  of 
the  fact  of  his  marriage  would  not  be  sufficient  proof  of  actual 
marriage,  as  contradistinguished  from  such  evidence  of  mar- 
riage as  cohabitation  may  afford:  2  Greenl.  Ev.,  sec.  49,  50; 
Forney  v.  HaOacher,  8  Serg.  &  B.  159  [11  Am.  Dec.  590].  The 
court  permitted  the  people  to  prove  what  Phebe  swore  to,  on 
the  examination  of  the  defendant  before  the  magistrate,  for  the 
same  offense,  the  defendant  objecting.  The  record  shows  that 
there  was  evidence  tending  to  prove  that  the  defendant  had 
taken  the  witness  out  of  the  state  to  deprive  the  people  of  her 
testimony;  and  it  was  proved  that  she  had  been  for  some 

months  beyond  the  limits  of  this  state.    Where  a  witness  bai 
▲k.  Daa  Vou  LXV— iS 


Digitized  by  VjOOQIC 


874  Beboen  t;.  Fboplb.  (TUindSi 


testified  on  a  f onner  trial  of  the  aame  canae,  or  where  the  i 
matter  was  in  iaaiiey  between  the  same  partiee,  and  the  witneit 
has  ainoe  died,  what  each  witneet  swore  to  on  the  former  occa- 
sion may  be  given  in  eridenoe. 

Here  the  witness  was  not  dead,  bnt  bqfond  the  jurisdiction  of 
the  court,  by  the  procurement  of  the  defendant;  and  we  think 
the  roles  of  eiddence  do  not  permit,  in  such  case,  the  admission 
of  the  testimony  given  on  the  former  occasion:  State  y.  AikinM, 
1  Oyert  229;  People  t.  Newman,  6  Hill,  296;  Finn  y.  Oamnum- 
wealth,  6  Band.  701,  708;  Wilbur  t.  Sdden,  6  Oow.  162;  Mobeon 
T.  Doe,  2  Blackf.  308;  Ohess  t.  Ohess,  17  Seig.  k  B.  409;  6wn 
Y.  Eeed^  4  Yeates,  612;  Le  Baron  r.  OromHe,  14  Mass.  284;  2 
Gftark.  Et.  894.  Some  of  the  authorities  hold  that  in  a  criminal 
proceeding  this  kind  of  eyidence  is  not  admissible,  although 
the  witness  be  dead;  but  it  is  not  necessaiy  for  us  here  to 
decide  this  question.  It  is  true,  if  a  party  in  any  case  spirits 
away  his  adversaxy's  witness,  he  ought  not  to  profit  thereby;  or 
at  least  suitable  penalties  should  be  juroyided  against  such  con- 
duct, but  it  is  for  the  legislature  to  correct  the  ctiI. 

The  court  refused  to  instruct  the  jury  on  the  part  of  the  de- 
fendant, thitt  he  could  not  be  conyicted  upon  his  laere  confessions 
made  out  of  court,  uncorroborated  by  facts  or  circumstances. 
The  elementary  books  generally  state  the  law  to  be  thatconf  essions 
alpD^  are  sufficient  to  convict;  yet  it  is  belieTed  no  court  would 
permit  a  conviction  for  felony  upon  mere  confessions  made  out 
of  court,  without  some  proof  that  a  crime  had  in  fact  been  com- 
mitted, or  of  circumstances  corroborating  and  fortifying  the 
confession.  The  criminal  law  requires  proof  sufficient  to  satisfy 
the  reason  and  judgment,  beyond  a  reasonable  doubt,  of  the  guilt 
qf  the  accused;  and  anything  short  of  this  will  not  justify  a  con- 
viction. Mr.  Justice  Blackstone,  in  speaking  of  confessions  not 
made  upon  due  caution  and  deliberation,  and  to  unauthorised 
persons,  says:  **  They  are  the  weakest  and  most  suspicious  of  all 
testimony;  ever  liable  to  be  obtained  by  artifice,  false  hopes, 
promises  of  favor,  or  menaces;  seldom  remembered  accurately, 
or  repeated  with  due  precision;  and  incapable  in  their  nature  of 
being  disproved  by  negative  evidence."  And  the  same  author 
approves  the  rules  laid  down  by  Sir  Mathew  Hale:  never  to  con- 
vict of  larceny  till  the  goods  are  proved  to  have  been  stolen;  nor 
to  convict  of  murder  or  manslaughter  unless  the  body  be  found 
dead:  4  Bla.  Com.  367,  368,  369.  Experience  has  shown  that 
confessions  liave  sometimes  turned  out  unfounded;  that  the 
weak,  to  avoid  apparent  impending  peril,  and  under  the  force 
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of  flonoiincUngs,  ezdting  apprehensions,  and  imaginary  dan- 
gersy  have  been  indnoed  to  state  nntniths  which  have  produced 
their  conTiction  of  supposed  crimes. 

The  hmnanityof  thelawwill  not  tolerate  a  general  role  which 
in  its  operation  endangers  the  security  of  innocence,  and  is 
unsafe  to  life  or  liberty,  in  the  administration  of  the  law.  Oon- 
f  essions  prored  are  necessarily  weak  or  strong  CTidence,  accord- 
ing to  the  circumstances  attending  the  making  and  the  proring 
of  them;  and  we  think  the  only  safe  general  role  is  to  require 
some  other  evidence  corroboratiye  of  their  truth. 

Proof  that  the  crime  has  been  committed  by  some  one  is 
necessarily  corroborative  of  a  confession  by  the  defendant  that 
he  committed  the  crime;  for  it  establishes  a  fact  essential  to  the 
guilt  of  the  accused,  and  which  would  be  included  in  the  crime 
confessed.  A  great  variety  of  facts  usually  attend,  or  are  inci- 
dentally  connected  with,  the  commission  of  every  crime. 

Proof  of  any  number  of  these  facts  and  circumstances,  con* 
sistent  with  the  truth  of  the  confession,  or  which  the  confession 
has  led  to  the  discovery  of,  and  which  would  not  probably  have 
existed  had  the  crime  not  been  committed,  necessarily  corrobo- 
rate it,  and  increase  the  probability  of  its  truth.  In  this  case, 
from  the  nature  of  the  crime,  proof  of  the  corpus  deUcH,  inde- 
pendently of  the  confession,  except  by  the  guilty  participant, 
and  in  &ct  without  proving  also  the  defendant  guilty  of  the 
crime  charged,  would  be  impossible.  There  is  necesfiurily  no 
victim — nothing  visible  or  tangible,  the  subject  or  consequence 
of  the  wrong,  capable  of  ascertainment  and  of  proof.  To  re- 
quire it  would  be  to  require,  independently  of  the  confession, 
proof  of  defendant's  guilt.  The  corroborative  evidence,  there- 
fore, must  consist  of  facts  or  circumstances,  appearing  in  evi- 
dence, independent  of  the  confession  and  consistent  therewith, 
tending  to  confirm  and  strengthen  the  confession.  Without 
proof  dUwnde,  mere  confessions  that  the  crime  charged  has  been 
committed  by  some  one,  or  of  some  fact  or  circumstance  con- 
firmatory of  the  confession,  a  party  accused  of  crime  cannot  be 
found  guilty,  unless  such  confession  be  judicial  or  in  open  court. 
The  instruction  should  therefore  have  been  given. 

It  is  the  mere  naked  confession,  uncorroborated  by  any  cir- 
cumstance inspiring  belief  in  the  truth  of  the  confession,  arising 
out  of  the  conduct  of  the  accused,  or  otherwise,  we  hold  insuffi- 
cient to  convict;  and  tiie  corroborating  fact  or  &cts  in  proof 
need  not  necessarily,  independent  of  the  confession,  tend  to 
prove  QiBoorpunddicH:  1  Oreenl.  Ev.,  sec.  217;  State  v.  OuUd. 


Digitized  by  VjOOQIC 


<I76  Bkbgbn  v.  Fboflx.  pninol^ 

5  Halst  168»  185  [18  Am.  Deo.  404];  Stater.  Long,  1  Hayw.  456; 
Peoples.  Bennesaey,  16  Wend.  147;  P6opfeT.f(u^f{dy»16Id.  68. 

Judgment  reyersed  and  cause  remanded. 

Judgment  reyersed. 

Admissions  as  EvmENOE:  See  extended  note  to  Eiehofdson  t.  Bkhardaomt 
30  Am.  Dec.  544,  also  showing  when  confessions  of  parties  are  admissible. 

Confessions  as  Evidence,  Admissibility  and  Effect  of,  Gbnbballts 
CommonweaUh  v.  Knapp,  20  Am.  Dec.  491;  Hector  v.  SUUe,  22  Id.  454; 
CarroUv.  State,  58  Id.  282;  Cooh  v.  Siaie,  56  Id.  410,  and  cases  cited  in  note 
to  same  418;  cases  cited  in  note  to  Jones  v.  StaU^  62  Id.  562. 

When  Confessions  of  Pmsoner  abe  Insufficient,  and  when  Su  f  ficumt 
TO  Convict. — Eztrajadicial  confessions  of  prisoner,  when  the  corpus  deUoA 
is  not  proved  by  independent  testimony,  are  insufficient  to  warrant  a  convic- 
tion of  the  accused  in  capital  cases:  Stringfellow  v.  State,  59  Am.  Dec  247. 
Confession  of  party  accused  of  felony  should  be  received  with  very  great  can- 
tion,  and  a  jury  should  hesitate  to  convict  upon  such  confession,  unless  cor- 
roborated by  other  circumstances;  but  a  judge  cannot  be  called  upon  to  so  in- 
struct the  jury,  unless  the  facts  in  evidence  make  the  charge  applicable:  Jones 
V.  State,  62  Id.  550.  But  the  uncorroborated  confession  of  a  prisoner,  when 
proved  by  legal  testimony,  and  when  the  corpus  deMX  is  otherwise  established, 
is  sufficient  to  warrant  his  conviction  of  the  offense  confessed,  though  the 
punishment  be  death:  Stale  v.  ChM,  18  Id.  404. 

"  CoBBOBOBATiNO  CiBCCMSTANCES,"  used  with  reference  to  a  confession, 
are  such  as  serve  to  strengthen  it,  and  to  impress  the  jury  with  a  belief  of  its 
truth:  StaU  v.  QvM,  18  Am.  Deo.  404. 
'  ""Admitting.  Foei^  Testimokt  of  Absent  Witness.— This  questioQ  is 
discussed  in  JfagiU  v.  Ka^finan,  8  Am.  Dec.  713,  and  extended  note  thereto 
717. 

1.  CrinUjuU  Law^ — ^Thereis  an  antinomy  of  cases  on  this  subject  in  theUnited 
States.  It  has  been  held  here  that  such  testimony  is  not  admissible  in  any 
criminal  cose  whatever:  Finn  v.  Commontoealth,  5  Band.  701;  and  in  Le  Baron 
V.  Ci^ombie,  14  Mass.  234;  Wilbur  v.  Selden,  6  Cow.  162;  Crary  v.  Sprague,  12 
Wend.  41;  State  v.  Stajiss,  47  N.  H.  119;  PoweU  v.  Waters,  17  Johns.  176,  it 
was  said  that  such  testimony  was  not  admissible  in  any  case  except  where 
the  M'ltness  was  shown  to  be  dead.  But  this  strict  doctrine,  even  in  criminal 
cases,  is  not  now  the  law.  In  SuUknin  v.  State,  6  Tex.  App.  319,  it  was  said 
that ' '  testimony  given  before  an  examining  court  in  the  manner  prescribed  by 
law,  by  a  witness  who  was  confronted  with  the  accused  and  subjected  to  cross- 
examination,  may,  on  any  subsequent  trial  of  the  accused  for  the  same  offense, 
be  introduced  as  evidence  by  either  the  prosecution  or  the  defense;  provided 
it  be  first  sliown  that  the  witness  has  died,  or  that  he  absents  himself  at  th^ 
instance  of  the  opposite  party,  or  that  after  diligent  inquiry  he  cannot  be 
found,  or  his  whereabouts  ascertained.  If  such  testimony  was  reduced  tc 
writing,  the  writing  is  the  primary  evidence  of  it;  if  not  reduced  to  writing, 
oral  proof  of  it,  by  a  witness  who  qualifies  himself  to  state  its  substance,  it 
competent.  But  the  men  fact  that  a  witness  is  out  of  the  state  does  noi 
constitute  a  predicate  for  the  introduction  of  bis  testimony  given  at  a  previous 
judicial  investigation  of  the  case.  The  predicate  must  be  clearly  established 
by  proof."  In  California  the  former  testimony  oT  a  witness  absent  from  ihs 
state  on  the  subsequent  trial  may  be  proved  in  criminal  cases:  People  v. 
Jkvme,  46  CaL  46.    So  in  Arkansas:  Hurlejf  v.  State,  29  Ark.  17;  and  it  ii 
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not  oTen  neoeflnry  there  to  prove  that  the  witneee  ii  oat  of  the  state  or  he- 
yond  the  joriadiotion  of  the  court,  if  it  is  proved  that  hii  attendance  can- 
not be  had:  Shach^<>rd  ▼.  SUUe,  33  Id.  543^  Bat  in  ^ro^«  Case,  10  Gratt 
722,  when  a  witness  for  the  prisoner,  who  had  given  evidence  at  a  former  trial* 
was  absent  from  the  commonwealth  at  the  second  trial,  it  was  held  not  com* 
petent  for  the  prisoner  to  prove  what  the  witness  sworo  to  on  the  former  trial: 
See  Bemey  v.  MUeheU,  34  N.  J.  L.  337;  and  in  ColUna  v.  CkmnumweaUh,  12 
Bosh,  271,  it  was  held  that  the  testimony  of  an  absent  witness  on  a  former  trial 
cannot  be  proved  in  a  criminal  case  except  in  the  event  of  the  death  of  the' 
witness;  and  that  lus  absence  from  the  state,  or  loeua  beyond  the  jarisdiction 
of  the  coort,  is  no  ground  for  admitting  such  proof. 

2.  In  OMl  (7a«e»,  ^Iso,  the  rale  is  not  uniform,  and  such  testimony  has  been 
refused  where  the^tness  had  subsequently  become  interested,  but  was  liv* 
ing  and  within  reach:  Ohem  v.  ChesB,  17  Serg.  &  R.  409;  Irwin  v.  Beed^  4 
Yeates,  612;  where  he  was  not  to  be  found  within  the  jurisdiction,  but  was 
reported  to  have  gone  to  an  adjoining  state:  WUbur  v.  SMen,  6  Cow.  102; 
where  since  the  former  trial  he  had  become  incompetent  by  reasoa  of  being 
convicted  of  an  in&mous  crime:  Le  Baron  v.  OVtrniftie,  14  Mass.  233;  where, 
though  present,  he  had  forgotten  the  facts  to  which  he  had  formerly  testified: 
/>ra^v.FFe/i^lNott&M.409;  aC.,9  Am.  Dec  718.  In  Nevada,  it  has 
been  held  that  the  rule  that  the  testimony  of  a  deceased  witness  given  on  a 
former  trial  of  the  same  cause  may  be  proved  by  secondary  evidence,  and  so 
be  admitted,  does  not  apply  to  the  case  of  an  absent  witness:  Cferhamaer  v. 
N.  B.  A  M,  In9,  Co.,  7  Nev.  174.  But  the  tendency  of  the  decisions  is  to 
prescribe  the  cases  in  which  it  may  be  received,  and  to  exclude  all  others; 
and  also  to  define  the  requisite  foaudations  for  its  introduction.  So  such  tes* 
timony  was,  in  Drayton  v.  Wells,  1  Nott  k  M.  409,  S.  C,  9  Am.  Dec.  718, 
held  to  be  admissible  in  four  cases:  1.  Where  the  witness  is  dead;  Z  Insane; 
3.  Beyond  the  seas;  4.  Where  the  witness  has  been  kept  away  by  contriv- 
ance of  the  opposite  party.  In  MagiU  v.  Kam^fknan^  8  Am.  Dec  713,  and 
in  Carpenter  v.  Orqjf,  5  Sei^g.  &  R.  102,  it  was  admitted  in  proof  that  the  wit- 
ness had  removed  from  Pennsylvania  to  Ohio.  In  Miller  v.  Bussell,  7  Mart, 
N.  S.,  260,  it  was  admitted  where  the  witness  was  unable  to  testify  by  reason 
of  sickness.  In  Noble  v.  Martin,  Id.  282,  the  testimony  of  an  absent  sherifl 
away  on  ofScial  duty,  and  which  was  taken  down  on  a  former  trial,  was  admitted 
in  evidence  In  Howard  v.  Patrick,  38  Mich.  796,  such  testimony  may  be  in- 
troduced where  the  witness  is:  1*  Dead;  Z  Sick;  3.  Insane;  4.  Or  beyond  the 
jurisdiction  of  the  court.  In  Sloaser  v.  City  qf  Bwrlington,  47  Iowa,  300,  it 
was  held  that  more  must  be  shown  than  that  an  absent,  though  living,  witness 
is  beyond  the  reach  of  a  subpcsna.  His  former  testimony  is  not  admissible 
without  a  showing  of  diligence  to  procure  either  his  attendance  <»*  deposition. 
And  his  former  testimony  cannot  be  read  in  evidence  where  it  appears  that  he 
absented  himself  from  the  first  trial  before  he  was  fully  examined:  Noble  t. 
MeCUntock,  0  Watto  &  S.  681.  In  Meyer  v.  Both,  61  CaL  682,  such  tes- 
timony, it  was  held,  ought  to  be  enforced  by  process  if  witness  was  within  the 
state,  conceding  that  he  was  beyond  the  reach  of  a  subpcona.  It  waa  there 
aaid  that  "  a  witness  out  of  the  jurisdiction  *'  meant  out  of  the  state.  If  wit- 
ness is  out  of  the  state,  and  therefore  beyond  jurisdiction,  such  testimony  will 
be  received:  Howard  v.  Patrick,  38  Mich.  795;  but  on  the  contrary,  see  Oer» 
koMer  V.  N  B.  dt  M.  In$,  Co,,  7  Nev.  174.  **U  the  witness  ii  gone,  no 
one  knows  whither,  and  his  pUce  of  abode  cannot  be  ascertained  by  diligent 
inquiry,  the  case  can  hardly  be  distinguished  in  principle  from  that  of  hii 
death,  and  it  would  seem  that  his  former  testimony  ought  to  be  admitted. 
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If  he  is  merely  oat  of  the  Juriidiottont  Imt  the  pleoe  ii  knowiit  and  hit  teetl- 
mony  can  bo  token  nnder  a  oommtieioo,  it  is  a  proper  oaao  for  the  Judge  to 
decide,  in  his  diseretionand  npon  all  the  cireomstanoee,  whether  the  pmpoeea 
of  jostloo  will  be  beet  serred  by  iasoing  snoh  oommiMion,  or  ly  admitting  the 
proof  of  what  he  formerly  testified:"  1  Greenl.  Et.»  sec  168»  note;  see 
Crary  v.  Sprague,  12  Wend.  45.  Saoh  testimony  is  admissible  if  the  witassp 
is  kept  away  by  the  other  party,  as  where  he  has  been  oonoealed  by  defenoanl 
to  avoid  the  senrice  of  a  snbposna:  UnUed  8uae$  t.  J{!qfiio2i2i^  1  Utah,  SIO; 
affirmed:  Iteitnoid§ t.  UnUed SUtiei,  08  U.  &  145;  Ooifkr.  StinU^  47 HL  590. 
In  the  case  last  dted,  death  and  innnity  are  also  grounds  for  admitting  snob 
testimony.  Admission  of  former  testimony  of  absent  witness  will  not  an* 
thorize  reversal  of  judgment  when  the  oourt  below  was  satisfied  with  the 
proof  of  the  absenoe  of  the  witness,  unless  the  fsots  shown  are  palpably  in* 
sufficient  to  excuse  Ms  non-produotioni  Oommhovtm  t.  MaH^  21  Pa.  St.  406; 
8.  C,  60  Am.  Dec  577. 

S.  0(mdUfons  amd  £e$trieUoni  8wrr<mmdhig  iU  Adm)M(m.'^F^^ 
been  said,  it  may  safely  be  oonduded  that  proof  of  the  mere  disappearance  of 
the  original  witness  is  not  of  itself  sufficient  to  admit  the  former  testimony 
of  the  abeent  witness  in  any  case,  if  by  due  diligence  the  witness's  attendance 
oould  have  been  secured:  Witder  v.  Ci^  </  St.  Paml,  12  Minn.  206;  Bemqf 
V.  MUeheU,  84  N.  J.  L.  837;  €f€rhau$er  v.  N.  B.  ds  M.  liu.  Co.,  7  Nov.  180; 
auOivan  V.  St&te,  6  Tex.  App.  810;  Shackelford  v.  State,  83  Ark.  530.    In 
civil  cases,  it  is  sufficient,  for  the  purpose  of  admitting  such  testimony,  to 
show  that  the  original  witness  is  out  of  the  state  or  beyond  the  juriedictioii 
of  the  trial  court:  Mime  v.  Stmrdepamt,  86  Ala.  636;  OarpeiUer  v.  Orof,  5 
Serg.  &  B.  162;  Wright  v.  Crumpetg,  41  Pa.  St.  102;  Govanhovan  t.  Hart, 
21  Id.  405.     But  in  criminal  cases  it  must  be  shown  that  the  witness 
cannot  be  found,  or  his  whereabouts  ascertained:  SuttHwrn  v.  State,  6  Tex. 
App.  810;  and  that  Ms  attendance  cannot  be  had:  Shacheifbrd  v.  State,  33 
Ark.  543;  ColUne  v.  Comnumwealih,  12  Bush,  273;  HaU  v.  State,  6  Baxt. 
524.    In  cQminal  and  civil  cases,  the  procuring  of  the  abeenoe  of  a  witness 
may  be  proved:  CoUine  v.  Commonwealth,  12  Bush,  271;  and  the  testimony  of 
a  former  witness,  absent  by  procurement,  or  otherwiM  oorruptiy  kept  from 
oourt  by  the  party  against  whom  he  is  called,  may  be  reproduoed  in  criminal 
as  well  as  civil  cases,  where  the  defendant  in  the  former  suit  had  the  oppor- 
tunity of  cross-examining  the  witness:  WHUamu  t.  State,  10  Qa.  402;  State  r. 
Iloueer,  26  Mo.  431;  ReynoUU  v.  UrdUd  Stales,  08  U.  S.  145.    And  thisisno 
violation  of  the  oonstitutional  right  of  the  accused  to  be  confronted  with  the 
witnesses  against  him;  for  if  they  are  absent  by  his  procurement,  or  he  fails 
to  show  that  he  has  not  been  instruments!  in  concealing  them  or  in  keeping 
them  away,  when  enough  has  been  proved  to  cast  upon  him  the  burden  ol 
showing  himself  guiltless  of  such  oounivanoe,  and  has  had  full  opportunity 
to  do  so,  he  is  in  no  oondition  to  assert  that  his  constitutional  right  has  been 
violated  by  allowing  competent  evidence  of  the  testimony  which  they  gave  on 
a  previous  trial  between  the  same  plaintiff  and  himself  upon  the  same  issue: 
Jieynoldsv,  United  States,  euprcL    So  in  criminal  cases  as  well  as  dvil,  the 
former  testimony  of  a  witness,  who  has  intermediately  become  incompetent, 
may  be  proved  on  a  second  trial:  3Mn»  v.  Heed,  78  Pa.  St.  415;  Speyertr 
V.  BenneU'e  JQv'rs,  70  Id.  445;  PraU  v.  Patterson,  81  Id.  114.    In  order  to 
let  in  the  deposition  of  a  witness  examined  on  interrogatories,  his  absenoe 
must  be  shown  by  some  one  who  can  speak  to  the  fact  of  his  own  knowledge. 
Proof  of  inquiries  made  at  the  residence  of  witness,  and  of  answers  given, 
Is  not  enough:  Robimon  v.  Jiarhes,  2  Moo.  &  B.  375;  Doe  v.  PaweO,  7 
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CStf.  &  p.  617|  bot  wbare  iha  qnettion  fa  sioiply  whether  dIUgeat  and  mimio- 
oeHfal  aeerah  has  been  made  for  the  witness,  it  fa  probably  the  better  epinioa 
thaA  the  answera  should  be  reoeiTeds  Wyatt  t.  Bateman^  7  Oar.  &  P.  686| 
Austin  V.  Rumaeyt  2  Gar.  k  K.  73d.  In  order  to  show  that  inqairies  haye 
been  made  at  the  honse  of  the  witness,  hfa  decfarations  as  to  where  he  lived 
cannot  be  reoeived:  J>o$  v.  PoweUf  7  Oar.  &  P.  617;  and  witness's  statement 
in  the  deposition  itM]|,  that  he  fa  about  to  go  abroad,  is  insnffioient  to  allow 
it  to  be  read.  It  mnst  be  proved  that  he  fa  abroad:  iVoefOTT.  La^nmmp  Id. 
629.  Sickness  also  faUs  nnder  the  rale  of  hearsay  evidence,  but  thfa  fa  largely 
a  subject  of  statutory  reguktion,  and  its  discussion  with,  reference  to  absent 
witnesses  will  not  here  be  undertaken.  Whether  the  deposition  of  a  slok  or 
insane  witness  can  be  taken  in  a  criminal  case  also  depends  npon  local  stat* 
utes)  but  it  may  be  said,  in  conduaion,  that  whenever  a  depositiop  has  besa 
formally  and  regularly  token  in  preliminary  prooeedingi  it  may  be  seoeived 
in  subsequent  prooeedings  against  the  same  defendant,  if  the  pteasooe  of  the 
witness  oamiot  be  obtalnedi  See  oases  above  oited. 


BoosA  V.  Obsbt. 

(17  iLumns.  480.] 
Lit  Loci  OovTBAcnm  wicl  vot  Fully  Fix  Status  of  Pabxiv  nr  Bmnr 
Othxb  Plage;  the  Ux/ori  must  determine  the  mode  in  which  relief  wHl 
be  adminfatered. 
NoTB  Patablb  to  a.  OB  Bbasie  oaknot,  nr  iLLnrois,  bb  T&ansibbbbd  bt 
Mbbb  Dblivebt,  so  as  to  vest  legid  titfa  in  bearer;  although  it  may  have 
been  transferred  by  delivery  in  a  stote  where  such  transfer  would  cany 
.      legal  title  with  it. 

Dkbt  on  promissoiy  note,  dated  January  8, 16i4t,  at  Beihe!, 
in  the  stiEite  of  New  York,  for  ninety  doUarB,  and  payable  to 
John  Barlow,  or  bearer.  It  was  alleged  in  the  declaration  {hat 
Barlow,  before  the  note  became  dae,  transferred  and  deUvered 
it  to  plaintiff,  and  that  such  transfer  and  delivery  took  place 
within  the  state  of  New  York.  The  declaration  averred  that  by 
the  laws  of  New  York,  in  force  at  the  time,  notes  of  this  descrip- 
tion were  transferable  by  delivery;  recited  particularly  the  stat- 
utes on  that  subject;  and  averred  what  was  the  custom  of  mer- 
chants to  which  those  statutes  referred.  It  concduded  in  the 
ordinary  form.    A  demurrer  to  the  declaration  was  sustained. 

Parka  and  Mwood,  for  the  plaintiff  in  error. 

U.  Osgood,  for  the  defendant  in  error. 

By  Oourt,  Oatob,  J.  We  have  again  considered  attentiTely 
our  statute  concerning  the  transfer  of  promissory  notes,  etc., 
and  adhere  to  the  decision  of  this  court  made  in  the  case  of 
SUbom  V.  JrtuM,  8  Soam.  844.    The  words  of  the  statute  are; 
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''Any  saoli  note,  bond,  bill,  or  otber  instnunent  in  fmting, 
made  payable  to  any  person  or  persons,  shall  be  assignable  by 
indorsement  thereon  under  the  hand  or  hands  of  any  such  per- 
sons, and  by  his,  her,  or  their  assignees,  in  the  same  manner  as 
bills  of  exchange  are,  so  as  absolutely  to  transfer  and  vest  the 
property  thereof  in  each  and  every  assignee  or  assignees  success- 
ively/' In  that  case  it  was  held  that  this  statute  applied  to  a 
note  payable  to  a  person  by  name,  **  or  bearer,"  and  that  such 
a  note  could  not  be  tnuisferred,  by  mere  delivery,  so  as  to  vest 
the  legal  title  in  the  bearer;  so  that  the  word  **  bearer,''  in  such 
a  note,  is  surplusage.  So  also  in  Sappington  v.  PtiSiam,  Id.  885, 
it  was  held  that  by  the  same  statute  the  words  **  or  order"  are 
rendered  surplusage,  and  need  not  be  averred  in  pleading. 
This  statute  manifestly  had  two  objects  to  accomplish :  one  of 
which  was  to  enlarge  Uie  expressed  intention  of  the  contracting 
parties,  and  to  mi^e  notes,  etc.,  negotiable,  where  the  maker 
manifested  no  such  intention,  by  inserting  words  to  that  effect 
in  the  body  of  the  note;  and  the  other  was  to  restrict  the  ex- 
pressed intention  of  the  parties,  by  requiring  a  written  indorse- 
ment to  pass  the  legal  title  to  the  note,  although  the  maker 
should  manifest  the  intention  to  make  it  transferable  without 
indorsement,  as  where  the  words  ^*  or  bearer  "  are  inserted.  The 
object  of  this  restriction  was,  no  doubt,  to  protect  the  real 
owner  of  the  paper  against  any  one  who  might  get  possession 
of  it  improperly,  and  without  his  consent.  But  were  we  at  a  losi 
to  find  an  adequate  motive  for  the  provision,  we  should  not 
feel  at  liberty  to  disregard  the  plain  and  unambiguous  language 
of  the  law.  Here  is  a  note  payable  to  a  person  whose  name  is 
expressed  in  the  body  of  the  note,  and  it  is  none  the  less  pay- 
able to  a  person  because  the  words  '*  or  bearer"  are  inserted 
after  the  name  of  the  payee.  The  statute  declares  how  such 
notes  shall  be  transferred,  which  necessarily  excdudes  all  other 
modes  of  transfer. 

It  is  insisted,  however,  in  this  case,  that  as  the  note  was 
transferred  by  delivery  in  New  York,  where  by  law  the  legal 
title  to  the  note  could  pass  by  mere  delivery,  the  courts  of 
Illinois  should  recognize  such  transfer.  In  other  words,  it  is 
insisted  that  the  law  of  the  place  where  a  contract  is  made  or 
an  act  is  done  must  fix  and  control  the  Hiatus  of  the  parties  in 
every  other  place.  We  cannot  indorse  this  proposition  thus 
broadly.  The  law  of  the  forum  must  determine  the  mode  in 
which  relief  will  be  administered.  In  some  states  no  distinction 
is  made  between  legal  and  equitable  titles  in  the  forms  of  ad- 
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ministering  jnstioe;  whileinoiheniyasinihiByiiheoldfonnBare 
still  adhered  to.  Because  the  forms  of  proceeding  in  New  York 
or  Pennsylvania  will  allow  a  man  to  enforce  a  given  right  in  his 
own  name  in  their  courts,  it  does  not  follow  that  he  can  enforce 
the  same  right  in  the  same  way  everywhere.  The  mode  of  pro* 
ceeding,  and  the  form  to  be  adopted  in  the  enforcement  of  a 
right,  must  be  governed  by  the  lex  fori.  Because  our  law  allows 
the  transfer  of  the  legal  title  to  a  note  which  does  not  upon  its 
face  provide  for  its  transfer  by  the  use  of  the  words  **  or  order," 
'*  or  bearer,''  it  would  not  follow  that  the  assignee  could  enforce 
it  in  his  own  name  in  a  state  by  whose  laws  no  such  transfer 
could  be  made.  Suppose  in  New  York  a  book-account  could 
be  sold  on  execution,  and  the  purchaser  authorized  to  collect  it 
in  his  own  name,  we  could  not  recognize  him  as  the  legal  owner 
of  the  daim,  although  we  might  afford  him  a  substantial  remedy 
by  allowing  him  to  sue  in  the  name  of  the  original  creditor.  He 
must  pursue  his  remedy  here  in  the  forms  prescribed  by  our  law. 

It  has  even  been  hdd  in  New  York  that  a  bond  executed  in 
Pennsylvania,  the  condition  of  which  was  to  be  there  performed, 
was  no  bond  in  New  York,  and  could  not  be  there  enforced  as 
such,  because  only  a  scroll,  instead  of  a  wafer,  was  attached  to 
the  name  of  the  obligor;  although  by  the  law  of  Pennsylvania  a 
scroll  is  expressly  declared  to  be  a  good  seal.  There  the  instru- 
ment was  actually  sealed  according  to  the  law  of  the  place  where 
it  Wtod  executed,  and  as.  the  parties  intended;  and  as  such  the 
rights  of  the  parties  were  there  fixed,  but  according  to  the  laws 
of  the  place  where  those  rights  were  sought  to  be  enforced  it 
was  not  sealed,  and  the  remedy  had  to  be  pursued  as  on  an 
unsealed  instrument.  It  was  there  an  instrument  of  less  dig- 
nity than  where  it  was  executed,  and  could  rank  only  with  sim- 
ple contracts,  which  in  England  and  nmny  of  the  states  would 
often  make  a  veiy  material  difference  in  the  substantial  rights  of 
the  parties,  as  in  the  distribution  of  the  assets  of  an  insolvent 
estate. 

We  are  of  opinion  that  under  our  law  the  plaintiff  had  no 
right  in  our  courts  to  pursue  his  remedy  in  his  own  name,  and 
that  the  declaration  was  substantially  and  fatally  defective,  and 
that  the  circuit  court  very  properly  arrested  the  judgment 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Lsx  Looi  CoNTRAorus  OoviBirs  Riohts  akd  Liabilitiis  of  FABxns  to 
OoHTRAor:  See  Tomng  v.  HarrU,  61  Am.  Dea  17(Vand  note  to  imm  11% 
eontalning  oolleoted  oases;  JHeAOister  v.  SmUh^  ante,  p.  651. 
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FoBM  OF  AcnoK  OB  BsMXDT  MUST  BB  AoooBDnco  vo  Ldc  Fou,  aad 
not  ihe  Ux  lod  e<mtraeiu$:  Dt  8obry  v.  Dt  IMdrt^  8  Am.  Deo.  685;  SwvSU 
y.  Ccu^fiM,  7  Id.  467;  Atwater  t.  Tnonmid,  10  Id.  97;  odlaotod  omm  to 
HamiUon  y.  Cooper,  12  Id.  501;  note  to  8aml  v.  Hia  OredUort,  16  Id.  281; 
ChiUek  y.  Loder,2Sld.  711;  ^t^o£b  ^oiiJb  t.  JOdt&sr,  36  Id.  854;  Sanimmy. 
BdwardB,  Id.  864;  /ordoii  ▼.  ThonUUm,  44  Id.  546;  ITood  v.  WaOkmrn^  Id. 
562;  i^Mft^  Y.  Maiy,  55  Id.  540. 

NoTB  Patablb  to  Bsajueb  D0X8  NOV  Pa88  Lbqal  Titui  lO  TftAinFIBn 
IT  MsBi  Dsliyxat:  Saiffrt  v.  .Liiecu,  20  Am.  Deo.  88.  Bat  oo  the  oontmy. 
•ee  diBsentiiig  opinion  to  eame  oaae  86,  and  note  to  tame  80;  Pydmam  ▼. 
Orymu,  86  Id.  260;  Whit^ord  y.  Burekmyer,  30  Id.  640,  and  note  thereto 
667;  TUlman  v.  AUles,  48  Id.  520;  Cretuhaw  v.  Jaek$on,  50  Id.  361;  PeUee  v. 
Prout,  63  Id.  778;  Way  y.  Mkkardmm,  Id.  760. 

Thv  frzngipal  qasm  was  oited  in  Ingrakam  ▼.  LMer,  65  DL  546,  to  Ite 
point  that  an  action  can  only  be  maintained  by  the  penon  having  the  legal 
title  to  the  chose  in  action  or  the  title  to  the  thing  in  diipate,  or  the  right  to 
its  immediate  poeeeesion;  and  that  in  an  action  on  a  promiaaory  note  against 
the  maker,  where  the  plaintiff  declares  on  the  note  as  payable  to  himself,  it  is 
error  for  the  court  to  reject  eridence  oflfored  by  defendant  to  show  that  the 
note  was  payable  to  another  person  than  the  plaintiff  Such  evidence  will 
oonstitnte  a  variance  fatal  to  recovery.  In  Oarvki  v.  WinoeU,  83  Id.  218,  it 
was  cited  to  show  that  a  negotiable  instmment,  payable  to  a  person  named, 
or  bearer,  cannot  be  traosforred  so  as  to  vest  the  legal  title,  ezoept  by 
faidoTSfflnflnti 


Galena  &  Ohioaqo  Union  B.  B.  Ga  v.  Yabwood. 

[17  Ilumob,  009.] 

Pbqia  Fach  Casb  of  NsoiaoKNaB  against  Cabsebb  is  Madb  out  sr 
pASSBCOUt  when  the  passenger  proves  that  he  was  such,  and  that  an 
accident  and  injory  occurred  to  him;  and  carrier  can  ezonenite  himself 
only  by  rebatting  this  presamption. 

Pabtt  not  Sustainiko  Relation  of  PAaBXNOXB  to  CiBiinni  mm,  nr 
Addition  to  the  accident  and  his  own  injury,  aflSrmatively  show  his  own 
freedom  from  careleesless  or  negligence  in  caosing  or  contribating  to  pro- 
duce it. 

Nbouosnob  18  QuxsTioN  OF  Fact,  and  not  of  Law.  The  jury  must  de- 
termine it,  not  the  court. 

Pbbsons  in  Psbilous  Positions  on  Railroad  Trains  arb  not  Bbquirbd 
TO  Exbboisb  Prbsbnob  of  Mind  and  care  of  a  prudent,  careful  man, 
with  impending  danger.  The  law  makes  allowance  for  them,  and  leaves 
the  circumstances  of  their  conduct  to  the  jury. 

Tbbspass  on  the  case,  by  Yorwood  against  appellant,  for  per- 
sonal injuries.  The  proof  showed  that  appellee  and  two  others 
took  a  seat  in  the  baggage-oar  attached  to  the  passenger  train  of 
cars  of  appellant,  to  ride  from  Elgin  to  Olinton,  aboat  four 
miles;  that  during  the  trip  the  cars  ran  off  the  track,  and  the 
appellee,  under  the  excitement  of  the  occasion,  was  injured  by 
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leaping  from  the  car.  Appellant  showed  the  track  to  have  been 
in  good  order,  and  that  appellee  and  companions  had  been  scuf- 
fling together  and  ronning  from  the  baggage  to  the  other  cars, 
just  preceding  or  at  the  moment  of  the  accident.  The  baggage- 
car  remained  upon  the  track,  and  those  in  it  were  uninjured. 
None  of  those  who  remained  in  the  cars  were  injured.  The 
instructions  were  numerous  on  both  sides.  Some  of  them  are 
giren  in  the  opinion,  and  others  referred  to  therein  are  as  fol- 
lows: Instructions  of  defendant  below  (plaintiff  above) :  2.  If 
the  jury  shall  believe  from  the  evidence  that  the  defendant  ex- 
ercised due  care,  diligence,  and  skill  in  the  preservation  and 
repairs  of  the  track,  and  in  managing  and  operating  the  road  at 
the  time  of  the  accident,  and  that  the  accident  could  not  have 
been  prevented  by  the  use  of  said  care,  diligence,  and  skill,  then 
the  phdntiff  cannot  recover  in  this  action.  4.  That  every  trav- 
eler in  a  public  conveyance  must  meet  the  risks  incident  to  the 
mode  of  travel  he  adopts;  and  if  the  jury  shall  believe  that  the 
injury  to  the  plaintiff  was  the  result  of  an  accident  which  could 
not  be  avoided  by  the  exercise  of  due  care  and  skill  in  the 
preparation  and  management  of  the  means  of  conveyance  on 
the  part  of  the  defendant,  then  plaintiff  cannot  recover.  8. 
That  the  plaintiff,  before  he  can  recover  in  this  action,  must  not 
ohly  show  that  the  injury  to  him  was  the  result  of  carelessness 
or  negligence  of  the  defendant,  but  also  that  he  himself  was 
without  fault  in  producing  said  injury.  9.  That  in  this  action 
the  phdntiff  cannot  recover,  unless  the  jury  shall  believe  that  he 
exercised  proper  care  and  circumspection  while  on  his  passage 
from  Elgin  to  Clinton,  and  that  the  defendant  was  guilty  of  neg- 
ligenoo>  from  which  the  injury  was  received,  and  the  burden  of 
proof  is  upon  the  plaintiff  to  show  not  only  that  the  defendant 
was  negligent,  but  he  himself  was  not  guilty  of  negligence.  15. 
Unless  the  plaintiff  has  proved  to  the  satisfaction  of  the  jury 
that  the  defendant  was  guilty  of  negligence  or  misconduct,  and 
also  that  plaintiff  used  jnroper  care  and  prudence,  and  that  his 
own  misconduct,  want  of  care,  or  negligence  did  not  contribute 
to  produce  the  injury  comphdned  of,  the  jury  should  find  for 
the  defendant,  l^ese  the  court  refused  to  give  as  asked,  but 
gave  with  the  following  qualifications,  by  adding  to  No.  2 
these  words:  ''But  due  care  required  the  use  of  the  utmost 
prudence  and  caution,  a  carrier  of  passengers  being  liable  for 
slight  negligence;''  by  adding  to  No.  4  these  words:  ''But 
due  care  required  the  use  of  the  utmost  prudence  and  caution; " 
and  by  adding  to  Nob.  8,  9,  and  16  these  words:  ''Qoalifi* 
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cation  to  defendant's  (appeUanfs)  eighth,  ninth,  and  fifteenth 
instraotions:  '  But  proof  that  the  plaintiff  was  a  passenger,  of 
the  accident,  and  the  injury,  make  a  prima  facie  case  of  n^gli- 
gence,  and  throw  the  harden  of  explaining  upon  the  defendant.' " 
To  snch  decision  of  the  court  refusing  said  instructions  as  asked, 
and  each  of  them,  and  qualifying  them,  and  each  of  them,  as  afore- 
said, defendant  below  (plaintiff  above)  then  and  there  excepted. 
Defendant  below  (plaintiff  above)  then  also  asked  the  following 
instructions,  which  were  refused:  14,0.  If  the  jury  believe  from 
the  evidence  that  the  plaintiff  leaped  from  the  car  of  defendant 
under  circumstances  that  would  not  have  justified  such  an  act 
on  the  part  of  a  prudent,  careful  man,  and  that  the  injury  was 
the  result  of  such  jumping  from  the  cars,  then  the  plaintiff  can- 
not recover,  unless  the  jury  believe  that  such  injury  was  will- 
fully caused  by  the  defendant.  8,  P.  That  the  defendant,  as 
a  common  carrier  of  passengers,  is  not  an  insurer  of  the  per- 
sonal safety  of  the  passengers  against  all  accidents,  but  is 
liable  only  for  the  want  of  such  care  and  diligence  as  is 
characteristic  of  cautious  persons.  And  if  the  defendant  ex- 
ercised such  care  and  diligence  in  the  transportation  of  the 
plaintiff,  then  the  plaintiff  cannot  recover  in  this  action.  Q.  That 
if  they  believe  from  the  evidence  that  Yarwood  and  his  com- 
panions, when  they  took  passage  in  the  cars  of  defendant  at 
Elgin,  were  told  by  the  conductor  that  the  passenger-cars  were 
full,  but  they  could  go  in  the  baggage-car,  and  that  thereupon 
they  got  into  the  baggage-car  to  ride  to  Clinton,  then  it  was  the 
dufy  of  Yarwood  to  remain  and  ride  in  that  car.  B.  And  if  the 
jury  further  believe  from  the  evidence  that  at  the  time  of  the 
accident,  and  when  the  plaintiff  jumped  off  the  cars,  the  baggage- 
car  was  not  off  the  track,  nor  in  any  danger,  but  that  the  plaint- 
iff, with  his  companions,  had  got  into  a  play  and  scuffle,  which 
brought  on  a  racing  through  the  other  cars,  and  in  one  of  which 
Yarwood  was  brought  to  that  apprehension  of  imminent  peril 
which  induced  him  to  leap  from  the  cars,  and  thereby  received 
the  injury  complained  of,  then  the  plaintiff  cannot  recover,  and 
the  jury  should  find  for  the  defendant.  S.  And  the  jury  are  fur- 
ther instructed  thafc  if  they  believe  from  the  evidence  that  Yar- 
wood, the  plaintiff,  with  his  companions,  at  the  time  they  took 
passage  in  defendant's  cars  at  Elgin,  to  ride  to  Clinton,  were 
told  by  Captain  Wiggins,  the  conductor,  to  go  in  the  baggage- 
car,  as  the  passenger-cars  were  full,  and  that  plaintiff,  in  pursu- 
ance thereof,  went  into  said  baggage-car,  then  it  was  his  duty  to 
continue  therein  to  the  said  Clinton.    T.  And  if  the  jury  further 


Digitized  by  VjOOQIC 


June,  1866.]    Oalkna  eic  R  R  C!o.  u  Yabwood.  695 

believe  from  the  eyidenoe  that  at  the  time  of  the  accident  the 
plaintiff  had  left  the  baggage-car,  and  gone  into  another  car, 
and  had  thereby  placed  himself  in  a  position  of  apprehension  of 
imminent  peril,  which  induced  him  to  leap  from  the  cars,  and 
thereby  received  the  injniy  complained  of,  and  that  the  baggage- 
car  was  not  off  the  track  at  all,  or  in  any  danger,  then  sdch  con- 
duct of  the  plaintiff  was  culpable  negligence,  and  the  jury 
should  find  for  the  defendant.  Y.  If  the  jury  believe  from  the 
evidence  that  the  plaintiff  leaped  from  the  cars  of  the  defendant 
under  circumstances  that  would  not  have  justified  such  an  act 
on  the  part  of  an  ordinarily  prudent,  careful  man,  and  that  the 
injury  was  the  result  of  such  leaping,  then  the  plaintiff  cannot 
recover.  Defendant  excepted.  Defendant  below  (plaintiff  above) 
then  also  asked  the  following  instructions,  the  disposition  of 
which  will  be  seen  further  on:  T.  If  the  jury  believe  from  the 
evidence  that  the  plaintiff,  with  his  companions,  at  the  time 
tbey  took  passage  in  defendant's  cars  at  Elgin,  to  ride  to  Clinton, 
were  told  by  the  conductor  of  the  train  that  the  passenger-car 
was  full,  or  nearly  full,  and  that  they  could  go  in  the  baggage- 
car,  and  that  plaintiff,  in  pursuance  tiiereof ,  went  into  said  bag^ 
gage-car,  then  it  was  his  duty  to  continue  there,  unless  it  was 
necessary  to  leave  the  same;  and  if  the  jury  further  believe  from 
the  evidence  that  at  the  time  of  the  accident  the  plaintiff  had 
unnecessarily  left  the  baggage-car,  and  gone  into  another  car, 
and  was  walking  about  or  standing  upon  the  platform  of  the 
hind  car,  and  had  thereby  placed  himself  in  a  position  of  peril, 
or  apprehension  of  great  peril,  while  the  baggage-car  was  not 
off  the  track,  or  in  danger,  then  such  conduct  was  culpable 
negligence.  Z.  If  the  jury  believe  from  the  evidence  that  Yar- 
wood  was  unnecessarily  standing  upon  the  platform  of  one  of 
defendant's  cars  at  the  time  of  the  accident,  then  he  was  guilly 
of  improper  conduct  and  negligence  in  so  doing.  &.  That  it  is 
the  duty  of  every  passenger  on  a  railroad  car  to  take  his  place 
in  the  car  in  which  he  takes  passage,  and  to  remain  therein, 
unless  it  is  necessary  to  leave  the  same  for  a  reasonable  refresh- 
ment, or  some  other  necessary  purpose.  The  court  marked 
these  ''given,"  << consent;"  and  when  the  court  read  these  in- 
structions to  the  jury  he  remarked  to  the  jury,  and  in  their 
presence,  that  he  gave  them  by  plaintiff's  consent  To  this  re- 
mark defendant  excepted.  Yerdict,  defendant  guilty,  and  dam« 
ages  assessed  at  two  thousand  five  hundred  dollars. 

E.  Peck  and  J.  F.  Famatoorlh,  for  the  appellant. 

S.  Ldand  and  B.  8.  BlachoeU,  for  the  appellee^ 
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By  Oourty  SoAxiSy  J.  The  prepondenuioe  of  eTidenoa  is  not 
mxoh,  on  this  trial,  as  it  was  on  the  fonner,  as  to  demand  the 
interposition  of  the  court.  The  instmotions  demand  the  only 
notioe  that  we  are  called  upon  to  gi^e  this  case,  and  these  being 
nomerous,  we  shall  confine  onrselTes  to  sobh  as  appear  qnes- 
tionable»  or  have  been  particularly  challenged. 

The  ninth  and  fifteenth  instructions  in  the  defendant's  series^ 
giren  by  the  court,  are  as  follows: 

**  9.  That  if  the  jury  believe  from  the  evidence  that  the  acci- 
dent and  injury  complained  of  happened  lyy  reason  of  the  negleet 
of  the  engineer  in  charge  of  the  locomotiTe  attached  to  the  de- 
fendant's (plaintiff's)  train;  or  to  blow  his  whistle  in  time;  or 
by  reason  of  the  neglect  of  the  condaotor  to  warn  the  engineer 
in  time;  or  by  reason  of  the  neglect  of  the  brateman  to  appfy 
the  brakes  in  season — ^they  will  find  a  vo^ct  for  the  plaintiff, 
and  assess  his  damages." 

^*  16.  That  unless  the  jury  beliere  from  the  evidence  that  the 
passenger^cars  were  full,  and  that  it  was  a  part  of  the  contract 
that  the  plaintiff  should  occupy,  during  the  trip,  tho  baggage- 
car,  the  mere  fact  that  theplahitiff  left  that  car  and  went  into 
the  first-class  passenger-car  is  not  of  itself  such  negligence  in 
the  plaintiff  as  to  defeat  a  recoTeiy  in  this  case." 

The  plaintiff  asked,  and  the  court  refused,  the  following 
qualification  to  the  ninth  instruction:  ''  But  unless  the  plaintiff 
has  proved  to  the  satisfaction  of  the  jury  that  his  own  careless- 
ness or  negligence  did  not  contribute  or  assist  to  produce  the 
injury  complained  of,  then  the  jury  should  find  for  the  defend- 
ant, and  the  burden  of  such  proof  is  upon  the  plaintiff." 

Upon  mature  reconsideration  of  the  principles  of  law  laid  down 
in  this  case  in  OdLena  etc.  R.  B.  Co.  t.  Tanoood,  16  HI.  468,  we 
feel  compelled,  by  authority  of  adjudged  cases  as  well  as  justice, 
to  approve  and  reassert  them. 

The  principle  contained  in  the  qualification  has  been  ques- 
tioned and  denied  in  this  case,  but  more  especially  its  applica- 
tion to  passengers.  There  is,  doubtless,  a  sensible  distinction 
between  persons  receiving  an  injury  whilst  sustaining  this  relation 
to  the  wrong-doer  and  those  who  do  not.  But  that  distinction 
will  not  wholly  destroy  its  application  to  passengers,  but  will 
only  modify  the  rule  for  applying  it.  This  distinction  was  taken 
in  the  former  decision  of  this  case,  in  16  HI.  471,  when  the  court 
say : '  *  Proof  that  the  defendant  was  a  passenger,  the  accident,  and 
the  injury  make  a  prima  facte  case  of  negligence.  This  is  done, 
and  the  burden  of  explaining  is  thrown  upon  the  plaintiflh," 
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Wnen  the  plaintiff  in  the  action  does  not  sostain  that  rela- 
tion to  the  defendant,  he  must,  in  addition  to  the  aocddent  and 
his  own  injniy,  affixmatiTely  aboir  his  own  freedom  from  caie- 
leeeneet  or  negligence  in  causing  or  contributing  to  produce  it. 

If  the  diBtinctioni  be  a  sound  one,  the  modification  in  improp- 
erly worded,  and  should  not  have  been  given.  It  should  have 
been  so  worded  as  to  throw  that  proof  upon  the  defendant  below. 

The  fifteenth  instruction  is  erroneous.  The  facts,  or  acts  of 
defendant,  recited  in  it  are  withdrawn  from  the  cohsideration  of 
the  jury,  and  decided  by  the  court  as  a  question  of  law  instead 
of  fact  The  courts  say  those  acts  do  not  constitute  negligence 
or  carelessness  in  defendant.  Negligence  in  a  question  of  fact, 
and  not  of  law;  and  the  court  had  no  right  to  determine  it.  Had 
the  jury  found  these  facts  specially— that  the  passenger-cars  were 
not  full;  that  defendant,  being  directed  by  the  conductor  to  the 
baggage-car,  went  into  that  car  without  a  special  contract  for 
passage  on  that  car  and  after  riding  some  distance  on  it  left  it  and 
went  into  the  first-class  car — ^?rithout  finding  that  these  fitcts 
did  or  did  not  constitute  negligence,  under  all  the  circumstances 
of  the  case,  no  court  could  pronounce  any  judgment  of  law 
upon  it  for  want  of  qompleteness.  Negligence  is  the  fact  to  be 
found.  The  acts  of  the  party  and  the  circumstances  under 
which  th^  were  done  are  not  the  hci  to  be  found,  but  are 
merely  evidences  of  that  main  fact.  The  court  has  only  assumed 
the  province  of  the  jury  in  assuming  that  such  circumstances 
and  acts  as  are  enumerated  inr  the  instruction  are  not  sufficient 
proof  of  the  party's  negligence.  Had  the  instruction  further 
assumed  that  the  jury  find  the  conclusion  that  the  court  is  made 
to  find,  then  might  tiie  court  well  have  said  the  right  of  action 
is  not  barred  hj  those  facts. 

Intimately  connected  with  the  giving  of  this  instruction,  in- 
deed, the  counterpart  of  it,  was  the  refusal  of  the  plaintiff's 
instructions  ''W"  and  ''  X.''  They  are  as  follows:  ''  If  the  jury 
believe  from  the  evidence  that  the  standing  upon  the  platform 
of  cars,  or  the  going  about  from  car  to  car,  by  a  passenger, 
whilst  the  cars  are  running,  are  acts  of  imprudence,  and  if 
they  further  believe  that  at  the  time  the  cars  ran  off  the  track 
the  plaintiff  was  so  standing  or  going  about,  and  that  such  con- 
duct of  the  plaintiff  increased  his  apprehension  of  peril,  and  he 
was  thereby  induced  to  leap  from  the  cars  when  in  motion,  and 
in  consequence  of  such  leap  received  the  injury,  when,  had  he 
remained  in  the  cars,  he  would  not  have  been  injured,  he  is  not 
entitied  to  recover  in  this  action.** 
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"X.  If  the  jury  belieye  from  the  evidence  that  at  the  time 
the  plaintiff  took  passage  on  the  defendant's  cars  at  Elgin  he 
was  directed  by  the  conductor  to  take  his  place  in  the  baggage- 
car,  because  there  was  not  room  for  him  in  the  passenger-cars, 
and  that  the  plaintiff  did  go  on  board  of  the  baggage-car  at  the 
time  of  starting,  and  that  whilst  on  the  way  from  Elgin  to  Clin- 
ton he  left  said  car  without  any  reasonable  cause,  and  that  the 
injury  to  the  plaintiff  happened  in  consequence  of  his  so  leaving 
the  car,  then  he  is  not  entitled  to  recover  in  this  action." 

We  must  ever  keep  in  mind  that  there  might  be  an  accident 
to  the  train  without  an  injury  to  defendant;  that  there  might  be 
such  accident  and  injury  from  his  own  negligence  without  lia- 
bility of  plaintiff  therefor. 

In  the  ninth  instruction  given  for  defendant  the  court  assume 
that  if  the  accident  and  injury  were  occasioned  by  the  omission 
of  plaintiff's  servants  to  do  certain  specified  acts,  plaintiff's 
liability  would  be  thereby  fixed;  and  yet  the  court  refuse,  in 
plaintiff's  instruction  ''X,"  to  lay  down  a  similar  principle  for 
the  discharge  of  their  liability  if  a  particular  act  of  defend- 
ant caused  the  injury.  The  two  instructions  are  of  precisely 
like  principle.  Both  or  neither  should  have  been  given.  With 
each  given,  the  case  would  have  stood  so  before  the  jury.  It  is 
true,  the  omission  to  blow  the  whistie,  or  warn  the  engineer,  or 
apply  the  brakes  in  time,  might  have  occasioned  the  accident, 
and  that  might  have  resulted  in  the  injury;  but  had  the  defend- 
ant remained  in  the  baggage-car,  he  might  have  been  safe,  not- 
withstanding the  accident,  and  so  the  one  instruction  might 
charge  the  other  and  might  discharge  the  plaintiff. 

So  again  of  the  defendant's  fifteenth  instruction,  and  the 
plaintiff's  instruction  "  W."  In  the  former  the  court  tells  the  jury 
tiiat  the  fact  of  defendant's  leaving  the  baggage-car  and  going  into 
the  first-class  passenger-car  was  not  negligence  in  him  under  all 
the  circumstances;  and  yet  the  court  refuse  to  add  in  instruction 
"  W"  that  if  they  believe  that  standing  upon  the  platform  of 
cars,  or  going  about  from  car  to  car  whilst  the  cars  are  running, 
are  acts  of  imprudence,  and  that  defendant  was  so  standing  and 
going  about  when  the  cars  ran  off  the  track,  and  that  such  con- 
duct increased  his  apprehension  of  peril,  and  induced  him  to 
leap  from  the  cars  while  in  motion,  from  which  leap  he  received 
the  injury,  and  that  had  he  remained  in  the  cars  he  would  not 
have  been  injured,  they  should  find  for  plaintiff.  If  the  court 
was  authorized  to  draw  conclusions  of  fact  from  the  evidence  ia 
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the  fdrmer,  bo  may  it  in  the  latter  exdiide  the  facts  tbemeelTQs, 
as  authorizmg  the  juiy  to  draw  no  conclusions  from  them. 

The  defendant  has^  by  asking  the  court  so  to  direct  the  jury, 
shown  that  the  jury  might  so  regard  and  find  the  facts  as  estab- 
lishing negligence  but  for  that  direction. 

These  facts  were  properly  before  the  juiy^  and  were  proper 
for  their  consideration  as  tending  to  proTC  negligence  in  going 
unnecessarOy  into  a  position  from  the  api>arent  dangers  of  which 
he  was  induced  to  leap  off  the  train,  and  the  court  should  have 
neither  found  for  the  jury  any  conclusion  of  &ct  of  its  own,  nor 
withdrawn  the  facts  from  the  consideration  of  the  juxy.  Such 
we  consider  to  be  the  effect  of  refusing  these  instructions. 

The  qualifications  made  to  the  second,  fourth,  eighth,  ninth, 
and  fifteenth  instructions  asked  lyy  the  plaintiff  were  correct. 
The  degree  of  care  required,  and  liability  imposed,  appear  to  be 
considerately  and  correctly  stated;  and  the  facts  that  will  estab- 
lish a  prima  facie  case  of  negligence  are  such  as  this  court  sanc- 
tioned on  the  former  hearing  of  this  case  in  15  lU.  468. 

In  the  remarks  of  the  court  that  instructions  ''  Y,'' ''  Z,''  and 
**&"  were  giyen  by  consent  of  defendant,  we  perceiye  no  injuxy 
necessarily  arising  to  plaintiff,  as  no  motiye,  design,  or  effsot  ot 
the  remark  is  apparent  on  the  record. 

The  instructions  *a4,  O,"  "8,  P,"  "Q,"  "R."  "S,"  "T,- 
and  '  *  V  "  were  properly  refused. 

Persons  under  imminency  of  peril  may  not  be  required  to 
exercise  all  the  presence  of  mind  and  care  ''  of  a  prudent,  careful 
man,"  with  impending  danger.  The  law  makes  allowance,  and 
leaves  the  circumstances  to  the  jury  to  find  if  the  party  acted 
rashly  and  imder  an  undue  apprehension  of  the  danger. 

Instructions  of  the  character  of  '*  3,  P"  have  already  been 
condemned  by  this  court  as  not  defining  correctly  the  rule  of 
care  and  diligence  of  common  carriers  of  passengers.  Chief 
Justice  Savage  was  not  defining  the  rule,  but  arguing  the  prin- 
ciple, when  he  used  the  expression  in  Camden  ds  Ambay  B.  B. 
Co.  V.  Burke,  13  Wend.  626;  Angell  on  Carriers,  sec  523.  And 
Mr.  Angell,  in  section  668,  gives  a  more  careful  and  accurate 
definition  of  the  degree  of  liability  of  carriers. 

The  other  instructions,  like  that  of  defendant's  commented 
on  above,  assume  to  decide  upon  the  facts,  and  draw  conclusions 
for  the  juiy. 

For  the  errors  in  the  instructions  noted,  we  reverse  the  ]udg« 
ment,  and  remand  the  cause  again  for  a  venire  de  nova. 

Judgment  reversed. 
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What  Oojiwitutib  NiOLioiirai:  Sea  Tomanocmda  IL  B.  Co.  y.  Mtmget. 
40  Am.  Deo.  239;  Damner  r.  South  OaroUna  R.  R.  Co,,  55  Id.  678;  BalUman 
^8.  B.  R.Oo,y.  Woodt^t  59  Id.  72;  and  notes  to  Kenohaeker  y.  Oleoeltmd 
etc.  R.  R.  Co.,  62  Id.  270;  Pemui/Ufcmia  R.  B.  Co.  y.  A9pea^  Id.  827;  GoimBk 
«ee.  R.  R.  Co,  y.  Fay^  63  Id.  833. 

CoKTBiB!DTO&T  NxoLioxHca. — ^Folly  diaooited  in  note  to  Freer  y.  Chmerwit 
55  Aflc  Deo.  666.  See  alto  notee  to  Kerwhatker  y.  Cleodtmd  He  R,  R.  Cb.» 
62 Id.  270;  PmntylvmUa R.  R.  Co.  y.  AapeO^  Id.  327;  GaUnaeU.  B  R.  Co. 
y.  Fay^  63  Id.  333,  ehowing  when  it  will  defeat  plaintiff 'i  right  to  reooyer. 

OOMMOir  GaHBDBBA  OV    PAflSENGXRS    ABB    BOUKD    TO    SXESGEBB  HlOHK 

Dbo&u  OV  Gabs,  na:  See  note  to  Kerwhaeher  y.  Cleveland  eie.  R,  B  Co,, 
62  Am.  Dec.  270;  Pemeyhania  R.  R.  Co.  y.  AtpeU,  Id.  829,  and  ooUeoted 
oaaee  in  note  to  same  827;  Cfalena  eie.  R.  R,  Co.  y.  Fay,  63  Id.  829,  and 
oaaee  cited  in  n6te  thereto  333. 

Pbima  FAon  Ca8b  ov  Kboligknt  KnxiNO  is  Madi,  whsv:  Da$mer  y. 
South  Carolina  R»  R.  Co»,  65  Am.  Dec  678;  and  mnat  be  rebutted:  Id. 

KiouoxNoi  MixxD  Q0B8TION  OV  Law  AiTD  Faot.— The  judge  it  to  in- 
ttmct  at  to  what  it  negligence,  and  the  jury,  in  most  catee,  are  to  aaoertain 
whether  the  facta  tottain  thedefinition:  Zemp  y.  WUmSmgUm  etcR,  R,  Co,,  64 
Am.  Dec  768.  See  catet  cited  in  note  to  Pemmifivama  R.  R,  Co.  v.  AepeU, 
62  Id.  827. 

PA8BBVOKB  TaKXS  OV    HTWWfiV  BiSK  OV  MODB  OV  TBAyXL  Hi  AdOPTK 

Galena  etc.  R.  R,  Co.  y.  Jby,  63  Am.  Dec  829,  and  note  to  tame  888. 

PA88XNOKR  BiDiNO  xv  Bagoaobksab:  See  note  to  lugaUe  y.  BfXUt  48  Am. 
^ec866. 

Thx  PBnroiPAL  oasb  it  an  approval  and  reattertion  of  the  prindplea  of 
law  laid  down  in  the  tame  cate  in  15  HL  468.  The  latter  waa  cited  in  the 
principal  case  to  the  point  that  a  prima  fade  cate  of  negligence  againtt  car- 
rier it  made  ont  by  pattenger  when  the  pattenger  jnoyet  that  he  wat  taeh, 
and  that  an  accident  and  injury  occurred  to  him;  and  carrier  can  exonerate 
hinitelf  only  by  rebutting  thit  pretumption.  The  principlea  of  the  cate  in  15 
HI.  468,  were  alto  carefully  examined  and  fully  approved  in  Qalena  etc  BR. 
Co.  y.  Fa/y,  16  DL  567-570;  and  it  wat  there  cited,  at  well  at  in  Chicago  etc. 
R.  R.  Co.  V.  Patehen,  Id.  202;  Peoria  etc.  R.  R.  Co.  y.  Lane,  83  Id.  451,  to 
the  point  that  negligence  of  pattenger  it  a  bar  to  recovery.  It  wat  alto  cited 
in  Chicago  etc.  R.  R.  Co.  v.  ffazxard,  26  Id.  386,  reasterting  the  doctrinea  of 
negligence  laid  down  in  the  principal  cate,  and  thowing  that  one  not  tnttain- 
ing  the  relation  of  trutt  and  confidence  which  exittt  between  carrier  and  pat- 
tenger cannot  recover,  if,  by  the  exerdBe  of  care  and  prudence,  he  might  have 
avoided  the  injury.  The  principal  case  ittelf  wat  cited  to  thit  point  in  IIU- 
noieC.  R.R.  Co.  Y.PkUlipi,  55  Id.  2Xa.  The  cate  in  15  IlL  468,  wat  cited  in 
KeoiBukN.  Line  Packet  Co.  v.  True,  88  Id.  614,  to  the  point  that  the  d^greet 
of  care,  vigilance,  and  tkill  to  be  exeroited  by  ctrriert  of  pattengert  for  hirt 
are  the  hi^eat,  and  that  the  retpontibility  it  for  the  leatt  neglect  known  te 
the  law  thort  of  inturance;  and  thete,  in  their  application,  have  leapeot  le 
the  particmlar  mode  of  travel  or  traotportation  offered. 
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FOLLANBBE  V.  KiLBBBTH, 

[17  UxDRm,  832.] 

■ounASLi  TnxB  to  Pbopsbtt,  SuBJBor  to  All  bramnm  Atvaohid 

TO   SUOB   EbIATB,  18   AOQUIRSD  BT  PUHGEPAL,  from  DKMIieot  of   pUT- 

ohate,  where  hii  agent  buys  the  property  of  a  third  persoo,  although  the 
deed  or  oontraot  of  tale  be  made  oat  in  the  agent'e  name. 
AoxNT  Holds  Pbotibtt  ik  Trust  fob  his  Pbincepal,  whxbb  Hb  Burs 
luLKD  IN  HIS  Owv  Kamx  while  really  making  the  porohaae  for  the  prin> 
dpaL 

BQUIEABLB    TTUM    lUT  BJI   DiTXflTSD  OUT  OF    CbTTUI  QUI  TbUBT   OtRIB- 

wmx  thav  BT  Alxbhatio V,  before  the  tnwt  it  aotnally  performed,  where 
agMit  oonTerts  himself  into  a  trustee  for  his  principal  l^  making  a  nom* 
inal  porohase  to  himself. 

Oterui  QUB  Tbust  mat  Divbst  Hthhklf  of  bis  Equttablb  Titlb  bt  Bb- 
FUDiATiNG  Acts  and  Pubohasb  of  Tbustbb  when  he  discovers  that 
the  latter  has  practiced  any  frand  towards  him,  but  he  may  waive  the 
frsnd  and  claim  his  rights  as  e€$hd  que  tnut;  or  he  may  treat  the  por- 
ohase as  his  own  by  selling  his  eqoitable  title  before  he  has  disooverod 
the  frand;  or  sncb  equitable  title  might  doubtless  be  destroyed  by  mn- 
tual  agreement  of  both  parties,  without  frand  on  either  side;  or  possibly 
be  defeated  l^  laches  or  subsequent  misconduct  on  the  part  of  the  ouhA 
qiMtnuk 

Aaan  abd  Teubtbb  mat  Divbst  Gbstuib  qub  Trust  of  thbib  Bqui- 
cablb  Titlb,  witbdut  tbbir  Oonsbnt,  bt  Bbpudiatino  Aonror, 
when  the  ceifttif  que  imat  have  f landulently  induced  the  trustee  to  ael 
for  them  and  incur  personal  responsibilitiee  which  he  would  not  have 
undertaken  but  for  the  fraud  practiced  upon  him. 

OOUBT  OF   EqUITT  will   NOT   PbBMIT   CbSTUI  QUB  TRUST  TO  ShOW  SpBO- 

ULATiVB  Disposition  toward  his  Trustbb.  If  the  former  discovers 
facts  justifying  a  repudiation  of  the  latter's  acts,  he  is  bound,  after  in- 
vestigation, or  a  reasonable  time  therefor,  to  declare  whether  he  will 
avail  himself  of  that  right  or  not,  and  cannot  lie  by  indefinitely  for  the 
purpose  of  affirming  the  bargain  if  a  profitable  one,  or  repudiating  it  if  it 
is  a  losing  one. 
Oterui  QUB  Trust,  havino  Right  to  Bbpudiatb  Purohasb  of  his  Trustbb, 
n  NOT  Entitlbd  to  Rblibf  where  he  has  been  sUent  for  three  years,  and  ' 
permitted  his  trustee  to  go  on  and  make  payments  for  the  proper^  pur- 


Bell  in  chancexy,  filed  by  appellees  against  appellant,  praying ' 
for  a  decree  declaring  defendant  to  be  a  trustee  of  complainants, 
of  block  57,  canal  trustees  subdivision  of  section  7,  township  39 
north,  range  14  east,  and  for  a  conveyance,  etc.  The  details  of 
the  purchase  are  given  in  the  opinion.  Defendant  took  from  the 
vendor  a  bond  to  himself  for  a  deed  when  the  deferred  payments 
should  be  made.  A  voluminous  correspondence  between  tiie  par« 
ties  was  set  forth  in  the  bill,  showing  that  defendant  purchased 
the  property  as  the  agent  of  complainants  and  one  Person,  who 
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had  since  faansf erred  liis  interest  to  them,  and  that  the  taldng  of 
a  bond  for  a  deed  to  the  defendiAnt  was  contraxy  to  their  instmc- 
tions.  The  answer  set  forth  a  further  correspondence  between 
the  parties,  showing  that  defendant  executed  his  own  bond  to 
complainants  and  Person  for  the  conreyance  of  the  property 
upon  payment  of  the  sums  mentioned  in  the  opinion,  and  at  the 
times  stated  therein;  and  claiming  that  they  had  accepted  of  the 
relation  of  vendee  of  the  defendant,  and  were  bound  by  the 
terms  of  the  contract.  Complainants  alleged,  as  an  excuse  for 
not  making  the  payments  at  the  times  when  they  became  due, 
that  the  ddTendant  misrepresented  to  them  the  value  of  the  land 
purchased;  and  had  paid  his  own  land  toward  the  purchase  at 
the  nominal  sum  of  five  hundred  dollars,  when  in  truth  and  in 
fact  it  was  only  worth  one  hundred  or  two  hundred  dollars  at 
the  time.  Evidence  was  introduced  to  support  these  allegations. 
The  other  facts  appear  in  the  opinion. 

C.  BecbwUh  and  A.  Huntington^  for  the  appellant. 

O.  Chodrkh^  for  the  appellees. 

By  Court,  Caton,  J.  I  agree  with  the  position  assumed  hj 
the  complainant's  coiinsel,  that  when  the  true  character  of  this 
original  transaction  is  fairly  understood  the  positions  of  the 
parties  must  be  considered  as  that  of  principals  and  agent,  and 
that  the  land  was  purchased  by  FoUansbe  in  trust  for  the 
complainants,  although  the  purchase  was  nominally  to  himself. 
Nor  do  I  deem  it  essential  to  inquire  whether  their  subsequently 
treating  him  as  their  vendor  without  objection  changed  that 
relation  so  as  to  entitle  him  to  insist  upon  the  rights  of  a  ven- 
dor instead  of  a  trustee.  If  he  is  entitled  now  to  the  position 
of  a  vendor,  there  is  no  pretense  for  inferring  a  specific  per- 
formance against  him  by  reason  of  the  inexcusable  laches  of  the 
purchasers,  so  that  the  first  bill  which  was  filed  with  that  view 
was  no  doubt  properly  dismissed.  We  shall  for  the  present 
consider  the  case,  assigning  to  Follansbe  the  position  of  agent 
and  trustee.  Considering  such  to  be  the  case,  the  complain- 
ants acquired  an  equitable  title  to  the  premises  the  moment  the 
purchase  was  made,  which  was  at  the  time  subject  to  all  the 
incidents  attaching  to  such  an  estate.  It  is  assumed  on  the 
part  of  the  complainants  that  such  an  interest  could  not  be 
divested  except  by  alienation.  They  assort  that  when  a  trust 
once  exists  it  must  always  continue  until  it  is  performed.  In 
this  they  are  undoubtedly  mistaken,  as  may  be  shown  by  the 
very  case  made  in  this  bill.    Admitting  the  fraud  which  if 
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ehaiged  against  Follaiuibe,  and  fhey  ha^e  nndottbtecUj  a  right 
to  repudiate  his  acta  in  pnrehaaing  the  land  and  taldng  the 
bond  for  a  title  to  himself,  and  oompel  him  to  assume  all  the' 
responsihilities  of  a  porohaser,  or  they  might  waiye  the  fraud 
and  olaim  their  rightsas  cegtuisque  tnid.  Or  they  might,  before 
they  discoTered  the  fraud,  considering  themselTes  bound  by  the 
acts  of  their  agent/ treat  the  purchase  as  their  own,  and  sell 
their  equitable  title,  which  wotdd  undoubtedly  be  a  Talid  sale. 
Or  not  haying  sold,  they  might,  when  they  discovered  the 
fraud,  abandon  it  on  account  of  the  fraud.  By  adopting  the 
latter  course  th^  would  no  doubt  divest  themselves  of  that 
equitable  title  to  which  they  had  a  right  to  assert  a  claim,  and 
which  was  actually  vested  in  them  tQl  the  time  of  such  renun- 
ciation. In  this  case,  then,  they  would  become  divested  of  an 
equitable  title  in  or  right  to  land,  without  any  alienation.- 
These  rights  must  be  reciprocal  when  circumstances  are  so 
changed  as  to  leave  an  option  of  election  in  the  trustee  whether 
he  will  recognisse  further  the  existence  of  an  equitable  title  in 
the  cestuia  que  trust,  as  where  they  may  have  been  guilty  of  a 
fraud  in  inducing  the  trustee  to  act  for  them  and  incur  personal 
responsibilities  which  he  would  not  have  undertaken  but  for  the 
fraud  practiced  upon  him.  Such  a  case  of  fraud  might,  no 
doubt,  be  supposed  on  the  part  of  the  principals  as  would  justify 
him  in  repudiating  the  agency,  and  thus,  without  their  consent, 
would  the  principals  be  divested  of  their  equitable  estate,  which 
till  then  would  have  existed,  and  which  would  have  continued 
to  exist  had  the  agent  chosen  to  have  recognized  it.  Again,  such 
equitable  estate  might,  no  doubt,  be  destroyed  by  the  mutual 
agreement  of  both  parties,  without  fraud  on  either  side.  Nor 
am  I  prepared  to  say  that  such  an  estate  might  not  be  defeated 
by  laches,  or  subsequent  misconduct  on  the  part  of  the  prin« 
cipals  or  cestuia  que  trust. 

Let  us  address  ourselves  to  the  case  in  hand,  and  apply  these  ' 
principles  to  the  facts  before  us.  The  complainants  resided  in 
Ohio,  and  the  defendant  in  Chicago,  where  the  premises  in  ques- 
tion are  sitoated.  In  November,  1848,  the  defendant,  as  the 
agent,  and  for  the  benefit  of  the  complainants,  purchased  the 
property  in  his  own  name  for  fifteen  hundred  dollars,  of  which 
he  paid  five  hundred  in  a  lot  of  land  which  he  owned  in  Mc- 
Henry  county,  and  two  hundred  and  fifty  in  money,  and  gave 
his  obligation  to  pay  the  balance  in  one,  two,  and  three  years, 
with  six  per  cent  interest.  The  purchase  was  approved  by  the 
complainants,  who  received  a  certified  copy  of  a  bond  for  a  deed 
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to  fhemselTeB  from  the  defendant,  which  had  been  exeonted  and 
reoordedy  and  miscaxried  in  the  mail.  This  bond  obligated  the 
defendant  to  oony^  the  land  to  the  complainants  npon  their 
paying  to  him  the  fifteen  hundred  dollars,  one  fourth  down,  and 
the  balance  in  three  equal  annnal  installments.  No  objection 
was  then  made,  or  subsequently  till  this  bill  was  filed,  that  the 
defendant  originally  purchased  the  land  in  his  own  name  instead 
of  the  complainants.  At  the  time  of  Follansbe's  purchase  he  had 
in  his  bauds  three  hundred  and  scTeuty-fiye  dollars  of  the  money 
of  the  complainants  for  the  purpose  of  inyestment  in  land, 
which  was  sufficient  to  pay  the  first  installment.  Before  the 
second  payment  fell  due  Follansbe  wrote  to  the  complainants  to 
put  him  in  funds  to  meet  it,  which  they  neglected  to  do.  Thik 
payment  fell  due  on  the  first  of  September,  1849.  Up  to  this 
time  their  correspondence  shows  that  the  complainants  felt  per- 
fectly satisfied  with  the  purchase,  and  with  the  course  of  the  de- 
fondant  in  relation  to  it,  but  it  is  quite  apparent  that  as  th^ 
resided  at  a  distance  they  derired  their  infonnation  in  relation 
to  the  Talue  of  the  land  solely  from  Follansbe,  and  plaoed  im« 
plicit  confidenoe  in  his  integrity  and  representations.  In  the 
latter  part  of  September,  1849,  Eilbreth,  one  of  the  complainants, 
Tisited  Chicago,  and  examined  the  premises  and  made  inquiries 
as  to  their  Talue,  and  for  the  first  time  expressed  dissatis&ction 
with  the  purchase;  and  shortly  after,  on  the  twenty-fourth  ol 
NoTcmber,  Person,  another  of  the  purchasers,  wrote  to  the  de- 
fendant, accusing  him  of  fraud  in  misrepresenting  the  Talue  ol 
the  land,  and  offering  to  take  it  at  one  thousand  dollars.  To 
this  the  defendant  replied,  vindicating  himself,  but,  I  confess, 
without  satis&ctorily  explaining  the  representations  he  had 
made  as  to  the  value  of  the  land,  and  the  prices  at  which  con- 
tiguous land  had  been  sold.  The  defendant  concluded  that  let* 
ter  in  these  words:  "Now  all  I  ask  of  you  is  to  remit  me  the  pay- 
ment on  this  purchase  now  due,  or  forever  hereafter  hold  you? 
peace."  To  this  letter  no  answer  appears  to  have  been  given, 
nor  was  the  money  remitted  as  requested,  but  the  defendant  was 
left  to  pay  the  purchase  money  with  his  own  funds. 

When  Eilbreth,  one  of  the  complainants,  was  in  Chicago,  in 
September,  1849,  after  the  second  payment  fell  due,  he  em- 
ployed Mr.  Bees,  a  land  agent  in  Chicago,  to  examine  the  title, 
and  with  him  examine  the  land.  At  this  time  he  appears  to 
have  been  dissatisfied  with  the  purchase.  And  he  then  told 
Bees  that  he  did  not  intend  to  make  any  further  payments  on 
the  property,  or  under  contract,  or  on  the  bond,  to  Follansbe 
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(in  his  Tarions  examinations  he  uses  all  three  ezpxeesions),  on- 
less  the  land  should  increase  considerably  in  yalue.  Qb  left 
Chicago  without  making  any  payment  to  the  defendant,  or  pat- 
ting  him  in  funds  with  which  to  make  the  payment  then  OTsr- 
due  on  the  original  purchase.  Nor  did  they  put  FoUansbe  in 
funds,  or  make  the  subsequent  payments  as  th^  fell  due.  Nor 
do  they  appear  to  have  taken  any  further  Notice  of  the  purchase, 
or  to  haye  done  anything  in  relation  to  it,  subsequent  to  the 
correspondende  aboTS  referred  to,  till  nearly  three  years  after, 
and  af  tear  the  time  for  making  the  last  payment  had  expired.  In 
October,  1862,  th^  appeared  and  tendered  to  the  defendant  the 
amount  due  on  the  bond  which  he  had  given  them  for  a  oon- 
Teyance. 

'  We  cannot  hesitate  to  say  that  here  was  a  clear  abandonment 
of  whateyer  rights  th^  had  in  the  purchase  made  lyythe  defend- 
ant for  them  as  their  agent  or  trustee.  They  had  an  undoubted 
right  to  a  reasonable  time  to  inyestigate  the  conduct  of  their 
agent;  and  if  they  found  he  had  practiced  a  fraud  upon  them,  to 
repudiate  the  purchase,  and  make  him  assume  its  responsibil- 
ity; but  in  doing  so  they  must  necessarily  relinquish  to  him  its 
benefits.  For  this  there  was  an  abundance  of  time  prior  to  the 
maturity  of  the  second  payment.  They  did  make  such  inresti- 
gation,  and  condemned  his  conduct,  and  refused  to  go  on  with 
the  purchase.  This  is  apparent  from  the  fact  that  th^  refused 
to  put  him  in  funds,  or  make  the  payment  then  due,  and  from 
the  letter  which  Person  wrote  to  him  in  the  November  follow- 
ing, in  which  they  not  onlj  declined  to  go  on  with  the  purchase 
upon  the  original  terms,  but  propose  a  new  anangement,  and 
to  take  it  at  one  third  less;  but  above  all  is  their  intention  ap- 
pareiit  not  to  hold  themselves  bound  by  the  purchase,  in  the 
declarations  made  by  Eilbreth  to  Bees,  at  the  time  he  was  in 
Chicago,  in  September,  1849,  in  which  he  declared  th^  would 
make  no  more  payments  unless  the  land  rose  considerably  in 
value.  Now,  this  declaration  shows  unequivocally  an  intention 
to  speculate  on  the  chances  of  an  enhancement  in  the  value  of 
the  land.  He  made  no  complaint  of  a  want  of  information  on 
the  subject,  and  no  doubt  or  objection  to  the  title;  but  the  value 
of  the  property  was  the  only  point  involved  in  his  consideration 
of  the  subject. 

On  this  point  there  can  be  no  doubt  he  fully  informed  him- 
self, and  upon  the  value,  as  it  then  stood,  he  chose  not  to  go  on 
with  the  purchase,  reserving  to  himself,  if  he  might  do  so,  the 
right  to  reserve  the  benefits  of  it  should  it  subsequently  rise  iu 
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value,  so  «8  to  make  it  a  good  speculation.  This  speonlatiTe 
disposition  is  aSz^nlsiTe  toa  conrtof  eqniiy  in  a  ceahiiqueinui 
towards  his  tmstee  as  in  a  pnrohaser  towards  his  vendor.  The 
one  IB  as  much  bonnd  to  deal  fairly  as  the  other.  The  law  must 
prohibit  the  one  as  mnoh  as  the  other  from  specolating  upon 
chances  or  fatore  events.  Ghsmting  to  the  comphiinants  the  right 
to  repudiate  this  purchase,  and  throw  it  upon  the  hands  of  the 
defendant  for  any  cause,  he  had  a  right  to  know  whether  they 
would  avail  themselves  of  that  right  so  soon  as  they  discovered 
the  facts  which  conferred  upon  them  that  right,  and  hadinyesti- 
gated,  or  had  reasonable  time  to  inyestigate,  the  facts  by  which 
their  election  to  affirm  or  disaffirm  his  acts  was  to  be  controlled. 
They  had  no  right  to  hold  him  in  suspense  while  they  cotdd 
take  the  chances  of  the  fluctuations  in  the  value  of  the  land. 
An  attempt  was  made  upon  the  argument,  which  is  also  apparent 
in  the  examination  of  Bees,  to  avoid  the  effect  of  his  testimony, 
by  insisting  that  Eilbreth  did  not  intend  to  repudiate  the  origi- 
nal purchase  made  by  FoUansbe  for  them,  as  their  trustee,  but 
that  he  had  reference  solely  to  the  pturchase  they  had  apparently 
made  of  him  by  accepting  his  bond  for  a  deed;  but  this  dis- 
tinction will  not  bear  the  scrutiny  of  an  impartial  examination. 
It  is  very  apparent  that  Eilbreth,  at  the  time,  had  no  such^lis- 
tinction  in  his  mind,  but  that  his  declarations  were  made  in 
reference  to  the  whole  transaction,  and  to  whatever  right  they 
had  in  it;  and  that  he  intended  to  make  no  further  payments 
towards  the  land,  in  any  way,  unless  it  should  rise  in  value. 
Unless  such  rise  should  take  place,  he  intended  to  throw  the 
land,  and  all  consequent  responsibilities,  upon  Follansbe.  Had 
he  intended  to  abandon  any  rights  under  the  bond,  and  to 
insist  that  the  original  purchase  was  made  for  their  benefit,  he 
undoubtedly  would  have  so  explained  himself  at  the  time. 

This  disiinction  must  be  looked  upon  as  an  after-thought. 
Nor  will  it  do  to  say  that  Eilbreth  was  ignorant  of  the  law,  and 
did  not  know  that  he  had  a  right  to  daim  that  the  original  pur- 
chase was  made  in  trust  for  them,  and  that  Follansbe  was  only 
their  trustee,  and  hence,  not  knowing  it,  he  could  not  assist 
their  rights  against  him  in  that  capacity.  Knowing  the  facts, 
he  was  bound  to  know  the  law,  and  the  defendant  v^as  no  more 
bound  to  wait  three  years  for  them  to  learn  what  were  their  legal 
rights  than  he  was  bound  to  wait  to  see  whether  the  property 
would  rise  in  value  or  not.  During  that  time  Follansbe  veas 
bound  to  meet  the  payments  upon  the  land,  and  he  had  a  right 
to  know  whether  he  was  making  those  payments  for  himself  or 


Digitized  by  VjOOQIC 


Jime^  1866.]         Follansbb  v.  Eilbbxth.  697 

for  them,  and  whether  he  had  a  right  to  dispoae  of  the  huid  in 
ihe  mean  time  to  protect  himself,  shotild  an  opportunity  offer. 

Bnt  it  was  said  that  the  eomplainants  had  not  yet  been  able  to 
leazn  whether  the  title  which  FoUansbe  had  pnrohased  was  good 
or  not,  and  that  thej  had  a  right  to  know  what  the  title  was 
before  they  decided  whether  to  a^ail  themselyes  of  the  benefits 
of  the  purchase  or  not..  "Whether  this  be  so  or  not,  it  is  yexy 
certain  that  the  question  of  title  had  no  influence  on  the  minds 
of  the  complainants  in  determining  on  the  propriety  of  the  pur- 
chase. No  doubt  or  question  seems  to  haive  arisen  on  that  point. 
Had  any  arisen,  and  the  records  were  not  satisfoctoryi  the  most 
natural  and  proper  inquiry  would  haye  been  of  the  defendant, 
had  he  really  desired  to  haye  his  doubts  solyed,  who  could  haye 
given  him  a  satisfactory  explanation  at  once.  No  such  inquiry 
seems  to  have  been  made,  and  we  are  constrained  to  the  conclu« 
sion  that  his  conduct  was  not  controlled  in  the  least  degree  by 
any  question  as  to  the  title.  If  it  was,  then  he  acted  unfairly  hy 
not  applying  to  the  defendant,  and  giying  him  an  opportunity 
of  satisfying  him  on  the  subject.  It  is  evident  that  this  question 
of  title  was  also  an  after-thought. 

Even  after  all  that  Eilbreth  did  in  September,  when  in  Chi« 
cage,  and  after  Person's  letter  in  November  following,  evincing 
a  settled  disposition  not  to  be  bound  by  the  purchase  in  any  way, 
or  to  F^ake  any  further  payments  on  it,  FoUansbe  wrote  them, 
giving  (hem  still  an  opportunity  of  reconsidering  the  matter  and 
completing  the  purchase,  and  admonishing  them  that  if  they 
still  persisted  in  refusing  to  do  so,  he  should  acquiesce  in  their 
election  to  throw  the  purchase  upon  his  hands,  and  to  assume  it 
on  his  own  account;  and  still  expressing  the  opinion  that  it 
would  turn  out  an  advantageous  operation.  Such  is  the  effect 
of  the  defendant's  last  letter  to  Person.  To  this  letter  no  answer 
appears  ever  to  have  been  made,  and  no  funds  were  sent. 

If  what  had  previously  transpired  was  not  conclusive  upon  the 
complainants,  as  an  alMwdonment  of  the  purchase,  their  pro- 
found silence  for  nearly  three  years  after  this  correspondence 
must  surely  be  construed  into  an  acquiescence  in  the  proposition 
of  the  defendant,  that  they  would  hold  their  peace.  The  defend* 
ant  had  a  right  so  to  understand  their  silence.  Unless  we  can 
say  that  they  had  a  right  to  lie  by,  indefinitely,  to  see  if  property 
would  not  rise  in  value,  so  as  to  make  the  purchase  a  speculation, 
and  if  it  should  fall  in  the  market  to  throw  the  loss  on  the  de- 
fendant, and  if  it  should  rise  to  claim  the  advance  as  their  own, 
we  must  conclude,  from  all  that  took  place,  that  they  abandoned 
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the  pntbhase.  XTnless  the  defendant  was  deprired  of  all  xi^t 
to  protect  himself — unless  thej  could  compel  him  to  niaike  all 
the  piayments  and  ran  ifiJl  the  risks,  and  then,  alter  waiting  as 
long  as  they  chose^  adopt  or  reject  his  acts  as  subsequent  events 
might  dictate — ^they  most  be  held  to  haVe  abandoned  the  pur- 
chase. Admitting  IhatFoUansbe  had  paid  too  high  a  price  for  the 
land,  fraudulently  and  f ot  his  own  advantage  as  charged  in  the 
billy  thei^  was  still  some  lilnit  to  the  extent  of  their  rights;  nor 
was  he  deprived  of  all  his.  The  greatest  malefactor  has  rights 
which  courts  of  justice  will  protect;  and  the  defendant,  admit- 
ting the  truth  of  all  that  is  charged  against  him,  is  not  in  a 
worse  condition.  He  was  not  entirely  at  the  mercy  of  the  com- 
plainants. They  were  botmd,  in  a  reiisonable  time,  to  decide 
definitely  whether  they  would  adopt  or  repudiate  his  acts;  and 
having  decided,  th^  were  bound  l^  it.  They  could  not,  after 
having  charged  the  defendant  with  fraud,  and  in  consequence 
thereof  repudiating  his  acts,  and  refusing  to  advance  the  money 
to  meet  the  payments,  leave  him  to  make  them  come  in  after 
three  years'  silence  and  acquiescence  and  revive  their  claim  and 
seize  upon  a  speculation  which,  in  the  mean  time,  had  become 
inviting  by  a  rise  in  the  property  which  they  did  not  anticipate, 
or  of  which,  at  least,  they  wanted  confidence.  If,  when  Eilbreth 
was  in  Chicago,  in  September,  1849,  they  intended  to  repudiate 
the  relation  of  vendor  and  vendee,  as  between  themselves  and 
defendant,  and  to  assert  that  of  trustee  and  cestuia  que  trvsi, 
justice  and  equity  required  that  he  should  then  have  declared 
his  intention,  and  have  met  the  responsibilities  of  the  position 
thus  assumed  by  paying  the  money  due  from  them  on  the  pur- 
chase. But  they  avowed  no  such  intention,  nor  did  they  evince 
any  by  their  conduct.  If  they  kept  silence  when  equity  required 
them  to  speak,  they  cannot  be  allowed  to  speak  when  equity 
requires  them  to  keep  silence.  This  is  an  old  maxim,  and  ap- 
plicable to  the  case  before  us.  We  think  the  complainants  have 
not  made  out  a  case  for  the  relief  prayed,  and  that  tiie  bill  should 
have  been  dismissed.  For  convenience,  I  have  treated  the  case 
as  if  Pcirson  had  not  sold  out  to  his  associates,  and  was  one  of 
the  complainants,  as  it  could  make  no  difference  in  the  result. 

The  decree  must  be  reversed  and  the  bill  dismissed. 

Decree  reversed.  

Bbsultdto  Tbitst  dobs  not  Arisi  on  a  parohase  of  Uod  for  aootbof^ 
benefit,  where  the  porohaser  usee  hie  own  name  and  credit,  and  thennder- 
taking  to  act  for  the  other's  benefit  is  by  parol:  Fowhe  ▼.  SkmghUrt  18  Am. 
Deo.  183;  bat  agent  f  randolently  taking  oonveyanoe  in  hii  own  name,  instead 
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of  to  hii  prindpilt  on  m  porohMa  of  Uod  for  the  lottor.  will  bo  i 
ooDTey  to  the  [nriiioipol:  Phmoek  ▼.  Ohugh^  42  Id.  021. 

SiTB&sNDEB  Of  Tkust:  Shepherd  v.  McBoerB,  8  Am.  Doo.  661. 

Qks  Undkbtakivo  to  Act  fob  Anotbkr  oaitvot  Act  vob  Hdcsblf, 
M  a  genital  role,  in  the  tame  matter:  Spmdler  v.  Atkmson^  56  Am.  Deo.  756^ 

Implied  Tbubt  is  Eitdsd,  and  Tbustbk  Holds  Adtsbss  to  Cbstui  qvm 
Trust,  mthbn:  De  Cordova  ▼.  SmUh'i  Adm%  58  Am.  Deo.  137,  and  notes 
144;  Tmnen  v.  MeboM,  60  Id.  205,  the  latter  case  showing  that  on  repodia- 
tion  of  trusts  trustee's  possession  becomes  adrerse. 

Laohxs,  when  Equitt  will  Bbfusb  Rxukf  baoaubb  OF:  Notes  U>Roger» 
y.  Saunders,  33  Am.  Dec.  645;  West'B  AdmV  ▼.  Thornton,  54  Id.  134;  i)s 
Cordova  v.  SmUh^e  Adm*x,  58  Id.  137,  and  collected  cases  in  note  to  same  144 

CouBT  OF  Equitt  will  not  Psbmit  Cestui  qub  Tbubt  to  Show  Spbou- 
LATiTB  Disposition  towabd  his  Tbustbb:  D«  Cordova  v.  Sn^th^i  Adm'x,  68 
Am.  Dec  136. 

Tbx  PBuroiPAL  OASX  WAS  oiTiD  in  Coohon  ▼.  Rtchardmm,  69  HL  138.  It 
was  there  said  that  where  the  proof  shows  one  to  be  the  confidential  af(ent  of 
complainant  in  the  use  of  complainant's  money,  that  he  is  the  trustee  of  the 
money,  and  being  so,  and  investing  it  in  land,  and  taking  title  in  his  own 
name,  a  trust  results  to  the  cotsplainant  as  the  ceaiui  que  truat.  And  theoitap 
tion  was  made  to  the  point  that  if  such  person  is  not  to  be  regarded  as  the 
trustee  of  such  money  he  is  the  agent  of  complainant  to  invest  it;  and  that 
so  investing  it,  and  taking  a  deed  to  himself,  raises  a  lesultiiig  trust  to  the 
prinoipal. 


Barnes  v.  Pboflb. 

£18  lujMoa,  63.] 
DooiUNB  OF  Idbm  Sonans  Applibs  to  Names  Undihtinuu wb  sbi .i  o 

Obdinabt  Enunciation;  as,  Dugald  Mclnnis  and  Doogal  MoGinnis. 
OiNBBAL  Btidknob  OF  Pbopxbtt  18  Adsossiblb,  and  as  sufficient  in  erim- 

inal  as  in  dvil  cases. 
Innkbbpbb  mat  Acquibb  SumoiBNT  Special  Pbopbbtt  to   Suppobt 

Allboation  of  OwNBBsmp;  but  this  will  not  prevent  an  allegation  of 

property  in  the  general  owner.    It  may  be  laid  as  the  property  of  either. 

Plaintiff  in  error  was  convicted  of  horse-stealing,  the  horse 
having  been  taken  from  the  possession  of  William  Shuts,  an 
innkeeper,  who  had  at  the  time  a  special  property  in  the  animal. 
The  third  instruction  asked  by  plaintiff  in  error  was  refused. 
It  was  as  follows:  ''If  the  jury  should  find  from  the  ovidencs 
that  the  horse  in  question  was  the  property  of  Dugald  Mclnnis, 
the  indictment  would  not  be  supported  by  proof  of  the  horss 
being  the  property  of  Dougal  MoGinnis,  unless  the  jury  are  aai- 
iafied  from  the  cYidence  that  the  said  Dugald  Mclnnis  was  ^um- 
ally  known  as  well  l^  one  name  as  the  other/' 

J.  Jack^  for  the  plaintiff  in  error. 

D.  Baugh,  for  the  people. 
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By  Court,  SQiLTB8,C.  J.  The  plaintiff  was  iadioted  and  oonvioted 
of  stealing  the  horse  of  Dougal  McGinnis,  though  his  real  name 
was  Dngald  Molnnis.  Itseems  to  us  that  any  supposed  Tariance 
is  amply  met  and  folly  settled  by  the  doctrine  in  relation  toufem 
mmanB.  The  names  in  ordinary  enunciation  wonld  be  nndis- 
tingaishable,  and  it  would  require  particular  distinctness  in  the 
enunciation  of  the  letters  to  make  a  diffsrenoe  apparent.  The 
court  we  think  instructed  properly  as  to  the  idsm  8onan8,  and 
that  the  party  might  also  be  as  well  known  by  the  one  name  as 
the  other:  Whart.  Am.  Orim.  L.  278;  State  y.  Dranoe^  1  Oreri. 
484;  United  States  y.  Mnman,  1  Baldw.  292;  Bex  y.  Berriman, 
5  Car.  &  P.  601;  Bex  v. ,  6  Id.  408. 

The  court  properly  refused  the  third  instruction  asked  by 
plaintiff  in  error,  which  would  require  the  jury  to  find  on  the 
ground  alone  of  prosecutor  being  as  well  known  by  one  name  as 
the  other,  omitting  altogether  the  immateriality  of  the  variance 
on  account  of  the  idem  sonana. 

The  only  remaining  question  is  as  to  proof  of  general  owner- 
ship of  the  horse  by  prosecutor. 

The  same  general  evidence  of  property  is  admissible,  and  as 
sufficient  in  -criminal  as  in  civil  cases.  Possession  with  general 
acts  of  ownership  over  the  horse,  such  as  riding  to  the  hotel  and 
putting  up  as  a  guest,  are  sufficient  to  warrant  the  verdict  where 
there  is  no  evidence  offered  to  rebut  or  contradict  the  right  of 
property.  No  evidence  of  any  other  general  owner  is  shown. 
The  special  property  in  the  landlord,  t^  bailment  to  him  as  inn- 
keeper, might  also  support  an  allegation  of  property  in  him; 
but  the  existence  of  such  special  property  in  the  innkeeper  will 
by  no  means  prevent  the  prosecution  from  alleging  property  in 
the  general  owner. 

The  cases  referred  to  by  plaintiff's  counsel,  of  Gommonwealih  v. 
Morse,  14  Mass.  218,  and  State  v.  FurUmg,  19  Me.  225,  are  not 
inconsistent  with  these  views.  In  the  first  the  court  held  that 
the  bailment  of  the  goods  levied  upon  by  the  officer  to  another 
to  keep  and  return  did  not  confer  such  a  special  property  in  the 
bailee  as  would  support  an  allegation  of  ownership  in  an  indict- 
ment for  larceny.  This  is  questioned  by  the  editor,  and  justly 
indeed,  unless  the  bailment  conferred  no  property  at  all  upon 
the  bailee.  But  we  need  not  stop  here  to  discuss  this  question, 
as  there  can  be  no  doubt  that  an  innkeeper  would  acquire  a  suf- 
ficient special  property  to  support  an  allegation  of  ownership. 
Tet  this  will  not  exclude  the  general  ownership;  but  it  may  be 
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laid  as  the  properlj  of  either.    The  proof  of  ownerddpfai  the 
ease  in  Maixie  was  wholly  uncertain  and  insofficieni. 
Judgment  affirmed. 

Idbm  Sovamb.— When  it  wiU  not  oonfltitBte  a  Tarlaaoe;  Schooler  r.  AtkerM 
18  Am.  Deo.  232^  and  extended  note  thereto;  State  t.  Jonee^  36  Id.  257t 
State  T.  Paitermm,  88  Id.  899;  Map  t.  State,  46  Id.  548.  Instuioee  of  nunee 
not  idem  tonane:  39  Id.  457;  note  to  SchooUr  t.  A$hent,  13  Id.  232,  dieonae* 
ing  the  matter. 

Tbb  pbinoipal  0A81  WAS  0I1XD  in  Rkxurd  r,  Oardner,  39  HL  127,  to  the 
point  that  the  namee  '^St.  CMr"  end  "Sincbir"  ue  not  dletingniaheblein 
ordinery  ennnoi^tion,  and  thatae  the  doctrine  of  idem  mmane  mm  applied  in 
the  prinoipal  oaae  to  thenameeof  "Dngald"  and  "Dongal»"eb  it  ought  to  be 
applied  to  "St.  Clair  "and  "(Knclair,"  ae  the  diiferepioe  in  the  loraier  is  oer* 
talnl J  ae  great  ae  in  the  latter. 


HOBTON   V.   GBTFGHFmLIX 

[is  lujaon,  188.1 

JtomaatT,  wmwisE  FdBxioK  ob  Domistio,  is  Ookolusivs  vpov  Fab» 

nn»  where  ooort  hae  joriadiotion  of  both  person  and  eabject-matter. 
JuDOHSNT  IS  Pbdca  Fachx  Etidbkos  of  JuBisDionoH,  AND  This  Fmi- 

SUMVnOH  WILL  PbXTAIL  WTIL  BeBUTTBD. 
FOBBION   JUDOICBNT    MAT   BB    AtTAOKBD,   AKD    PaBTT  Go    IKTO   ObIOXMAX 

Oboubds  of  Ikdebtbdnbbs,  by  showing  that  an  appeal  would  not,  with- 
oot  a  new  snmmons,  continoe  the  caose  in  court 

JVMMBBT   OF  JUSTIGB   OF   PbAOB    KBBD   NOT   ShOW    WMBHUUt  It  BB  FOB 

Dbbt  OB  Daxaobs.    Pleadings  ore  tenua  before  Jnstioee  will  be  UberaDy 
oonstmed. 

HoBTOH,  in  1853,  was  sued  bj  Critohfield  on  a  claim  of  siztj 
dollars  for  medical  serrices,  and  appeared  before  a  justice  of  the 
peace  in  Ohio,  making  a  snccessfol  defense.  Critchfield  then 
appealed,  bat  without  giving  notice  of  same  to  Horton.  Default 
was  entered  against  Horton  for  sixty  dollars  damages  and  nine- 
teen dollars  and  sixty-two  cents  costs.  Critchfield  brought  suit 
upon  this  judgment  before  a  justice  of  the  peace  in  Illinois,  and 
recoyered.  Horton  then  appealed  to  the  Fulton  circuit  court 
On  the  trial  Critchfield  offered  in  evidence  a  certified  copy  of 
the  proceedings  and  judgment  of  the  appellate  court  in  Ohio, 
embracing  the  justice^  transcript.  The  exemplification,  how- 
ever, showed  no  notice  to  Horton  of  the  appeal  in  Ohio,  either 
by  personal  service  or  otherwise.  This  was  read  to  the  juiy 
under  exception.  This  was  all  the  evidence  offered  by  Critch- 
field. Horton  offered  to  prove  that  his  knowledge  of  the 
proceedings  in  Ohio  extended  only  to  those  before  the  justice,* 
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that  he  had  no  notice  of  the  appeal,  and  ihat  he  did  not 
owe  the  debt.  Critohfield  objected  to  this,  the  court  xefoaed 
to  allow  it  to  go  to  the  jarj,  and  Horton  excepted.  Theie  was 
a  verdict  and  judgment  for  Oritchfield,  as  shown  in  the  opinion. 
The  verdict  was  objected  to  as  informal,  erroneous,  not  finding 
the  issues  in  the  case,  and  as  not  finding  the  amount  of  debt 
and  the  amount  of  damages.  Horton's  motion  for  a  new  trial 
on  account  of  informalify  and  error  in  the  judgment  was  le* 
fused;  and  he  assigned  that  the  circuit  court  ened  in  admitting 
Critchfield's  evidence  below,  in  excluding  the  evidence  ottexei 
by  Horton  below,  in  refusing  a  new  trial,  and  in  entering  judg- 
ment upon  the  verdict. 

Ooudy  and  Jtidd,  for  the  appellant. 

W.  C.  KeUogg^  for  the  appellee. 

By  Oourt,  SciiTBS,  C.  J.  The  plaintiff  was  sued  before  a  job* 
tice,  and  judgment  rendered  against  him,  on  appeal  to  the  cir- 
cuit court,  for  seventy-nine  dollars  and  sixty-two  cents,  '*  for 

his ,  as  per  the  verdict,"  etc.,  which  had  omitted  to  specify 

whether  they  found  debt  or  damages.  The  proof  shown  in 
support  of  this  finding  was  the  exemplification  of  a  record  of  a 
court  of  common  pleas  in  EInox  county,  Ohio,  commenced  be- 
fore a  justice  of  the  peace  there,  before  whom  plaintiff  appeared 
and  defended,  and  afterwards  taken  by  appeal  to  the  common 
pleas,  where  defendant  here  recovered  a  judgment  for  sixty 
dollars. 

The  first  and  most  important  question  presented  is  the  plaint- 
iff's right  to  go  behind  this  judgment  into  the  original  cause  of 
action,  or  is  he  concluded  by  this  judgment?  The  act  of  con- 
gress under  the  constitution  has  given  this  judgment  the  same 
force  and  effect  as  evidence  in  every  state  that  it  has  in  Ohio 
where  rendered:  Act  May  26, 1790;  R.  S.  1846,  p.  624.  While 
a  judgment  rendered  without  due  notice  or  appearance  is  ji 
nullity:  Bimder  v.  Dawson,  4  Scam.  586  [89  Am.  Dec.  480];  or 
without  jurisdiction  of  the  person  or  cause  of  action,  yet  whero 
the  court. has  jurisdiction  of  both,  the  judgment  will  be  con- 
clusive upon  the  parties.  And  this  is  as  applicable  to  foreign  as 
to  domestic  judgments.  The  doubt  did  not  arise  as  to  the 
principle  of  law,  but  whether  the  facts  presented  a  case  for  its 
application  to  cut  off  plaintiff  from  denying  the  original  cause 
of  indebtedness.  We  are  of  opinion  that  the  record  is  conclu- 
sive upon  the  plaintiff.  The  plaintiff  was  personally  served 
and  appeared  before  the  justice  of  the  peace  in  Ohio.    Although 
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no  further  service  or  appearance  is  shown  in  the  common  pleas, 
to  which  the  cause  was  taken  hy  appeal,  and  admitting  that 
plaintiff  coold  have  shown  that  there  was  neither,  yet  the  judg- 
ment rendered  hj  the  common  pleas  we  think  prima  facie  eyi- 
denoe  of  jurisdiction  by  appeal,  and  the  plaintiff  should  rebut 
this  presumption,  by  showing  that  the  laws  of  Ohio  required 
another  serrioe  to  the  common  pleas. 

This  court  has  held  that  appeak  from  inferior  to  superior 
courts  for  the  purposes  of  trials  de  novo  are  unknown  to  the 
common  law,  and  depend  upon  statutes:  Schooner  OonetUuHon 
Y.  Woodworth,  1  Scam.  512;  yet  in  the  case  of  Bunder  y.  Daw^ 
•(m,  eupra^  the  court  say  a  service  by  leaving  a  copy  at  party's 
place  of  residence  is  prima  facie  a  good  personal  service  in  the 
common  pleas  of  Ohio,  for  the  court  will  presume  the  pariy  to 
haye  been  a  citizen  at  the  time  that  the  court  had  jurisdiction, 
and  the  proceedings  in  conformity  to  the  laws  of  tiie  state  are 
yalid.  The  states  haye  power  to  regulate  these  matters  for 
themselyes:  Welch  y.  Sykes,  8  Gilm.  197  [44  Am.  Dec.  689]. 
The  presumption  in  their  fayor  must  prevail  until  the  fact  is 
shown  to  be  otherwise:  Borden  y.  I^Uch^  15  Johns.  140  [8  Am. 
Dec.  225];  Shumway  y.  StUlman,  6  Wend.  449;  EbU  y.  Moway, 
2  Blackf.  108;  Thurber  y.  Blackboume,  1  N.  H.  242;  Buchanan 
y.  Eucher,  9  East,  192. 

The  plaintiff  offered  to  show  that  he  left  Ohio  soon  after  the 
trial  before  the  justice,  and  has  not  since  returned  there,  and 
that  he  did  not  owe  the  debt  Had  he  first  shown  that  1>y  the 
laws  of  Ohio  an  appeal  simply  did  not  transfer  and  continue  the 
cause  in  the  common  pleas  without  a  new  summons,  he  would 
haye  put  himself  in  a  position  to  go  behind  the  judgment,  into 
the  original  grounds  of  indebtedness.  In  original  actions  of 
debt  in  the  circuit  court,  we  haye  held  that  the  jury  in  finding 
their  yerdict,  and  the  court  in  the  rendition  of  judgment,  must 
distinguish  between  the  debt  and  damages:  Davis  y.  Hoxey,  1 
Scam.  406;  Jackson  y.  Haskell,  2  Id.  565;  Heyl  y.  Slapp,  8  Id.  96; 
WUmans  y.  Bank  of  Illinois,  1  Gilm.  670;  Wilcoxon  y.  Boby,  8  Id. 
475;  Austin  y.  People,  11  HI.  452;  Ibles  y.  Oole,  Id.  562;  Wilson 
y.  NetUeton,  12  Id.  61;  March  y.  Wright,  14  Id.  248. 

The  doctrine  has  neyer  been  applied  to  proceedings  on  appeals, 
in  which  parties  proceed  on  the  merits  without  pleadings,  but 
according  to  the  proofs,  and  yery  right.  Where  a  technicality 
presents  no  vital  and  meritorious  claim  for  the  discoyery  of  truth, 
and  the  furtherance  of  right  and  justice,  it  can  haye  no  enlarge- 
ment of  its  sphere  of  action  from  us.    We  can  see  no  advantage 
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or  detEunent  to  the  one  party  or  the  other  in  its  appIieatioD  to 
this  dass  of  oases.  The  statute  has  reqnired  all  matters  of  a 
nature  to  be  consolidated,  and  which,  when  so  done,  do  not 
exceed  one  hundred  dollars,  to  be  included  in  suits  before  justices. 
The  bar  may  doubtless  be  as  broad  as  the  causes  of  action  sup- 
posed to  be  litigated.  It  is  immaterial  whether  the  reooTOiy  be 
of  debt  or  damages.  It  might  be  otherwise  and  questionable, 
where  the  party  pleads  specially  and  in  writing.  The  record 
ought  to  show  that  the  debt  or  damage  declared  for  was  re- 
coTered.  If  not,  a  difficult  question  of  identity  of  causes  mi^t 
arise  on  a  second  suit. 

There  is  a  show  of  reason,  at  least,  in  support  of  flie  rule  as 
laid  down  being  conformable  to  the  strict  rules  of  pleading  at 
the  common  law,  by  which  we  are  gOTemed.  But  we  can  iind 
no  show  of  reason  to  support  its  extension  and  application  to 
Readings  ore  tenua  before  justices. 

Judgment  affinned. 


JuDOMsifT  or  Sdtbb  QtATMt  Faiblt  Obtairxd,  has  ana  FoBas 
EmcT  AB  DoMBsno  Judgmxht:  Andrew  r,  Mantgomerif,  10  Am.  Deo.  213; 
lUchliY.  lUehU,  12  Id.  251;  8eoU r.  OoUnum,  15  Id.  71;  Wemwagr. Pawl-^ 
ing,  25  Id.  317;  Petton  t.  Plainer,  42  Id.  197;  Wekh  t.  ^yfa,  44  Id.  689;  Do. 
«u  ▼.  iSfmle^  48  Id.  279;  Baasleg  r.  Linah,  56  Id.  ^H;  9»e  Bimder  t.  Dawtom, 
89  Id.  435,  note. 

JUDOMXNT   OF   COUST  OF  GSNXBAL   JURIBDIOTION  18    PBZMA    FaOIS   EVI- 

VMXfom  OF  JusisDionoK:  Shumwa^  t.  StUlman,  15  Am.  Deo.  374;  osaet  died 
bkikoi»to Borden r.Siaie^6ild.  243;  Beynolde r.  SUuidntry,  65 Id. 459, and 
note  to  same  464;  Horan  v.  WahreanJberger,  58  Id.  145,  and  note  148;  note  to 
Cham  y.  HwoeO,  62  Id.  791;  see  WmiamB  v.  Preston^  20  Id.  179. 

JUDOXXNT,   WmCfligK  FOBEION  OB  DOMBSTIO,   IS  COKOLUSFni  UPOB  PaB- 

TiBS,  where  coort  has  jorisdiotion  of  both  person  and  sabject-matter:  Btudeg 
y.  ZAnah,  55  Am.  Dee.  494;  collected  cases  to  note  in  Dobaon  r.  Pearee,  62 
Id.  159;  see  BhneUr  y.  Dawaan,  39  Id.  430;  Spencer  y.  Broekwa^,  13  Id.  615; 
Ocean  In$,  Co.  r.  Fronds,  19  Id.  549. 

FOBKION  JlTD0MBB18»  Aim  ThOSB  OF  SiSTBB  StATBS,   VAT  BB  ATTACKBD 

by  inqniring  into  the  jurisdiction  of  the  court,  and  its  power  oyer  tiie 
parties  and  things  in  oontroyersy:  See  extended  note  on  eflbot  of  foreign 
judgments,  to  Messier  r.  Amerff,  1  Am.  Dec.  324;  BartlH  r.  Knighi,  2 
Id.  36,  and  note  to  same  on  effect  of  judgments  of  other  states  42;  Atf- 
trick  y.  AUen,  5  Id.  105;  BisseU  y.  Briggs,  6  Id.  88;  Aldrick  r.  Kinney,  10 
Id.  151;  OerwdC  y.  Anderson,  12  Id.  521;  Shumwap  y.  SUUman,  15  Id.  374; 
ffaU  y.  WiUiams,  17  Id.  366;  Starlmck  y.  Murrag,  21  Id.  172;  Oceas^  Ins.  Co. 
y.  I^nds,  19  Id.  549;  Pelton  y.  Plainer,  42  Id.  197;  Welch  y.  Syhes,  44  Id. 
689;  Davis  r.  Smith,  48  Id.  279;  Gwm  y.  ffoweU,  62  Id.  791,  note;  Dobson  y. 
Pearee,  Id.  158;  Borden  v.  State,  54  Id.  217;  LaUereU  r.  Cook,  68  Id.  428; 
see  Bimder  y.  Dawson,  39  Id.  435,  note. 

Whbv  Judgmbnt  of  JusnoB  of  Pbaob  is  Suffioibbt:  StmMrs  y.  i^^ 
ledge,  63  Am.  Dec  434.  As  to  conclusiveness  of  such  judgment,  see  oollsctsd 
osMs  in  note  to  BUlings  v.  Bussdl,  62  Id.  331. 
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Tbb  FRnrciPAL  GABi  WA8  lOLLpwxD  in  Pendergtut  t.  7%e  CUf^  pfPeru^ 
20  lU.  53.  It  was  there  held  that  in  a  proceeding  before  a  Jnatioe  of  tha 
peace,  technical  aocnraoy  in  the  form  of  a  judgment,  whether  it  be  in  debt  or 
for  a  penalty,  will  not  be  held  indispensable.  In  Okicago  and  B,  /.  B,  B,  Oo. 
y.  Whipple^  22  Id.  341,  the  principal  case  was  cited  to  the  point  that  a  Judg- 
ment of  a  justice  of  the  peace  for  the  gross  amoont  of  debt  and  damages  wUl 
not  for  that  reason  be  reversed.  In  Dunbar  t.  HaUoweRt  34  Id.  170,  it  was 
cited  to  the  point  that  the  judgment  itself  from  a  sister  state  is  prima  fade 
evidence  of  jurisdiction.  In  Mufford  ▼.  Stakenback^  46  Id.  309,  to  the  point 
that  an  innocent  purchaser  at  a  guardian's  sale,  under  a  competent  order  of  a 
court  having  jurisdiction  of  the  subject-matter  and  of  the  persons,  cannot  be 
prejudiced  by  the  guardian's  misappropriation  of  the  purchase  money.  In 
Sti>som  V.  Ewan,  02  Id.  154,  that  the  jurisdiction  being  established,  no  mat-* 
ter  how  erroneous  the  finding  of  the  court  may  be,  the  finding  is  not  void, 
and  cannot  be  questioned  in  a  collateral  proceeding.  This  is  the  universal 
rule  of  an  courts  of  common  law.  And  in  WtgginB  v.  CHty  qfChUsago,  68  Id. 
376,  that  an  informal  judgment  of  a  justice  of  the  peace  will  be  sustained  op 
appeaL  In  this  case  it  was  objected  that  the  judgment  was  a  fine,  and  not  a 
foraud  judgment  in  debt.  **  It  is  true,"  said  the  court,  '*  that  the  judgment 
does  not  possess  the  formal  parts  of  a  judgment  in  debt»  but  it  orders  and  ad- 
judges that  defendant  be  fined  fifty  dollars,  and  pay  the  costs  of  the  proceed- 
ings, and  awards  executive  for  its  collection.  The  judgment  is  unskillfully 
drawn,  but  it  is  a  finding  and  an  adjudication^  and  could  be  collected.  It  li 
as  formal  as  judgments  usually  entered  by  justices  of  the  peaosy  and  on  a|^ 
peal  will  be  sustained. " 


HAMAKTiB   V.  HaHAEEB. 

[18  lujvon,  197.] 
0ITOBOB8  WJXJs  MOT  BX  ALLOWKD  KZCBPT   FOR   Ck>lfllOir*L4W,  OaJKOH-ULW^ 
AHD  StATUTOBT  CaUSSS. 

Qbouvb  vob  Ditoros  is  Furnishxd  kuthxb  by  OoGASiONAif  PABOxram 
OF  Hkbxditabt  iMSAiriTT  before  marriage,  and  unknown  to  plaintiff, 
nor  by  complete  insanity  after  marriage. 

OoMFLAiNAiiT  prajed  a  divorce  on  the  groimd  of  insaniiy.  A 
oonservator  ad  litem  was  appointed  for  defendant.  The  cam 
was  referred  to  a  master,  who  reported  the  proofs.  Decree  waa 
rendered  dismissing  tho  bill  without  prejudice.  To  reverse  this 
decree,  and  obtain  one  for  divorce,  a  writ  of  error  was  sued  out. 
What  the  evidence  showed  appears  from  the  opinion. 

J*.  QrifMhaw  and  H.  E.  Dummer,  for  the  plaintiff  in  error. 

N.  M.  Knapp,  for  the  conservator. 

By  Oonrt,  Scans,  0.  J.  The  grounds  presented  in  the  bill 
for  a  divorce  are  insanity  at  the  time  of  making  the  marriage 
contract  and  the  maniage,  and  confirmed  and  incurable  insaoiigr 
since. 

Am.  Dmo,  Vol.  LXV— tf 
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Notwifhstanding  the  eighth  seoiion  of  the  act  in  relation  to 
diyoioes  has  conf ened  a  discretionaiy  power  upon  the  courts  if 
literally  understood,  yet  the  oourt  has  not  so  construed  it,  but 
confines  itself  to  the  common  or  canon  law  and  statutory 
causes:  B.  S.  1846, p.  197,  sec.  8;  Birhby  y.  BirlAy,  16  lU.  120; 
Vignos  t.  VignoB^  Id.  186;  Harmon  y.  Harmon,  16  Id.  86.  The 
largest  extent  of  that  section  would  be  to  include  the  common- 
law  causes,  which  had  been  omitted  in  the  enumeration  in  the 
statute.  The  list  of  causes  thus  enlarged  or  defined  would  stand, 
.from  the  bonds  of  matrimony  at  the  common  law,  pre-contract, 
consanguinity,  or  relation  by  blood,  affiniiy,  or  relation  by  mar* 
riage,  and  corporeal  infirmity,  or  impotency;  and  from  bed  and 
board  only  at  common  law,  adultery  and  crueliy.  There  is 
added  by  statute  three  additional  causes:  willful  desertion,  or 
absence,  without  reasonable  cause,  for  two  years,  habitual 
drunkenness  for  the  space  of  two  years,  and  conviction  of  felony 
or  other  infamous  crime:  Harmon  y.  Harmon^  supra. 

Now,  insanity  is  not  apciong  the  causes  known  to  the  common 
law,  nor  is  it  found  among  the  new  causes  created  and  defined  by 
our  statute.  Unless  we  assume  to  exercise  a  discretion  under 
4ie  general  language  of  the  eighth  section,  we  could  hardly  find 
a  warrant  for  sustaining  the  bill.  But  we  have  in  the  cases 
cited  already  determined  that  no  such  discretion  was  conferred 
by  the  act.  The  pitiable  misfortune  of  the  defendant  who,  for 
want  of  reason  to  guide  her,  appeared  in  the  court  below,  and 
here,  by  a  conserrator  of  the  court's  appointment,  would  hardly 
call  upon  us  to  make  a  precedent  for  casting  her  off  from  her 
only  domestic  stay  and  support. 

If  the  contract  is  void,  it  could  only  be  so  upon  grounds  com- 
mon to  all  contracts,  that  is,  for  want  of  sound  mind,  capable 
of  making  and  assenting  to  a  contract.  Yet,  putting  the  con- 
tract upon  that  ground,  and  still  the  proof  shows  that  before, 
and  at  the  time  of,  and  for  some  time  after  the  marriage,  the 
defendant  suffered  only  occasional  paroxysms  of  insanity,  and 
in  the  intervals  was  capable  of  all  the  duties  of  a  citizen  or  a  wife. 
The  plaintiff  would,  upon  the  common  principle,  be  required  to 
show  that  she  entered  into  this  contract  and  relation  during  a 
period  of  mental  incapacity,  while  under  an  insane  paroxysm. 
The  bill  alleges  the  fact,  and  the  evidence  shows  the  contiaiy. 
Indeed,  the  plaintiff  proceeds  according  to  his  allegations  and 
proofs,  upon  the  ground  that  he  was  cheated  and  defrauded  by 
a  concealment,  or  a  want  of  knowledge  of  the  fact  before  the 
naniage.    If  this  be  true,  as  a  matter  of  law  or  fact,  it  would 
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be  groimd  of  xeooreiy  of  damages  against  fihose  pcaoticing  the 
fraud,  rnKher  than  a  groimd  of  rescission  of  the  marriage  con- 
tract itself  9  unless,  indeed,  the  law  guarantees  to  every  husband 
a  rational,  mental  standard  for  the  mind  of  a  wife.  I  know  of 
no  sudi  standard  for  lunacy  or  insanity.  It  is  true,  equiiy 
might  protect  a  natural  fool  from  pretenses  of  entering  into  such 
relations  by  which  others  might  seek  to  despoil  them  of  their 
property.  But  idiocy  is  a  Tery  different  thing  from  lunacy  and 
insanity.  Yet  it  may  be  that  these,  while  laboring  under  par- 
oxysms, rendering  them  totally  incapable  of  consenting,  would 
find  a  like  protection  from  spoliations  of  the  designing.  An 
application  on  their  behalf  for  protection  against  the  designing 
and  cunning  would  present  the  question  in  a  totally  different 
light.  A  court  of  equity  would  find  modes  of  protection  by 
appointing  a  trustee  for  the  property,  and  this  might  be  done 
without  rescinding  the  contract.  Upon  the  power  to  rescind 
upon  this  ground,  I  am  not  now  called  on  to  decide,  and  would 
not  without  full  examination.  But  so  far  as  the  ^istence  of 
occasional  paro:qrsms  of  hereditary  insanity  before  marriage, 
and  unknown  to  the  husband,  are  presented  as  a  ground  of 
dirorce,  the  question  does  arise,  i^id  I  am  of  opinion,  affords 
no  cause  of  divorce,  no^  general  ground  for  rescinding  the  max^ 
riage  contract  on  account  of  fraud,  mistake,  or  inadequacy. 

So  far  from  presenting  features  appealing  to  our  feelings  of 
sympathy  or  sense  of  justice  for  this  kind  of  relief,  it  rather 
wears  the  aspect  of  brutal  insensibility  to  cast  off  the  poor,  un- 
fortunate wife  and  unoffending  mother.  If  there  be  a  period 
during  the  marital  relation  when,  more  than  at  any  other,  the 
tenderest  care,  support,  and  watchfulness  of  an  affectionate 
husband  is  demanded,  it  is  while  the  wife  is  helpless  from  sick- 
ness or  insanity.  To  make  this  misfortune,  the  greatest  that 
can  befall  us,  the  ground  of  the  next  greatest  wrong  and  injus- 
tice, would  be  truly  adding  i^isult  and  injury  to  providential  mis- 
fortune. But  where  to  put  the  unfeeling  husband  who  would 
thrust  his  wife  away  because  she  had  become  totally  inoapaUe 
of  self-care,  must  be  left  to  the  dictates  of  Christian  humanity. 

The  procreation  and  nurture  of  children  being  one  of  the  ob- 
jects of  marriage,  the  law  has  provided  that  corporeal  infirmity 
or  impotency  before  marriage  shall  be  cause  todissolve  it.  This 
provision  is  made  for  a  sound  body,  but  none  for  the  mind.  If 
there  be  here  incongruity,  inconsistency,  irrationality,  we  can 
only  say,  we  do  not  make,  but  interpret  and  apply,  the  rule. 

Deoree  aiBrmed. 
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BT  Statute:  BurtU  v.  BuriU,  14  Am.  Dec.  563.  The  English  law  of  di^oroei^ 
in  that  case,  is  said  to  be  the  eodleeiAstical,  and  not  the  common,  law  of  Eng- 
land. It  was  never  adopted  in  New  York.  And  so  the  conrt  refused  to 
grant  a  divorce  for  impotency  on  the  ground  that  it  was  not  recognised  as  a 
cause  for  divorce;  and  that  they  had  no  authority  to  adopt  the  law  of  Ekig« 
land  or  that  of  any  other  country. 

Insanity  has  been  Held  No  Defense  to  Suit  vor  Divobob  on  ground 
of  insane  wife's  adultery:  Matchin  v.  MaJtchin^  4t7  Am.  Dec  466;  but  the 
ccmtrary  doctrine  is  stoutly  maintained  in  the  note  to  same,  p.  469. 

The  principal  case  was  citsd  in  Petrie  v.  People^  40  111.  342^  showing 
that,  as  the  power  of  the  courts  of  Illinois  in  relation  to  causes  for  divorce 
is  confined  to  the  '*  common-law  or  common-law  and  statutory  causes,^  it 
must  be  understood  that  they  have  adopted  all  of  the  incidents  to  the  exer- 
oise  of  that  power  as  ezerdsed  in  the  common-law  jurisdiction  of  the  eodesi* 
astical  courts  in  Great  Britain,  unless  restrained  by  statutory  enactment,  as 
the  incident  will,  as  a  general  rule,  always  atteud  the  principal  to  which  it  is 
related.  And  in  Lhyd  v.  Lloyd,  66  Id.  87,  to  the  point  that  insanity  after 
marriage  is  not  a  ground  for  divorce. 

Statutory  Causes  for  Divorce.— In  the  Mosaic  law  we  find  that  *<  when 
a  man  hath  taken  a  wife,  and  it  come  to  pass  that  she  find  no  favor  in  his  eyes, 
because  he  hath  found  some  undeanness  in  her,  then  let  him  write  her  a  bill 
of  divorcement,  and  give  it  in  her  hand,  and  send  her  out  of  his  house:" 
Deuteronomy,  zziv.  1.  Moses*  bill  of  divorcement  was  easily  had;  but  when 
Christ  came,  the  Jewish  divorce  law  was  repealed  upon  divine  authority.  He 
taught  that  for  only  one  cause  should  the  marriage  contract  be  annulled,  and 
that  was  adultery:  Matthew,  six.  S-12.  The  causes  for  divorce,  however, 
have  been  extended  in  modem  times,  although  in  every  civilized  nation  of  the 
globe  there  is  a  progressively  increasing  reverence  for  the  married  state:  Head 
V.  Head,  2  Ga.  207;  and  we  give  below  the  statutory  causes  in  the  United 
States  for  a  dissolution  of  the  marriage  tie.  As  to  how  degrees  of  consaa* 
gninity  and  affinity  are  computed,  see  note  to  Keily  v.  Nedy,  i)6  Am.  Dec  203. 

AlabamoL, — 1.  Physical  incapacity  at  the  time  of  marriage;  2.  Adultery, 
unless  committed  by  both,  or  by  one  for  fraud,  with  the  other's  consent,  or 
condonation  followed  by  cohabitation,  or  knowledge  of,  and  connivance  at| 
wife's  adultery  by  husband;  3.  Desertion  during  the  two  years  immediately 
preceding  the  filing  of  the  petition^  4.  Imprisonment  in  any  state  penitent!- 
aiy  for  two  years,  the  sentence  being  seven  years  or  longer;  6.  Commission 
of  the  crime  against  nature  with  man  or  beast  before  or  after  marriage;  6b 
Habitual  drunkenness;  7.  Pregnancy  at  marriage  by  another  man  without  her 
husband's  knowledge;  8.  Commission  by  the  husband  of  actual  violence  on 
the  wife's  person,  endangering  her  life  thereby,  or  where  there  is  reasonable 
api«ehension  of  such  violence.  For  any  of  these  causes,  or  cruelty,  a  divorce 
f  ron^  bed  and  board  may  also  be  decreed.  But  no  docree  of  any  kind  can  be 
rendered  on  confession:  Code  Ala.,  1876,  sees.  2685-2687,  2690,  2702,  anno- 
toted. 

Arhomsat,-^!,  Impotency  at  the  date  of  marriage  and  still  existing;  2.  Will- 
ful desertion  for  one  year  without  reasonable  cause;  3.  Bigamy;  4.  Convietioii 
of  felony  or  infamous  crime;  5.  Habitual  drunkenness  of  either  for  one  year;  6. 
Cmel  and  barbarous  treatment,  endangering  the  life  of  either;  7.  Such  indig- 
nitiee  offered  to  the  person  as  shall  render  the  condition  of  the  party  intoler* 
able;  8.  Adultery,  unless  oommitted  by  both,  or  collusively  and  fraudulently 
by  one  to  obtain  a  divoroe;  0.  Permanent  or  inoaraUe  insanity  ooouiring  aflaff 
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marriage.  ColliiBion  or  fraud,  or  act  done  with  intent  to  procure  a  divorce,  will 
prevent  a  decree  in  any  case:  Ark.  Dig.,  sees.  2195,  2203,  annotated. 

Arizona, — 1.  Consanp^uinity  and  affinity  within  certain  degrees;  2.  Bigamy; 
3.  Insanity  or  idiocy;  4.  Miscegenation;  5.  Nonage,  if  parties  shall  separate 
during  such  time,  and  no  subsequent  cohabitation;  6.  Force  or  fraud,  and  no 
subsequent  voluntary  cohabitation— the  foregoing  marriages  are  void  with- 
out legal  process;  7.  Sentence  of  imprisonment  for  life.  This  dissolves  a 
marriage  absolutely;  8.  Adultery,  unless  collusion  or  condonation  and  subse- 
qaent  cohabitation;  9.  Sentence  of  imprisonment  for  three  years  or  more;  10. 
Desertion  for  two  years;  11.  Habitual  drunkenness;  12.  Extreme  cmel^; 
13.  Non-support  by  husband  having  ability  to  provide;  14.  Resident  may 
obtain  divorce  against  the  other  who  has  obtained  divorce  in  another  state. 
Collusion  or  guilt  of  same  crime  will  prevent  a  divorce  in  any  case.  Volun- 
tary cohabitation  after  force  used  or  fraud  discovered  will  prevent  annul- 
ment in  any  case:  Comp.  Laws  Ariz.,  1864-1871,  pp.  297,  298,  301. 

California. — 1.  Physical  incapacity  at  the  time  of  marriage,  which  con- 
tinues and  appears  to  be  incurable;  2.  Bigamy;  3.  Unsound  mind,  unless 
odiabitation  follows  restoration  of  reason;  4.  Fraud,  unless  cohabitation  fol- 
lows its  discovery;  5.  Force,  unless  followed  by  cohabitation;  6.  Where 
party  at  marriage  was  under  age  of  consent,  and  the  alleged  marriage  was 
without  the  consent  of  his  or  her  parents  or  guardians  or  person  in  charge, 
and  not  subsequently  ratified  by  cohabitation — these  are  grounds  for  annul- 
ment of  the  marriage;  7.  Adultery;  8.  Extreme  cruelty;  9.  Willful  desertion 
for  one  year;  10.  Willful  neglect  for  one  year;  11.  Habitual  intemperance  fof 
one  year;  12.  Conviction  of  felony.  But  divorces  will  be  denied  upon  show- 
ing: 1.  Connivance;  2.  Collusion;  3.  Condonation;  4.  Recrimination;  5.  Or 
limitation  and  lapse  of  time:  Civ.  Code  Cal.,  sees.  82,  92,  107,  111,  annotated. 

Colorado, — 1.  Natural  impotency  at  marriage;  2.  Bigamy;  3.  Adultery, 
unless  both  are  guilty,  or  have  acted  in  collusion;  4.  Willful  desertion  for 
one  year;  5.  Willful  absence  of  either  party  from  state,  without  intention  of 
returning;  6.  Non-support  for  one  year  by  husband  having  ability  to  provide; 
7.  Habitual  drunkenness;  8.  Extreme  cruelty;  9.  Conviction  of  crime  or 
infamous  offense:  Oen.  Stats.  CoL,  1883,  p.  397. 

Connecticut,— I.  Adultery;  2.  Fraudulent  contract;  3.  Willful  desertion  for 
three  years  with  total  neglect  of  duty;  4.  Seven  years' absence  of  either  party 
unheard  from;  5.  Sentence  to' imprisonment  for  life;  6.  Infamous  crime, 
involving  violation  of  conjugal  duty,  and  punishable  by  imprisonment  in  the 
state  prison;  7.  Any  misconduct  of  either  party  permanently  destroying  the 
other's  happiness;  8.  Habitual  intemperance;  9.  Intolerable  cruelty:  Qen. 
Stats.  Conn.,  Rev.  1875,  p.  188,  annotated. 

Dakota, — The  causes  for  annulling  marriage,  the  causes  for  divorce,  and 
causes  for  denying  it  are  the  same  as  those  of  California,  except  that  deser- 
tion, willful  neglect,  or  habitual  intemperance  must  continue  for  two  yean 
to  be  a  ground  of  divorce:  Civ.  Code  Dak.,  sees.  54,  60,  61. 

J)f$triei  of  Columbia, — U  Any  cause  rendering  the  marriage  void  ab  initio^ 
or  where  it  is  voidable — as  where  person  marries  above  twelve  and  under  four- 
teen; 2.  Impotence  at  time  of  numriage;  3.  Adultery;  4.  Sentence  of  impris- 
onment for  life  or  for  seven  years  or  more;  5.  Previous  illicit  carnal  inter- 
course without  knowledge  of  her  husband;  6.  Abandonment  for  uninterrupted 
period  of  two  years,  if  deliberate  and  final;  7.  Cruelty,  endangering  life  or 
health;  8.  Three  years'  habitual  drunkenness.  For  tiiese  causes  a  divorce 
from  bed  and  board  may  be  decreed;  and  also  for  the  following:  1.  Cruelty 
of  treatment;  2.  Reasonable  apprehension  of  bodily  harm;  3.  Abandonment 
•ad  deaertion:  Rev.  Code  D.  C,  1857,  p.  296;  Browne's  Dig.,  p.  10. 
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Ddawam* — !•  Oonwingninity  or  affinity;  2.  Marriage  between  white  per- 
son and  negro  or  mulatto;  3.  Bigamy;  4.  Insanity-— for  theae  oanaea  the 
marriage  may  he  either  declared  void  or  affirmed;  5.  Adultery;  6.  Desertion 
for  three  years;  7.  Habitual  drunkenness;  8.  Impotenoy  at  time  of  marriage; 

0.  Extreme  cruelty;  10.  ConTiotion,  in  or  out  of  state,  after  marriage,  of  fel- 
ony under  the  state  law,  and  whether  such  crime  was  perpetrated  before  or 
after  marriage.  Total  diyoroes,  or  divorces  from  bed  and  board,  in  the  dis- 
cretion of  the  court,  may  be  decreed  for:  1.  Procurement  of  marriage  by  fraud 
for  want  of  nonage,  husband  being  under  eighteen  or  wife  under  sixteen,  and 
marriage  after  those  ages  not  being  voluntarily  ratified;  2.  Willful  neglect  of 
husband  for  three  years  to  provide  for  his  wife  the  common  necessariea  of  lifes 
Laws  DeL,  Bev.  Code  as  amended,  etc.,  1874,  p.  475. 

Florida,-^!,  Consanguinity  oraffinity ;  2.  Natural  impotency;  S.  Adultsry, 
unless  collusion;  4.  Former  wife  or  husband  living  at  date  ol  second  mar- 
riage, in  which  instance  the  second  marriage  is  void  ab  initio;  6.  Extreme 
cruelty  in  either  party;  6.  Habitual  indulgence  of  \iolent  and  ungovernable 
temper;  7.  Habitual  intemperance;  8.  Willful,  continued,  and  obetinate  de- 
sertion for  one  year.  All  divorces  granted  here  are  total:  Laws  Fla.,  Bush'e 
Dig.,  p.  287. 

Oforgia, — 1.  Consanguinity  and  affinity;  2.  Mental  incapaci^  at  time  ol 
marriage;  3.  Impotency  at  time  of  marriage;  4.  Forces,  menaces,  duress,  or 
fraud;  5.  Pregnancy  of  wife  at  marriage  unknown  to  husband;  6.  Adulteiy; 
7.  Willful  and  continued  desertion  for  three  years;  8.  Sentence  of  imprison* 
ment  for  two  years  or  more.  The  foregoing  are  grounds  for  total  divoroe. 
Either  a  total  or  partial  divorce  may,  in  the  jury's  discretion,  be  granted  for: 

1.  Cruel  treatment;  2.  Habitual  intoxication.  And  partial  divorces  may  be 
granted  on  any  ground  which  was  held  sufficient  in  the  English  courts  prior 
to  May  4,  1784.  If  the  adultery,  desertion,  cruel  treatment,  or  intoxication 
has  been  occasioned  by  collusion;  or  if  consented  to  by  the  other  party;  or  if 
both  have  been  guilty  of  like  conduct;  or  if  voluntary  condonation  and  cohab- 
itation follow  the  acts,  with  notice,  etc. — then  no  divorce  shall  be  granted.  It 
may  be  also  refused  upon  recrimination:  Code  Ga.,  1873,  sees.  1712-1714^ 
valuably  annotated. 

,  /UinoM. — 1.  Impotency,  dating  from  marriage,  and  still  existing;  2.  Big- 
amy; 3.  Adultery,  unless  collusion,  or  where  both  parties  are  guilty,  or  it 
has  been  consented  to;  4.  Willful  desertion  for  two  years;  5.  Habitual  drunk- 
enness for  two  years;  6.  Attempt  upon  life  of  other  party  to  marriage,  by 
poison  or  other  means  showing  malice;  7.  Extreme  and  repeated  cruelty;  8. 
Conviction  of  felony  or  other  infamous  crime.  If  injury  complained  of  was 
occasioned  by  collusion,  or  done  with  plaintifiTs  assent  to  obtain  a  divorce,  or 
if  plaintiff  consented  thereto,  no  divorce  shall  be  granted:  E.  S.  HL,  1874» 
p.  420. 

Indiana, — 1.  Consanguinity;  2.  Affinity;  3.  Difference  of  color;  4.  Big- 
amy— all  such  marriages,  if  solemnized  within  the  state,  are  absolutely  void 
without  any  legal  proceedings.  Divorces  may  be  decreed  for  the  following 
causes,  and  no  other:  5.  Adultery;  6.  Impotency  at  time  of  marriage;  7. 
A.bandonment  for  two  years;  8.  Cruel  and  inhuman  treatment  of  either  party 
by  the  other;  9.  Habitual  drunkenness  of  either;  10.  Husband's  failure  to 
make  reasonable  provision  for  his  family  for  two  years;  11.  Conviction,  after 
marriage^  in  any  county,  of  an  inftkmous  crime.  In  cases  of  adultery,  the  di- 
vorce is  refused  if  the  offense  has  been  committed  with  the  connivance  of  the 
complainant,  or  if  there  has  been  voluntary  cohabitation  after  knowledge  ol 
the  fact,  or  if  complainant  be  proved  guilty  of  a  similar  crime:  2  Davis's  R.  & 
Ind.,  1876,  pp.  324, 326,  327»  328,  annotated. 
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Iowa. — 1.  Where  marriage  between  the  parties  it  toid,  ae  where  it  it  pro- 
hibited by  law;  2.  Impotenojat  time  of  marriage;  8.  Where  either  party  had 
a  hosband  or  wife  living  at  the  time  of  the  marriage,  provided  inch  party  hat 
not  oohabited  with  the  other  after  the  death  of  the  former  hnaband  or  wile; 
in  snob  caae  it  it  valid;  4.  Inaanity  or  idiocy  at  time  of  marriage— for  the 
foregoing  caoaet  marriages  may  be  annulled;  5.  Adultery;  6.  Toilful  deser- 
tion for  two  years  without  reasonable  canse;  7.  Conviction  of  felony  after 
marriage;  8.  Habitual  drunkenness;  9.  Inhuman  treatment,  endangering  the 
other's  life;  10.  Pregnancy  of  wife  by  another  than  her  husband,  unless  he 
had  illegitimate  offspring  then  living,  and  unknown  to  wife  at  time  of  mar- 
riage. Defendant  may  obtain  divorce  for  like  causes  above  stated  by  filing  a 
crosB-petitton.  No  divorce  will  be  granted  on  testimony  of  plaintiff  akme; 
Miller's  Code  Iowa,  1880^  sees.  2211,  2223-2225,  2231,  annotated. 

Idaho. — 1.  Consanguinity;  2.  Former  husband  or  wife  living— such  ipar- 
riages,  if  solemnised  within  the  territory,  are  void  without  decree  of  divoroa 
or  legal  process;  3.  Incapacity  of  assent  for  want  of  age  or  understanding] 
4.  Proof  of  fraud*-in  such  oases,  if  there  shall  have  been  no  subsequent 
voluntary  cohabitation,  the  marriage  shall  be  void  from  sentence  of  nullity; 
but  in  no  case  shall  a  marriage  be  adjudged  a  nullity  on  the  ground  that  out 
of  the  parties  was  under  age  of  legal  consent,  if  free  cohabitation  as  husband 
and  wife  followed  after  the  parties  attained  such  age;  nor  shall  the  marriage 
of  an  insane  person  be  adjudged  void  after  his  restoration  to  reason,  if  mat- 
rimonial cohabitation  freely  followed  after  such  insane  person  was  rettored  to 
sound  mind;  5.  Lnpotency  at  marriage,  continuing  to  time  of  divorce;  6. 
Adultery  subsequent  to  marriage  and  remaining  unforgiven;  7.  Willful  de- 
sertion for  two  years;  8.  Conviction  of  felony  or  infamous  crimes;  0.  Habit- 
ual gross  drunkenness,  contracted  since  marriage,  and  incapacitating  party 
from  contributing  his  or  her  share  towards  supporting  family;  10.  Extreme 
cruelty;  11.  N^lectof  husband  for  two  years  to  provide  common  neoewa 
ries  of  life,  where  it  is  not  the  result  of  poverty  and  could  be  avoided  by 
ordinary  industry:  Laws  Idaho,  1864,  pp.  615,  616. 

JTojMcu. — 1.  Bigamy;  2.  Abandonment  for  one  year;  3.  Adultery;  4.  Im- 
potency;  5.  Pregnancy  by  another  man  at  time  of  marriage;  6.  Extreme 
cruelty;  7.  Fraudulent  contract;  8.  Habitual  drunkenness;  0.  Gross  neglect 
of  duty;  10.  Conviction  of  felony,  and  imprisonment  therefor  subsequent  to 
the  marriage.  But  the  court  may,  in  its  discretion,  refuse  to  grant  a  divorce 
where  the  parties  appear  to  be  in  equal  wrong;  and  recrimination  may  be 
shown:  Com.  Laws  Kan.,  1879,  sees.  4178,  4181,  4182,  pp.  690,  691,  anno- 
tated. 

Kenihtcky. — ^A  man  shall  not  marry  his^  mother,  grandmother,  sister, 
daughter,  or  granddaughter;  nor  the  widow  or  divorced  wife  of  his  father, 
grandfather,  son,  or  grandson;  nor  the  daughter,  granddaughter,  mother,  or 
grandmother  of  his  wife;  nor  the  daughter,  or  granddaughter  of  his  brother 
or  sister;  nor  the  sister  of  his  father  or  mother.  A  woman  shall  not  marry 
her  father,  grandfather,  brother,  son,  or  grandson;  nor  the  widower  or  di- 
voroed  husband  of  her  mother,  grandmother,  daughter,  or  grandaughter;  nor 
the  son,  grandson,  father,  or  grandfather  of  her  husband;  nor  the  son  or 
grandson  of  her  brother  or  sister;  nor  the  brother  of  her  father  or  mother. 
If  relationship  is  founded  on  marriage,  the  prohibition  shall  continue,  not- 
withstanding the  diMolution  of  the  marriage  by  death  or  divorce,  unless  the 
divorce  is  for  a  canse  that  rendered  the  marriage  originally  illegal  or  void. 
This  section  indodet  illegitiniate  children  and  relatives.  Marriages  prohib- 
ited by  this  teotion  are  incettuout  and  void.    The  following  marriaget  ara 
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•bo  proliibited  aad  declared  yoid:  I.  With  an  idiot  or  lumtio;  2.  Between 
%  white  peraon  and  negro  or  mulatto;  3.  With  person  having  husband  oi 
wife  living  and  undivoroed;  4.  When  not  solemnised  or  contracted  in  the 
presence  of  an  authorized  person  or  society;  5.  When  male  is  under  fourteen, 
and  female  under  twelve,  at  time  of  marriage.  Both  husband  and  wife  may 
have  a  divorce  for  the  following  causes:  I.  Such  impotenoy  or  malformation 
as  prevents  sexual  intercourse;  2.  Living  apart  without  any  cohabitation  for 
five  consecutive  years  next  before  the  application.  And  the  party  not  in 
fault,  for  the  following  causes:  3.  Abandonment  for  one  year;  4^  living  in 
adultery  with  another  man  or  woman;  5.  Condemnation  for  felony,  here  or 
elsewhere;  6.  Concealment  from  the  other  party  of  any  loathsome  disease  ex* 
istiog  at  the  time  of  marriage,  or  contracting  such  afterwards;  7.  Force, 
duress,  or  fraud  in  obtaining  the  marriage;  8.  Union  with  any  religious 
society  whose  creed  and  rules  require  a  renunciation  of  the  marriage  cove- 
nant, or  forbid  the  husband  and  wife  from  cohabiting.  Also  to  the  wife 
when  not  in  like  fault,  for  the  following  causes:  9.  Confirmed  habits  of 
drunkenness  of  husband  for  one  year,  accompanied  with  a  wasting  of  his  es- 
tate, life,  health,  or  labor,  and  without  any  suitable  provision  for  the  main* 
tenance  of  his  wife  and  children;  10.  Habitually  behaving  towards  her  l^ 
the  husband,  for  not  less  than  six  months,  in  such  cruel  and  inhuman  man- 
ner  as  to  indicate  a  settled  aversion  to  her,  or  to  destroy  permanently  her 
peace  and  happiness;  11.  Such  cruel  beating  or  injury,  or  attempts  at  injury, 
by  the  husband,  as  indicate  an  outrageous  and  ungovernable  temper  in  liim, 
resulting  in  probable  danger  to  her,  or  great  bodily  injury,  should  she  remain 
with  him.  Also  to  the  husband  for  the  following  causes:  12.  Pregnancy  of 
wife  at  marriage  by  another  man  without  the  husband's  knowledge;  13.  Adul- 
tery committed  by  the  wife,  or  such  lewd,  lascivious  behavior  on  her  part  as 
proves  her  to  be  unchaste,  without  actual  proof  of  a  specific  act  of  adultery; 
14.  Lunacy,  and  unsound  mind,  of  confirmed  and  incurable  character,  of  not 
less  than  three  years*  continuance,  and  which  is  the  result  of  intemperance, 
or  of  an  hereditary  taint  of  insanity,  concealed  from  the  other  party  at  the 
time  of  boaniage,  seems  also  to  be  a  ground  of  divorce  to  both  husband  and 
wife,  where  the  judge  concurs  in  verdict  of  jury  before  divorce;  15.  Divorce 
from  bed  and  board  may  also  be  granted  for  any  of  the  causes  which  allow  a 
divorce,  or  for  such  other  cause  as  the  court  in  its  discretion  may  deem  snflS* 
dent.  There  shall  not  be  granted  to  any  person  more  than  one  divoroe,  ex- 
cept for  the  causes  for  which  a  divorce  may  be  granted  to  both  husband  and 
wife,  and  to  the  party  not  in  fault  against  the  other  for  living  in  adultery. 
Petition  cannot  be  confessed,  and  admissions  of  defendant  alone  are  insuffi- 
cient proof:  Myers*s  Sup.  to  R.  S.  Ey.,  p.  711;  Qen.  Stats.  Ey.,  1873,  pp. 
614,  515,  523-525;  2  Stanton's  BL  &  Ey.,  pp.  17»  18,  annotated. 

Lauiaiana. — 1.  Adultery;  2.  Habitual  intemperance,  excesses,  cruel  treat- 
ment, or  outrageous  onduct,  rendering  life  insupportable;  3.  Condenmatioo 
to  an  ignominious  punishment,  or  where  the  party  being  charged  with  an  in- 
famous offense  flies  from  justice;  4.  Desertion  for  five  years,  where  the  absent 
party  has  been  summoned  to  return  by  order  of  a  competent  court,  and  re- 
fuses to  do  so.  Except  in  the  third  case,  and  where  the  party  in  convicted  of 
adultery,  a  decree  from  bed  and  board  must  first  be  obtained.  One  year  later 
a  decree  for  total  divorce  may  be  applied  for,  if  there  has  been  no  reconcilia- 
tion. In  the  excepted  cases,  judgment  of  divorce  may  be  granted  in  the  same 
decree  which  pronounced  the  separation  from  bed  and  board.  It  seems,  too, 
that  a  foreign  cause  of  divorce,  sufficient  in  this  state  to  support  a  decree 
Cram  bed  and  board,  will  enable  the  wife  to  obtain  such  divorce,  where  the  • 
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marriaflse  was  oontraoted  in  tha  state,  and  the  wifo  w«iit  ont  of  H  with  hoi 
husband,  batretorned  alone:  Yooriiies's  B.  S.  La.,  1876,  sees,  1190,  1192, 
1198. 

Maine, — ^No  man  shall  marry  his  mother,  grandmother,  daughter,  grand- 
daughter,  step-mother,  grandfather's  wife,  son's  wife,  grandson's  wife,  wife's 
mother,  wife's  grandmother,  wife's  daoghter,  wife's  granddaughter,  sister, 
brother's  daughter,  sister's  daughter,  father's  sister,  or  mother's  sister;  and 
DO  woman  shall  marry  her  fathec,  grandfather,  son,  grandson,  step-father, 
grandmother's  husband,  daughter's  husband,  granddaughter's  husband,  hus- 
band's father,  husband's  grandfather,  husband's  son,  husband's  grandson, 
brother,  brother's  son,  sister's  son,  father's  brother,  or  mother's  brother. 
And  no  insane  person  or  idiot  is  capable  of  contracting  marriage.  All  such 
marriages,  as  well  as  those  prohibited  by  law,  and  those  contracted  while  either 
party  has  a  living  nndivorced  wife  or  husband,  are,  if  solemnised  within  the 
state,  absolutely  void;  and  the  sentence  for  life  of  either  party,  and  confine- 
ment under  it,  dissolves  the  bonds  of  matrimony  without  legal  process  in 
either  case.  Divorces  are  obtained  for:  1.  Adultery;  2.  Impotence;  8.  Ex- 
treme cruelty;  4^  Utter  desertion  for  three  consecutive  years  next  prior  to 
filing  of  libel;  5.  Gross  and  confirmed  habits  of  intoxication;  6.  Cruel  and 
abusive  treatment;  7.  Where  the  husband,  having  sufficient  ability,  cruelly 
neglects  to  provide  for  his  wife;  provided,  that  the  parties  were  married  in 
this  state,  or  cohabited  here  after  marriage,  or  if  the  libelant  resided  here 
when  the  cause  of  divorce  accrued,  or  had  resided  here  in  good  faith  for  one 
year  prior  to  the  commencement  of  proceedings.  But  when  both  parties  have 
been  guilty  of  adultery,  or  th^re  is  collusion  between  them  to  procure  a 
divorce,  it  shall  not  be  granted.  If  the  parties  leave  the  state  to  obtain  a 
divorce  elsewhere  for  causes  not  legal  in  Maine,  such  divorce  will  there  be 
void.  The  intermarriage  of  a  white  person  with  a  negro,  mulatto,  or  an  In- 
dian, and  the  entry  of  one  under  age  of  legal  consent  into  marriage,  seems  to 
be  impliedly  prohibited:  R.  S.  Me.,  1883,  pp.  515,  520-523,  annotated. 

Maryland, — ^Any  marriage  within  the  degrees  of  kindred  or  affinity  ex- 
pressed in  the  Maine  table  will  render  it  void;  and  divorcee  will  be  decreed 
for:  1.  Impotency  at  marriage;  2.  Consanguinity  or  affinity;  3.  Adultery; 
4.  Abandonment  for  three  years,  deliberate  and  finsl,  with  no  reasonable  ex- 
pectation of  reconciliation;  5.  Illicit,  carnal  interoourse  by  wife  before 
marriage  with  another  man  than  her  husband,  the  same  being  unknown  to 
her  husband  at  the  time  of  marriage.  Divorces  from  bed  and  board  are  de- 
creed for:  6.  Cruel  treatment;  7.  Excessively  vicious  conduct;  8.  Abandon- 
ment and  desertion;  9.  And  for  all  the  above  causes  for  which  a  total  divorce 
would  be  grsnted.  No  divorce  will  be  granted  for  cause  occurring  out  of 
state,  unless  applicant  has  resided  for  two  years  last  past  before  suit  in  the 
state.  A  total  divorce  is  not  prevented  by  a  prior  partial  divorce;  and  ad- 
missions or  consent  vnll  not  authorize  a  decree:  Bev.  Code  Md.,  1878,  pp. 
480,  481,  annotated. 

jyToMocAtCMfto.— The  prohibitions  are  the  same  as  in  Maine.  Every  marriage 
solemnized  within  this  commonwealth,  which  is  prohibited  on  account  of  con- 
sanguinity or  affinity,  or  bigamy,  insanity,  or  idiocy,  is  void  without  legal 
process.  So  is  a  marriage  under  age  of  consent,  if  the  parties  separate  during 
such  nonage,  and  do  not  afterwards  cohabit:  Sec.  1.  A  divorce  from  the 
bonds  of  matrimony  may  be  decreed  for  adultery,  impotency,  extreme  cruelty, 
utter  desertion  continued  for  three  ccmseoutive  years  next  prior  to  the  filing  of 
iMie  libel,  gross  andoonfirmed  habits  of  intoxication,  cruelandabusive  treatment; 
UK\  itii  the  libel  of  the  wife,  when  the  husband,  being  of  sufficient  ability,  grossly 
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or  wantomlj  and  oraelly  refnset  or  negloote  to  provide  toitablA  mahitsnaiiet 
for  her:  Sec.  2.  Saeh  divorce  may  also  be  decreed  when  either  party  has 
separated  from  the  other  without  hie  or  her  oonBeot,  and  haa  nnited  with  a 
religions  sect  or  society  that  professes  to  believe  the  relation  of  husband  and 
wife  void  or  unlawful,  and  has  continued  united  with  such  sect  or  aocnety  for 
three  years,  refusing  during  that  term  to  cohabit  with  the  other  party;  or 
wu^n  either  party  has  been  sentenoed  to  confinement,  at  hard  labor  for  L'fe  or 
for  five  years  or  more  in  the  state  prison  or  in  a  jail,  or  house  of  oartecUoo^ 
and  after  a  divorce  for  such  cause,  no  pardon  granted  to  the  party  so  sentenced 
shall  restore  such  party  to  his  or  her  conjugal  rights:  Sec  3.  When  a  divoroe 
from  bed  and  board  under  laws  heretofore  in  force  or  a  divoroe  nisi  has  been 
decreed  and  the  parties  have  lived  separately  for  three  consecutive  jrsars  next 
after  the  decree^  a  divorce  from  the  bonds  of  matrimony  may  be  decreed  upon 
the  petition  of  the  party  in  whose  favor  the  previous  decree  was  granted;  and 
when  the  parties  have  lived  separately  for  five  consecutive  years  next  after 
such  decree,  a  divoroe  from  the  bonds  of  matrimony  may  be  decreed  in  favor 
of  either  party:  Sec.  4.  Except  as  provided  in  the  following  section,  no 
divoroe  shall  be  decreed  if  the  parties  have  never  lived  together  as  husband 
and  wife  in  the  commonwealth;  nor  shall  a  divorce  be  decreed«fdr  a  cause 
occurring  in  another  state  or  country,  unless,  before  such  cause  occurred,  the 
parties  had  lived  together  as  husband  and  wife  in  the  commonwealth,  and  one 
of  them  lived  in  the  commonwealth  at  the  time  when  the  cause  occurred: 
Sec  5.  When  the  libelant  has  resided  in  the  commonwealth  for  five  years 
next  preceding  the  filing  of  the  libel,  or  if  the  parties  were  inhabitants  of  the 
commonwealth  at  the  time  of  their  marriafte,  when  the  libelant  has  been 
such  an  inhabitant  for  three  years  next  preceding  such  filing,  a  divorce  may 
be  granted  for  any  cause  allowed  by  law,  whether  it  occurred  in  the  common- 
wealth or  elsewhere,  unless  it  appears  that  the  b'belant  has  removed  into  the 
commonwealth  for  the  purpose  of  obtaining  a  divorce:  Pub.  Stats.  Mass., 
1882,  c.  14fi,  p.  813,  annotated.  All  decrees  of  divoroe  are  to  be  entered  nist, 
to  become  absolute  after  the  expiration  of  six  months  from  the  entry  thereof, 
on  application,  etc,  unless  for  cause  it  shall  be  otherwise  ordered:  Id.,  sec  19, 
p.  815.  And  libel  for  desertion  is  not  to  be  defeated  by  a  temporary  return: 
Id.,  sec  20,  p.  815.  Foreign  divoroe  obtained  by  resident  of  commonwealth 
for  cause  occuiring  there,  while  the  parties  resided  there,  and  wliich  would 
not  authorize  a  divorce  in  the  commonwealth,  are  invalid:  Id.,  sec  41, 
p.  817. 

Michigani,^!.  Consanguinity  and  afiSnity;  2.  Bigamy;  8.  Insanity  and 
idiocy  at  time  of  marriage;  4.  Marriage  under  age  of  legal  consent  without 
subsequent  cohabitation;  5.  Force  or  fraud  in  consummating  the  marriage; 
6.  Sentence  of  imprisonment  for  life— in  all  the  foregoing  cases,  where  the 
marriage  has  been  solemnized  in  the  state,  it  is  void  without  decree  or  legal 
process;  but  marriages  between  white  persons  and  those  wholly  or  in  part 
of  African  descent  are  valid;  7.  Adultery;  8.  Physical  incapacity  at  the  time 
of  marriage,  if  suit  is  brought  within  two  years;  9.  Sentence  of  imprisonment 
for  three  years  or  more;  10.  Desertion  for  two  years;  11.  Habitual  drunk- 
enness of  either  party;  12.  Court  may,  in  its  discretion^  divorce  resident 
whose  husband  or  wife  shall  have  obtained  a  divorce  in  any  other  statot 
Divorces  from  bed  and  board  forever,  or  for  a  limited  time,  are  granted  for: 
13.  Extreme  cruelty,  whether  by  personal  violence  or  other  means;  14.  Utter 
desertion  for  two  years;  15.  Where  the  husband,  having  ability  to  provide 
suitable  maintenance  for  his  wife,  grossly  or  wantonly  and  cruelly  refuses  or 
neglects  to  do  so.    The  same  causes,  in  the  court's  discretion,  will  answer  in 
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ftppUoation  for  *  totd  divoroe:  2  Howell's  Annotated  Steli.  lflolL»  1882; 
toot.  8211,  8214,  822S,  8224,  8227-8280,  82S0.  Ko  diToroe  ihall  be  gnated 
nnleet  the  party  esliibiting  the  petition  or  bill  of  oomplaint  therefor  ihall 
have  rosided  in  thia  state  one  year  immediately  preceding  the  time  of  ex- 
hibiting  aaoh  petition  or  bill;  or  nnleea  the  marriage  was  solemnised  in  this 
-state,  and  the  oompUinant  shall  have  resided  in  this  state  from  the  time 
of  snob  marriage  to  the  time  of  exhibiting  the  petition  or  bill:  Id.,  see.  8231. 
No  diyoroe  shall  be  decreed  in  any  case,  when  it  shall  appear  that  the  pe- 
tition or  bill  therefor  was  founded  in  or  exhibited  by  ooUnsion  between 
the  parties,  nor  where  the  party  complaining  shall  be  guilty  of  the  same 
erime  or  miscondnct  charged  against  the  respondent:  Id.,  sec.  8232.  In 
case  of  adultery,  althou^  the  fact  of  adultery  be  established,  the  ooorl 
may  deny  a  diyoroe  when  the  offense  shall  appear  to  have  been  committed 
by  the  procurement  or  with  the  oonnivance  of  the  complainant;  or  when  the 
offense  charged  shall  have  been  forgiven  by  the  injured  party,  and  such  for> 
giveness  be  proved  by  express  proof,  or  by  the  voluntary  cohabitation  of  the 
parties,  with  the  knowledge  of  the  offense,  or  where  the  suit  shall  not  have 
been  brought  within  6ve  yean  after  complainant's  discovery  of  the  offanset 
Id.,  see.  8281. 

Jftmietota. — ^Bialea  under  eighteen  and  females  under  fifteen  are  incapable 
of  contracting  marriage.  Person  having  a  husband  or  wife  living  is  prohib- 
ited from  manying;  and  so  are  parties  who  are  nearer  of  kin  than  first 
oonains,  computing  by  rules  of  the  civil  law,  whether  of  half  or  the  whole 
blood:  Stats.  Minn.,  1878,  sees.  2,  3,  p.  828.  Marriages  ars  void  if  con* 
tracted  within  the  degrees  mentioned,  if  against  the  prohibitions  of  law,  or 
if  tney  are  bigamous;  provided,  that  if  any  person  whoee  husband  or  wife 
Las  been  absent  for  five  successive  years,  without  being  known  to  such  per- 
son to  be  living  during  that  time,  marries  during  the  life-time  of  such  absent 
husband  or  wife,  the  marriage  shall  be  void  only  from  the  time  that  its  nullity 
is  pronounced  by  a  court  of  competent  authority.  And  consent  obtained  by 
force  or  fraud,  or  incapacity  of  assent  from  lack  of  age  or  understanding,  renders 
the  marriage  void  from  the  time  its  nullity  is  declared  by  a  competent  court 
Causes  for  divorce:  1.  Adultery;  2.  Impotency;  3.  Cruel  and  inhuman  treat* 
ment;  4.  Sentence  of  imprisonment  to  i>enitentiary  subsequent  to  marriage; 
A.  Willful  desertion  for  three  years  next  preceding  the  filing  ci  the  complaint; 
8.  Habitual  drunkenness  for  the  space  of  one  year  immediately  preceding  the 
filing  of  the  complaint.  No  divorce  shall  be  granted  unless  the  complainant 
has  resided  in  this  state  one  year  immediately  preceding  the  time  of  exhibit- 
ing the  complaint,  except  for  adultery  committed  while  the  complainant  was 
a  resident  of  this  state.  In  any  action  brought  for  a  divorce  on  the  ground 
of  adultery,  although  the  &ot  of  adultery  is  established,  the  court  may  deny 
a  divorce  in  the  following  cases:  1.  When  it  appears  that  the  offimse  was 
committed  by  the  procurement  or  with  the  connivance  of  the  complainant; 
2.  When  there  has  been  an  express  forgiveness  of  the  adultery  charged,  or  a 
voluntary  cohabitation  of  the  parties,  with  knowledge  of  the  offense;  3. 
When  the  action  has  not  been  brought  within  three  years  after  the  discoverv 
by  the  complainant  of  the  offense  charged;  4.  When  it  is  proved  that  the 
plaintiff  has  also  been  guilty  of  adultery,  under  such  drcomstances  as  wouk^ 
have  entitled  the  defendant,  if  innocent,  to  a  divorce.  A  separation  from 
bed  and  board  forever,  or  for  a  limited  time,  may  be  decreed  on  the  complaint 
of  a  married  woman  in  the  following  cases:  1.  Between  any  husband  and 
wife  inhabitants  of  this  state;  2.  When  the  marriage  shall  have  been  sol* 
— *"<— «^  or  shall  have  taken  place  within  this  state,  and  the  wife  shall  be  aa 
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aotaal  resident  at  the  time  of  exhibiting  her  oomphdnt;  8.  When  the  mar- 
riage  shall  have  taken  place  ont  of  this  state,  and  the  parties  have  become 
and  remain  inhabitants  of  this  state  at  least  one  year,  and  the  wife  shall  be 
an  actual  resident  at  the  time  of  exhibiting  her  complaint.  And  snch  sepa- 
ration may  be  decreed  for  the  following  causes:  1.  The  cruel  and  inhuman 
treatment,  by  the  husband,  of  the  wife;  2.  Such  conduct  on  the  part  of  the 
husband  towards  his  wife  as  may  render  it  unsafe  and  improper  for  her  to 
cohabit  with  him;  3.  The  abandonment  of  the  wife  by  the  husband,  an4  his 
refusal  or  neglect  to  provide  for  her:  Id.,  sees.  1,  2,  6,  8,  9,  30,  31,  pp.  628, 
629. 

Mi$ns^ppL — 1.  Consanguinity  and  affinity;  2.  Natural  impotency;  3. 
Adultery;  4.  Sentence  to  penitentiary  if  not  pardoned  before  being  sent  there; 
5.  Willful,  continued,  and  obstinate  desertion  for  two  years;  6.  Habitoal 
drunkenness;  7.  Habitual  cruel  and  inhuman  treatment,  marked  4>y  personal 
violence;  8.  Another  husband  or  wife  living;  9.  Insanity  or  idio<7  unknown 
at  marriage;  10.  Pregnancy  of  wife  by  another  man  at  marriage  without  her 
husband's  knowledge.  If  any  person  shall  take  any  maid,  widow,  or  wife, 
contrary  to  her  will,  and  shall  marry  her  himsdf,  or  cause  or  procure  her  to  be 
married  to  another,  every  such  marriage  is  void.  But  in  applications  for 
divorce  for  adultery,  if  it  should  appear  that  it  was  committed  by  collusion 
of  the  parties,  for  the  purpose  of  procuring  a  divorce,  or  if  both  parties  be 
guilty  of  adultery,  or  if  they  cohabited  after  a  knowledge  of  the  adultery, 
then  no  divorce  shall  be  granted:  Bev.  Code  Miss.,  1871  >  sees,  1764, 1767, 
1768, 1770. 

Mi890un» — 1.  When  a  marriage  has  been  or  shall  be  solenmirod  between 
two  persons,  and  either  party  at  the  time  of  the  contract  of  marriage  was  and 
still  is  impotent;  2.  Or  had  a  wife  or  a  husband  living  at  the  time  of  the 
marriage;  3.  Or  has  committed  adultery  since  the  marriage;  4.  Or  has  absented 
himself  or  herself,  without  a  reasonable  cause,  for  the  space  of  one  year;  & 
Or,  during  said  marriage,  shall  have  been  convicted  of  felony  or  infamous 
crime;  6.  Or  ^hall  have  been  addicted  to  habitual  drunkenness  for  the  space 
of  one  year;  7.  Or  shall  be  guilty  of  such  cruel  or  barbarous  treatment  as  to 
endanger  the  life  of  the  other;  8.  Or  shall  offer  such,  indignities  to  the  ether 
as  shall  render  his  or  her  condition  intolerable;  9.  Or  when  the  husband  shall 
be  guilty  of  such  conduct  as  to  constitute  him  a  vagrant,  within  the  meaning 
of  the  law  respecting  vagrants;  10.  Or  where,  prior  to  the  contract  of  mar- 
riage, or  the  solemnization  thereof,  either  party  shall  have  been  convicted  of 
a  felony  or  infamous  crime  in  any  state,  territory,  or  country,  without  knowl- 
edge on  the  part  of  the  other  party  of  such  fact  at  the  time  of  such  marriage; 
11.  Or  where  the  intended  wife,  at  the  time  of  contracting  marriage,  or  at 
the  time  of  the  solemnisation  thereof,  shall  have  been  pregnant  by  any  other 
man  ihui  her  intended  husband,  and  without  his  knowledge  at  the  time  of 
such  solemnization — ^the  injured  party,  for  any  of  the  causes  above  enumer- 
ated, may  obtain  a  divorce  from  the  bonds  of  matrimony.  But  if  it  shall 
appear  to  the  court  that  the  adaltery,  or  other  injury  or  offense  complained 
of,  shall  have  been  occasioned  by  the  collusion  of  the  parties,  or  done  with  an 
intention  to  procure  a  divorce,  or  that  the  complainant  was  consenting  thereto, 
or  that  both  parties  have  been  guilty  of  adultery,  then  no  divorce  shall  be 
granted:  1  R.  S.  Mo.,  1879,  sees.  2174,  2181,  annotated. 

Montana. — 1.  Natural  impotency;  2.  Bigamy;  3.  Adultery  subsequent  to 
marriage  if  not  followed  by  cohabitation;  4.  Willful  absence  without  rea- 
sonable cause  for  one  year;  5.  Willful  absence  of  one  party  from  the  other, 
soupled  with  a  departure  from  the  territory,  and  without  an  intention  to  f 


Digitized  by  VjOOQIC 


Dec  1856.]  Ramakicr  v.  Hamakrh,  717 

torn;  6.  Habituml  dnmkeiiDeM  for  one  year;  7.  Extreme  eroAlty;  8.  Oon^ 
riotion  of  felony  or  other  infamons  crime,  without  snbeeqnent  odhaMtatioii. 
Bat  if  it  shall  appear,  that  the  injory  or  offense  complained  of  was  by  ooUn- 
sion  of  the  parties  for  the  pnrpose  of  obtaining  a  divorce,  or  that  both  parties 
have  been  gnilty  of  adultery,  when  adultery  is  the  ground  of  complaint,  then 
no  divorce  shall  be  decreed:  Ck>d.  Stat  Mont.,  1871-2,  p.  457. 

NebfwJxL, — 1.  When  one  party  is  a  white  person  and  the  other  is  possessed  of 
one  fourth  or  more  n^gro  blood ;  2.  When  either  party  has  a  husband  or  wife  liv- 
ing at  the  time  of  marriage;  3.  When  either  party  is  insane  or  an  idiot  at  the  time 
of  marriage;  4.  When  the  parties  stand  to  each  other  in  the  relation  of  parents 
and  children,  grandparents  and  grandchildren,  brother  and  sister  of  half  as 
well  as  whole  bldod,  uncle  and  niece,  aunt  and  nephew — ^the  section  extending 
to  ill^timate  as  well  as  legitimate  children  and  relatives-f-all  such  marriages 
are  void  without  any  decree  of  divorce;  5.  Marriages  under  nonage,  followed 
by  separation  before  age,  and  these  where  consent  has  been  obtained  by 
fraud  or  force,  if  cohabitation  does  not  follow  in  either  case,  are  voida- 
ble; 6.  Adultery;  7.  Physical  impotency  at  time  of  marriage,  if  brought 
within  two  years;  8.  Sentence  of  imprisonment  for  three  years;  9.  WiWil 
abandonment  without  just  cause  for  two  years;  10.  Habitual  drunkenness; 
1 1.  Sentence  of  imprisonment  for  life.  A  divorce  from  the  bonds  of  matri- 
mony or  from  bed  and  board  may  be  decreed  for  the  cause  of:  1.  Extreme 
cruelty,  whether  practiced  by  using  personal  violence  or  by  otlier  means; 

2.  Or  for  utter  desertion  of  either  party  for  the  term  of  two*years;  3.  And  a 
like  divorce  may  be  decreed  on  complaint  of  the  wife  when  the  husband, 
being  of  sufficient  ability  to  provide  suitable  maintenance  for  her,  shall 
grossly  or  wantonly  and  cruelly  refuse  or  neglect  so  to  do.  But  no  divorce 
shall  be  decreed  in  any  case  when  it  shall  appear  that  the  petition  therefor 
was  founded  in  or  exhibited  by  eoUusion  between  the  parties,  nor  where  the 
party  complaining  shall  be  guilty  of  the  same  crime  or  misconduct  ohaiged 
against  the  respondent.  And  in  any  suit  brought  for  a  divorce  on  the  ground 
of  adultery,  although  the  fact  of  adultery  be  established,  the  court  may  deny 
A  divorce  in  the  following  cases:  1.  When  the  dffense  shall  appear  to  have 
been  committed  by  the  procurement  or  with  the  connivance  of  the  com- 
plainant; 2.  When  the  offense  charged  shall  have  been  forgiven  by  the 
injured  party,  and  such  forgiveness  be  proved  by  express  proof,  or  by  the 
voluntary  cohabitation  of  the  parties  with  the  knowledge  of  the  offense; 

3.  When  there  shall  have  been  no  express  forgiveness  and  voluntary  cohabita- 
tion of  the  parties,  and  the  suit  has  not  been  brought  within  five  years  after 
complainant's  discovery  of  the  offense  charged:  Brown's  Comp.  Stats.  Neb., 
1881,  pp.  252,  253,  256,  341. 

Ntvada, — 1.  Consanguinity;  2.  Bigamy — ^these  make  marriages  void  with- 
out decree  or  other  legal  proceedings;  3.  Incapacity  of  assent  for  want  of 
age  or  understanding,  or  proof  of  force  or  fraud,  and  not  followed  in  either 
case  by  voluntary  cohabitation,  will  render  marriage  void  from  sentence  of 
nullity;  4.  Impotency  at  time  of  marriage,  continuing  to  time  of  divorce; 
6.  Adultery,  unforgiven;  6.  Willful  desertion  for  two  years;  7.  Conviction 
of  felony  or  infamous  crime;  8.  Habitual,  groes  drunkenness,  contracted  sinoe 
marriage,  and  Incapacitating  the  party  from  contributing  his  or  her  share  to 
the  support  of  the  family;  9.  Ex^*eme  cruelty;  10.  Neglect  of  husband,  for 
two  years,  to  provide  tiie  common  necessaries  of  life,  when  such  neglect  is 
not  Uie  result  of  poverty  on  the  part  of  the  husband,  which  he  could  not  avoid 
by  ordinary  industry:  1  Comp.  Laws  Nev.,  sees.  211,  215,  annotated. 

^Tev  Hamp^kire, — ^All  marriages  prohibited  by  law  on  account  of  the  ooii- 
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•Migiiliiity  or  ■flinity  of  the  parties,  or  where  dtiier  hM  ft  former  wife  or 
hnebeiid  living,  ksowing  each  wife  or  hnebend  to  be  alive^  if  eolemniaed  in 
the  state,  are  absolutely  void  without  any  deeree  of  divoroe  or  other  legal 
process.  DiTorces  may  be  granted  for  the  following  oaosesx  1.  Impotenoy  of 
either  party;  2.  Adultery  of  either  party;  3.  Extreme  cruel^cif  either  party 
to  the  other;  4.  ConTiotion  ot  either  party  of  crime  punishable  in  this  state 
with  imprisonment  for  more  than  a  year,  and  actual  imprisonment  under  subh 
conviction;  5.  When  either  party  has  so  treated  the  other  as  seriously  to  in- 
jure health;  6.  When  either  party  has  so  treated  the  other  as  secioosly  to 
endanger  reason;  7.  When  either  party  has  been  absent  three  years  together, 
and  has  not  been  heard  of;  &  When  either  party  1*  mi  habitual  drunkard, 
and  has  been  such  for  three  years  together;  9.  Whim  either  party  has  Joined 
any  religious  sect  or  society  which  professes  to  believe  the  relatioa  of  husband 
and  wife  unlawful,  and  refused  to  cohabit  with  the  other  for  six  months 
tc^ther;  10.  When  either  party,  without  sufficient  cause,  and  without  the 
consent  of  the  other,  has  abandoned  and  refused  for  three  years  together  to 
oohabit  with  the  other;  11.  When  the  husband  has  willingly  absented  him- 
self from  the  wife  for  three  years  together,  without  making  suitable  provision 
for  her  support  and  maintenance;  12.  When  the  wife  of  any  dtisen  has 
willingly  absented  herself  from  her  husband  without  his  consent  for  three 
years  together;  13.  When  the  wife  of  any  citisen  has  gone  to  reside  beyond 
the  limits  of  this  state,  and  remained  absent  and  separate  from  her  husband 
ten  years  together,  without  his  consent,  and  without  returning  to  claim  her 
marriage  rights;  14.  When  the  wife  of  any  alien  or  citizen  of  another  state, 
living  separate,  has  resided  in  this  state  for  three  years  together,  her  husband 
having  left  the  United  States  with  the  intention  of  becoming  a  citisen  of 
some  foreign  country,  and  not  having  during  that  period  come  into  this  state 
and  claimed  his  marital  rights,  and  not  having  made  suitable  provision  for 
his  wife's  support  and  maintenance.  But  no  divorce  shall  be  granted  for  any 
cause  except  adaltery,  unless  such  cause  shall  be  in  existence  at  the  time  of 
filing  the  petition  therefor:  Gen.  Laws  N.  H.,  1878,  pp.  431,  432. 

New  Jeraetj, — 1.  Bigamy,'the  second  marriage  being  void  a6  huiio;  2.  Con- 
sanguinity and  affinity;  3.  Adultery;  4.  Willful,  continued,  and  obstiniUs 
desertion  for  three  years;  5.  Physical  and  incurable  impotence;  this  renden 
the  marriage  void  db  inUio,  Extreme  cruelty  is  a  cause  for  divorce  from  bed 
and  board  only,  and  is  granted  for  life,  or  for  a  limited  periods  Revision  of 
N.  J.  L.  1709-1877,  p.  315,  valuably  annotated. 

New  Mexico, — All  marriages  between  relations  and  children,  including 
grandfathers  and  grandchildren  of  all  degrees,  between  half  brothers  and 
sisters,  as  aUo  of  full  blood,  between  uncles  and  nieces,  aants  and  nephews, 
are  inceetuous  and  void,  but  they  must  be  so  declared  by  decree.  Hie- 
gitiroate  as  well  as  legitimate  children  are  included.  The  causes  for  divoroe 
are  only  three,  viz.:  1.  Adultery;  2.  Cruel  or  inhuman  treatment;  8.  Abaa- 
donment:  Comp.  Laws  N.  M.,  1884,  sees.  992,  997,  99a 

New  York, — 1.  Nonage  of  either  party  at  date  of  marriage  without  con- 
summation or  subsequent  cohabitation  after  female  has  attained  her  majority; 
2.  Former  husband  or  wife  of  either  party  living,  and  the  previoua  marriage 
still  in  force;  3.  Idiocy  or  lunacy;  any  relative  may  bring  an  action  for  this 
cause;  4.  Consent  by  force  or  fraud,  and  no  subsequent  voluntary  cohabita- 
tion; 5.  Physical  incapacity  for  marriage,  if  brought  within  two  years. 
For  any  of  tiie  foregoing  causes  existing  at  the  time  of  marriage,  the  mar- 
riage may  be  declared  void  by  a  sentence  of  nullity,  but  such  sentence  wiU 
not  be  prononnoed  solely  on  the  declarations  or  confessions  <d  the  partlea. 
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DitoKow  may  h%  deorted  and  munligts  di«dlT6d,  whrn^vm  adnhHy  hat 
been  oommitted  by  anj  hotbiiid  or  wife,  in  eitiier  of  tlie  following  oeeee: 

1.  Where  both  hnebead  and  wife  were  inhabitants  of  this  state  at  the  time 
ef  the  oommissinfn  of  the  offense;  2.  Where  the  marriage  has  been  solmnnised 
or  has  taken  plaee  within  this  state,  w  where  the  injured  partj»  at  the  time 
of  the  oommission  of  the  offense  and  at  the  time  of  esfaibitbg  the  bill  of 
oomplaint,  shall  be  an  aotnal  inhabitant  of  this  state;  8.  Where  the  oftesa 
haa  been  oommitted  in  this  state,  and  the  injured  party,  at  the  time  of  ex* 
hibiting  the  bill  of  oomplaint^  is  an  actoal  inhabitant  of  this  state.  Althoa^ 
the  faot  of  adultery  be  established,  the  ooort  may  deny  a  divoroe  in  the  fol- 
lowing oases:  1.  Where  the  oftesa  shall  appear  to  haTo  been  oommitted  by 
the  proenremeiit  or  with  the  oonnivanoe  of  the  complainant;  2.  Where  the 
oflbnse  eharged  shall  have  been  forgiven  by  the  injured  party,  and  such  for- 
givensss  be  proved  by  egprees  proof,  or  by  the  Toluntafy  oohkbitation  of  the 
parties  with  the  knowledge  of  the  faot;  8.  Where  the  suit  has  not  been 
brought  within  five  years  after  oomplainant*s  diMovery  of  the  oflhnse; 
4.  Where  it  shall  be  proved  that  the  oomplaioant  hsa  also  been  guilty  of 
adultery,  under  suoh  ciroumstinces  as  would  have  entitled  the  defendant,  if 
innooent»  to  a  divoroe.  A  separatioo  from  bed  and  board  forever,  or  for  a 
limited  time,  may  be  decreed  on  the  complaint  of  a  married  woman,  for  the 
following  causes:  1*  The  cruel  and  inhuman  treatment  by  the  husband  of 
his  wife;  2.  Such  conduct  on  the  part  of  the  husband  towards  his  wife  as 
may  render  it  unsafe  and  improper  for  her  to  cohabit  with  him;  3.  The  aban- 
donment of  the  wife  by  the  husband,  and  his  refusal  or  ne^eot  to  provide  for 
her:  8  Banks's  R.  S.  K.  Y.,  6th  ed.,  153-157,  annotated. 

I^orlh  OaroUm^^^All  marriages  between  a  white  person  and  a  negro  or 
Indian,  or  between  a  white  person  and  a  person  of  negro  or  Indian  desoent,  to 
the  third  generation  inclusive,  or  between  any  two  persons  nearer  of  kin  than 
first  coiksins,  or  between  a  male  person  under  sixteen  years  of  age  and  any 
female,  or  between  a  female  person  under  fourteen  years  of  age  and  any  male^ 
or  between  persons  either  of  whom  has  a  husband  or  wife  living  at  the  time 
of  such  marriage,  or  between  persons  either  of  whom  is  at  the  time  physically 
impotent,  or  is  incapable  ot  contracting  from  want  of  will  or  under^jkanding, 
shall  be  void;  provided,  that  no  marriage  followed  by  eohabitation  and  the 
birth  of  issue  shall  be  declared  void  after  the  death  of  either  of  the  parties, 
for  any  of  the  causes  stated  above,  except  for  that  one  of  the  parties  was  a 
white  person  and  the  other  a  negro  or  Indian,  or  of  negro  or  Indian  desoent 
to  the  third  generation  inclusive,  and  for  bigamy.  In  estimating  the  d^pree 
of  kinship,  the  half*blood  shall  be  counted  as  the  whole  blood.  All  marriages 
between  a  v/\dte  person  and  a  negro  or  Indian,  or  between  a  white  person  and 
a  person  of  negro  or  Indian  descent  to  the  third  generation  indnsive,  shall 
be  absolutely  void  to  all  intents  and  purposes,  and  shall  be  so  held  and  de- 
dsred  by  every  court  at  all  times,  whether  during  the  lives  or  after  the  deaths 
of  the  partiee  thereto.  Pauses  for  divoroe:  1.  If  either  party  shall  separate 
from  the  other  and  live  in  adultery;  2.  If  the  wife  shall  oommit  adultery;  8. 
Natural  impotenoy  at  date  of  marriage;  4.  If  the  wife  at  the  time  of  the 
mairiage  be  pregnant,  and  the  husband  be  ignorant  of  the  ^t  of  such  preg- 
nancy, and  be  not  the  father  of  the  child  with  which  the  wife  was  pregnant 
at  the  time  of  the  marriage.  Divorces  from  bed  and  board  may  be  granted 
in  the  following  cssesx  1*  If  either  party  shall  abandon  his  or  her  family; 

2.  Or  shall  by  cruel  or  barbarous  treatment  endanger  the  life  (^  the  other;  Z, 
Or  shall  maliciously  turn  the  other  out  of  doors;  4.  Or  shall  o£Eer  such  in- 
dignities to  the  person  of  the  other  as  to  render  his  or  her  condition  intolerable 
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and  life  ImgdeiHQgiei  5.  Or  shall  liav«l>eooaiaanbflliltaf(l  drapkard:  ICoda 
N.  C,  1883,  86ot.  1284-1286, 1810, 1811,  annotated. 

OAto.— 1.  That  either  party  had  a  hnaband  or  wife  living  at  the  time  of 
the  marriage  from  which  the  divorce  is  songht;  2.  Willful  absence  of  wther 
party  from  the  other  for  three  years;  3.  Adultery;  4.  Impotency;  5.  Ex* 
treme  cruelty^  6.  Fraudulent  contract;  7.  Any  gross  neglect  of  duty;  8. 
Habitual  drunkenness  for  three  years;  9.  The  imprisonment  of  either  party 
in  a  penitentiary  under  sentence  thereto;  but  the  petition  for  divoroe  under 
tliis  danse  shall  be  filed  during  the  imprisonment  of  the  adverse  party;  10. 
The  procurement  of  a  divorce  without  this  state  by  a  husband  or  wife,  by 
virtue  of  which  the  party  who  procured  it  is  released  from  the  obligations  of 
the  marriage,  while  the  same  remain  binding  upon  the  other  party.  When 
the  wife  files  her  petition  for  divoroe  or  alimony,  the  husband  may  file  a 
ozoss-petition  for  divorce  for  any  of  the  above  canses.  If  the  husband  has 
filed  a  petition  for  divoroe,  she  may  file  her  cross-petition  for  alimony,  with 
or  without  a  prayer  for  the  dissolution  of  the  marriage  contract;  and  such 
petition  or  cross-petition  for  alimony  may  be  for  the  following  causes:  1. 
Adultery;  2.  Any  gross  neglect  of  duty;  3.  Abandonment  of  the  wife  with- 
out good  canse;  4.  That  there  is  a  separation  in  consequence  of  ill  treatment 
on  the  part  of  the  husband,  whether  the  wife  is  maintained  by  the  husband 
or  not;  6.  Habitual  drunkenness;  6.  Sentence  to  and  imprisonment  in  a  pen- 
itentiary, in  which  case  the  application  must  be  made  while  the  husband  is 
so  confined:  2  R.  S.  Ohio,  1880,  sees.  5689,  5702,  annotated. 

Oregon. — ^The  following  marriages  are  prohibited:  1.  Former  husband  er 
wife  living  at  time  of  subsequent  marriage;  2.  When  kinship  is  nearer  than 
first  cousins,  whether  of  the  whole  or  lialf  blood,  computing  by  the  rules  of 
the  civil  law;  3.  When  one  is  a  white  person  and  the  other  a  negro,  or  a  per- 
son of  one  fourth  or  more  negro  blood.  Such  marriages  are  void  absolutely. 
Incapacity  of  contracting  or  assenting  for  want  of  legal  age  or  sufficient  un« 
derstanding,  or  consent  obtained  by  force  or  fraud,  renders  the  marriage  void- 
able. And  a  dissolution  of  the  marriage  contracts  may  be  declared  at  the  suit 
or  the  claim  of  the  injured  party  for  either  of  the  following  causes:  1.  Impo- 
tency,  existing  at  the  time  of  the  marriage,  and  continuing  to  the  commence^ 
ment  of  the  suit;  2.  Adultery;  3.  Conviction  of  felony;  4.  Habitual  grces 
drunkenness,  contracted  since  marriage,  and  continuing  for  two  years  prim* 
to  the  commencement  of  the  suit;  5.  Willful  desertion  for  the  period  of  threci 
years;  6.  Cruel  and  inhuman  treatment^  or  personal  indignities,  rendering 
life  burdensome.  In  suit  for  first  cause,  defendant  may  admit  the  adultery, 
and  show  in  bar  of  the  suit  either:  1.  That  the  act  was  committed  by  the 
.procurement  or  with  the  connivance  pf  the  plaintiff;  2.  Or  that  the  act  has 
been  expressly  forgiven,  or  impliedly  so,  by  the  voluntary  cohabitation  of  the 
parties  after  knowledge  thereof;  3.  Or  tliat  the  plaintiff  has  been  guilty  of 
adultery  also,  without  the  procurement  or  connivance  of  the  defendant,  and 
not  forgiven  as  provided  in  subdivision  2;  4.  Or  that  the  suit  has  not  been 
commenced  within  one  year  after  the  discovery  of  the  act  by  the  plaintiff 
And  for  causes  3,  4,  5,  or  6  he  may  admit  the  charge,  and  show  in  bar  of  the 
suit  that  the  act  complained  of  was  committed  by  the  procurement  of  the 
plaintiff,  or  that  it  has  been  expressly  forgiven,  or  that  the  suit  has  not  been 
comraenced  within  one  year  after  the  right  of  suit  accrued:  Qen.  Laws  Or., 
1843-72,  sees.  486,  487,  491,  494,  Code  Civ.  Proc.,  and  p.  660,  annotated. 

Pennsylvania, — 1.  Consanguinity  or  affinity — this  renders  the  marriage 
void;  2.  Impotency  at  marriage  with  incapacity  for  procreation,  which  stiM 
sontinues;  3.  Bigamy;  4.  Adultery;  5.  Willful  and  malicions  deaartioQ  for 
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two  yean  withoat  reMcmable  oanae;  6.  Crael  and  barbaroas  treahnent  of 
the  wife  by  the  husband,  whereby  her  life  ii  endangered;  7.  Snob  indignitiea 
offered  by  the  hoiband  to  the  wife,  as  to  render  her  condition  intolerable  and 
her  life  burdensome,  and  thereby  force  her  to  withdraw  from  the  house  and 
femily  of  her  husband;  8.  Marriage  obtained  by  fraud,  force,  or  ooeroioo, 
without  subsequent  confirmation  by  injured  puty;  9.  Sentence  of  either 
party  to  two  years'  imprisonment  or  more,  for  a  felony;  lOi  Cruel  and  bar> 
borons  treatment  of  the  husband  by  the  wife,  rendering  his  condition  intoler- 
able or  life  burdensome;  11.  Personal  abuse,  or  such  conduct  on  either  side 
as  renders  life  intolerable  and  burdensome,  even  if  at  the  time  such  conduct 
existed  the  parties  lived  in  another  state.  Divorcee  from  bed  and  board  may 
be  decreed  for:  1.  Husband's  malicious  abandonment  of  his  family;  2.  Turn-  . 
ing  his  wife  out  of  doors;  8.  Cruel  and  barbarous  treatment  endangering  the 
wife's  life;  4.  Such  indignities  offered  to  the  wife's  person  as  to  render  her 
condition  intolerable  or  life  burdensome,  and  thereby  force  her  to  withdraw 
from  the  husband's  house  and  family.  They  may  continue  until  a  reconcilia- 
tion takes  place,  or  until  the  husband  ofEsrs  by  Ubel  to  receive  and  cohabit 
with  his  wife  again:  Brightley's  Prudon's  Dig.,  1700-1861,  pp.  34^-847,  849, 
annotated. 

Rhode  Iskmd. — 1.  Divorces  from  the  bond  of  marriage  shall  be  decreed  in 
case  of  any  marriage  originally  void  or  voidable  by  law;  2.  And  In  case  either 
party  !•  for  crime  deemed  to  be  or  treated  as  if  civilly  dead;  3.  Or,  from  ab- 
seno«>  or  other  circumstances,  may  be  presumed  to  be  naturally  dead.  The 
law  provides  that  all  marriages,  when  either  of  the  parties  have  a  former 
wife  or  husband  living  at  the  time  of  such  marriage,  or  where  either  of  them 
shall  be  an  idiot  or  lunatic  at  the  time  of  such  marriage,  shall  be  absolutely 
void;  that  no  man  shall  marry  his  mother,  grandmother,  daughter,  son's 
daughter,  daughter's  daughter,  step-mother,  grandfather's  wife,  son's  wife, 
son's  son's  wife,  daughter's  son's  wife,  wife's  mother,  wife's  grandmother, 
wife's  daughter,  wife's  son's  daughter,  wife's  daughter's  daughter,  sister, 
brother's  daughter,  sister's  daughter,  father's  sister,  or  his  mother's  sister; 
that  no  woman  shall  marry  her  father,  grandfather,  son,  son's  son,  daughter's 
son.  step-father,  grandmother's  husband,  daughter's  husband,  son's  daughter's 
husband,  daughter's  daughter's  husband,  husband's  father,  husband's  grand- 
father, husband's  sou,  husband's  son's  son,  husband's  daughter's  son,  brother, 
brother's  son,  sister's  son,  father's  brother,  or  her  mother's  brother;  and  that 
if  any  man  or  woman  shall  intermarry  within  the  degrees  aforesaid,  every 
such  marriage  shall  be  null  and  void;  but  these  provisions  shall  not  extend  to, 
or  in  any  way  affect,  any  marriage  which  shall  be  solemnised  among  the 
Jews,  within  the  degrees  of  affinity  or  consanguinity  allowed  by  their  religion. 
Divorces  shall  also  be  decreed  for:  4.  Impotenoy;  5.  Adultery;  6.  Ex- 
treme cruelty;  7.  Willful  desertion  for  five  years  of  either  of  the  parties,  or 
for  such  desertion  for  a  shorter  period  of  time,  in  the  disoretion  of  the  court; 
8.  For  continued  drunkenness;  9.  For  neglect  or  refusal  on  the  part  of  the 
husband,  being  of  sufficient  ability,  to  provide  necessaries  for  the  subsistence 
of  his  wife;  10.  And  for  any  other  gross  misbehavior  .and  wickedness  in  either 
of  the  parties  repugnant  to  and  in  violation  of  the  marriage  covenant.  But 
whenever  it  shall  appear  that  the  absence,  adultery,  cruelty,  desertion,  or 
other  cause  of  complaint  as  aforesaid  was  committed  or  occasioned  by  the 
collusion  of  the  parties,  and  done  or  contrived  with  an  intention  to  procure  a 
divorce,  in  such  case  no  divorce  shall  be  decreed.  Divorces  from  bed,  board, 
and  future  cohabitation,  until  the  parties  be  reconciled,  may  be  granted  for 
any  of  the  causes  for  which,  by  law,  a  divorce  from  the  bond  of  marriage 
▲m.  Dxa  YOL.  LXY—M 
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may  be  deoreedt  and  for  taoh  other  cetiset  m  maj  eeem  to  require  the  aames 
Pab.  State.  R.  L,  1882,  pp.  416,  426,  annotated. 

8<nah  Oorofifia.— ''Faetidione"  Soath  Carolina,  the  ''diToroe-denying** 
■tate,  nntil  qnite  recently  eteadily  refaeed  either  to  grant  a  eingle  legiaUtiTe 
diyoroe  or  to  veat  the  authority  in  her  oonrte:  Vaigneur  v.  Kirk,  2  Denn.  Bq. 
640,  note  644;  ffvU  v.  Hvll,  2  Strobh.  Eq.  174;  AfaUimm  ▼.  MaUi9on,  1  Id. 
387;  and  in  1847  there  came  from  the  enpreme  court  of  Georgia  the  following 
laudation:  *'  In  South  Carolina,  to  her  unfading  honor,  a  divorce  haa  not  been 
granted  aince  the  reyolution:''  Head  t.  Head,  2  Qa.  196.  But  in  the  preenit 
constitution  of  1868  is  the  following  provision:  '*  Divorces  from  the  bond  of 
matrimony  shall  not  be  allowed  but  by  the  judgment  of  a  court*  as  shaU  be 
prescribed  by  law."  In  1872  a  statutory  enactment  was  made  to  cany  this 
provision  into  effsct.  It  provides,  that  a  total  divorce  may  be  decreed:  1. 
For  adultery;  2.  Abandonment  or  deeertion  for  two  years,  if  caused  by  ex- 
treme cruelty  of  either  party,  or  by  the  husband's  gross,  wanton,  and  cruel 
neglect  to  provide  suitable  maintenance  for  his  wife  wher^  he  has  ability  to  do 
sa  But  divorce  on  ground  of  adultery  shall  not  be  granted  if  parties  have 
cohabited  after  knowledge  of  offense,  if  more  than  five  years  have  elapsed 
before  suit  brought,  or  if  the  crime  was.  committed  by  the  procurement  or  con* 
nivance  of  the  plaintiiF:  Acts  1871-2,  pp.  30,  31. 

Tenne$$ee. — 1.  That  either  party,  at  the  time  of  the  contract^  was  and  still 
is,  naturally  impotent  and  incapable  of  procreation;  2.  That  either  party  haa 
knowingly  entered  into  a  second  marriage  in  violation  of  a  previous  mairiage 
still  subsisting;  3.  That  either  party  has  committed  adultery;  4.  WiUfnl  oi 
malicious  desertion,  or  absence  of  either  party  without  a  reasonable  eausa 
for  two  whole  years;  5.  Being  convicted  of  any  crime  which  by  the  laws  of  the 
state  renders  the  party  infamous;  6.  Being  convicted  of  a  crime  which  by  the 
laws  of  the  state  is  declared  to  be  a  felony,  and  sentenced  to  confinement  in 
the  penitentiary;  7.  That  either  party  has  attempted  the  life  of  the  other  by 
poison  or  any  other  means  showing  malice;  8.  Refusal  on  part  of  a  wife  to 
remove  with  her  husband  to  this  state,  without  a  reasonable  cause,  and  will* 
fully  abseating  herself  from  him  for  two  years;  0.  That  the  woman  was  preg- 
nant at  the  time  of  the  marriage,  by  another  person,  without  the  knowledge 
of  the  husband;  10.  Habitual  drunkenness  of  either  party  shall  also  be  a 
cause  of  divorce  from  the  bonds  of  matrimony,  when  the  husband  or  wife 
have  contracted  the  habit  of  drunkenness  after  marriage.  The  following 
shall  be  causes  of  divorce  from  bed  and  board  and  from  the  bonds  of  matri- 
mony, at  the  discretion  of  the  court:  1.  That  the  husband  is  guilty  of  such 
cru^  and  inhuman  treatment  or  conduct  towards  his  wife  as  renders  it  unsafe 
and  improper  fo^  her  to  cohabit  with  him  and  be  under  his  dominion  and  con- 
trol; 2.  That  he  has  offered  such  indignities  to  her  person  as  to  render  her 
condition  intolerable,  and  thereby  forced  her  to  withdraw;  3.  That  he  has 
abandoned  her,  or  turned  Jier  out  of  doors  and  refused  or  neglected  to  provide 
for  her.  But  if  the  cause  assigned  for  the  divorce  be  adultery,  it  shall  be 
a  good  defense,  and  perpetual  bar  to  the  same,  if  the  defendant  allege  and 
prove:  1.  That  the  complainant  has  been  guilty  of  like  crime;  2.  That  the 
complainant  has  admitted  the  defendant  into  conjugal  society  and  embraoea 
mfter  knowledge  of  the  criminal  act;  3.  That  the  complainant,  if  the  husband, 
allowed  of  the  wife's  prostitutions  and  received  hire  for  them;  4.  That  he 
exposed  her  to  lewd  company,  whereby  she  became  insnared  to  the  crime 
a&>reeaid.  Marriages  with  certain  kindred,  and  between  whites  and  negroea» 
are  prohibited,  but  the  statute  itself  does  not  seem  to  declare  them  void  or 
voidable.    It  is  apparently  left  to  the  courta.    Divorce  may  be  granted  for 
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ttmae  originating  oat  of  state  if  complainant  hai  been  a  resident  of  state  for 
two  years  next  preceding  the  filing  of  his  petition:  1  Stats.  Teon.,  1871,  sees. 
2448-2450,  2460,  annotated. 

Texas. — Person  of  Enropean  blood  or  bis  descendants  cannot  intermarry 
with  Africans  or  the  descendants  of  Africans.  Snob  marriages  are  null  and 
void.  Divorces  are  decreed:  1.  Where  either  the  husband  or  wife  is  gnilty 
of  excesses,  cmel  treatment,  or  outrages  toward  the  other,  if  such  ill  treat- 
ment is  of  such  a  nature  as  to  render  their  living  together  insupportaoie; 
2.  In  favor  of  the  husband,  where  his  wife  shall  have  been  taken  in  adultery, ' 
or  where  she  shall  have  voluntarily  left  his  bed  and  board  for  the  space  of 
three  years  with  the  intention  of  abandonment;  3.  In  favor  of  the  wife, 
where  the  husband  shall  have  left  her  for  three  years  with  the  intention  of 
abandonment,  or  where  he  shall  have  abandoned  her  and  lived  in  adultery  with 
another  woman;  4.  In  favor  of  either  the  husband  or  wife,  when  the  other 
shall  have  been  convicted,  after  marriage,  of  a  felony,  and  imprisoned  in  the 
state  prison;  provided,  that  no  suit  for  divorce  shall  be  sustained  because  of 
the  conviction  of  either  psrty  for  felony  until  twelve  months  after  final  Judg* 
mei:u  of  conviction,  nor  then,  if  the  governor  shall  have  pardoned  the  convict; 
provided,  that  the  husband  has  not  been  convicted  on  the  testimony  of  the 
wife,  nor  the  wife  on  the  testimony  of  the  husbaud.  In  any  suit  for  divorce 
for  the  cause  of  adultery,  if  it  shall  be  proved  that  the  complainant  has  been 
guilty  of  the  like  crime,  or  has  admitted  the  defendant  into  conjugal  society 
or  embraces  after  he  or  she  knew  the  criminal  fact,  or  that  the  complainant 
(if  the  husband)  connived  at  his  wife's  prostitution,  or  exposed  her  to  lewd 
company,  whereby  she  became  insnared  to  the  crime  aforesaid,  it  shall  be  a 
good  dedfense  and  a  perpetual  bar  against  said  suit;  or  if  it  appears  that  the 
adultery  complained  of  is  occasioned  by  collusion  of  the  parties,  and  done 
with  intention  to  procure  a  divorce,  or  where  both  parties  shall  be  guilty  of 
adultery— then  no  divorce  shall  be  decreed:  R.  S.  Tex.,  1879,  arts.  2843, 2861, 
2866,  p.  413. 

Utah. — ^1.  Impotency  at  time  of  marriage;  2.  Adultery  subsequent  to  mar* 
riage;  3.  Willful  desertion  without  reasonable  cause  for  one  year;  4.  Habit- 
ual drunkenness;  6.  Conviction  of  felony  subsequent  to  marriage;  6.  Inhuman 
treatment  endangering  the  other's  life;  7.  When  it  shall  be  made  to  appear 
to  the  satisfaction  and  conviction  of  the  court  that  the  parties  cannot  live 
in  peace  and  union  together,  and  that  their  welfare  requires  a  separation* 
Either  party  may  obtain  a  divorce  for  snch  causes:  Laws  Utah,  1852,  p.  83; 
Laws  1855,  p.  163. 

Vemumi. — 1.  Consanguinity  or  affinity;  2.  Bigamy— such  causes  render  a 
marriage  void  ab  imHo,  without  decree  of  divorce  or  other  legal  process;  8. 
Wanting  age  of  legal  consent  at  time  of  marriage;  4.  Idiocy  or  lunacy;  6. 
Physical  incapacity  for  entering  into  married  state,  if  brought  within  two 
years;  6.  Consent  of  either  party  obtained  by  force  or  fraud — such  causes 
render  the  marriage  contract  voidable;  in  the  case  of  a  msrried  lunatic,  no 
sentence  of  nullity  shall  be  pronounced  if  it  appears  that  the  parties  freely 
cohabited  as  husband  and  wife  after  the  lunatic  was  restored  to  a  sound 
mind;  so  where  party's  consent  was  obtained  by  force  or  fraud,  the  marriage 
shall  not  be  annulled  if  it  appears  that  at  any  time  before  the  commencement  of 
the  suit  the  narties  voluntarily  cohabited  as  husband  and  wife;  no  marriage 
shall  be  declared  null  solely  on  the  declarations  or  confessions  of  the  parties; 
7.  For  adultery  in  either  party;  8.  When  either  party  is  sentenced  to  confine- 
ment to  hard  labor  in  the  state  prison  for  life,  or  for  three  years  or  more,  and 
is  actually  confined  at  the  time;  0.  For  intolerable  severity  in  either  partyi 
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10.  For  willful  detertioQ  for  three  consecative  years,  or  when  either  per^ 
hat  been  abeent  for  eeyen  yean  and  not  heard  <^  during  thai  time;  II.  On 
petition  of  the  wife  when  the  hnsband,  being  of  snffioient  peonniaiy  ability 
to  provide  suitable  maintenance  for  her,  without  cause  grossly  or  wantonly 
and  cruelly  refuses  or  neglects  so  to  do.  But  no  divoroe  shall  be  decreed  for 
any  cause  if  the  parties  never  lived  together  as  husband  and  wife  in  this  state; 
nor  for  a  cause  which  accrued  in  another  state  or  country,  unless  the  parties* 
before  such  cause  accrued,  lived  together  as  husbsnd  and  wife  in  this  state; 
nor  for  a  cause  which  accrued  in  another  state  or  eountry,  unless  one  of  the 
parties  then  lived  in  this  state:  Eev.  Laws  Vt,  1880,  sees.  2346,  2349,  2354, 
2357,  2359,  2360,  2362,  2363,  annotated. 

VirgifUa, — 1.  All  marriages  between  a  white  person  and  a  n^^ro;  2.  Big- 
amy— snoh  marriages  are  void  without  any  legal  process;  3.  Consanguinity 
or  affinity;  4.  All  marriages  solemnized  when  either  party  was  insane;  5. 
Physioal  inoapaoity;  6.  Marriages  under  age  of  consent— these,  if  solemnised 
within  the  state,  shall  be  void  from  the  time  they  are  so  declared  by  a 
decree  of  divorce  or  nullity;  7.  Adultery;  8.  For  natural  or  incurable  impo- 
tency  of  body,  existing  at  the  time  of  entering  into  the  matrimonial  oontraot; 
9.  Where  either  of  the  parties  is  sentenced  to  confinement  in  the  peniten- 
tiary; 10.  Where,  prior  to  the  marriage,  either  party,  without  the  knowledge 
of  the  other,  had  been  convicted  of  an  infamous  offense;  U.  Where  either 
party,  charged  with  an  offense  punishable  with  death  or  confinement  in  the 
penitentiary,  has  been  indicted,  is  a  fugitive  from  justice,  and  has  been  absent 
for  two  years;  12.  Where  either  party  willfully  deserts  or  abandons  the  other 
for  five  years — a  divorce  may  be  decreed  to  the  party  abandoned;  13.  Where^ 
at  the  time  of  the  marriage,  the  wife,  without  the  knowledge  ci  the  husband, 
was  encehUe  by  some  person  other  than  the  husband;  14»  Or  prior  to  such 
marriage  had  been,  without  the  knowledge  of  the  husband,  notoriously  a 
prostitute — such  divorce  may  be  decreed  to  the  husband;  but  no  such  divoroe 
shall  be  decreed  if  it  appears  that  the  party  applying  for  the  same  has  cohabited 
with  the  other  after  knowledge  of  such  conviction  of  an  infamous  offense;  or 
has  cohabited  with  the  wife  after  knowledge  of  the  fact  that  she  was  encemte, 
or  had  been  a  prostitute,  as  aforesaid.  Divorce  for  adultery  shall  not  he 
granted  if  it  appear:  1.  That  the  parties  voluntarily  cohabited  after  the 
knowledge  of  the  fact  of  adultery;  2.  Or  that  it  occurred  more  than  five  years 
before  the  institution  of  the  suit;  3.  Or  that  it  was  committed  by  the  pro- 
curement or  conuivance  of  the  plaintiff.  A  divorce  from  bed  and  board  may 
be  decreed  for:  1.  Cruelty;  2.  Reasonable  apprehension  of  bodily  hurt;  3. 
Abandonment;  4.  Or  desertion:  Code  Va.,  1873,  pp.  850-852. 

Wculdngton  territory.— Marriages,  when  either  party  has  a  husband  or 
wife  living,  or  when  the  parties  thereto  are  nearer  of  kin  to  each  other  than 
second  cousins,  whether  of  the  whole  or  half  blood,  computing  by  the  rules 
of  the  civil  law,  are  prohibited.  1.  Want  of  legal  age  or  sufficient  under- 
standing; 2.  Consent  of  either  party  obtained  by  force  or  fraud — these  two 
causes  render  the  marriage  voidable  at  suit  of  the  party  laboring  under  the 
disability;  3.  Consent  obtained  by  force  or  fraud,  without  subsequent  volun- 
tary cohabitation;  4.  Adultery  unforgiven,  and  if  suit  is  brought  within  one 
year  after  discovery,  of  the  crime;  5.  Impotency;  6.  Abandonment  for  one 
year;  7.  Cruel  treatment,  or  personal  iniquities  rendering  life  burdensome; 
8.  Habitual  drunkenness;  9.  Neglect  of  husband  to  make  suitable  provisions 
for  his  family;  10.  Imprisonment  in  penitentiary,  if  complaint  is  filed  dnr- 
ing  the  term  of  such  imprisonment;  11.  Any  other  cause  deemed  by  the 
ooort  sufficient,  and  the  oourt  shall  be>satisfied  that  the  parties  oan  no  longsf 
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lire  togetiier.  Admisuons  alone  are  insufficient:  Wash.  Ck>de,  1881,  sees. 
iM9,  2000,  2881. 

Wett  VirgMa.^1,  Void  and  voidable  marriages  as  in  Virginia;  2.  Adol^ 
tery;  3.  Natural  and  inooraUe  impotence  at  date  of  marriage^  4.  Sentenceof 
confinement  in  penitentiary;  5.  Conviction  of  infamous  oflhnse  prior  to  mar- 
riage without  the  knowledge  of  the  other  party;  6.  Willful  desertion  for 
three  years;  7.  Pregnancy  of  the  wife  at  marriage  by  other  than  her  hus- 
band, and  withoat  his  knowledge;  8.  Where  the  wife  before  marriage,  with* 
out  the  knowledge  of  the  husband,  has  been  notoriously  a  prostitute;  9* 
Where  the  husband  before  marriage  has,  without  the  knowledge  of  the  wife, 
been  notoriously  licentious.  In  the  fifth,  seventh,  eighth,  and  ninth  divis- 
ions a  divorce  will  not  be  granted  where  there  has  been  subsequent  cohabita- 
tion with  knowledge.  Divorces  from  bed  and  board  may  be  decreed  for:  U 
Cruel  or  inhuman  treatment;  2.  Beasonable  apprehension  of  bodily  hurt;  Z, 
Abandonment;  4.  Desertion.  For  circumstances  under  which  the  divorce 
will  be  refused  when  suit  is  on  ground  of  adultery,  see  "  Virginia.**  In  a  di- 
vorce from  bed  and  board,  the  court  may  decree  perpetual  separation,  and 
protection  of  each  party  in  person  and  property.  If  the  decree  be  granted 
for  desertion,  a  total  divorce  will  be  decreed  at  the  end  of  three  years,  on  ap- 
plication of  the  injured  party.  Divorces  from  bed  and  board  may  be  revoked 
%t  any  time,  on  joint  application  of  the  parties:  Code  W.  Va.,  1868,  pp.  440- 
143. 

TTmoohmh. — 1.  Consanguinity  and  affinity;  2.  Bigamy— such  marriages 
are  void  without  legal  process;  3.  Nonage,  if  not  followed  by  cohabitation 
after  attaining  majority;  4.  Want  of  understanding  or  insanity,  if  not  fol- 
lowed by  cohabitation  after  such  insane  person  was  restored  to  reason;  6. 
Consent  obtained  by  fraud  or  force,  with  no  subsequent  voluntary  cohabita- 
tion—such marriages  are  voidable;  6.  Sentence  of  imprisonment  for  life— 
this  dissolves  a  marriage  absolutely;  7.  Adultery;  8.  Impotency;  0.  Sen- 
tence of  imprisonment  for  three  years  or  more;  10.  Willful  desertion  for  one 
year  last  past;  11.  Cruel  and  inhuman  treatment  by  any  means;  12.  Habit- 
ual drunkenness  of  either  party  for  one  year;  13.  Voluntary  separation  and 
living  apart  for  five  years  next  preceding  suit.  Either  party  may  apply.  Di- 
vorces from  bed  and  board  may  be  decreed  for:  1.  Willful  desertion  for  one 
year;  2.  Cruel  treatment;  3.  Drunkenness;  4.  Where  the  husband,  with 
soffident  ability,  neglects  to  provide  for  the  wife;  6.  Where  the  husband's 
conduct  renders  it  unsafe  or  improper  for  the  wife  to  live  with  him.  Such 
divorces  may  be  rendered  forever  or  for  a  limited  time.  For  extreme  cruelty 
and  the  two  causes  last  mentioned,  a  total  divorce  may,  in  the  court's  dis- 
cretion, be  rendered  when  the  droumstancea  justify  it.  In  any  action 
brought  for  a  divorce  on  the  ground  of  adultery,  although  the  &ot  of  adul- 
tery be  established,  the  court  may  deny  a  divorce,  as  shown  in  Nebraska,  ex- 
cept that  suit  for  adultery  must  be  brought  within  three  years:  R.  S.  Wis., 
sacs.  2348,  2350,  2353,  2355,  2358,  2360,  annotated. 

Wywming  TerrUory, — 1.  When  one  party  is  a  white  person  and  the  other 
is  possessed  of  one  eighth,  or  more,  negro  or  Mongolian  blood;  2.  Bigamy;  3. 
Insanity  or  idio<7  at  time  of  marriage;  4.  Consanguinity — such  marriages 
■re  void  without  any  decree  of  div<nree;  5.  Nonage,  if  not  followed  by  co- 
habitatiop  after  attaining  majority;  6.  Consent  of  party  obtained  by  force  or 
fond,  not  followed  by  subsequent  voluntaiy  cohabitation— such  marriagea 
■re  voidable;  7.  Adultery;  8.  Physical  incompetency  at  time  of  marriagei 
t,  Sstttenoe  to  imprisopment  for  three  years  or  more;  10.  Willful  abandosh 
Vflil  for  ooa  year;  11.  Habitual  dmnkennsss;  12.  Bepeated  guilt  of  Mick 
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inhnmm  treatenant  at  «nd«Dgers  life  of  the  other.  No  divovoe  will  be  de> 
creed  where  there  hee  been  ooUneioii,  or  where  oomplaiiiMit  is  gnflty  of  hmw 
mieoondiiot  fihaiged  againet  reapondent  No  deofee  will  be  made  aokly  os 
the  deolarmtioiia,  oonfeHiooa,  or  admiMJona  of  tha  partiea.  In  aoit  brought 
for  divorce  on  groond  of  adultery,  divorce  may  be  denied  as  in  ^ 
Comp.  Laws  Wy.,  1876,  pp.  291-205. 


Obattan  v.  Gbattan. 

[18  luoou,  Itfl,] 
Adwaxommmbt  n  Qm  or  lyrBSTATS,  nr  his  Lm-ma,  aitd  bt  Aktioipa- 

Tiov,  OF  Whols  or  part  of  what  donee  will  be  soppoeed  to  be  entitled 

to  on  the  ancestor's  death^ 
Out  to  Child  ob  Hkib  bt  Ancbstob  I5  bis  Lm-Tuic  is  Pbdca  Faoib 

Advarobmxnt. 

ADVAVOEMESm  ABS  TO  BB  TrBATBD  AS  DbBTS  DITB  BsTATB  VBOV  PaBTT  TO 

Whom  Tbbt  abb  Madb,  when  such  party  comes  in  for  his  distribntiTa 
share  with  hia  co-heirs,  and  may  be  deducted  oat  of  his  share  of  the 
entire  estate  brought  together  in  hotch-pot,  if  snch  share  be  snffioient  for 
thatporpoee. 
Hbib  Adtakgbd  mat  Blbot  to  btchbb  Rbtadi  What  Hb  hab  Rbobivbd, 
OB  to  Rblinquish  It  and  claim  his  equal  share  with  the  others  in  the 
distribntion  of  the  estate. 

AiyTAVCBMBMT   NBBD   NOT   BB   BbTPBNBP  TO  ESTATB   IK  SpBCOB  OB  EUKD; 

but  is  to  be-estimated  according  to  its  value  at  the  time  the  advanoemeiil 
was  made. 

Adtavgbd  Hbib  is  hot  Bntitlbd  to  Pabtioipatb  with  hib  Co-rbibb  ni 
DiBTBiBnnov  of  Ebtatb,  unless  he  brings  his  advancement  into  hotoh* 
pot  with  the  whole  estate,  and  takes  his  equal  portion  thereof. 

Widow's  Shabb  of  Pbbsokal  Estatb,  and  hbb  Dowbb  ik  Lauds,  is  Takbh 
Rboakdlbsb  of  Adtanobmbnts,  and  balance  only,  after  deducting  her 
share,  is  treated  as  estate  for  dirtribution. 

Pabtt  Entitlbd  to  Onb  oklt  of  Sbtbbal  THiiros  at  his  Elbctiov,  must 
ExBBOiBB  Such  Bight  of  EusonoN  im  Bbasowablb  Timb,  where  other 
rights  are  involved;  and  if  be  does  not,  or  cannot  for  want  of  legal 
capacity,  such  as  being  an  infant,  equity  will,  in  favor  of  other  partiea 
in  interest,  do  it  for  him,  or  bar  him  from  a  future  eiercise  of  the  righk 

CouBTS  OF  Equity  havb  Pabamount  Jubisdigtiob  in  Oasbs  or  Adminis- 
tbatiob  and  Sbttlbmbnt  of  Estatbs,  and  may  control  courts  of  law  in 
their  action  in  the  settlement  and  distribution  of  estates. 

CtoUBTS  OF  EqITITT   havb    PaBAMOUNT    and    PlBNABT   JUBISDICnON    OVBB 

Pebsons  and  Estates  of  Infants,  and  will,  in  the  ezerdse  of  that  juris* 
diction,  cause  to  be  done  whatever  may  be  necessary  to  preserve  their 
estatea^and  protect  their  interests. 

Thb  principal  facts  are  stated  in  the  opinion.  The  minor 
heirs  appeared  by  guardian  ad  lilem.  The  proofs  sabstantiaUy 
sustained  ihd  allegations  of  the  bill,  and  the  pkuntifr  assigned 
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ihat  the  court  erred  in  refosmg  to  grant  him  the  relief  piajed 
for,  and  in  diemieeing  hie  bilL 

W.  J.  Alien,  for  the  plaintiff  in  error. 

By  Court,  Ssdiheb,  J.  This  was  a  bill  in  eqnify  for  dirtrilm- 
tion  of  an  intestate's  estate.  The  IbiU  alleges  that  in  1862  Silas 
Orattan  died  intestate,  leaving  the  complainant,  Amriah  B.  and 
Philip  D.  B.  Orattan,  his  children  and  sole  heirs  at  law, 
and  Elizabeth  Ghtittan,  his  widow,  him  snrviTing,  and  seised  of 
certain  real  estate  in  this  state,  which  descended  to  said  heirs, 
and  possessed  of  certain  personal  estate,  which  remains  for  dis- 
tribution among  them;  that  said  Silas  in  his  life-time  conyeyed, 
and  caused  to  be  conyejed,  to  said  Amriah  and  to  said  Philip 
respectively,  by  way  of  advancements,  and  with  the  intention  of 
providing  for  the  complainant  out  of  the  remainder  of  his  estate., 
certain  real  estate;  that  said  Azariah  and  said  Philip,  at  the  time 
of  making  said  advancements,  were,  and  still  are,  infants,  and 
that  said  Silas  died  without  providing  for  complainant;  that  one 
Binckley  is  administrator  of  the  estate  of  said  Silas,  and  has  in 
his  hands  said  personal  estate  for  distribution.  The  bill  makes 
said  Azariah^  Philip,  and  Elizabeth,  and  said  Binckley,  defend- 
ants, and  prays  that  said  Azariah  and  Philip  be  compelled  to 
bring  into  hotch-pot  with  the  estate  of  said  Silas  their  respective 
advancements,  or  be  barred  from  participating  as  heirs  in  the 
said  estate.  TTi>on  the  hearing  the  court  dismissed  the  complain- 
ant's bill. 

Without  referring  to  the  evidence,  which  appears  sufficient  to 
entitle  the  complainant  to  a  decree,  if  the  fitcts  alleged  entitle 
him  to  equitable  relief,  we  proceed  to  examine  the  legal  and 
equitable  questions  involved.  Our  statute  provides  that  *  *  where 
any  of  the  children  of  a  person  dying  intestate,  or  their  issue, 
shall  have  received  from  such  intestate  in  his  life-time  any  real 
or  personal  estate  by  way  of  advancement,  and  shall  desire  to 
come  into  the  partition  or  distribution  of  such'  estate,  with  the 
other  parceners  or  distributees,  such  advancement,  both  of  real 
and  personal  estate,  shall  be  brought  into  hotch-pot  with  the 
whole  estate,  real  and  personal,  of  such  intestate;  and  every 
person  so  returning  such  advancement  as  aforesaid  shall  there- 
upon be  entitled  to  his  or  her  just  proportion  of  said  estate:" 
Stats.  HI.,  1866,  p.  1201.  This  provision  is  in  harmony  with 
the  ancient  customs  of  certain  localities,  and  with  the  common 
law  generally  of  England,  with  regard  to  lands  descended  in 
ooparoenary  existing  at  the  time  of  the  settlement  of  the  American 
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•olonies,  and  wiib  ihe  salweqtient  statate  of  distribatioiis  of 
22  A;  23 Gar.  n.:  Bao.  Abr.,  tit  Ooparoeners, E;  Id.»tit Useaand 
Trasts,  D;  Id.»  tit.  Executors  and  AdmuustratorB,  K;  Will- 
iams on  Executors,  907,  924;  2  Kent's  Com.  420-422. 

The  principle  of  the  English  statute  is  equality  of  distribution 
')f  the  ancestor's  personal  estate  among  his  children  and  their 
descendants;  and  such  is  the  object  and  purpose  of  our  statute, 
including  both  the  real  and  personal  estate  of  the  ancestor. 

An  adTancement  is  the  giving  bj  the  intestate,  in  his  life- 
time, by  anticipation,  the  whole  or  a  part  of  what  it  is  supposed 
the  donee  will  be  entitied  to  on  the  death  of  the  party  making 
it.  And  according  to  the  decisions  under  the  English  and  simi- 
lar American  statutes,  the  ancestor  must  have  died  intestate; 
the  gift  must  have  been  made  in  his  life-time  and  completely 
executed  on  his  part,  with  the  intention  that  the  same  should 
be  the  child's  portion  of  his  estate,  or  a  part  of  such  portion; 
the  gift  to  the  child  or  heir  made  in  the  life-time  of  the  intestate 
ancestor  is  prima  facie  an  advancement,  and  is  to  be  treated,  in 
case  the  pariy  to  whom  the  advancement  was  made  comes  in  for 
his  distributive  share  with  his  co-heirs,  as  a  debt  due  from  him 
to  the  estate,  and  may  be  deducted  out  of  his  share  of  the  entire 
estate  so  brought  together,  if  such  share  be  sufficient  for  that 
purpose;  the  widow  takes  her  share  of  the  personal  estate,  and 
of 'course  her  dower  in  the  lands,  without  regard  to  advance- 
ments, and  the  balance  only,  after  deducting  the  widow's  share, 
is  treated  as  estate  for  distribution;  the  child  advanced  or  pro- 
vided for  will  be  entitled  to  participate  with  his  co-heirs  in  the 
estate  for  distribution  only  upon  bringing  in  what  he  has  re- 
ceived by  way  of  advancement,  and  taking  with  them  of  the 
whole  estate  so  united  his  equal  portion;  and  the  property  or 
money  advanced  need  not  be  returned  in  specie  or  kind,  but  is 
to  be  estimated  according  to  its  value  at  the  time  the  advance- 
ment was  made,  and  the  heir  so  advanced  and  coming  in  will  be 
entitied  to  his  equal  share  of  the  whole,  deducting  the  value  of 
the  advancement:  Edwards  v.  Freeman,  2  P.  Wms.  440;  Bac. 
Abr.,  tit.  Executors  and  Administrators,  E;  Id.,  tit.  Uses  and 
Trusts,  D;  Williams  on  Executors,  916-924;  2  Story's  Eq.  Jur., 
sees.  1202-1206;  Jackson  v.  Matsdorf,  11  Johns.  91  [6  Am.  Dec. 
355];  Bemis  v.  Steams,  16  Mass.  200;  Osgood  v.  Breed,  17  Id. 
856;  EUiot  v.  CoUier,  1  Ves.  16;  CasOedon  v.  Tamer,  8  Atk. 
259;  Kircudbright  v.  Kircudbright,  8  Ves.  55;  Steams  v.  Steams^ 
I  Pick.  157. 

These  rules,  adopted  by  the  courts  in  the  construction  and 
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enforcement  of  a  ebitate  subeeqiienily  subetantiaUy  ineoxpomted 
into  onr  law  bj  legislatiTe  enaotment,  and  oonaistent  wiih  ihe 
evident  spirit  and  polioj  of  the  latter  statate*  are  preenmed  to 
have  been  in  the  mind  of  the  legialatore  at  the  time  of  its  adop- 
tion, and  control  its  constraotion:  Cam^bM  y.  Quxniin^  8  Scam. 
289;  Bigg  y.  WtUon,  18  Jll.  16. 

The  heir  advanced  may,  if  he  choose,  retain  what  he  has 
received;  but  if  he  does,  he  most  be  content,  and  relinqnish  all 
claim  of  participation  with  his  co-heirs  in  the  distribution  or 
partition  of  the  ancestor's  estate.  Necessarily,  therefore,  it  is 
for  him  to  elect  whether  he  will  retain  what  has  been  advanced 
to  him  and  relinquish  all  right  in  the  estate  descended  and  for 
distribution,  or  vrill  return  or  account  for  the  advancement,  and 
take  of  the  entire  estate  commingled  equally  with  the  other 
heirs.  Infants,  for  want  of  legal  capacity,  cannot  exercise  this 
power  and  right  of  election,  and  these  infant  defendants  must 
be  excluded  from  partaking  in  the  distribution  in  this  case,  or 
the  estate  must  remain  in  tiie  hands  of  the  administrator  until 
they  arrive  at  full  age;  unless  equity  will  interpose,  and  upon 
ascertaining  what  would  be  most  beneficial  for  them  under  the 
facts,  exercise  for  them  this  power.  A  party  entitled  to  one 
only  of  several  things,  at  his  election,  where  other  rights  are 
involved,  must  exercise  such  right  of  election  in  a  reasonable 
time,  and  if  he  does  not,  or  cannot  for  want  of  legal  capacity, 
in  favor  of  other  parties  in  interest,  equity  will  do  it  for  him, 
or  bar  him  from  a  future  exercise  of  the  right:  2  Story's  Eq. 
Jur.,  c.  80. 

Courts  of  equity  have  a  paramount  jurisdiction  in  cases  of  ad- 
ministration and  the  settlement  of  estates,  and  may  control  courts 
of  law  in  their  action  in  the  settlement  and  distribution  of  estates: 
1  Story's  Eq.  Jur.,  c.  9;  Williams  on  Executors,  1239, 1240. 
They  have  also  a  similar  and  plenary  jurisdiction  over  the  per- 
sons and  estates  of  infants,  and  will  in  the  exercise  of  that  juris- 
diction cause  to  be.  done  whatever  may  be  necessary  to  preserve 
their  estates  and  protect  their  interests :  2  Story's  Eq.  Jur. ,  c.  85; 
Cowla  V.  Coiola,  8  Oilm.  435.  In  this  case,  if  the  value  of  the  ad- 
vancements respectively  does  not  exceed  the  share  of  the  heir  in 
the  whole  personal  estate  for  distribution  among  the  heirs,  in- 
cluding the  advancements,  and  tl^e  court  upon  a  further  hearing 
shall  find  it  beneficial  to  the  infant  defendants  to  take  their  dis- 
tributive shares  and  portions  of  the  entire  estate,  instead  of  re- 
taining their  respective  advancements,  it  will  not  be  necessary 
to  touch  the  real  estate  descended,  but  the  advancement  may  be 
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deduotod  from  the  shaxe  of  the  parfy  to  idiom  it  mm  made; 
oiherwisey  in  order  to  do  complete  equity  to  all;  it  may  be 
neoeesaiy  to  make  partition  of  such  real  estate,  after  diapoaing 
of  the  personal  estate  according  to  the  rights  of  the  parties,  and 
for  that  purpose  it  mayperhaps  benecessaiy forthe  complainant 
to  amend  his  bill.  • 

Decree  reversed  and  cause  remanded. 

Decree  reversed. 

What  abb  AufVAXOMMMKTns  See  note  to  Tundi^t  ASP^  ^  ^^"^  ^^^^ 
001. 

ADYAXCMMMaTB  OoHBTiTcm  Ko  pABT  OF  Bbsatb:  Cham  T.  XodbMMm,  35 
AilL  Deo.  277;  BUuh  v.  WhitaO,  59  Id.  423;  bot  will  be  indaded  in  it  to  pre- 
aenre  equality  in  distribation:  Wtuimaker  y.  Van  Baakirk,  23  Id.  748. 

BiOHT  or  EuBcnov  must  us  KxintcTmin  nr  RBASoyABLB  Tm:  JTorrJ- 
$on  T.  McHmry,  52  Am.  Deo.  435.  In  the  ease  of  minon,  ooort  will  refer 
matter  to  a  master,  who,  after  inquiry,  will  asoertain  the  yalne  of  the  in- 
teresta,  and  direct  what  election  shall  be  made:  McQueen  v.  SfcQueen^  d2 
Id.  205. 

Equitt  JuBiSDionoM  ovxa  Mattkbs  or  Pbobatb:  Wade  t.  Am.  CfoL 
Society,  45  Am.  Dec  324;  Cfreen  y.  CreigkUmt  48  Id.  742,  and  ezhanatiTe  note 
thereto  744. 

Court  or  Chanobbthab  PowmToCoMTBOLCusrooTorlirrAms  as  Will 
AB  THSiB  Estates,  within  its  jnrisdiction:  CowU  y.  Cowls,  44  Am.  Deo.  708, 
and  citations  in  note  to  same  714. 

Thb  pkincipal  CAas  was  ottsd  in  Lynch  y.  Botan,  39  HI  19,  to  the  two 
last  points  in  the  syllabus,  ntpra.  In  Toumeend  v.  Baddiffe,  44  Id.  448,  it  was 
cited  to  the  point  next  to  last  in  syllabus  aboye.  In  Kaartmimm  ▼•  Hattmammt 
59  Id.  104,  it  was  cited  to  last  point  in  syllabos  abova. 


WaLTEBS  V.    FtSOPLB. 
[18  nxorao,  194.] 
HcxxsTBAJ)  IK  Illinois,  undxb  Act  of  1851,  dobs  vot  LfCLUDB  TRam 
or  TniBBB*LAin>,  a  mile  from  the  house  and  farm  occnpied,  not  ad* 
joining,  yet  from  which  fuel  was  alone  deriyed,  for  use  on  the  fann. 
Such  tract  is  not  a  part  of  the  homestead. 
Widow's  Bbhefit  or  Homestead  Act  ib  not  Lost  by  reason  of  her  ab- 
sence for  a  year  after  death  of  husband,  on  account  of  ill  health,  and 
without  intention  of  abandonment. 

DmCIBNOT    BELOW    OnB    THOUSAND    DOLLABS  IN    VaLITB    OV    HoVBBTBAB  • 

CANNOT  BB  Madb  UP,  uuder  niinoia  homestead  act  of  1851. 
It  is  Question  or  Fact  whether  Adjoinino  and  Contiouous  Tbaoii 
OV  Land  forming  one  compact  body  are  part  of  homestead. 

This  cause  was  commenced  in  Folton  conntj  ooort  on  petition 
of  Nathan  Beadles,  a  creditor  of  the  estate  of  W.  O.  Walten* 
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deoetsedy  to  obtein  sn  order  compelling  Marrille  0.  Walten^ 
administmtrix  of  Bead  deceased*  to  apply  for  a  decree  to  sell  tlie 
real  estate  mentioned  in  the  opinion  to  pay  debts*  etc.,  tbe  per- 
sonalty  haying  been  exhausted.  The  administratrix  claimed  the 
said  real  estate  as  a  homestead  under  the  act  of  1851.  It  con* 
eiRted  of  two  pieces:  one  tract  of  sereniy-two  and  a  half  acres 
occupied  by  decedent  during  his  life-time  as  a  homestead*  and 
on  which  he  lived  at  the  time  of  his  death;  and  another  tract  of 
serenty-two  acres  of  .timber-land*  lying  near  the  first*  but  not 
adjoining  the  same*  and  used  for  the  purpose  of  supplying  the 
homestead  with  wood*  timber*  etc.*  the  same  alleged  as  being 
necessary  to  the  use  of  the  homestead;  and  both  pieces*  subject 
to  the  widow's  right  of  dower*  not  worth  to  exceed  the  sum  of 
one  thousand  dollars.  Petitioner  alleged  an  abandonment  on 
the  widow's  part  of  her  right  to  claim  a  homestead.  After  hear- 
ing of  the  allegations*  proofs*  etc.*  a  decree  was  rendered  refus- 
ing to  grant  petitioner's  prayer  as  to  the  said  homestead;  but  it 
was  ordered  that  the  administratrix  petition  that  court  for  leave 
to  sell  the  seventy-two  acres  of  timber-land  to  pay  the  debts  of 
said  estate.  From  this  judgment  petitioner  appealed  to  the 
circuit  court  of  said  county.  It  was  shown  on  the  hearing  that 
an  heir  to  the  said  Walters  had  been  bom  since  his  decease*  but 
six  ui*  eight  miles  from  the  said  premises.  The  cause  of  the 
widow's  temporaiy  absence  will  appear  from  the  opinion.  The 
circuit  court  rendered  a  decree  ordering  the  administratrix  to 
apply  to  the  proper  tribunal  for  leave  to  sell  both  pieces  of  land 
for  tiie  payment  of  the  debts  of  the  estate  by  a  given  day*  etc. 
Defendant  then  prosecuted  a  writ  of  error*  and  his  two  last 
causes  assigned  for  error  were:  1.  That  the  court  erred  in  de- 
creeing that  the  seventy-two  and  a  half  acres  were  subject  to 
the  payment  of  the  debts  of  the  estate;  2.  That  the  court  erred 
in  ordering  the  administratrix  to  apply  for  the  sale  of  any  of  the 
land  for  the  payment  of  the  debts  of  the  estate.  The  other  facts 
are  stated  in  the  opinion. 

Bon  and  Shope^  and  O.  JET.  Browning^  for  the  plaintiff  in  error. 

Ooudy  and  Jiuid,  for  the  defendants  in  error. 

By  Court*  Soates,  J.  Two  questions  arise:  whether  a  tract  of 
timber  a  mile  from  the  fimn-land*  and  not  adjoining*  yet  from 
which  supplies  of  timber*  rails*  fire-wood*  etc.*  were  alone  de- 
rived for  the  support  of  the  farm*  can  be  treated  as  part  of  the 
homestead  under  the  act  of  1851*  where  both  acts  do  not  exceed 
the  amount  fixed  in  the  act;  and  whether  the  widow*  having 
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kaaed  fhe  teain  and  dwelliiig  for  a  year  after  the  deaih  of  her 
hnsbaiidy  and  resided  six  or  eight  miles  from  it,  with  her  father, 
until  her  reooTexy  from  a  confinement,  thereby  lost  her  home- 
stead rights  by  abandonment,  thoogh  she  did  not  intend  to 
abandon  the  premises  as  a  homestead  when  she  left. 

The  language  of  the  act  seems  to  contemplate  but  one  piece 
of  land.  The  exemption  is  confined  to  **  the  lot  of  ground  and 
the  buildings  thereon,  occupied  as  a  residence  and  owned  by  the 
debtor,  being  a  householder  and  having  a  family,  to  the  value  of 
one  thousand  dollars:''  Acts  1851,  p.  25,  sec.  1.  There  is  no 
provision  in  this  act  to  make  up  the  value  of  the  homestead  to 
one  thousand  dollars,  by  other  property,  when  it  falls  short  in 
value.  Under  the  act  in  relation  to  judgments  and  executions, 
B.  S.  1846,  p.  806,  sec.  83,  certain  values  are  exempted,  and 
debtor  may  select  property  to  the  value  of  sixiy  dollars,  and 
it  may  be  for  the  fuel  and  provisions  for  the  family  for  three 
months,  and  for  the  stock.  But  this  homestead  act  contains  no 
provision  to  make  up  a  deficiency  in  the  value  of  the  homestead 
below  one  thousand  dollars,  nor  is  there  any  intimation  of  such 
an  intention  in  any  provision  of  the  act.  The  contrary  is 
strongly  inferable  from  the  act,  for  the  exemption  is  *'  to  the 
value  of  one  thousand  dollars,"  in  the  ''  lot  of  ground  and  the 
buildings  thereon,  occupied  as  a  residence."  In  the  event  of 
the  lot  and  buildings  exceeding  that  value,  provision  is  made  to 
divide  the  premises,  if  divisible,  leaving  the  dwelling  and  so 
much  of  the  lot  as  together  are  worth  one  thousand  dollars; 
but  if  indivisible,  then  for  a  sale  of  the  whole,  and  for  the  pay- 
ment of  one  thousand  dollars  to  the  debtor,  which  is  exempted 
from  levy  and  sale  for  one  year:  Acts  1851,  p.  26,  sees.  8-5. 
The  protection  for  one  year  may  enable  the  debtor  to  reinvest 
the  amount  in  another  homestead.  Two  or  more  adjoining  lots 
might  be  occupied  and  used  as  one  lot  for  a  homestead,  and 
might  be  so  essentiaUy,  so  as  to  be  indivisible.  I  am  not  able, 
however,  to  coastrue  the  act  as  including  distinct  and  separate 
lots  or  tracte  not  adjoining  or  contiguous,  not  even  for  the  pur- 
pose of  securing  so  essential  an  article  as  fuel.  I  am  therefore 
of  opinion  that  the  timber  tract  in  this  case  cannot  be  claimed 
and  exempted  as  a  part  of  *'  the  lot  of  ground  "  upon  which  the 
dwellings  and  homestead  exist.  The  objects  and  provisions  of 
the  act  are  much  more  circumscribed  than  the  "  act  to  define  the 
extent  of  possession  in  cases  of  settlement  on  the  public  lands," 
under  which  the  case  of  Oleason  v.  Edmunds,  2  Scam.  448,  was 
decided.    There  the  court  gave  great  latitude  to  the  settler  te 
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include  more  or  lees  land  inrifhin  the  bonndazies  of  liie  settle* 
ment  claim;  bat  bete  it  is  confined  to  the  ''lot  of  ground" 
occupied  bj  the  dwellings  and  home^  or  actoal  residence^  of  the 
housekeeper.  This  lot  of  ground  may  be  but  a  few  feet  square, 
while  the  debtor  owns  thousands  of  acres  in  many  other  tracts. 
It  may  again  contain  thousands  of  acres  in  one  compact  body, 
embracing  many  surreys  or  legal  subdivisions.  It  is  doubtless 
a  question  of  fact  whether  particular  adjoining  and  contiguous 
tracts,  forming  one  compact  body,  is  or  not  parcel  of  the  home- 
stead. So  might  separate,  disconnected  parcels  fall  under  the 
more  general  idea  of  parcel  of  the  homestead  place.  But  I  con- 
ceive the  intention  of  the  legislature  in  confining  the  exemption 
to  '*  the  lot  of  ground  "  containing  the  dwellings  and  residence 
designedly  narrowed  the  protection  to  less  than  would  be  in- 
cluded in  the  more  comprehensive  terms  of  ilie  ''  homestead"  as 
known  under  the  dower  act  and  in  general  parlance.  The  ex- 
emption of  personal  property  from  sale  under  execution  gives 
absolute  ownership  of  the  properly  to  the  debtor,  while  covered 
by  that  protection,  and  he  may  sell  or  mortgage  the  same  with- 
out losing  that  protection  either  to  himself  or  mortgagee :  Vaughan 
v.  Thompson,  17  HI.  78;  see  also  Cook  v.  Scott,  1  Qilm.  833;  Jfc- 
Cluskey  v.  McNedy,  S  Id.  678;  GasBeU  v.  WiUiams,  12  HI.  387. 

Whatever  may  be  the  effect  of  the  act  under  consideration,  in 
this  view,  with  respect  to  the  debtor  himself,  which  I  do  not 
propose  to  discuss  or  decide  here,  though  the  act  would  seem  to 
contemplate  occupancy  as  a  residence,  yet  the  estate  preserved 
to  the  widow  and  children  is,  until  the  youngest  arrives  at  age, 
which  may  be,  in  case  of  a  posthumous  birth,  twenty-one  years 
and  nine  months,  and  in  case  of  the  widow  surviving  the  non- 
age of  the  youngest  child,  she  has  a  life  estate.  Thus  upon  the 
contingency  of  thus  surviving,  a  freehold  is  created  in  the 
widow.  But  all  unquestionably  take  upon  condition  of  con- 
tinuing occupancy  by  some  or  one  of  them,  widow  or  child. 
It  is  contended  here  that  the  homestead  was  abandoned  and  lost 
by  the  widow  having  rented  out  the  premises  for  some  ten 
months,  auring  which  time  she  resided  with  her  father,  some 
six  or  eight  miles  distant,  where  her  bad  health  and  approaching 
confinement  required  her  to  find  that  attention  and  care  that  she 
could  not  obtain  by  remaining  in  the  dwelling-house  of  the 
homestead.  What  is  the  meaning  of  **  occupy,"  or  ''  continuing 
to  occupy,"  within  the  intention  of  the  legislature  ?  In  common 
parlance  and  in  reference  to  housekeeping,  we  at  once  attach  the 
idea  of  actual  residence,  dwelling,  abiding  on,  the  place  of  bed, 
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board,  and  waahingy  three  aets  of  constant  reonnenoe  to  anppfy 
the  neoeesaries  of  life  and  renew  the  physical  man.  This  is  the 
second  sense  given  it  by  Webster,  but  it  is  used  also  in  thesense 
of  possess  generally  9  and  Webster  also  uses  the  word  * '  possess"  in 
the  same  Tarieiy  of  senses  in  the  main  as  is  given  to  '*  occupy"  or 
<<  occupancy."  Turn  to  2  Bouv.  Law  Diet.,  240,  Occupancy; 
336,  Possession — and  we  find  the-words  used  and  understood  in 
the  same  great  variety  of  senses.  If  a  man  go  abroad  ammo  re- 
vertendi,  and  reside  for  temporary  purposes  of  trade  or  other 
business,  he  will  not  lose  his  domicile ;  and  yet  we  know  that  the 
party's  domicile  follows  his  actual  residence.  So  it  is  with  foreign 
ministers  and  diplomatic  agents.  In  contemplation  of  law,  they 
continue  to  occupy  their  mansions  or  dwellings  in  their  own 
country,  though  actually  resident  abroad  for  years.  A  person 
may  have  a  constructive  possession  or  occupancy,  and  he  may 
have  a  possessio  pedis  by  tenants  or  actual  indosures,  and  in 
contemplation  and  within  the  meaning  of  law  he  may  have 
actual  possession,  actual  occupation,  without  residence.  Such 
is  the  difference  between  the  statutes  of  limitation  of  1835  and 
1839.  The  object  of  a  temporary  absence  here  was  the  preserva- 
tion of  health,  it  may  be  also  of  life.  The  fimn  is  made  pro- 
ductive in  the  mean  time  by  renting,  thus  contributing  to  the 
end  designed  in  a'homestead — the  support  in  part  of  the  family. 
There  was  no  intention  of  abandonment,  as  a  constant  anxiety 
was  shown  and  expressed  to  do  nothing  to  lose  the  right  to  the 
homestead  as  such.  We  shall  put  no  such  harsh  and  narrow 
construction  upon  the  language  and  intention  of  the  legislature 
as  to  take  away  the  estate,  when  it  becomes  impolitic  or  impno- 
ticable  to  continue  to  occupy  by  actual  residence  for  a  season 
— ^the  possession,  the  occupation,  being  preserved  for  the  bene- 
fit of  the  family  in  the  mean  time,  by  a  tenant,  or  by  the  storage 
of  the  household  furniture,  etc.,  until  the  family  .can  return. 
The  best  intention  of  the  legislature  will  doubtless  be  promoted 
by  allowing  that  continuing  occupation  of  some  of  the  fiunily  in 
the  form  and  upon  the  terms  best  calculated  to  aid  them  in 
providing  for  their  wants,  whether  by  themselves  or  by  their 
tenants.  For  it  may  be  at  times  that  food  and  clothing  are 
paramount  wants  to  shelter.  At  least,  for  the  purposes  of  this 
case,  we  find  no  forfeiture  or  abandonment  in  the  acts  of  the 
widow  in  proof  here. 

Decree  reversed,  and  cause  remanded  to  enter  decree  to  apply 
for  order  of  sale  of  the  timbered  tract  only. 

Decree  reversed. 


Digitized  by  VjOOQIC 


Dec  185(L]  Oboff  v.  fiALuirGBa  785 

AoroAL  OoouFAVor  n  Ebsihtxal  to  Cuatiov  of  HoiiiBnAD:  Sea  •>• 
baoBtive  note  to  TV^Ior  y.  ffctrgous,  60  Am.  Bee  606;  notes  to  Oharlea$  t. 
Lambenon,  63  Id.  463. 

Tkhporart  Bbmoval  vbom  Homxstbad,  with  intent  to  retain  the  home 
there  and  to  retam  to  it,  is  held  by  all  the  oonrts  not  to  be  an  abandonment. 
ka.  excellent  note  on  abandonment  of  homesteads  will  be  fonnd  appended  to 
Taylor  V.  Harg<nt8,  60  Am.  Deo.  607. 

The  pbinoipal  oasb  was  oitxd  in  Walters  y.  People^  21  HL  178,  and 
the  definition  of  "ooonpanoy"  approved.  "Oooapancy"and  ''poesession,** 
say  the  court,  "when  applied  to  land,  are  nearly  synonymous,  and  may  in 
contemplation  of  law  eziit  in  the  same  n^mner  by  and  through  a  tenancy. 
The  principal  case  was  here  approved.  In  flying  v.  Cropper,  85  Id.  264,  the 
principal  case  was  dted,  showing  that  the  statute  points  out  the  mode  by 
which  the  exemption  can  be  released  and  waived,  and  unless  that  mode  is 
pursued  the  exemption  is  not  lost.  In  ^roioa  v.  Coon,  36  Id.  248,  it  was 
cited  to  show  that  a  continuing  occupancy  is  necessary  to  the  preservation  of 
the  homestead  right;  and  in  ^IteMiit  T.  J7oUiRirM0Of<A»  74  Id.  ^^ 
Is  not  pari  of  a  homestead. 


Gboff  v.  Ballxnosb. 

(18  lujvoia.  aoo.] 
ymLKttom  n  hot  Kboesbabt  Cohooiotaiit  ot  Foboeblb  Rnxr  akd  Dn- 

TADTSB.  Entry  made  sgainst  will  of  one  in  possession  is  f ordble,  in  legal 

contemplation. 
Pabtt  mat  Pbovb  his  Ow2f  Dkjlarationb,  Mabb  at  TofB  OT  Act  Dohb, 

explsnatory  of  his  intentions  or  motives.    Thus  one  in  possession  may 

prove  his  declarations  to  show  his  dissent  or  opposition  to  the  entry  of 

another  upon  his  premises  against  his  wiU. 

Foboeblb  entry  and  detainer^  originally  commenced  by  ap- 
pellee against  appellant  before  a  jnstioe  of  the  peace  of  Hancock 
cooniy,  under  the  statute  relatiye  to  such  action^  and  remoTed 
to  the  drcnit  conrt  of  said  conniy  by  appeal.  The  other  facta 
are  stated  in  the  opinion. 

jnteai  and  Cfrover,  for  the  appellant. 

O.  H.  Browning  and  O,  Edmunds^  for  the  appellee. 

By  Conrt,  Ssinkeb^  J.  Forcible  entiy  and  detainer  by  Bal- 
linger  against  Croff.  The  evidence  substantially  shows  that 
Ballinger  was  in  the  actual  possession  of  the  premises  described 
in  the  complaint,  being  a  residence  and  grounds  occupied  by 
him;  that  Croff  went  there  with  his  family  and  household  goods, 
and  commenced  unloading  his  goods  and  moving  them  into  the 
house;  that  Ballinger  then  forbade  him  doing  so,  but  made  no 
demonstrations  of  forcible  resistance;  and  that  Croff  took  posaes- 
■ion  of  a  portion  of  the  house,  and  held  it  after  demand  in  writ- 
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ing  therefor  made  by  BaUinger.  The  jtuy  found  CSroff  goiUyof 
forcible  entry  and  detainer,  and  the  conrt  refused  a  new  triaL 

The  court  permitted  Ballinger,  against  the  objection  of  Croff, 
to  prove  his  own  declarations  made  at  the  timeOroff  waamoying 
into  the  house,  tending  toMshow  that  the^ntiy  waamaile-against 
his  will. 

The  court,  on  the  part  of  BaUinger,  instructed  the  jury  as  fol« 
lows: 

''No.  1.  If  the  jory  believe  from  the  evidence  that  the  plaint- 
iff was  in  the  actual  possession  of  the  premises  sued  for  on  the 
ninth  of  April,  1855,  and  that  on  that  day  the  defendant,  against 
the  will  and  without  the  consent  of  the  plaintiff,  intruded  into 
said  premises;  and  if  they  believe  from  the  evidence  that  before 
the  commencement  of  this  suit  the  plaintiff  made  a  written  de- 
mand upon  the  defendant  to  surrender  said  possession,  and  that 
said  defendant  still  holds  said  possession  against  said  plaintiff, 
that  then  they  will  find  a  verdict  for  the  plaintiff. 

''  No.  2.  If  the  jury  believe  from  the  evidence  that  the  plaint- 
iff was  in  the  peaceable  possession  of  the  premises  sued  for,  and 
that  while  he  was  so  in  possession  the  defendant,  without  bit 
consent  and  against  his  will  at  the  time  expressed,  entered 
upon  said  possession  and  withholds  said  possession  from  the 
plaintiff;  and  if  they  further  believe  from  the  evidence  that 
before  the  commencement  of  this  suit  the  plaintiff  made  a  writ- 
ten demand  upon  the  defendant  for  the  possession  of  said  prem- 
ises, that  they  will  find  a  verdict  for  the  plaintiff. 

**  No.  3.  That  in  order  to  constitute  a  forcible  entiy,  it  is  not 
necessary  that  actual  violence  should  be  used,  but  that  any  entry 
upon  the  possessions  of  another,  without  his  consent  and  against 
his  will,  ip  a  forcible  entiy  within  the  meaning  of  the  law:  pro^ 
vided  the  ^ntry  be  made  in  such  manner  as  to  induce  the  belief 
that  a  resistance  thereto  would  result  in  violence." 

Croff  excepted,  and  assigns  for  error  the  several  rolings  of  the 
court  indicated.  The  jury  was  justified  from  the  evidence  in 
finding  Croff  guilty,  and  the  instructions  are  substantially  cor- 
rect. 

To  constitute  forcible  entry  and  detainer  under  our  statute,  it 
is  not  essential  that  the  entry  be  made  with  strong  hand,  or  be 
accompanied  with  acts  of  actual  force  or  violence,  either  against 
person  or  properly.  If  one  enters  into  the  possessions  of  another 
against  the  will  of  him  whose  possession  is  invaded,  however 
quietly  he  may  do  so,  the  entry  is  forcible  in  legal  contempla- 
tion.   The  word  *'  force  "  in  our  statute  means  no  more  than  the 
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term  vi  et  armiM  does  at  common  law,  that  is,  with  either  actual 
or  implied  force.  If  A.  wrongfollj  enters  into  the  possesaiona 
of  B.y  although  with  the  least  possible  manual  force,  in  consid- 
eration of  law  the  entry  is  forcible,  and  the  remedy  for  the  tres- 
pass  or  wrong  is  as  complete  as  if  A«  had  made  the  entry  with 
actual  force  and  violence,  overpowering  by  strong  hand  all  re- 
sistance: 1  Ch.  PI.  125, 126, 166. 

A  par|y  may  prove  ^  .owi^  declarations,  made  at  the  time  of 
lan  acidonei  iUustratite  of  hi^  intention,  <»^  of  the  motive  which 
actuated  him.  The  declarations  of  dissent  or  opposition  of  Bal- 
linger  to  the  entry,  made  on  Ue  occasion  of  the  entry,  were 
proper  in  connection  with  the  whole  evidence  for  the  consider- 
ation of  the  jury,  to  enable  l3idm  to  determine  whether  the  entry 
was  made  against  the  will  of  Ballinger;  and  as  a  part  of  the  res 
gesUB  he  might  prove  them:  WiUiama  v.  JarroU,  1  Gilm.  127; 
Brennan  v.  People^  15  HI.  514;  Main  v.  McCarty^  Id.  442; 
Thomas  v.  Leonard,  4  Scam.  558  i  JtfcFarland  v.  LewiB,  2  Id.  847. 

Judgment  affirmed. 

FoBomui  Bmtbt  and  DiZAnnEB. —Under  the  oommon  law  and  some  de- 
.  oiaions  in  the  United  States,  it  seenw  that  an  entry  is  not  forcible  nnless 
accompanied  by  dreamstances  of  violence  or  terror;  that  forcible  entry  must 
be  with  stnmg  hand,  with  unnsnal  weapons,  or  with  menace  to  life  or  limb: 
BiUU  ▼.  Vborhees,  22  Am.  Dec  489.  The  jodicial  constmotion  of  the  words 
and  phrases  *< force,**  «* strong  hand,"  '*with  mnltitude  of  people.**  and  "in 
a  peaceable  manner,*'  is  illustrated  in  the  exhaustive  note  to  Evill  v.  Ccnwdl, 
18  Id.  141,  on  what  is  a  forcible  entry.  While  an  entry  accompanied  by  cir- 
cmnstances  of  violence  is  undoubtedly  forcible,  IhfUl  v.  Conwell^  Id.  138; 
State  V.  BenneU,  Id.  663;  DavitUon  v.  PhOUpB,  30  Id.  393;  Tribble  v.  Frame, 
23  Id.  439,  it  has  been  held  that  personal  violence  is  not  necessaiy  to.  con* 
stitute  forcible  entry:  8taU  v.  PoUok,  42  Id.  140;  note  to  Damdmm  v.  Phil' 
^,  30  Id.  395. 

DscLABATiONS  AS  EviDKNCS:  See  PrUUvp  V.  MUeMl,  63  Am.  Deo.  258^ 
and  cases  cited  in  note  to  same  26S. 

Thx  fbinoipal  cask  was  cited  in  Brookt  v.  Bmyw,  18  HL  548,  to  the 
point  that  in  actions  of  forcible  entry  and  detainer  deeds  under  which  the 
party  claims  may  be  read  in  evidence,  not  for  the  purpoee  of  proving  title  to 
the  land,  for  title  is  immaterial  except  for  the  purpose  of  showing  the  extent 
of  possession,  but  the  boundaries,  or  extent  of  possession;  in  Smith  v.  Hoag, 
45  Id.  251,  that  under  the  Illinois  statute  of  forcible  entry  actual  violence, 
amounting  to  a  breach  of  the  peace,  is  not  necessary  in  any  case.  *'  Force 
and  violence,  short  of  a  breach  of  the  peace,  is  sufficient  Vhere  the  entry  is 
required  to  be  forcible."  While  an  action  may  be  maintained  where  thav 
has  been  a  forcible  entry  involving  a  breach  of  the  peace,  still  it  can  be  main- 
tained although  the  force  is  less  in  character.  In  no  case  under  the  statute 
is  the  entry  required  to  be  accompanied  by  a  riot  or  other  breach  of  the 
peace.  In  City  qf  Chicago  v.  Wrighi,  69  Id.  825,  it  was  cited  to  show  that 
an  entry  is  forcible,  within  the  meaning  of  the  law,  that  is  made  agsinst  the 
will  of  the  occupant. 

Am.  Dsa  VoIn  LXV-47 
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Babeshibb  V.  State. 

(7  IXDIAJIA,  889.] 

Mabbtaob  n  BUT  CiTiL  Contract,  ako  Mabriaox  ov  Nbobo  BanDonr 
OF  Ikmaha  with  Nxobo  Woman  who  hat  come  into  the  ttata  is  Toid* 
under  oonstitatioiial  and  statutory  provisums  prohihiting  negross  of 
mnlattoes  from  ooming  into  or  settling  in  the  state,  declaring  all  oon- 
tOMJts  made  with  those  ooming  in  contrary  to  snch  prohihition  void,  and 
imposing  the  penalty  of  fine  npon  any  one  who  employs  or  encoorsges 
•noh  n^gro  to  remain  in  the  stato;  and  any  one  foond  guilty  of  violat- 
ing snch  provisions  is  liable  to  a  fine. 

AiPBAL  from  the  court  of  commoB  pleas  of  Ohio  coniily. 
The  opinion  states  the  case. 

J,  8.  JeUey  and  J.  W.  Oordon^  for  th^  appeUant. 

The  state  was  not  represented  by  counsel. 

Bj  Conrt,  Stuabt,  J.  This  was  a  proceeding  by  complainant 
against  Barkshire  for  bringing  a  negro  woman  into  this  state  in 
Jane,  1854,  and  harboring  her  here  in  contravention  of  the  con- 
stitution and  laws  of  Indiana.  Trial  by  the  court,  finding 
guilty,  and  fined  ten  dollars.  Baikshire  appeals.  The  facts 
agreed  upon  by  the  parties  are  briefly  these:  that  Arthur  Bark- 
shire, the  defendant,  is  a  man  of  color;  that  he  has  resided  in 
Rising  Sun,  Indiana,  for  the  last  ten  years;  that  since  the  adop- 
tion of  the  constitution  on  the  first  of  November,  1851,  said 
Arthur  married  a  colored  woman  by  the  name  of  Elizabeth  Keith, 
who  now  resides  with  him  as  his  wife  in  Ohio  couniy,  Indiana; 
that  the  marriage  was  solemnized  in  this  state;  that  Elizabeth 
moved  to  the  state  of  Indiana  during  the  summer  of  1854  from 
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ihe  state  of  Obio,  where  she  had  long  resided;  iliat  Elizabetli 
is  a  negro  or  mulatto;  and  that  the  defendant  lired  with  her  and 
harbored  her  as  his  wife  in  Basing  Sun  before  and  at  the  time  of 
information  filed. 

The  only  question  presented  by  the  record  is.  Does  this  eri* 
dence  warrant  the  conyiotion?  The  thirteenth  article  of  the 
constitution  pnmdes  that  upon  the  adoption  of  that  instm- 
ment  in  NoTcmber,  1861,  no  n^gro  or  mulatto  shall  come  into  or 
settie  in  the  state;  that  all  contracts  made  with  those  coming 
in  contrary  to  such  prohibition  shall  be  void;  that  to  employ 
or  encourage  such  negro  to  remain  in  the  state  shall  be  punish- 
able by  fine;  that  all  such  fines  shall  be  appropriated  to  colonisa* 
tion;  and  that  the  general  assembly  shall  pass  laws  to  carry  the 
provisions  of  the  article  into  effect:  1  B.  S.  67. 

Accordingly,  the  general  assemUy  passed  an  act  to  enforce 
the  thirteentii  aftide  of  the  constitution.  Section  7  of  that 
enactment  reads:  ''Any  person  who  shall  employ  a  negro  or 
mulatto  who  shall  have  come  into  the  state  of  Indiana  subse- 
quent to  the  thirty-first  day  of  October,  1851,  or  shall  hereafter 
come  into  the  said  state,  or  who  shall  encourage  such  negro  or 
mulatto  to  remain  in  the  state,  shall  be  fined  in  any  sum  not 
less  than  ten  dollars  nor  more  than  five  hundred  dollars:''  1  . 
B.  S.  875.  At  the  same  session  another  act  was  passed,  to 
provide  for  the  colonisation  of  negroes,  mulattoes,  etc.,  who 
were  residents  of  this  state  on  the  first  day  of  November,  1851, 
and  appropriating  five  thousand  dollars  for  that  purxK>se:  Id. 
222. 

The  i>olic7  of  the  state  is  thus  clearly  evolved.  It  is  to  ex- 
dude  any  further  ingress  of  negroes,  and  to  remove  those 
already  among  us  as  speedily  as  possible.  The  thirteenth  arti- 
cle of  the  constitution,  inaugurating  this  policy,  was  separately 
submitted  to  a  vote  of  the  people  under  the  title  of  *'  exclusion 
and  colonization  of  negroes. '^  It  is  matter  of  history  how 
emphatically  it  was  approved  by  the  popular  voice.  The 
marriage  solemniased  in  Ohio  couniy,  Indiana,  is  urged  as  an 
exception  taking  the  case  out  of  the  statute.  But  such  an  ex- 
ception cannot  be  admitted,  both  because  no  such  exception  is 
recognized  either  in  the  constitution  or  in  the  law  enacted  to 
give  it  effect,  and  because  the  marriage  itself,  solemnized  in 
contravention  of  both,  must  be  regarded  as  void.  Marriage,  in 
this  state,  is  but  a  civil  contract.  As  such  it  is  clearly  embraced 
in  the  constitutional  provision  copied  into  the  subsequent  law, 
which  declares  all  contracts  made  with  negroes  and  mulattoes 
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cominj^  Intoitiie  steteoontnoy  to  thd  proyidoQS  of  fhie  tliirteenth 
Avtiole  Void.  >  The  oonseqtiences  are  not  a  legitimate  oonsid- 
:eration  >tor  the  courts.  A  oonstitntioiiaL  policy  so'  decisiTely 
adopted,  and  so  clearly  conducive  to  the  separation  and  ultimate 
good  of  both  racesy  diould  be  rigidly  enforced.  So  that  Bark- 
shire  can  claim  nothing  from  the  supposed  relation  of  husband 
and  \rife.  To  give  that  relation  any  consideration  fayorable  to 
him  would  be  to  countenance  an  infraction  of  the  fundamental 
law.  Barkshire  can  therefore  be,  regarded  only  as  any  other 
person  would  be  who  encouraged  the  negro  woman  Elizabeth  to 
remain  in  the  state. 

It  may  not  be  improper  to  observe,  though  not  before  the 
couirt  in  this  case,  that  Elizabeth  herself  seems  to  be  liable, 
under  the  ninth  section  of  the  act,  to  the  same  penalties  for 
coming  into  the  state  or  settling  here. 

The  judgment  is  afiSrmed  with  costs. 

.  The  nuNOi^AL  gasb  is  oitxd  in  Covy  v.  OarUr,  4S  IncL,  as  tettUng  Um 
law  in  that  state  in  regard  to  tho  rights  of  negroes,  onder  the  oonstitatioiial 
and  statotory  provisions  mentioned  in  the  syllabas,  ttipra.  It  is  dlstJugnished 
In  Bawiei  y.  SUUe^lZ  Id.  428. 


ElBEB  V.   SnODDT. 

[7  Imdiaxa,  442.] 

StJwnoasaT  cm  CoMPLiUMT  is  Admitted  bt  Amswxbiko  to  MxanSy  under 
code  of  Indiana  of  1852. 

APPOINTKXHT   of  AdMINISTBATOB   cannot   BB   ImPBAOHBD   C0LLATBB4LLT. 

Pboov  ov  BxiounoK  ov  Notes  must  be  Pboduced  bdobb  Thbt  abb 

ADinSSIBLB  IX  EVIDENOB. 

Exceptions  in  Statute  ov  Limitations  need  not  bb  Keoatived  in  An* 

SWBR;  they  most  be  replied. 
AonoN  Babbbd  bt  Law  ov  Place  ov  Residence  ov  Devendant   n 

Babbbd,  in  Indiana,  the  same  as  though  action  has  arisen  in  that  state. 
Heib  is  Entitled,  as  Against  Cbbditobs  Seeiuno  to  Chaboe  ms  Real 

Estate,  to  plead  tho  statute  of  limitations,  or  any  other  lawful  defense, 

unaffected  by  the  act  or  admission  of  the  executor. 

Appeazi  from  Marion  court  of  common  pleas.    The  opinioii 
states  the  case. 

L,  Barbour  and  A.  O.  Porter,  for  the  appellants. 

D,  McDonald  and  W.  Henderson,  for  the  appellee. 

By  Oourt,  Pbbeins,  J.    Snoddy ,  as  the  administrator  of  Qeorgs 
Biser,  deceased,  filed  his  application  in  August,  1853,  in  tht 
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Marian  ieommoii  pleas,  for  the  sale  of  real  estate  to  pay  debts. 
The  debts  to  be  paid  *were  evidenced  by  sealed  notes  dated  JvJj 
15, 1889,  and  due  July  15, 1841. 

The  heirs  appeared  and  answered.  1.  They  denied  the  ex* 
istence  of  the  indebtedness  alleged  in  the  petition;  2.  They  al- 
lege that  the  deceased  was,  and  for  twenty  years  had  been,  a 
resident  oitijBen  of  the  state  of  Maryland;  ihat  he  executed  the 
notes  in  question  there;  that  in  January,  1858,  he  died  there; 
that  his  personal  estate  was  there,  and  there  being  administered 
upon;  and  that  by  the  law  of  Maryland,  a  copy  of  which  Vras 
filed,  suits  upon  simple  contracts  were  barred  in  three  years, 
and  upon  specialties  in  twelye;  8.  They  denied  the  validiiy  of 
Snoddy's  appointment  as  administrator. 

The  plaintiff  replied,  demurring  to  all  the  paragraphs  of  th# 
answer  but  the  first.  The  court  sustained  the  demurrer.  Tha 
notes  were  all  the  eyidence  that  was  introduced.  The  court  de- 
creed a  sale,  etc. 

The  appellants,  the  heirs,  submit  in  this  court:  1.  That  the 
complaint,  or  petition  to  sell,  is  insufficient;  2.  That  the  ap- 
pointment of  the  administrator  in  this  state  was  invalid;  8. 
That  the  evidence  was  insufficient  to  justify  the  decree  of  the 
court,  and  that  the  notes  were  inadmissible  in  evidence  without 
proof  of  their  execution;  4.  That  the  court  erred  in  sustaining 
the  demurrer  to  the  paragraph  in  the  answer  setting  up  the 
Maryland  statute  of  limitations. 

This  cause  was  tried  before  the  acts  of  1855  came  into  force. 
Hence  it  was  governed  by  the  code  of  1852,  and  the  sufficiency 
of  the  complaint  was  admitted  by  answering  to  the  merits.  The 
appointment  of  the  administrator  could  not  be  impeached  col- 
laterally. A  revocation  of  his  letters  should  have  been  obtained : 
Bay  V.  Doughty,  4  Blackf .  115. 

As  to  the  admissibiliiy  of  the  notes  in  evidence,  we  have  this 
statute:  '*  When  a  writing  purporting  to  have  been  executed  by 
one  of  the  parties  is  the  foundation  of  or  referred  to  in  any 
pleading,  it  may  be  read  in  evidence  on  the  trial  of  the  cause 
against  such  party,  without  proving  its  execution,  unless  its 
execution  be  denied,  etc.,  under  oath:'*  2  B  S.  44,  sec.  80. 

This  suit  was  not  against  a  party  to  the  notes,  nor  were  they 
read  in  evidence  "  against  such  party."  The  case^  therefore,  is 
not  within  the  language  of  the  statute.  Is  it  embraced  by  its 
spirit?  We  think  not.  The  maker  of  an  instrument  would 
know  it,  and  if  one  were  presented  with  his  signature  which  he 
did  not  make,  he  would  know  it     Hence  it  is  reasonable  to  re- 
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quire  him  to  deny  instnixnents  signed  with  his  signatore  under 
oath  if  at  alL  Not  bo  as  to  his  heirs,  or  others  not  purporting 
to  be  makers  of  the  instruments.  Heirs  inyolyed  in  suits  like 
the  present  are  generally^  as  in  this  case,  minors,  who  are  inca- 
pable of  making  eyen  an  admission,  and  against  whom  proof  on 
all  points  is  always  required.  They  could  not  be  expected  to 
know  in  all  cases  the  genuineness  of  a  parent's  signature,  and 
be  prejiared  to  admit  or  deny  it  in  every  given  instance,  and  it 
would  be  unreasonable  to  require  them  to  so  do. 

This  case,  then,  not  falling  within  this  statute  quoted,  was  to  be 
governed  by  the  rules  of  the  common  law,  which  required  proof  of 
the  execution  of  the  notes.  It  should  be  observed  that  their 
admission  wasobjected  to  at  the  time,  for  the  cause  above  as- 
signed. The  notes  being  improperly  admitted,  and  being  all 
the  evidence,  of  course  th«re  was  nothing  upon  which  to  base 
the  decree  rendered. 

It  remains  to  consider  the  question  of  the  statute  of  limita- 
tions. The  demurrer  admits  the  existence  of  the  Maryland 
statute.  Counsel  for  the  appellees  suggest,  indeed,  that  the  para- 
graph in  the  answer  setting  it  up  is  bad,  because  it  does  not 
negative  the  exceptions  in  tiie  statute.  But  the  law  is  tinifonn 
that  exceptions  in  the  statute  of  limitations  must  be  replied:  Chit 
Oont.  840;  1  Ch.  PI.  583;  Angell  on  Limitations,  375.  Bythestat- 
ute  of  Maryland,  then  the  domicile  of  the  deceased  maker  of  the 
notes,  suits  upon  the  notes  were  barred.  The  provision  in  our 
statute  is  as  follows:  *'  When  a  case  has  been  fully  barred  by 
the  laws  of  the  place  where  the  defendant  resided,  such  bar  shall 
be  the  same  defense  here  as  though  it  had  arisen  within  the  state:" 
2  R.  S.  1852,  p.  77,  sec.  216. 

This  would  seem  to  be  sufficiently  explicit  to  put  an  end  to 
controversy.  But  counsel  say :  *'  We  object  to  the  plea,  because 
the  question  it  raises  was  a  question  between  the  administrator  and 
creditors,  and  not  one  between  him  and  the  heirs.  These  heirs 
have  nothing  to  do  with  it.  Nor  are  creditors  called  on  to  make 
their  claims  good  as  against  the  objections  of  heirs.  The  ad- 
ministrator must  be  presumed  to  know  better  then  the  heira  do 
about  the  validity  of  claims  filed  against  the  estate.  He  is  pre- 
sumed to  act  honestly.  The  answer  sets  up  no  charge  of  dis- 
honesty against  him — ^no  collusion  with  creditors.  If  by  his  ad- 
mission, or  other  acts,  he  injures  the  heirs,  their  only  remedy  is 
on  his  bond.  He  had  power  by  a  promise  to  take  these  cases 
out  of  the  statute  of  limitations.  Who  knows  but  he  did  sof 
Who  knows  but  the  deceased  did  so  in  his  life-time  ?    It  is  not 
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to  be  tolerated  that  in  a  proceeding  like  thie,  in  which  the 
creditors  are  not  parties,  they  shall  be  affected,  and  their  claims 
defeated,  by  a  plea  of  the  heirs.  The  like  is,  we  bel'ere,  nnheard 
of  in  Indiiuia."" 

In  reply,  it  may  be  obserred  that  the  object  of  this  snit  is  to 
sell  the  land  of  heirs:  and  that  it  seems  but  reasonable  that  they 
should  be  permitted  to  resist  such  suit  and  saye  their  land,  if 
legally  possible.  Further,  our  statute  requires,  in  such  case, 
that  the  heirs  shall  be  called  into  court  before  any  decree  can 
be  rendered  against  them  or  their  inheritance.  Why  called,  if 
not  to  resist?  And  if  to  resist,  why  shall  they  not  be  permitted 
to  avail  themselyes  of  the  rules  of  pleading,  practice,  and  evi*. 
dence  necessary  for  the  purpose?  It  is  also  doubtful  whether 
the  executor  or  administrator  of  an  estate  can  by  promise  take 
a  debt  out  of  the  statute,  and  whether  he  is  not  bound  to  plead 
the  statute  of  limitations  in  all  cases:  See  Thompson  t.  Pet^^ 
12  Wheat.  666;  Peck  v.  Botsford,  7  Conn.  172  [17  Am.  Dec.  92]; 
Angell  on  Limitations,  348  et  seq. ,  and  cases  cited  in  note  on  p.  851 ; 
2  Kent's  Com.  415  et  seq. ,  and  notes.  But  we  are  not  called  upon, 
in  this  case,  to  go  beyond  that  of  Mooen  t.  WhUe^  6  Johns.  Oh. 
860,  where  Chancellor  Kent  says:  **  The  executor  possesses  the 
personal  estate  as  trustee,  and  the  heir  .the  real  estate  as  owner; 
and  is  he  to  be  charged,  at  the  mere  pleasure  of  the  executor, 
with  the  dpbts  of  his  ancestor?  Does  it  rest  entirely  in  the 
discretion  of  the  executor  whether  the  heir  is  or  is  not  to  be 
permitted  to  use  the  statute  of  limitations,  which  the  law  has 
provided  as  a  means  of  defense  against  a  simple  contract  de- 
mand, which  perhaps  he  knows  to  be  unjust,  though  his  ances- 
tor has  not  left  him  the  requisite  proof?  I  cannot  bring  my 
mind  to  assent  to  so  unreasonable  a  proposition,  nor  to  admit 
that  the  heir  is  not  entitled,  as  against  ^e  creditor  seeking  to 
charge  his  estate,  to  use  every  lawful  plea,  unaffected  by  the* 
act  or  admission  of  the  executor."  And  see  Jennings  v.  Kee^  6 
Ind.  257. 

In  the  present  case,  the  creditors,  through  the  administrator, 
are  seeking  to  charge  the  real  estate  of  the  heirs,  and  we  think 
the  latter  are  entitled  to  use  every  lawful  plea  in  defense.  The 
administrator  may  give  notice  to  the  creditors  of  the  defenses 
set  up,  and  the  evidence  required,  and  thus  avoid  any  risk  of 
liability  to  those  creditors  on  account  of  negligence  in  prosecut- 
ing suit 

It  may  also  be  properly  remarked,  in  conclusion,  that  it  does 
not  appear  that  the  deceased,  or  the  administrator,  ever  made 
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any  promise  which  oofold  be  claimed  to  ha?e  t^ken  the  notes 
inTolyed  out  of  the  statute  of  limitations.  If  such  promise  had 
been  made»  and  was  of  any  importance  in  the  case»  it  should 
have  been  shown  on  the  part  of  the  plaintiff. 

The  judgment  is  reversed  with  costs.  Cause  remanded  for  a 
new  trial,  with  leave  to  the  parties  to  amend  their  pleadings. 

APPOniTMKNT   OV   ADMnOBTBATOR    ReSTS    ExOLUSIVBLT   WITHIir    JuBIS- 

Dicnoir  OV  Pbobats  Ck>UBT,  and  its  legality  cazmot  be  questioned  in  any 
other  court,  nor  ooHaterally  attacked:  Mclhrland  v.  Stones  44  Am.  Deo.  d25» 
and  note  328,  collecting  other  cases  in  this  series. 

ArrxB  ExiounoK  of  Instbumskt  has  bbsk  Pboykd  in  the  usual  man* 
ner,  the  court  should  admit  it  in  evidence;  PritUup  v.  MUchett,  63  Am.  Dec 
268. 

Bxosrnov  nr  Statute  of  Limitatiovs  must  be  pleaded  to  be  taken  ad* 
▼antage  of:  UnUm  Bamketc  y.  PUaiUnf  Bank  etc.,  31  Am.  Dec.  113. 

Statute  of  Limitations  that  must  Govern  is  that  of  the  forum,  and 
not  that  of  the  place  of  contract:  Brown  v.  BictneU,  39  Am.  Dec  299,  and 
note  300;  Levy  y.  Boas^  28  Id.  134,  and  note  collecting  prior  cases  in  this 
series;  see  also  King  y.  Lcme,  37  Id.  187;  Enoin  y.  Lowry^  46  Id.  545;  H^U 
y.  LavjreM€t  itl  Id.  190;  Brawn  y.  Brown,  40  Id.  52,  and  note  56. 

Mortoaob  gakkot  be  Read  in  Evibenob  without  Pboov  of  its  Ex- 
ecution against  persons  not  parties  to  it:  Wright  y.  BruncU,  11  Ind.  410. 
Proyision  of  statute  that  a  writing  executed  by  one  of  the  parties  to  the  suit 
may  be  read  in  evidence  against  him  without  proving  its  execution,  unless  its 
execution  is  denied  by  affidavit,  does  not  apply  to  admitted  evidence,  where 
the  writing  does  not  purport  to  have  been  executed  by  one  of  the  parties: 
PaUerdon  y.  Crattford,  12  Id.  248.  Proof  of  the  handwriting  of  a  party  de- 
oeased,  or  of  the  execution  of  the  note  by  him,  must  be  had  in  order  to  make 
it  admissible  in  evidence:  Mahm  v.  Sawyer^  18  Id.  73;  and  see  Nutssenhol' 
ker.Y,  State,  37  Id.  460-461,  distinguishing  the  principal  case.  In  an  action 
upon  a  written  contract  or  note  against  the  estate  of  the  maker,  execution 
thereof  must  be  proved,  and  failure  to  object  to  the  introduction  of  a  note  in 
evidence  does  not  waive  the  necessity  of  proof  of  its  execution:  Cawood^9 
AdnCr  y.  Let,  32  Id.  44.  Execution  of  notes  and  mortgages  must  be  proved 
beifore  they  are  admissible  in  evidence  against  persons  not  parties  to  them: 
Belton  V.  8mith,  45  Id.  292.  This  question  is  settled,  and  no  longer  open  to 
cKseussion,  in  Indiana:  BameU*8  Adm*r  y.  Cabinet  Makers*  Union,  28  Id.  254; 
WeUs  V.  WeUe,  71  Id.  509;  all  of  the  above  cases  citing  the  principal  case  to 
the  points  mentioned. 

The  jfbinoipal  case  is  cited  in  Carpenter  v.  Dame,  10  Ind.  123,  to  the 
point  that  a  party  who  has  no  interest  in,  and  is  not  a  necessary  party  to,  the 
snit,  when  called  as  a  witness  to  prove  the  execution  of  a  lost  bond,  is  compe- 
tent lor  that  purpose  It  is  again  cited  in  EiU  v.  Jonee,  14  Id.  390,  to  the 
point  that  a  reply  not  verified  excuses  proof  of  the  execation  of  a  release,  but 
does  not  render  it  ineffective  as  a  traverse  of  all  other  material  averments  in 
the  defense! — therefore  the  reply  is  well  pleaded  without  a  verification;  in 
Jackson  v.  Weaver,  98  Id.  309,  to  the  point  that  the  allowance  of  a  claim 
against  an  estate  is  conclusive  as  to  personal  property,  but  only  creates 
Sk  prima  facie  right  as  against  the  real  estate  of  heirs;  in  Heitman  v.  Sehnek, 
40  Id.  95,  to  the  point  that  prior  to  the  exception  created  by  statute  of  1896^ 
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if  objecUon  waa  not  Uken  to  the  oompUdnt  by  demurer  or  amwer,  it  was 
waiyed,  except  to  the  jurisdiction  of  the  coort  over  the  aabjeot  of  the  action; 
in  Boone  Co.  Bank  v.  WaUaee,  18  Id.  85,  to  the  point  that  in  Indiana  and 
other  states  the  authorities  are  conflicting  aa  to  whether  the  declarations  of  a 
person  in  possession  of  personal  property,  other  than  choses  in  action,  are 
admissible  in  evidence  in  derogation  of  his  title;  in  Butler  v.  Myer^  17  Id.  83, 
to  the  point  that  it  (the  principal  case)  intimates  that  an  administrator  is  not 
bound,  in  behalf  of  the  estate,  to  set  np  such  technical  defenses  as  the  statute 
of  limitations;  in  Cole  v.  Lt^/bntaine^  84  Id.  449,  to  the  point  that  heirs 
have  a  right  to  interpose  as  a  defense  the  statute  of  limitations  to  a  peti* 
tion  to  sell  the  real  estate  of  their  ancestor;  in  Brown  v.  Ibrti,  95  Id.  251, 
to  the  point  that  formerly  it  was  held  that  an  executor  or  administrator 
must  specially  plead  the  statute  of  limitations,  but  that  now,  by  statutory  ' 
enactment,  he  may,  without  plea,  avail  himself  of  all  defenses  except  setoff 
Mid  counter-claim.     It  is  distinguished  in  Joh$um  v.  Ptnegar^  41  Id.  168. 


Graham  v.  Statb  ex  bel.  Reynolds. 

[7  IxouxA.  470.] 
ADMnriflTRATOB  DX  BONIS  NOH  18  AUTHOBIZXD  TO  USB  NaMX  OF  StATB  OH 

HIS  Bblatiom  in  a  suit  brought  by  him  against  his  predeoenor  in  admin* 
istration,  for  breach  of  duty  under  statute  of  Indiana  pissed  in  1849» 
although  the  law  previous  to  that  time  was  otherwise. 

JUDGMXNT    07    CoUBT   BELOW  WILL    HOT  Bl   DiSTUBBEB  WHXN    THXBB    n 

Doubt  as  to  the  weight  of  evidence. 

Appbal  from  Morgan  droait  court.  The  opinioastates  the  case. 

W.  R.  HdrHson,  L.  Barbour,  and  A.  O.  Porier,  tor  the  appel« 
lants. 

L.  SeynoldSf  for  the  state. 

By  Court,  Pkbkins,  J.  Debt  by  the  state,  on  the  relation  of 
an  administrator  de  bonis  non  against  the  original  administrator 
and  his  sureties  on  their  bond  to  recoTer  assets,  etc. 

The  defendants  denied  the  breach  assigned,  and  the  cause  was 
submitted  to  the  court  without  a  jury,  upon  an  agreement  of  coun- 
sel **  that  the  defendants  might  diow  any  general  and  special 
matter  of  defense  on  the  trial,  as  fully  as  if  the  same  were 
specially  pleaded;"  and  the  parties  further  agreed  upon  the 
amount  for  which  execution  should  go  upon  the  judgment,  if  it 
should  be  against  the  defendants,  on  the  question  of  the  breach 
of  tbe  bond.  The  court  heard  the  evidence,  found  against  the 
defendants,  and  entered  the  judgment  as  had  been  previously 
agreed.  The  defendants  appealed  to  this  court,  and  they  con- 
tend: 1.  That  the  action  vnll  not  lie;  2.  That  the  judgment  is 
wrong  upon  the  evidence. 
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The  bond  on  which  the  snit  is  based  mm  ezeoated  in  18A6, 
and  as  the  law  then  stood,  an  administrator  de  boma  turn  conld 
not  sue  his  predecessor  in  administration  for  breach  of  duty: 
State  y.  Oooding,  8  Blackf .  667,  and  cases  there  cited.  But  by 
act  of  the  legislature  such  suit  was  authorized  in  1819,  and 
has  been  ever  since:  Laws  1849,  p.  63;  2  B.  S.  286.  That  is,  the 
administrator  de  banie  nan  was  authorized  to  use  the  name  of  the 
state  on  his  relation  in  such  suit. 

It  is  contended  that  the  legislature  could  not  confer  such  right 

.as  to  existing  bonds.    We  think  otherwise.   Such  statute  did  not 

enlarge  or  Tary  the  liabilities  of  obligors,  nor  the  rights  of  cred* 

itors  or  heirs;  but  simply  regulated,  in  one  particular,  the  manner 

of  their  enforcement.    Such  power  the  legislature  possesses. 

As  to  the  weight  of  eyidence,  it  must  be  admitted  that  it 
leayes  the  case  somewhat  in  doubt;  but  in  such  cases  the  unbend- 
ing rule  of  this  court  is  not  to  disturb  the  judgment  below. 
There  is  evidence  tending  to  support  it  of  equal,  so  far  as  we 
can  judge,  perhaps  greater,  force  than  that  tending  to  the  con* 
traiy:  Calkins  y.  Evans^  6  Ind.  441. 

The  judgment  is  affirmed,  with  one  per  cent  damages  and  costs. 

AnioNisTaAToa's  Right  of  Aonoir  kqmsst  PBiDBOBSsoa:  Oammtm* 
^€wUh  y,  Stubt  51  Am.  Deo.  528,  et  neq.;  this  being  a  note  in  whioh  the  ques- 
tion i«  thoronghly  disoaaeed,  and  the  principal  case  cited  with  a  large  number 
of  others.  See  also  Orten  v.  Sargeant^  66  Id.  88,  and  note  93;  also  extended 
note  to  PoU8  V.  Smith,  24  Id.  379  et  seq. 

Appellatb  Cottbt  will  kot  Disturb  Verdict  on  gnmnd  of  insoffidenc^ 
of  evidence  when  there  is  evidence  tending  to  support  it:  Boper  ▼.  OZay,  59 
Am.  Deo.  314,  note  320. 

AonoK  oif  BoHD  OF  DioxASSD  Admuiistbator  can  be  brought  by  and 
on  the  relation  of  his  successor:  Day  v.  Woriand,  92  Ind.  79;  and  it  was 
manifestly  the  intention  of  the  legislature  to  include  an  administrator  de 
bonis  non  in  the  statute:  Myertfs  E^r  v.  Staie  ex  reL  MeCfray,  AdnCr,  4tJ 
Id.  297,  on  the  above  points;  Maynu  v.  Moore,  16  Id.  122.  The  prin- 
cipal case  decides  that  the  statute  operates  upon  existing  bonds  of  original 
administrator:  Stale  ex  rel.  Wright  v.  Porter,  9  Id.  343.  Provisions  of  code 
do  not  interfere  with  rights  themselves,  but  affect  the  remedy  only:  Hancock 
V.  BiUhie,  11  Id.  53;  MeOilt  v.  Doe,  9  Id.  307;  IndianapoUe  B.  B.  Co.  ▼. 
Kereheval,  16  Id.  89;  Stem  v.  IndianapoUe  etc.  Aet^n,  18  Id.  248^  all  citing 
the  principal  case. 


MoLain  v.  Matlook. 

(7  IXDZARA,  625.] 

Jusnos  OF  Peaob  has  No  AirrHORiTT  to  Appoint  Special  OotrsKABLB 
TO  Hold  Office  during  Continuance  of  CAMP-MEETiNa,  under  a 
statute  of  Indiana  providing  that  when  an  emergency  exists  for  the  ser- 
vioes  of  a  constable,  and  one  is  not  convenient,  the  justice  may  appoint 
one  to  act  in  a  particular  oaase  for  the  purpose  of  serving  process. 
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IvwrsoE  aiw  Pbaox  Who  has  Afpointid  SmoAL  Cqxbtabli*  wmotm  Af* 
PommniT  Hb  n  BaQxrniBD  by  statate  to  note  on  his  dooket,  may  niak« 
raoh  note  at  any  time  without  a  role  of  oonrt  against  him  for  that  par* 
pose,  especially  when  he  is  a  party  to  the  oanse. 

BMuaiKnun  Scomns  hayb  Right  to  PsKsoana  Suoh  Bulms  as  Thbt 
MAT  Thzhk  Psopxb  ior  Fbmsmbltisq  Ordbe  when  met  for  pablio  wor* 
shipy  and  evidence  tending  to  prove  the  violation  of  their  rales  is  admis- 
sible to  rednce  damages  in  an  action  against  them. 

AmAL  from  fhe  Hendricks  oironit  court.  The  opinion  atatei 
the  case. 

JT.  M.  Oregg  and  J.  W.  Chrdon,  for  the  appellants. 

0. 0.  Nave^  for  the  appellee. 

By  Court,  Ooomrs,  J.  Matlock,  an  infant,  by  his  next  friend, 
brought  an  action  against  Wilson,  MoLain,  Brittain,  and  Hurin» 
for  false  imprisonment.  The  three  first  justified  the  arrest  by 
alleging  that  Wilson  was  a  constable  of  Hendricks  county;  that 
the  plaintiff,  in  his  presence  and  yiew,  disturbed  the  members 
of  a  religious  socieiy,  met  for  public  worship,  setting  forth  the 
particular  acts  of  disturbance;  whereupon  Wilson  arrested  him, 
and  called  McLain  and  Brittain  to  his  aid;  that  they  earned  him 
before  the  defendant  Hurin,  who  was  a  justice  of  the  peace, 
having  jurisdiction  of  the  offense,  where  he  was  charged  on  the 
oath  of  one  Thompson  with  disturbing  the  members  of  said 
socieiy,  was  tried,  convicted,  and  fined;  that  in  doing  so  they 
used  no  more  force  than  was  necessary. 

Hurin  filed  a  separate  answer,  alleging  that  the  plaintiff 
was  brought  before  him  as  a  justice  of  the  peace;  that  he 
was  charged  with  said  offense  by  one  Thompson;  that  the 
parties  not  being  ready  for  trial,  the  cause  was  continued 
until  the  following  day,  when  the  defendant  voluntarily  ap- 
peared before  him  and  demanded  a  trial;  that  he  was  tried 
and  conyicted,  and  fined  five  dollars,  and  paid  his  fine;  and 
that  he  did  not  in  any  other  manner  imprison  the  plaintiff. 
Beplies  in  denial.  There  was  a  trial  by  jury. '  Verdict  for  the 
plaintiff  for  one  hundred  dollars.  Motion  for  a  new  trial  over- 
ruled, and  judgment.    The  record  contains  the  evidence. 

A  religious  socieiy  having  met  for  public  worship  at  a  camp- 
meeting,  the  plaintiff  seated  himself  in  that  part  devoted  exclu- 
sively to  females.  On  being  several  tunes  requested  by  members 
of  the  socieiy  to  remove,  being  informed  that  his  sitting  there 
was  against  their  rules,  he  declined  removing;  whereupon  the 
defendant  Wilson  took  the  plaintiff  into  a  tent,  where  he  was 
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detained  about  half  an  hour,  and  was  then  set  at  laige,  the  de- 
fendant McLain  having  given  a  pledge  for  him  Terbally  that  he 
would  appear  before  the  justice  on  the  following  day  to  answer 
to  the  charge.  The  defendant  McLain  assisted  in  his  detention. 
Several  members  testified  that  thej  were  disturbed  by  the 
plaintiff's  conduct.  On  the  following  day  he  went  Toluntarily 
before  the  justice,  where  he  was  tried,  convicted,  and  fined  five 
dollars,  being  the  lowest  fine  fixed  by  law  for  the  offense^  and 
was  adjudged  to  stand  committed  until  the  fine  and  costs  should 
be  paid  or  replevied;  that  he  paid  the  fine,  and  no  costs  being 
claimed,  he  was  discharged. 

On  the  trial,  after  the  plaintiff  had  closed  his  evidence,  the 
defendants  offered  in  evidence  a  paper  purporting  to  be  the 
official  oath  of  the  defendants  Wilson  and  McLain,  and  two 
others,  to  support  the  constitution  of  the  United  States  and  of 
this  state,  and  that  they  would  faithfully  discharge  the  duties 
of  the  office  of  constable  ''  during  the  continuance  of  the  pres- 
ent camp-meeting."  It  was  sworn  to  before  the  defendant  Hurin, 
as  a  justice  of  the  peace.  The  defendant  objected  to  the  admis- 
sibility of  the  paper,  on  the  ground  that  it  purported  to  be  the 
oath  of  special  constables,  and  that  their  appointment  could 
only  be  proved  by  an  entry  on  the  docket  of  the  justice  who 
appointed  them.  It  appeared  that  the  proper  constable  was 
absent  at  the  time.  We  think  the  paper  was  properly  excluded, 
though  not  on  the  ground  pointed  out  by  the  objection.  The 
statute  provides  that  when  no  constable  is  convenient,  and  an 
emergency  exist,  in  the  opinion  of  the  justice,  for  the  unmediate 
services  of  one,  he  may  appoint  a  constable  to  act  in  a  particular 
cause;  and  shall  note  his  appointment  in  such  cause  on  the 
docket,  and  shall  direct  process  to  him  by  name;  and  he  shall 
have  the  power,  and  be  entitled  to  the  fees,  of  a  constable  in 
such  cause:  2  B.  S.  471,  sec.  110;  Id.  499,  sec.  16.  Nothing 
is  said  in  the  statute  about  the  appointee  taking  an  oath.  The 
paper  offered  in  evidence  did  not  purport  to  be  an  appointment, 
but  an  oath.  If  an  oath  was  required,  it  was  not  required  to 
be  entered  on  the  docket.  It  was  the  appointment  that  was  to 
be  there  noted.  Viewing  this  as  an  appointment,  it  would  be 
manifestly  irregular,  for  the  justice  had  no  power  to  make  it  con- 
tinue during  the  meeting.  His  only  power  was  to  appoint  a  con- 
stable to  serve  process  in  a  particular  case.  As  no  appointment 
was  shown,  either  before  or  after  this  paper  was  offered,  it  could 
have  done  no  good  if  admitted,  as  it  would  have  conferred  no 
power  on  tbo  defendants  Wilson  and  McLain  to  act,  in  the 
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aleence  of  an  appointment.  The  circuit  court  probably  took 
this  view  of  the  case  ixl  excluding  the ''eyidenoe. 

On  the  exclusion  of  this  paper,  the  defendants  moved  the 
cobrt^for  a  rule  agaiifiit  the  justice  requiring  him  to  ^nter  the 
iappointment  on  his  docket,  and  offered  to  prove  that  he, had 
made  the  appointment.  The  plaintitf  objected,  on  the  ground 
that  the  justice  was  a  pariy  to  the  cause,  and  the  court  sustained 
the  objection.  No  such  rule  was  necessary.  If  an  appoint- 
ment had  been  in  fact  made,  the  justice  had  power  to  make  the 
entry  without  any  rule.  Especially  he  had  no  occasion  to  take 
k  rule  against  himself  to  do  an  official  act. 

The  defendants  offered  to  prove,  in  mitigation  of  damages, 
that  said  Wilson,  Brittain,  and  MoLain  were  officers  of  the 
church,  appointed  to  see  that  its  rules  and  orders  were  observed 
by  persons  in  attendance,  and  that  Wilson  removed  the  plaint- 
iff from  the  ground  as  such  officer  because  he  refused  to  leave 
the  seat  he  occupied  in  violation  of  such  rules;  and  that  he  used 
no  more  force  than  was  necessary  for  that  purpose.  This  evi- 
dence, on  the  plaintiff's  objection,  was  excluded,  and  the  de- 
fendants excepted. 

We  think  the  exclusion  of  this  evidence  was  error.  A  relig- 
ious society  has  the  undoubted  right  to  prescribe  such  rules  as 
they  may  think  proper  for  preserving  order  when  met  for  pub- 
lic worship.  In  this  society  the  rule  was  that  males  and  females 
should  sit  apart.  Persons  who  do  not  approve  of  that  mode 
have  a  simple  and  easy  remedy.  They  can  remain  away,  or  re- 
tire when  informed  of  the  rule.  The  plaintiff  was  repeatedly 
notified  of  this  rule,  and  requested  to  conform  to  it,  which  he 
refused  to  do.  They  had  a  right  to  use  the  necessary  force  to 
remove  him.  They  did  so,  and  that  was  the  arrest  complained 
of.  This  evidence  tended  to  rebut  the  presumption  that  they 
were  moved  by  any  malicious  or  improper  motive  in  what  they 
did.    It  was  consequently  admissible  to  reduce  the  damages. 

The  judgment  is  reversed  at  the  costs  of  Nichols,  the  appellee's 
next  friend.    Cause  remanded,  etc. 

Tbx  principal  oasx  is  cited  in  BritUm  v.  SUUe  ex  reL  MHUr^  54  Ind. 
641,  to  the  point  that  the  appointment  of  a  special  constable  mast  be  noted 
on  the  docket  of  the  jnstioe  of  the  peace,  and  if  not  noted  at  the  time  it  ii 
made^  it  may  be  done  afterwards. 
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FOBTBB  V.  AlLEV.    . 

OoMFLAiMT  nr  Aonov  ior  Loss  of  Boat  oir  Katioablb  BrriB  vhd  sot 

€k>iiTAnr  Allboatioh  that  the  boat,  at  the  time  of  tho  ]o«t  wai  la 

the  ohannel  of  the  river.    It  is  immateriaL 
Ohio  Rpher  is  Commoh  Hiohwat,  and  this  character  of  it  ia  not  reetrieted 

to  the  channel  proper. 
Kavioatobs  of  Ohio  Ritxb  do  kot  Imoitb  Fauut  of  Culpable  Nigubot 

by  ronnlBg  their  boats  in  any  part  of  the  stream  deep  enoii|fh  to  cany 

them  safelj. 
Pbbsoh  mat  D18LODOS   FBOM    Watsbooubss    OBSTBupnoH    Injubioto 

TO  HU  BnsnrBss  o&  Fbopkbtt;  bat  he  must  not  leave  it  in  tiio  stream 

where  it  wiU  endanger  the  property  of  navigators. 
VALini  OF  Caboo  at  ob  Nbab  whbbb  Vbsskl  was  Lost  is  not  Uv- 

BBASONABLB  Mbasubb  OF  Damaobs,  where  saeh  loss  was  the  resiilt  of 

defendant 's  miscondnct. 


Appbal  bom  the  Perry  court  of  common  pleas.  The  faete  Bit 
stated  in  the  opinion. 

B.  Smith,  for  the  appellant. 

J.  B,  JSuckeby,  and  C.  H.  Hasan,  for  the  appellee. 

By  Court,  Dayiboh,  J.  Allen  was  the  plaintiff  below,  and 
Porter  th6  defendant.  The  complaint  charges  that  on  the  night 
of  the  twelfth  of  September,  1868,  the  plaintiff  was  running  his 
flat-boat,  loaded  with  lime,  down  the  Ohio  river,  in  the  usual 
channel,  and  that  when  a  short  distance  below  Cannelton,  on 
the  Indiana  side  of  the  river,  the  boat  was  snagged  and  sunk, 
and  thereby  lost;  that  said  boat  and  lime  were  worth  one  thou* 
sand  dollars;  and  that  the  loss  accured  by  reason  of  the  defend- 
ant having  unlawfully  put  a  snag  or  log  in  the  river,  and  in  the 
channel  of  the  river  where  boats  usually  run.  It  is  averred 
that  the  plaintiff  used  due  diligence  in  navigating  the  river;  that 
the  boat,  at  the  time  of  the  loss,  was  in  the  channel  of  the  river; 
and  that  the  loss  was  not  the  result  of  his  negligence,  etc.  The 
defendant  answiered:  1.  By  a  general  denial;  and  2.  That  if  the 
loss  did  occqr,  which  is  denied,  it  was  by  the  plaintiff's  own 
want  of  care,  etc.  The  reply  to  the  second  defense  is  as  follows: 
Said  loss  did  accrue  as  slated  in  the  complaint,  and  not  in 
coDSequence  of  want  of  care,  etc.  There  was  a  verdict  favor  of 
the  plaintiff  for  six  hundred  dollars,  upon  which,  over  a  motion 
for  a  new  trial,  a  judgment  was  rendered,  etc. 

The  record  contains  the  evidence.  It  shows  that  in  the  spring 
of  1853  a  large  log  floated  down  said  river,  and  lodged  about 
seveniy-five  feet  from  the'shore,  near  the  landing  and  coal  rail* 
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way  of  the  defendant;  that  duing  lowirater  the  log  interfered 
with  his  hmding,  and  also  threatened  the  destmotion  of  his  ooal 
slide;  and  that  in  June,  1868,  a  steamboat,  by  the  defendant's 
direction,  was  hitched  to  the  snag,  and  attempts  were  made  to 
haul  it  ashore,  but  the  lines  not  being  strong  enough,  having 
parted  several  times,  he  caused  it  to  be  hanled  out  six  hundred 
feet  from  the  shore  on  a  bar,  about  fifty  yards  from  the  channel, 
where  it  was  left;  that  afterwards  it  floated  down  seveniy-fiTe 
feet  below  the  place  where  it  was  left;  that  the  bar  is  a  gravel 
one,  commencing  a  half  a  mile  above,  and  continuing  about  one 
hundred  yards  below  the  defendant's  landing,  and  has  been 
there  five  years.  It  was  further  shown  that  on  the  night  of  the 
fourteenth  of  September,  1868,  as  the  plaintiff's  flat-boat  was 
going  down  the  river  loaded  with  lime,  it  struck  the  log  and 
sunk — ^when,  if  there  had  been  no  obstruction,  the  boat  would 
have  gone  through  safely;  that  the  river,  at  the  time  of  the  acci- 
dent, had  risen  between  four  and  five  feet  from  its  lowest  stage, 
and  the  log,  except  about  six  inches  of  the  root  end,  was  covered 
vrith  water;  that  the  loss  occurred  at  three  o'clock  in  the  ^ight, 
when  the  moon  had  gone  down;  and  that  the  obstruction  was 
seen  by  some  of  the  hands  on  board  before  the  boat  struck,  but 
not  in  time  to  avoid  it. 

<•  Ordinarily,  every  person  is  bound  to  use  reasonable  care 
to  avoid  or  prevent  danger  or  damage  to  his  person  or  prop- 
erty. Wherever,  therefore,  the  injury  complained  of  would 
never  have  existed  but  for  the  misconduct  or  culpable  neglect  of 
the  plaintiff,  *  *  *  he  cannot  recover,  but  must  bear  the 
consequences  of  his  own  fault:"  2  GreenL  Ev.,  sec.  478.  This 
we  regard  as  setUed  law.  In  the  case  before  us  the  plaintiff  was 
not  entiUed  to  a  verdict  if  he  was  in  fault  by  the  impropier  man- 
agement of  his  boat,  and  by  ordinary  care  might  have  avoided 
the  injury:  Butterfield  v.  Forrester,  11  East,  60;  Smith  v.  Smith, 
2  Pick.  621  [18  Am.  Dec.  76]. 

But  the  inquiry  whether  the  plaintiff  had  used  ordinary  care 
VTas  fairly  before  the  jury;  it  was  their  business  to  judge  of  the 
evidence,  and  it  is  not  for  this  court  to  disturb  their  conclusions, 
unless  they  are  manifestiy  unsupported  by  the  proofs.  It  is  al- 
leged in  the  complaint,  but  not  proved,  that  **  the  boat,  at  the 
time  of  the  loss,  was  in  the  channel  of  the  river."  Indeed,  the 
proof  is  that  it  was  not  in  the  channel  when  the  disaster  oc- 
curred. That  allegation,  however,  was  not  material;  nor  was 
the  proof,  of  itself,  sufficient  to  establish  want  of  care.  The 
Ohio  river  is  a  common  highvray,  and  its  character  in  that  re- 
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ispedi  is  npt  festriot^d  to  wliai  may  h^  called  the  cliannel.  We 
are  not  inclined  to  hold  that  persons  nAvi|^ting  that  river  may 
not,  without  inoorring  the  fault  of  culpable  negl^t,  rdn  their 
boats  outside  of  the  channel,  in  wate^  Sufficiently  deep  to  carry 
thean  along  safely.  True,  the  Weight  of  bvidence  seems  to  be 
that  boats  passing  down  the  river  usually  run  in  the  channel  about 
one  hundred  yards  from  the  place  Where  the  boat  sank.  There 
were,  however,  three  witnesses  who  testified  that  they  had  re- 
peatedly seen  flat-boats  running  at  or  very  near  that  place.  In 
relation  to  this  branch  of  the  case,  the  defendant  moved  the  court 
to  instruct  the  jury  as  follows:  **If  the  boat  was  not  in  the 
usual  and  ordinary  channel  where  flat-boats  are  usually  run,  the 
plaintifiTcannot  recover."  The  motion  was  properly  overruled. 
Though  it  was  proper  for  the  jury  to  consider  the  fact  assumed 
in  the  instruction,  in  connection  with  the  other  facts  proved  in 
the  case,' still  it  was  alone  insufficient  to  control  the  verdict.  It 
was  for  the  jury,  in  view  of  all  the  evidence,  to  decide  whether 
the  plaintiff  used  ordinary  care  in  the  management  of  his  boat. 
They  have  decided  that  question,  and  we  are  not  prepared  to  say 
that  that  decision  is  plainly  erroneous.  But  on  this  point  the 
Jury  were  correctly  instructed.  At  the  instance  of  the  defend- 
ant, they  were  distinctly  told  that  **  if  the  loss  arose  from  the 
negligence  of  the  plaintiff,  and  by  ordinary  skill  as  a  pilot,  and 
with  proper  care  and  caution,  he  could  have  avoided  the  injury, 
he  cannot  recover,  although  the  defendant  was  guilty  of  negli- 
gence in  placing  the  log  where  it  was." 

The  next  inquiry  relates  to  the  removal  of  the  log.  Being  an 
obstruction  to  the  defendant's  business,  and  dangerous  to  his 
property,  he  had  an  undoubted  right  to  remove  it;  but  in  the 
exercise  of  such  right  the  law  would  not  allow  him  to  leave  the 
removed  log  at  a  place  in  the  river  where  it  would  be  likely  to 
endanger  the  property  of  others. 

In  addition  to  the  instruction  already  noticed,  the  defendant 
asked  the  following:  "  1.  If  the  defendant  was  obstructed  in 
the  use  of  the  river  at  his  landing  by  the  log  which  had  floated 
there  since  he  commenced  occupying  and  using  said  land- 
ing, and  his  property  was  endangered  by  it,  he  had  a  right  to 
shove  it  out  so  that  it  could  float  off,  and  the  plaintiff  cannot 
recover;  2.  If  the  defendant  used  ordinary  care  in  placing  the 
log  upon  a  bar  where  it  is  not  usual  for  laden  boats  to  run,  he 
is  not  liable."  These  instructions  were  refused,  and  we  think 
correctly.  The  defendant  may  have  **  had  a  right  to  shove  out 
the  log  so  that  it  could  float  off,"  and  still  not  be  entitled  to  a 
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verdict  If  the  izisiniciion  had  assumed  that  he  had  done  that 
and  nothing  more,  it  might  have  been  a  projier  direction  to  the 
jury.  As  to  the  latter  charge,  we  repeat  that  the  Ohio  river  is 
a  common  highway;  and  it  was  no  excuse  for  the  defendant  that 
he  placed  the  log  at  a  point  in  the  river  *' where  it  was  not  usual 
for  laden  flat-boats  to  run."  If  such  boats  could  run  there  with 
safety  but  for  the  log,  it  created  an  obstruction,  no  matter  how 
much  care  and  prudence  the  defendant  may  have  used.  To 
hold  that  every  part  of  the  river  except  where  boats  usually  run 
may  be  willfully  obstructed  would  be  an  adjudication  unsup- 
ported by  any  rule  of  law.  The  defendant,  for  the  protection 
of  his  property,  no  doubt  had  the  right  to  remove  the  log;  but 
the  point  of  inquiry  is,  Was  its  removal  to  a  place  in  the  river 
where  boats  can  and  do  run  a  reasonable  exercise  of  his  righi— 
a  cautious  regard  for  the  rights  of  others  who  use  the  streun  for 
the  purposes  of  navigation  ?  To  this  question  the  verdict  gives 
a  negative,  and  in  our  opinion  a  correct  answer.  It  is  not  for 
us  to  point  out  what  disposition  should  have  been  made  of  the 
log;  still  the  evidence  fairly  induces  the  conclusion  that  the 
defendant,  in  view  of  his  convenience  and  the  safely  of  his  prop- 
erty, could  have  disposed  of  it  without  creating  an  obstruction 
to  the  navigation  of  the  river.  But  for  that  obstruction  the 
boat  would  have  passed  safely;  it  follows,  the  plaintiff  having 
used  ordinary  diligence  in  the  management  of  his  boat,  that  the 
defendant's,  misconduct  must  be  held  the  proximate  cause  of 
the  loss. 

There  is  a  question  raised  as  to  the  damages.  The  boat  ym9 
worth  one  hundred  and  twenty-five  dollars,  and  there  were  seven 
hundred  and  twelve  barrels  of  lime,  which  cost,  delivered  on 
the  boat,  fifty-six  cents  a  barrel.  Two  witnesses  testified  that 
the  lime  was  worth  seveniy-five  cents,  another  seventy-five  or 
eighty  cents,  per  barrel,  and  there  was  evidence  tending  to 
prove  that  the  boat  and  cargo  were  worth  six  hundred  dollars. 
It  is  contended  that  the  prime  cost  of  the  lime  and  the  value  of 
the  boat  were  the  true  measure  of  damages;  and  that  the  jury  hav- 
ing failed  to  adopt  that  rule  in  estimating  the  loss,  the  verdict 
is  erroneous.  Upon  the  subject  of  damages,  no  charges  were 
asked  or  given,  nor  does  the  record  inform  us  as  to  the  rule  by 
which  they  were  estimated.  **  Probable  profits  at  the  port  of 
destination  should  not  be  allowed;''  nor  does  it  api>ear  that 
such  constituted  a  part  of  the  verdict.  As  to  the  value  of  the 
lime,  the  witnesses  speak  generally.  They  do  not  designate  the 
place  at  uriiich  it  was  worth  seventy-five  cents  per  barrel;  and 
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the  juiy  may  liave  inferred  that  its  value  at  OanneUon,  or  some 
other  point  near  the  place  of  loss,  was  intended.  This  value, 
in  view  of  the  facts  presented  by  the  record,  would  not,  in  our 
opinion,  be  an  improper  measure  of  damages.  At  all  events, 
the  loss  having  resulted  alone  from  the  defendant's  misconduct, 
**  the  law  will  not  nicely  attempt  to  limit  the' amount  of  repara* 
tion:"  ShelbyviUe  etc.  E.  E.  Co.  v.  Letoark,  4  Ind.  478.  We 
think  the  jury  have  not  overestimated  the  amoimt  to  which  the 
plaintiff  was  entitled. 

The  judgment  is  aflbmed,  with  two  per  cent  damages  and 
costs.  ' 

8TBBAM8  AS  PuBUO  HiOHWATB:  Brown  y.  Chadboume,  50  Am.  Deo.  641. 
Fonndatioii  of  the  public  right:  Moort  v.  Sanbome,  69  Id.  209.  Public  eeee- 
ment  in  the  MiaslBsippi  river  Is  not  confined  to  the  main  channel,  but  octendi 
over  every  part  -which  is  capable  of  being  navigated:  People  v.  OUf  qf  Su 
Louis,  48  Id.  339. 

Injubxd  Pabtt  mat  Bbmovb  OBSTBUcnoirs  waou  Watebooubu:  Oftotp- 
flnaa  v.  Thamee  Mfg,  Co.,  33  Am.  Dec.  401;  HeaOi  v.  WUliame,  43  Id.  265. 
Concerning  right  to  enter  on  another's  land,  and  remove  obstmotions  from 
stream:  Dtoinel  v.  Barnard,  48  Id.  507»  and  collected  cases  In  note  thereto 
514.  Navigable  waters  are  under  care,  sapervision,  protection,  regulation, 
and  improvement  of  the  state  government,  and  the  state  may  remove  impedi- 
ments therefrom:  Moor  v.  Veaxie,  52  Id.  655.      • 

MsABURX  OF  Damaoks  FOB  L088  OF  QooDS  BT  Ck>HMOif  Garbxer  is  valuc 
of  the  goods  at  place  of  delivery:  Hand  v.  Baynee,  83  Am.  Dec.  54;  RaMome 
V.  Need,  50  Id.  579;  Shaw  v.  8<mik  Carolina  B.  B.  Co.,  57  Id.  768,  and  cases 
in  notes  770. 

Trx  pkimcipal  0A8S  WAS  oiTSD  In  IndianapoUi  A  Cincinnati  B.  B.  Co, 
V.  Wrigki,  22  Ind.  382,  to  support  a  case  based  upon  kindred  principles^  and 
SKtensive  quotations  were  made  therefrom. 


Stbatton  v.  BiAM. 

[8  IXDIAVA,  84.] 

UHASOXBCAnraD  DisTBiBunvx  Shakia  or  Dbcbdknt^i  Estats  nr  £zxoo- 
tor's  Hauds  are  effects  liable  to  the  process  of  gamishment  under  th* 
foreign  attachment  law  of  Indiana. 

AppxALfrom  Wayne  circuit  conrt    The  fiiots  are  stated  in  th* 
opinion. 

J.  Perry  ^  for  the  appellants. 

0.  P.  Morion  and  E.  Johnson,  for  the  appellees* 

By  Court,  Davison,  J.    Ham  and  Olark,  on  the  twenty-ninth  of 
March,  1861,  sued  out  a  foreign  writ  of  attachment  against  Benja- 
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min  and  SBmuel  Hill  for  the  recoTory  of  two  hundred  and  aev- 
enty  dollars.  At  the  same  time  an  affidavit  was  filed,  wherein 
it  is  charged  that  Stratton  and  Parry  are  the  oxocators  of  Bob- 
ert  Hill,  deceased,  and  as  snch  have  the  possession  and  control 
and  agency  of  goods,  moneys,  and  effects  of  said  Benjamin  and 
Samnel,  to  which  they  are  entitled  as  heirs  of  the  decedent; 
and  which  goods,  etc.,  the  sheriff  cannot  attach  by  virtue  of 
the  writ  of  attachment,  etc.  Upon  this  affidavit  a  summons 
was  duly  issued  and  served  upon  Stratton  and  Parry,  who  ap- 
peared and  moved  the  court  to  quash  the  summons  and  other 
proceedings  against  them  as  garnishees.  Their  motion  was 
overruled,  whereupon  they  answered,  admitting  the  death  of 
Bobert  Hill;  that  they  are  the  executors  of  the  decedent's  will; 
that  his  whole  estate,  both  real  and  personal,  came  to  their 
hands;  and  that  on  final  settlement  and  distribution  there  would 
be,  as  they  believe,  due  to  Benjamin  and  Samuel  Hill  four 
hundred  dollars  each.  They  aver  that  such  settlement  is  not 
made;  and  submit  to  the  court  whether,  until  it  is  made,  the 
assets  are  liable  to  attachment  in  their  hands.  Judgment  by 
default  was  rendered  against  Benjamin  and  Sftmuel  Hill.  At 
the  fall  term,  1863,  the  case  against  the  executors  was  submitted 
on  their  answer.  Upon  final  hearing,  the  court  adjudged  that 
said  executors  pay  over  into  the  clerk's  office  of  the  Wayne  cir- 
cuit court,  for  the  plaintiffs  in  the  attachment,  whatever  may 
be  found  due  to  said  Benjamin  and  Samuel  on  final  settlement 
of  the  estate,  etc.,  to  an  amount  sufficient  to  satisfy  the  judg- 
ment recovered  by  the  plaintiffs  in  this  case,  and  Ihe  costs  of 
suit;  but  if  the  amount  so  found  due  be  less  than  such  judg- 
ment and  costs,  then  to  pay  over  whatever  may  be  found  due  to 
them  on  such  final  settlement.  .'And  this  order  is  to  take  effect 
on  the  final  settlement  of  said  estate  when  the  distributive 
shares  under  the  will  are  fully  ascertained. 

Are  these  distributive  shares,  the  amounts  of  which  are  tinas- 
certained,  liable  to  the  process  of  garnishment  in  the  hands  of 
the  executors?  This  is  the  only  question  in  the  case.  By  an 
act  relative  to  proceedings  in  foreign  attachment,  under  which 
the  present  suit  was  instituted,  it  is  provided  that  **  the  lands, 
tenements,  hereditaments,  goods,  chattels,  rights,  credits,  mon- 
eys, and  effects  of  any  and  all  persons  not  residents  of  this 
state  are  and  shall  be  liable  for  the  payment  of  debts  and  other 
demands  by  suit  to  be  instituted  by  process  of  foreign  attach- 
ment:'' B.  S.  1848,  p.  772.  This  seems  to  embrace  every  species 
of  property  known  to  the  law.    And  when  it  is  considered  that 
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fhe  right  of  Benjamin  and  Samuel  Hill  to  their  distribntiTe 
shares  under  the  will  is  a  Tested  interest,  there  seems  to  be  no  good 
reason  why  that  interest  should  not  be  deemed  '*  effects  '*  in  the 
hands  of  the  executors,  subject  to  the  attachment:  .Fbster  ▼. 
Fifield,  20  Pick.  67;  MiUa  v.  Marshall,  8  Ind.  54.  It  is,  how- 
ever, assumed  that  until  the  estate  is  settled,  it  cannot  be  known 
but  the  money  may  be  wanted  to  pay  debts  and  equalize  legacies 
and  distributiye  shares;  and  that  such  shares  should  not,  therefore, 
be  adjudged  liable  to  attachment  until  the  estate  was  finally  set- 
tled. This  argument  is  sustained  by  yarious  authorities,  but  they 
do  not,  in  our  opinion ,  apply  to  cases  arising  under  the  act  to  which 
we  have  referred.  Here  the  order  of  the  court  is  not  to  have 
effect  until  the  estate  is  fully  and  finally  settled;  and  it  cannot, 
in  any  respect,  interfere  with  the  duties  of  the  executors  in  pay- 
ing debts  and  equalizing  distributiye  shares.  They  are  simj^y 
directed  to  pay  over  to  the  attaching  plaintiff  that  which,  in  the 
absence  of  the  order,  they  would  haye  been  bound  to  pay  oyer 
to  Benjamin  and  Samuel  Hill.  It  is  true,  the  order  in  its  mod- 
ified form  is  not  such  as  is  in  ordinary  cases  rendered  in  courts 
of  law;  still,  it  is  not  in  confiict  with  any  established  rule  of 
practice;  and  an  effectiye  execution  of  the  attachment  law  seems 
to  require  the  rendition  of  orders  similar  to  the  one  before  us. 

The  judgment  is  affirmed,  with  fiye  per  cent  damages  and 
costs. 

Administratdb  kat  bb  Gabnibhxd  for  sum  in  his  hands  which,  in  a  wt/^ 
tlement*  he  has  been  adjudged  to  pay  over:  Riehard$  v.  Chiggs^  57  Am.  Dec 
240. 


Tbueblood  V.  Trubblood. 

[8  Iin>ZAXiL,  195.] 
Infant's  Appointmsnt  of  Aosnt  is  Act  Absolotelt  Void;  and  the  act 
of  a  person  assaming  to  be  agent  of  infimt  cannot  be  ratified  by  the  latter 
after  attaining  majority. 

Appeal  from  Yigo  circuit  court  The  facts  are  stated  in  the 
opinion. 

8,  B.  ChobinSy  for  the  appellant. 

By  Court,  PBEEnro,  J.  Bill  in  chancery  under  the  old  prac- 
tice to  compel  a  specific  performance,  and  to  set  aside  a  fraudu- 
lent deed.  Bill  dismissed.  The  facts  of  the  case,  so  far  aa 
material  to  its  decision,  are  as  follows: 
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In  1846  William  TroeUood  mm  an  infimt^  and  owner  of  a 
piece  of  land.  At  tiiat  date  Bichard  J,  Traeblood,  the  father  of 
said  William,  exeoated  a  title4>ond  to  one  Nathim  Traeblood» 
whereby  he  obligated  himself  to  canse  to  be  convejed  to  him, 
said  Nathan,  the  piece  of  land  belonging  to  William,  after  the 
latter  ahonld  become  of  age.  The  conveyance  was  to  be  npon  a 
stated  consideration.  The  bond  is  single,  simply  the  bond  of 
Bichard,  and  William  is  nowhere  mentioned  in  it  as  a  parly,  but 
his  name  is  signed  with  his  father^s  at  the  close  of  the  condition^ 
as  may  be  sapposed,  in  signification  of  his  assent  to  the  execn-^ 
tion  of  the  instroment  by  his  father.  We  shall  so  treat  his  sig* 
natilre  to  the  bond. 

After  William  became  of  age,  it  is  claimed  that  he  ratified  the 
bond,  and  afterwards  sold  and  conveyed  the  land  to  another, 
Bobert  Lockridge,  who  had  notice,  etc.  This  bill  was  filed  in 
order  to  have  the  deed  to  Lockridge  set  aside,  and  a  conveyance 
decreed  to  Nathan  Tmeblood,  pursuant  to  the  terms  of  the  bond. 

The  court  below,  as  we  have  stated,  refused  to  enter  such  a 
decree,  and  held,  as  counsel  inform  us,  that  the  bond  was  not 
susceptible  of  ratification  by  William  Trueblood;  and  whether 
it  was  or  not  is  the  important  question  in  the  case;  for  if  the 
bond  was  not  susceptible  of  such  ratification,  we  need  not 
inquire  into  the  alleged  facts  which  it  is  claimed  evidence  that 
such  an  act  had  been  done. 

As  we  have  seen,  the  bond  is  not  in  terms  the  bond  of  William 
Trueblood.  He  could  not,  by  virtue  of  its  express  provisions, 
be  sued  upon  it.  Where  a  father  signs  his  name  to  articles  of 
apprenticeship  of  his  son,  simply  to  signify  his  assent  to  them, 
he  cannot  be  a  parly  to  a  suit  upon  the  articles:  Brock  v.  Par- 
ker, 6  Ind.  538. 

If  the  bond,  then,  can  in  any  light  be  regarded  as  the  contract 
of  William  Trueblood,  it  must  be  because  his  father  may  be  con- 
sidered his  agent  in  executing  it.  Can,  then,  an  infant,  after 
arriving  at  age,  ratify  the  act  of  his  agent,  performed  while  he 
was  an  infant  f  This  depends  upon  whether  his  appointment  of 
an  agent  is  a  void  or  voidable  act.  If  the  former,  it  cannot  be 
ratified:  Staie  v.  State  Bank,  5  Ind.  858;  if  the  latter,  it  can  be: 
Beeve's  Dom.  Bel.  240. 

In  the  first;volume  of  American  Leading  Oases,  8d  ed.,  248 
et  seq.,  the  doctrine  is  laid  down,  as  the  result  of  the  American 
cases  on  the  subject,  that  the  only  act  an  infant  is  incapable  of 
performing  as  to  contracts  is  the  apx>ointment  of  an  agent  or 
attomqr.     Whether  the  doctrine  is  founded  in  solid  reasons, 
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they  admit,  maj  be  doubted;  bat  assert  that  Qian  is  no  dodU 
but  that  it  is  hiw:  See  the  cases  there  collected. 

The  law  seems  to  be  held  the  same  in  England.  In  Dob  ▼• 
Roberts,  16  Mee.  &  W.  778«  a  case  sliglitlj  like  the  present  in 
some  respects,  the  attorney  in  argument  said:  **  Here  a  tenancy 
has  been  created,  either  by  the  children,  or  by  Hugh  Thomas 
acting  as  their  agent/'  Parke,  B.,  replied:  '*  GHiat  is  the  fallacy 
of  your  argument.  An  agreement  by  an  agent  cannot  bind  an 
inf^t  If  an  infant  appoints  a  person  to  make  a  lease,  it  does 
not  bind  the  infant,  neither  does  his  ratification  bind  him. 
There  is  no  doubt  about  the  law;  the  lease  of  an  in&nt,  to  be  good, 
must  be  his  own  personal  act.''  So  here,  had  the  bond  been 
the  personal  act  of  the  infant,  he  could  haVe  ratified  it.  It 
would  have  been  simply  voidable.  But  the  bond  of  his  agent, 
or  one  having  assumed  to  act  as  such,  is  void,  and  not  capable 
of  being  ratified:  See  Eiestand  t.  Kuns,  8  Blackf.  845. 

The  decree  below  must  therefore  be  affirmed  with  costs. 

Ooosms,  J.,  having  been  concerned  as  counsel,  was  absent. 
The  decree  is  affirmed  with  costs. 

Infakt's  AppozHTinNT  or  Aoint  is  Absolutblt  Void:  See  note  to  WkU' 
ntff  ▼.  Dutch,  7  Am.  Deo.  234;  Ftmda  ▼.  Van  Home,  90  Id.  77;  note  to  Oikfer 
V.  Haudlet,  Id.  137,  showing  also  that  other  acts  of  infant,  if  manifestly  and 
neoeesarily  prejadidal,  as  of  suretyship,  gift,  naked  release,  oonfessioQ  of 
judgment,  or  tiie  like,  are  void.  That  each  prejudicial  eon  tracts  are  void, 
see  also  Lawmm  v.  Lovefoy,  23  Id.  526;  Wheaton  v.  East,  26  Id.  251. 

Tbx  fbimioipal  oasb  was  oitkd  in  £eU  v.  Cafftrty,  21  Ind.  416,  to  the 
point  that  a  void  act  is  incapable  of  ratification;  and  in  iSseroia  v.  Wimman,  40 
Id.  155,  that  the  contract  of  an  infant  appointing  an  agent  or  altoniey  in  &mI 
is  absolutely  void  and  incapable  of  ratification. 


Dob  ex  DEif.  Mitohbll  v.  Bowjan. 

[8  Ihdiana,  197.] 

AnMUiiSTRAToa's  Sale  Ordkbbd  and  (Confirmed  wrrHonr  Nonci  to  Hsib 
»  Void.    The  court  acquired  no  jurisdiction  to  act  in  the  premises. 

NoncB  WILL  BB  Pbbsomxd,  though  record  is  silent  on  that  point,  if  heirs  are 
parties  to  it;  but  otherwise,  if  no  mention  is  made  in  the  record  of  their 
existence.  In  the  latter  case  the  record  is  not  silent,  but  speaks  nega- 
tively. 

F6B1IAL  Konox  to  Hub  is  hot  Rekderbo  Unneoessabt,  although  admin* 
istrator's  application  for  sale  stated  the  heir's  name,  if  the  order  of  sale 
was  made  on  the  same  day  the  application  was  filed,  thereby  rendering 
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it  imponiUe  to  htsw^gltTea  the  statutory  notioe  of  ikMj  dvyhymniodt 
or  lixty  days  by  poblioatioD,  after  the  fiUng  of  the  applioatUm;  and  if  no 
motiao  was  made  in  behalf  of  the  heir  indioatiog  an  aotoal  pcesenoe  in 
court. 

Ebbob  to  OaxzoU  dxoait  court  The  &otB  are  sfaited  in  fht 
opinion. 

D.  D.  PraU  and  H.  AUen^  for  fhe  plaintiff. 

Z.  Baird,  for  the  defendant. 

ByCourtyPBBKiNSyJ.  Ejectment.  Judgment  for  the  defend- 
ant The  lessor  of  the  plaintiff  claims  title  as  the  sole  heir  of 
James  Mitchell,  deceased,  and  is  entitled  to  recover,  if  he  had 
not  been  deprived  of  his  title  to  the  land  by  a  sale  made  by  the 
administratbrs  upon  his  father's  estate,  through  which  the  de- 
fendant deriyes  title. 

The  validity  of  that  sale  must  be  determined  upon  a  simple 
inspection  of  the  probate  court  record,  no  extrinsic  eyidence 
having  been  given. 

That  record  shows,  as  it  appears  by  the  transcript  before  us: 
1.  The  appointment  of  the  administrators;  2.  An  inyentory 
and  appraisement  of  the  real  estate  of  James  Mitchell,  deceased, 
made  and  filed  in  the  clerk's  office  on  the  eleventh  day  of  No- 
vember, 1834,  but  making  no  mention  of  the  existence  of  any 
heir,  and  praying  no  notice,  etc.;  8.  An  order  of  the  sale  of 
said  real  estate  made  on  the  same  day  on  which  the  inventory 
was  filed;  4.  An  order  made  on  the  ninth  of  February  follow- 
ing, confirming  the  sale. 

In  Homer  v.  Doe,  1  Ind.  180  [47  Am.  Dec.  366],  it  is  said 
that  where  the  record  is  silent  upon  the  point,  notice  may  be 
presumed;  but  this  rule  applies  only  in  cases  where  the  heirs 
have  been  made  parties  to  the  record.  Here  there  is  no  mention 
made,  in  any  part  of  the  record  reciting  the  proceedings  touch- 
ing  the  sale,  of  the  existence  of  an  heir;  and  surely  in  such  case 
we  cannot  presume  that  any  heir  was  notified:  See  Mariin  v. 
Starr,  7  Id.  224.  The  record  in  such  case  is  not  silent,  but 
speaks  negatively. 

But  even  had  the  application  for  the  sale  contained  a  state- 
ment of  the  names  or  name  of  heirs  or  heir,  still,  as  the  order 
of  sale  was  made  on  the  same  day  the  application  was  filed,  the 
record  shows  that  the  statutory  notice  of  thirty  days  by  service, 
or  sixty  days  by  publication,  after  the  filing  of  such  application, 
could  not  have  been  given;  and  no  motion  was  made  on  behalf 
of  the  heir,  as  in  the  case  of  Thompwn  v.  Doe,  8  Blackf .  836, 
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indicating  an  aokial  piesenoe  in  oonrt,  whereby  formal  notice 
might  be  rendered  nnnecessary. 

It  is  shown  by  the  record  that  a  year  subsequent  to  the  sale  a 
goardian  was  appointed  by  the  probate  court  for  the  lessor  of 
the  plaintiff,  then  the  infant  heir  of  James  Mitchell;  bat  that 
has  nothing  to  do  with  the  proceedings  leading  to  the  sale  by 
the  administrators. 

A  deed  of  the  administrators  to  the  purchasers  at  the  sale  also 
appears,  which  contains  Tarious  recitals;  but  these  recitals  do 
not  appear  to  haTC  been,  nor  was  the  deed  itself,  eTer  before  the 
probate  court,  and  they  are  not  evidence.  The  sale  in  this  case, 
then,  having  been  ordered  and  confirmed  without  notice  to  the 
heir,  is  void.  The  court  acquired  no  jurisdiction  to  act  in  the 
premises. 

The  judgment  is  reversed,  with  costs.    Cause  remanded,  etc. 

Stuabt,  J.,  absent.  

ADMiNisTRATOit's  Salb  IS  VoiD  VVLMM  KoTiCB  IS  GivsN:  FSrenck  V.  JSToyC, 
26  Am.  Dec.  464.  Where  order  of  Bale  of  real  estate  of  decedent  directs  riz 
weeks*  notice  of  the  sale  to  be  given,  a  shorter  notice  will  render  the  sale 
invalid:  Eeynolds  v.  WUaon,  60  Id.  753,  and  collected  cases  in  note  to  same 
755,  showing  that  statutes  authorizing  executors  to  sell  real  estate  must  be 
strictly  complied  with.  Administrator's  sale  is  shown  to  be  void  when  it 
affirmatively  appears  that  the  publication  of  notice,  required  by  statute  pre- 
vious to  the  order,  could  not  have  been  given:  VaUe  v.  Fleming ^  61  Id.  666. 
But  on  the  contrary,  it  has  been  held  that  the  failure  of  executors  to  give 
notice  of  sale  prescribed  by  the  statute  does  not  render  the  sale  void:  Bland 
V.  Munccuter,  57  Id.  162;  and  in  JcuJcBon  v.  Astor,  39  Id.  281,  it  was  held 
that  a  substantial  compliance  with  the  statute  requiring  advertisements  of 
administrator's  sale  is  sufficient,  and  that  a  strict  and  literal  compllanoe  is 
not  necessary. 

The  frikcipal  cask  was  crrxD  in  Oerrard  v.  Johnmmt  12  Ind.  637»  to  the 
point  that  a  sale  ordered  and  confirmed  without  notice  to  the  heir,  or  his 
appearance,  is  void.  It  was  also  cited  to  the  same  point  in  Hawkbu  v.  Haw- 
kina'  Adm\  28  Id.  71.  In  VancUave  v.  MUUHn,  13  Id.  109,  plaintiffs  and 
appellants  relied  upon  the  principal  case,  alleging  that  they  were  the  only 
heirs  of  the  said  Vancleave,  deceased,  and  that  they  were  not  made  parties  to 
any  application  to  sell  said  lands,  nor  had  they  any  notice  thereof,  and  that 
therefore  said  sale  was  void.  They  also  alleged  that  they  had  brought  the 
suit  within  the  period  prescribed  by  the  statute  of  limitations,  which  wattiM 
answer  of  defendants.  But  the  court  said:  "In  that  case  no  qoeetion  was 
made  as  to  limitation."    There  was  judgment  for  defendants. 
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OONNEB   V.  WiNTOH. 

[BlKOUJKA,  S160 

AoT  DoRB  Obatis  IB  Gallkd  Hakdatb  OB  Mamiutoii. 
Dhjtbrt  ov  Hobsi  to  Fabeikb  Who  Grmtutiovblt  Owwaam  lo  Gun 
Him  n  BinjiufT  of  Hobsi,  ahj>  Fabbxxb  Bbooiob  Mahidaxabt. 

MA2n>ATABT,  AS  SUOH,  IB   RBSPOMSIBLB  VOB  Ob068   IoHOBABOB   OB   ObOM 

Nbouobnox. 

Following  Inbtbuotion  ib  Bbbonigoub,  or  Suit  bt  0.  aoahtbt  W. 
VOB  MALPBAonoB  AS  Vktbbinabt  Subobok:  "If  W.  pretended  to 
no  skill  M  B  furrier,  or  wm  not  known  to  0.  m  such,  bat  as  a  matter  of 
friendship,  or  otherwise,  reoommended  the  making  of  the  pnnetore,  and 
the  same  was  assented  to  by  0.,  and  the  ponctnre  was  aoootdingly  made, 
W.  is  not  liable,  even  though  the  horse  died  in  oonseqaenoe  of  the  pono- 
tore  so  made.**  And  this  is  so  becanse  it  makes  W.*s  mandfttary  positioo 
soreen  him  from  all  liability. 

Obdihabt  DnjOBNOB  18,  AS  Obnbral  RuLB,  Bbquibbd  m  Bailmbbib, 
where  the  oontract  is  of  mntoal  benefit,  as  where  work  is  done  for  hire. 

ICabbatabt  is  Hbld  onlt  to  Sught  DnJOBHOE,  bnt  is  responsiblo  for 
breach  of  orders,  ignorance,  gross  n^ligenoe,  or  frand. 

DiuoBKOB  Rbqctibbd  IS  Pbopobtionbd  to  Valub  of  Pbopbbtt  Bahbd, 
or  delioaoy  of  operation  to  be  performed. 

JUBOB  CANNOT  ImPBACH  HIS  OWN  VbBDIOT  BT  AvrmATIT. 

Vbbbict,  «  Wb,  thb  Jubt,  Find  for  thb  Plaintiff  Onb  Cbnt,  and  Cosxb 
to  thb  Defendant,'*  is  not  Ambiguous.  The  words  "oosts  to  tho 
defendant,**  taken  in  oonneotion  with  the  context,  mean  that  defendant 
recover  costs.  Plaintiff  can  recover  no  more  costs  than  damages,  and  the 
verdict  being  one  cent,  the  law,  and  not  the  jury,  determines  the  qnes* 
tion  of  costs;  and  in  the  above  verdict  the  conrt  may  properly  regard  the 
words  "coets  to  the  defendant**  as  surplnsage,  and  render*  judgment 
for  one  cent  dftmages,  and  a  like  snm  in  costs,  and  that  defendant  recover 
residneof  costs. 

Afpbal  from  Wabash  oircnit  court.  The  facts  are  stated  in 
the  opinion. 

'    H.  P.  Biddle,  for  the  appellant. 

By  Conrt,  Stdabt,  J.  Conner  sued  Winton  for  nnskillfnlly 
doctoring  a  horse.  The  complaint  contains  two  counts,  alleg- 
ing, in  substance,  that  Couner  was  the  owner  of  a  horse  worth 
one  hundred  and  seventy-fiye  dollars,  which  had  a  swelling  on 
the  hock  joint;  that  Winton  represented  that  he  could  relieve 
the  horse  by  lancing,  etc.;  that  he  accordingly  lanced  the  dis- 
eased limb,  but  so  ignorantly  and  unskiUfully  as  forever  to  dis- 
able the  horse,  and  render  him  worthless.  It  is  further  alleged 
that  Conner  was  put  to  twenty-five  dollars  expense.  Damages 
laid  at  two  hundred  dollars. 

Winton  answers,  denying  generally  the  allegations  in  the 
complaint,  and  also  denying  in  separate  paragraphs  the  serenl 
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material  matters  alleged,  aTerring  that  tbe  landng,  etc.,  was 
done  at  the  instance  and  with  the  approbation  of  Oonner. 

Jury  trial,  and  Terdict  in  these  words:  '^  We,  the  joiy,  find 
for  the  plaintiff  one  cent,  and  cpsts  to  the  defendant/' 

Snbsequently  Peter  King,  one  of  the  joiy,  filed  an  affidarit 
stating  in  substance  that  these  words  did  not  fully  express  the 
meaning  of  the  Terdict,  the  jury  intending  that  the  defendant 
should  pay  costs.  On  this  affidavit  the  plaintiff  moved  the  court 
for  a  new  trial,  which  was  oyerruled.  This  ruling  is  assigned  as 
error.  But  the  court  below  was  clearly  correct.  The  words  of  the 
Terdict  are  not  ambiguous;  they  need  no  explanation.  "Costs  to 
the  defendant,''  taken  in  connection  with  the  context,  can  mean 
nothing  else  than  that  the  defendant  reqoyer  costs.  The  court 
properly  regarded  these  words  as  surplusage,  and  rendered  a 
judgment  for  one  cent  damages,  and  a  like  sum  in  costs,  and  that 
the  defendant  recover  as  to  the  residue  of  the  costs:  2  B.  S.  127. 
The  plaintiff  could  recover  no  more  costs  than  damages,  and  of 
course,  the  verdict  being  one  cent,  the  law,  and  not  the  jury,  de- 
termined the  question  of  costs.  Besides,  we  do  not  see  any- 
thing in  this  case  to  exempt  it  from  the  well-settled  rule  that 
the  affidavit  of  a  juror  cannot  be  heard  to  impeach  his  own  ver- 
dict: Barlow  \.  Stale,  2  Blackf.  114;  Clum  v.  Smiih,  6  Hill, 660. 

It  is  contended  that  this  is  a  case  arising  ex  contractu,  and  not 
ex  delicto,  and  hence  that  the  court  erred  in  giving  the  defend- 
ant costs.  If  this  were  true,  still  the  plaintiff,  not  having  re- 
covered fifty  dollars,  would  be  liable  to  costs:  2  B.  S.  126,  sec 
897,  and  note;  Clark  v.  WUdridge,  6  Ind.  176;  Foglesong  v. 
Moon,  Id.  546;  Eigman  v.  Brown,  8  Id.  430.  But  the  more 
approvec^.  form  of  instituting  such  an  action  under  the  old  prac- 
tice would  have  been  in  case.  One  ground  of  liability  against 
Winton  might  be  that  he  was,  or  assumed  to  be,  a  farrier.  For 
negligence  in  that  capacity,  and  when  the  ditmages  were  not 
immediate  but  consequential,  case  would  be  the  better  form, 
though  aaaumpsU  might  also  be  sustained:  1  Ch.  PL  184.  And 
in  this  view  of  the  case,  the  judgment  in  favor  of  the  defendant 
for  costs  would  also  be  right. 

The  following  instruction  to  the  jury  is  excepted  to  by  the 
plaintiff:  **  If  Winton  pretended  to  no  skill  as  a  farrier,  or  was 
not  known  to  Conner  as  such,  but  as  a  matter  of  friendship  or 
otherwise  recommended  the  making  of  the  puncture,  and  th« 
same  was  assented  to  by  Conner,  and  the  puncture  was  accord- 
ingly made.  Dr.  Winton  is  not  liable,  even  though  the  horse  died 
in  consequence  of  the  puncture  so  made." 
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The  genenJ  nde  in  relation  to  bailment  is,  that  where  the 
contract  is  of  mntnal  benefit,  as  where  the  work  is  done  for  hire, 
there  ordinaxy  diligence  only  is  required.  Here  there  is  no  special 
contract  to  that  effect  set  up.  So  that  none*  of  the  receiTed 
doctrines  in  relation  to  care,  skill,  etc.,  combined,  are  applica- 
ble. The  instruction  assumes  that  the  lancing  was  done  with- 
out hire,  "  as  a  matter  of  friendship  or  otherwise,"  and  hence 
its  correctness  must  be  tested  by  the  rules  applicable  to  that 
species  of  bailment. 

When  an  act  is  thus  done  ffratia,  it  is  called  in  the  books  a 
mandate:  Story  on  Bailm.  159;  Coggs  t.  Bernard^  1  Smith's 
Lead.  Cas.  82;  2  Eenfs  Com.  568.  It  was  therefore  a  bailment 
of  the  horse  in  regard  to  which  Winton  undertook,  as  assumed 
in  the  instruction,  to  do  an  act  without  reward. 

What,  then,  were  the  obligations  of  Dr.  Winton  as  such  man* 
datary?  That  a  mandatary  is  liable  for  misfeasance  or  mal- 
feasance is  settled  by  the  highest  authority:  Stoiy  on  Bailm. 
180,  infra;  2  Eenf  s  Com.  669.  The  degree  of  diligenoe  required 
of  the  mandatary  is  equally  well  settled.  He  is  bound  only  to 
slight  diligence,  and  responsible  only  for  gross  neglect:  Id. 
671,  572;  Story  on  Bailm.  194;  Whitney  v.  Lee,  8  Met.  91.  In 
Tracy  t.  Wood,  8  Mason,  182,  it  is  held  that  a  mandatary  is  lia- 
ble if  he  omit  that  care  which  persons  of  common  prudence  are 
accustomed  to  take  of  their  own  property.  In  Moore  t.  Mourgue, 
Cowp.  479,  Lord  Mansfield  held  that  to  maintain  such  an  action 
the  defendant  must  be  guilty  either  of  a  breach  of  orders,  gross 
negligence,  or  fraud.  So  also  Darlnall  v.  Howard,  4  Bam.  & 
Cress.  346. 

The  authorities  are  also  abundant  to  show  that  in  proportion 
to  the  value  of  the  article  to  be  kept,  or  the  delicacy  of  the  opera- 
tion to  be  performed,  will  the  act  assume  character..  What 
would  be  simply  negligence  as  to  one  thing  would  be  gross  negli- 
gence as  to  another.  What  would  be  ordinary  care  in  relation 
to  a  pound  of  nails  would  be  gross  negligence  in  relation  to  a 
like  weight  of  gold  coin.  So,  what  might  be  proper  care  in 
mending  a  plow  might  be  the  grossest  negligence  as  applied  to 
the  repair  of  a  watch:  Stoiy  on  Bailm.,  supra.  So  that  what  on 
the  i>art  of  Winton  might  have  been  due  diligence  in  thrusting 
his  lance  into  a  rein  of  the  horse's  neck  might  have  been  reiy 
gross  negligence  in  lancing  the  complicated  and  delicate  ma- 
chineiy  of  the  hock  joint. 

It  is  therefore  Teiy  clear  that  though  Winton  acted  as  a 
*'  friend  or  otherwise,''  that  is,  without  compensation,  as  the  in« 
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Btmetioii  implies,  he  might  still  be  KaUe  left  eonseqnenees. 
Hence  the  instntction  is  erroneous.  It  isakes  his  mandataiy 
position  screen  him  from  all  liability.  13»  assumption  in  rela- 
tion to  his  not  being  a  professional  farrier  is  equally  erroneous. 
If  he  assumed  to  perform  so  delicate  an  operation,  his  not  being 
a  professional  farrier  would  not  screen  him  from  liability  in  case 
he  performed  it  in  gross  ignorance  or  with  gross  negligence. 

We  think  the  instructions  not  only  erroneous,  but  well  calcu- 
lated to  mislead  the  jury. 

The  judgment  is  reTcrsed  with  costs.    Cause  remanded,  etc. 

GaATUiTous  Bailkb  18  Iaablx  only  vor  Fbaud  or  Qbosb  Nsouosnos: 
Stanton  v.  BtU,  11  Am.  Deo.  744;  Ltoyd  v.  Weti  Branch  Bank,  63  Id.  581; 
SmUh  V.  Nashua  A  L.  R.  R.,  69  Id.  364;  JenBn»  ▼.  Moihw,  60  Id.  164; 
Kwndes  v.  Atlantic  A  8t.  L.  R.  R.  Co.,  61  Id.  234. 

DnjOBNCB  OR  Nbouoknox  ov  Mandatary  or  ORATunous  Bailee  n 
TO  BB  Mbasurbd  by  the  circamstaDces  of  his  sitaation:  Jenkms  v,  Motlow, 
60  Am.  Dec.  154;  Lh^  v.  West  Branch  Bank,  53  Id.  581;  and  want  of 
skill  is  imputable  as  gross  neglect  in  a  gratuitous  bailee,  whose  profession 
implies  skill:  Stanton  v.  Bell,  11  Id.  744. 

AnnDAYrrs  of  Jurors  will  not,  as  General  Bulb,  be  Bjbceiyed  to 
Ihpbaoh  their  Verdiot:  Wilson  v.  Berryman,  63  Am.  Dec  78»  and  col- 
lected citations  in  note  to  same  80,  where  application  of  the  cases  is  shown. 

Courts  will  Endbayor  to  Construe  Mere  Informal  Verdicts  so  as 
TO  GiYE  Them  Effbot:  Wood  y.  MeOuire's  Children,  63  Am.  Dec.  246,  and 
note  248.  Verdict  in  these  words,  "We,  the  jury,  find  for  the  plaintiff,  with 
eighty  dollars  damages  and  costs  of  suit,**  is  sufficient  to  support  a  judgment 
for  the  slai^e,  and  damages  and  costs  of  suit. 

The  principal  case  was  cited  in  Long  v,  Morrison,  14  Ind.  598,  to  the 
point  that  it  is  a  phy8ician*s  own  fault  if  he  undertakes  to  treat  a  patient  with- 
out  having  sufficient  skill,  or  if  he  applies  less  than  the  occasion  requires; 
and  in  either  case  is  liable  for  damages.  The  principal  case  was  referred  to 
for  facts  in  WijUon  v.  Conner,  24  Id.  108.  This  was  in  an  opinion  on  petition 
for  rehearing.  The  principal  case  was  cited  in  Holmes  v.  Wright,  36  Id.  384, 
a  cause  tried  by  the  court,  to  the  point  that  that  part  of  the  finding  which 
relates  to  costs  is  no  legitimate  part  of  the  finding,  and  may  be  regarded  as 
surplusage;  leaving  a  general  finding  for  plaintiff  for  the  amount  specified. 
"The  court,  in  the  trial  of  a  cause,  takes  the  place  of  a  jury,  who  have 
nothing  to  do  with  the  costs,  and  cannot  by  their  verdict  determine  who 
shall  pay  them.**  In  Corwin  v.  Thomas,  83  Id.  Ill,  that  "the  law,  through 
the  judgment  of  the  court,  and  not  the  jury,  or  the  court  acting  as  a  jury,  de- 
termine  the  question  of  costs.*' 


Stephens  v.  Munu 

[8  INDIAXA,  852.] 

DBPBnSE  OF  IJsiTRY  IS  PERSONAL  TO  BORROWER  and  his  heirs  or  representa* 
tives. 

POROHASER  OF  RbAL  EsTATE  SuBJEOT  TO  MORTGAGE  TAINTED  WRB  USURT 

oannot  set  up  the  usury  against  bill  for  foreclosure. 


Digitized  by  VjOOQIC 


Nov.  185&]  8riEPHEW8  i;.  Muia.  765 


U«i7BT»  It  Snii8»  mat  bi  8r  up  bt  VxKDn  owBmal'Bbhaxe  SuBjaor to 
UsuBious  MoBfOAGiy  with  oonaent  of  the  party  who  made  the  muriDiifl 
oontraot  and  who  waa  to  sii£Eer  by  it;  and  if  sadipenon  be  made  apartj 
to  the  aotion,  he  may  ni|^  oaary  aa  a  groond  of  equitable  relief  to  himaelC. 

Appkal  from  Deostnr  oironit  court.  The  facts  axe  stated  in 
the  opinion. 

«71  Byman,  J.  8.  Soobey^  and  W.  Cumback,  for  the  appeUants. 

Bj  Court,  Stdabt,  J.  Bill  in  chancery  to  foreclose  a  mort- 
gage,  filed  in  March,  18S8.  Stephens  and  Murphy  answered; 
demurrer  to  the  answer  sustained;  and  decree  for  one  thousand 
two  hundred  and  ten  dollars.    Stephens  appeals. 

The  bill  alleges  that  one  Joseph  Clarke  was  indebted  to  Muir 
in  the  sum  of  fire  hundred  and  thirty-fiye  dollars  and  seyenty- 
nine  cents,  by  note  under  seal  dated  September  24, 1841,  due  in 
twelyo  months,  which  if  not  paid  at  maturily  was  to  draw  ten 
per  cent  interest  from  date  till  paid;  and  that  the  mortgage  was 
giyen  to  secure  the  payment  of  this  note. 

It  is  further  shown  that  after  the  execution  of  the  mortgage 
Clarke  sold  the  mortgaged  premises  to  Stephens,  subject  to  the 
mortgage,  which  it  is  alleged  Stephens  agreed  with  Clarke  to 
pay.  It  further  appears  that  Stephens  sold  to  Murphy  the 
lands  embraced  in  the  mortgage,  with  ayerment  of  non-payment 
of  the  note  at  maturity,  and  that  no  i>art  had  since  been  paid. 

Stephens  and  .Murphy  answer  (the  latter,  by  consent,  adopt- 
ing  the  answer  of  Stephens)  that  the  matters  alleged  in  the  bill 
as  to  the  note,  mortgage,  etc.,  are  true;  but  that  Stephens 
agreed  with  Clarke  to  pay  what  was  justly  due  on  the  mortgage; 
that  there  was  justly  due  thereon  only  one  hundred  and  fif  iy 
dollars;  that  as  to  the  residue,  it  was  usurious;  that  it  originated 
in  this  way,  yiz. :  that  in  Februaiy ,  1840,  Clarke,  being  in  em- 
barrassed circumstances,  applied  to  Muir  to  borrow  one  hundred 
dollars  for  a  year,  for  which  he  gaye  his  note  to  Muir  for  one 
hundred  and  thirty-seyen  dollars  and  fifty  cents,  with  interest 
at  ten  per  cent  in  case  of  non-payment  at  maturity;  that  in  Feb- 
ruaiy, 1841,  Clarke  borrowed  two  hundred  dollars,  and  gaye  his 
note  to  Muir  for  two  hundred  and  seyenty-fiye  dollars  on  the 
same  terms  as  the  former  note;  that  on  the  fifteenth  of  March, 
1841,  Clarke  paid  one  hundred  and  fifty  dollars  on  the  two 
loans;  that  in  September,  1841,  Muir  and  Clarke  agreed  upon 
another  year's  extension  upon  a  new  note  for  fiye  hundred  and 
thirty-fiye  dollars  and  seyenty-nine  cents,  and  securing  it  by 
mortage,  which  are  the  note  and  mortgage  in  suit. 
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!t  is  further  ayerred  that  the  two  loans,  one  of  one  hundred 
dollars,  in  February,  1840,  and  the  other  of  two  hundred  dol- 
lars, in  Februaiy,  1841,  were  the  sole  consideration  for  the  note 
of  September,  1841,  now  sued  on;  that  one  hundred  and  fifty 
dollars  being  paid  on  these  loans  in  March,  1841,  the  residue, 
except  one  hundred  and  fifty  dollars,  is  usurious  and  uncon- 
scionable.   The  answer  is  sworn  to,  as  required  by  the  bill. 

The  old  practice  was  still  in  force  when  the  bill  was  filed;  but 
the  demurrer,  filed  April,  1854,  conforms  to  the  new  practice, 
showing  for  cause  of  demurrer  that  the  answer  does  not  state 
facts  sufficient  to  constitute  a  defense,  in  this,  viz. :  the  defend- 
ants cannot  take  adyantage  of  the  usury,  if  there  was  any  in  the 
original  mortgage. 

The  correctness  of  the  ruling  below,  in  sustaining  this  de- 
murrer, is  the  only  question  before  us.  The  statute  in  force  at 
the  date  of  the  contract  authorized  interest  to  be  taken  at  the 
rate  of  ten  per  cent,  if  it  was  so  stipulated  in  writing:  B.  S. 
1838,  p.  837. 

In  Kentucky  it  is  held  that  the  defense  of  usury  is  personal 
to  the  borrower  and  his  heirs  or  representatiyes:  CampbeU  y. 
Johnston^  4  Dana,  177.  The  case  was  this :  Johnston,  the  assignee 
of  three  of  fiye  promissory  notes  secured  by  a  deed  of  trust  in 
the  nature  of  a  mortgage,  filed  his  bill  to  foreclose,  alleging 
against  the  assignees  of  the  other  two  notes  that  the  contract  of 
assignment  was  usurious.  On  this  state  of  facts,  the  court  say 
that  **  usury  in  the  assignment,  if  true,  cannot  be  taken  advan- 
tage of  by  Johnston.  It  is  a  matter  itUer  alioa  ada,  which  con- 
cerns the  assignee  and  his  representatives  only.  It  is  not 
charged  that  the  note  is  infected  with  usury,  but  only  the  assign- 
ment. The  statutes  of  usury  were  made  for  the  benefit  of  the 
borrower  alone.  He  may  receive  their  benefit  if  he  chooses. 
But  it  is  not  in  the  power  of  a  stranger  to  take  advantage  of 
them,  or  shield  himself  under  logal  provisions  intended  for  the 
protection  of  another."  But  it  is  in  this  case  impliedly  admit- 
ted that  it  would  be  competent  to  set  up  usury  with  the  consent 
of  the  party  who  made  the  usurious  contract,  and  who  was  to 
suffer  by  it.  Such  we  think  is  also  the  spirit  of  Po8<  v.  Dart,  8 
Paige,  639;  Cole  v.  Savage,  10  Id.  583;  Garden  v.  Htibart,  2 
Sumn.  401;  Cole  v.  Savage,  1  Clarke  Ch.  482;  Moffatt  v.  Me- 
DowaU,  1  McCord  Ch.  434;  Fenno  v.  Sayre,  3  Ala.  458. 

Had  Clarke,  from  whom  the  usury  was  exacted,  been  made  a 
party,  and  had  he  urged  the  facts  as  a  ground  of  equitable  relief 
to  Idmself  personally,  the  very  authorities  which  make  against 
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the  relief >  when  aonght  bj  Stephens^  would  haye  been  oondn* 
fdve  in  faTOr  of  Clarke. 
The  decree  is  affirmed,  with  one  per  cent  damages  and  costs, 

DAYisoHy  J.,  absent.  

UsuBT  IS  Stbictlt  Pxrsohal  DKRim:  Sao  extended  note  on  defense 
of  nenry,  Davis  v.  Garr^  55  Am.  Dec.  398. 

PuBCHASKR  OF  Land  Subjxot  TO  VsoviOTJB  MoBTOAOi,  and  who  hM  for 
a  fall  consideration  aasamed  payment  of  ench  incamlirance,  cannot  take  ad- 
vantage of  the  osory:  See  note  diacnasing  defense  of  nanry,  Dot^v.  Oarr^  56 
Am.  Dec  398.  Aa  to  when  defense  of  osory  in  a  mortgage  ia  insoffidently 
averred,  see  Chamben  r,  Okalmers^  23  Id.  572. 

The  fbinoipal  cask  was  oitbd  in  Wright  v.  Bundy,  11  Ind.  403,  to  the 
point  that  where  the  debtor  does  not  aeek  to  set  op  the  defense  of  osory,  a 
third  person  cannot  withoot  the  debtor'a  conaent.  In  Borum  r.  IbuUf  15 
Id.  55,  that  "a  vendee  of  real  estate,  who  porohased  aobjeot  to  a  mortgage 
tainted  with  osory,  cannot  avail  himself  of  that  defenae  against  a  bill  of  fore- 
'  dosore."  The  coort  in  this  case  evolved  the  doctrine  that  where  a  mort- 
gagor appears  to  the  action  to  foreclose,  and  pleada  osory  in  the  transaction, 
his  vendee  of  the  mortgaged  premises,  with  his  consent,  may  assome  the 
same  defense.  In  BuUer  v.  ifyer,  17  Id.  80,  to  the  point  that  no  peraon,  ex- 
cept the  maker  of  an  osoriooa  instroment,  or  another  by  his  permission,  can 
avail  himself  of  the  defense  of  osory.  In  8iein  v.  IndianapolU  etc  A^90cia» 
Iton,  18  Id.  243,^it  was  cited  to  the  second  point  in  the  syllabos,  sicpra.  In 
Cole  V.  Bantemer^  26  Id.  94,  the  law  of  the  principal  case  was  referred  to  as 
settled  ontil  the  doubts  thrown  open  it  in  Butler  v.  Myer,  17  Id.  77,  and 
where  the  former  strict  doctrines  seemed  to  be  somewhat  relaxed.  In  the 
latter  case  it  is  held  that  heirs,  representatives,  and  creditora  may  avail 
themselves  of  the  defense  of  osory,  withoot  permission  of  the  maker  of  a 
osorioos  agreement.  This  case  of  Cole  v.  Banaemer,  eupra,  left  the  qoestion 
ai^  open  one,  to  be  determined  opon  its  merits.  The  principal  case  was  cited 
in  Price  v.  Pollock,  47  Id.  366,  to  the  point  that  one  porchasing  land  sobject 
to  an  incombranoe  cannot  act  op  the  defence  of  osoiy,  whether  there  is  an 
express  promise  by  the  porchaser  to  pay  the  incombrance  or  not;  in  Studc^ 
baker  v.  Marquardt,  55  Id.  844,  that  the  defense  of  nsory  was  personal  to 
the  borrower  and  his  heirs  or  representativea,  and  that  a  vendee  of  real  estate 
who  porohased  sobject  to  a  mortgage  tainted  with  osory  coold  not  avail  him- 
self of  that  defense  against  a  bill  for  foreclosnre,  nnless  it  was  by  the  consent 
of  the  party  who  made  the  contract  and  aoffered  by  the  osory.  The  conflict-, 
ing  cases  were  reviewed  in  the  one  last  cited,  and  the  coort  concluded  it  aa 
settled  law  *'  that  no  person  can  take  advantage  of  osoiy  in  a  loan  of  money, 
aa  a  defense  against  its  payment,  except  the  borrower,  or  some  one  anthor> 
iaed  by  him  to  make  sooh  defense,  or  his  heir,  his  repreaentativa,  or  cred* 
(lor." 
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(8  IHDXAVA,  803.] 

Pkbsok  is  Estofpxd  to  Dbnt  Ezistenob  ov  CoBPO&ATioR  AT  Tdoi  Hi 
Ck>NTBAonD  WITH  It  AS  SucH,  if  it  ooald'  then  haTo  oomtitntioiMJIy 
existed. 

PaBTT  Ck>MTBA0TIKO  WITH  COBTO&ATION  MAT  ShOW  THAT   It   HAS  SOBU- 

QUENTLT  Cbasid  to  be  a  corporation. 
PisADnio  WmoK  Aykbs  Gxssation  or  Oobpo&atb  Powkbs  must  show 

how  they  came  to  a  termination. 
It  cannot  bb  Shown  in  Dbixnsb  to  Suit  of  Ck>BroRATioN  that  plaiiitlft 

have  forfeited  their  corporate  rights  by  misuser  or  non-nser. 

FOBVEirUBS  BT  MiSUSBB  OB  NON-USXB  OAN  ONLY  BB  RkAOHBD  BT  FBOOlSi 

ON  Bbhaut  or  SzATB,  institated  directly  against  the  corporation  tor  the 
purpose  of  avoiding  the  charter  or  act  of  incorporation.  Individnsls 
cannot  avail  themselves  of  it  in  collateral  snits  until  it  be  judicially 
declared. 

PUA  OB  Answxb  to  Suit  of  Ck)BPOBATioN  Showing  Faoib  uton  Whioqb, 
in  direct  proceeding,  the  corporate  powers  might  be  declared  at  an  end 
is  not  sufficient;  it  must  show  that  they  have  ceased.  Denial  of  corpo* 
rate  existence  ought,  perhaps,  to  be  met  by  a  demurrer. 

If  BT  Chabtbb  ob  by  Contbaot  Condition  Pbeobdbnt  Eznfm  to  Broar 
TO  ExxBOiSB  Cobporatb  Powbbs,  it  must  be  performed  or  waived  by 
the  opposite  party  before  such  right  may  be  exercised. 

Bill  of  Bzoeftions  will  not  bb  Rbjbotbd  by  Appbllatb  Court, 
wherto  it  was  signed  and  filed  by  leave  of  court  below,  at  a  term  subse* 
qnent  to  the  one  when  the  cause  was  tried,  without  objection  by  counsel 
for  the  adverse  party,  and  who  signed  an  agreement  as  to  what  it  should 
embrace;  especially  after  submission  of  the  cause  to  that  court  upon  the 
record  as  made  up,  and  without  any  prior  motion  to  strike  out  the  bilL 

Appbal  from  Franklin  court  of  common  pleas.  The  facts  wHl 
be  found  stated  in  the  case. 

O.  Holland  and  J.  D.  HowUmd,  for  the  appellants. 

W.  M.  McCarty,  for  the  appellees. 

By  Court,  Pebkins,  J.  On  the  fifteenth  of  January,  1849,  was 
approved  "  an  act  to  incorporate  the  Qreensburg  and  Brook ville 
Turnpike  Company,''  the  first  section  of  which  proTided  "  that 
Hiram  Carmichael/'  and  certain  others  named,  "and  their  suc- 
cessors," etc.,  "  be,  and  the  same  are  hereby  created  a  body 
corporate  and  politic,  by  the  name,"  etc.,  ''with  full  powers," 
etc.  The  second  section  enacted,  among  other  things,  that 
said  directors  might  open  books,  etc.,  for  subscriptions  to  the 
capital  stock,  etc. 

By  an  act  of  February  4, 1851,  the  corporation  was  recognized 
as  existing,  and  directors  were  appointed  by  the  legislature. 
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Books  for  stock  subscriptions  were  opened,  and  on  the  seven- 
teenth day  of  June,  1851,  the  defendants  in  this  suit  subscribed 
fiye  shares  of  fifty  dollars  each,  making  two  hundred  and  fifty 
dollars,  to  recover  which  this  suit  was  instituted. 

The  defendants  answered,  denying  the  existence  of  the  cor- 
poration generally,  and  also  setting  up  other  grounds  of  defense. 

The  plaintiff,  to  the  denial  of  the  corporate  existence,  replied 
that  the  defendants  were  estopped  by  their  contract  to  deny 
such  existence. 

The  defendants  demurred  to  the  reply,  and  the  court  sustained 
the  demurrer.  Trial  of  other  issues.  Judgment  fo^the  defendants. 

Touching  corporations,  and  contracts  with  them,  three  points 
seem  to  be  established  by  the  decisions  of  this  court:  1.  That  a 
person  is  estopped  (if  the  corporation  could  exist  constitutionally) 
to  deny  the  existence  of  a  corporation  at  the  time  he  contracted 
with  it  as  such:  Judah  v.  American  Live-^iock  Co.,  4  Ind.  883,* 
and  cases  cited;  Byan  v.  Vardandingham^  7  Id.  416;  2.  That  he 
may  show  that  it  has  subsequently  ceased  to  be  a  corporation: 
Id.;  8.  That  a  pleading  averring  such  cessation  of  corporate 
powers  must  show  how  they  came  to  a  termination:  John  v. 
Earmera*  etc.  Bank,  2  Blackf.  867  [20  Am.  Dec.  119];  SUUe  v. 
Tincennea  UniversUyy  5  Ind.  77. 

The  paragraph  in  the  answer  now  under  consideration,  there- 
fore, is  bad  so  far  as  it  denies  the  existence  of  this  company 
when  the  subscription  of  stock  was  made;  and  bad  so  far  as  it 
denies  its  subsequent  existence,  for  not  showing  how  its  cor- 
porate powers  came  to  an  end. 

Say  Angell  &  Ames  on  Corporations,  2d  ed. ,  507 : '  ^  It  cannot  be 
shown  in  defense  to  the  suit  of  a  corporation  ♦  ♦  ♦  that 
the  plaintifb  have  forfeited  their  corporate  rights  by  misuser  or 
non-user.  Advantage  can  be  taken  of  such  forfeiture  only  on  pro- 
cess on  behalf  of  the  state  instituted  directly  against  the  corpora- 
tion for  the  purpose  of  avoiding  the  charter  or  act  of  incorporation, 
and  individuals,  cannot  avail  themselves  of  it  in  collateral  suits 
tmtil  it  be  judicially  declared."  A  plea  or  answer,  therefore,  as 
a  general  rule,  to  the  suit  of  a  corporation,  showing  facts  upon 
which,  in  a  direct  proceeding,  the  corporate  powers  might  be 
declared  at  an  end,  is  not  sufficient;  it  must  show  that  they 
have  ceased:  John  v.  Ibrmer^  etc.  Bank  and  State  v.  Vtncennea 
UniverMy,  supra. 

The  denial  of  the  corporate  existence  in  this  case,  we  discover 
from  the  foregoing  statement  of  the  law,  should  more  properly, 
perhaps^  have  been  met  by  a  demurrer. 

Ix.  Dso.  Vol.  LX7-49 
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4.  But,  fonrihljy  the  law  is  settled  that  if,  by  the  charter  or 
by  contract,  a  condition  precedent  exists  to  the  right  to  exercise 
powers  or  perform  acts  by  the  corporation,  that  condition  mnst 
be  performed  or  waived  by  the  opposite  party  before  such  rigLi 
may  be  exercised.  • 

It  is  insisted  that  soch  conditions  are  shown  by  the  cTidence 
given  on  the  trial  of  issues  made,  to  have  existed  in  this  case — 
that  a  certain  amount  of  stock  was  to  be  procured,  officers  elected, 
orders  made,  and  notices  giren,  before  suits  could  be  brought — 
which  were  not  performed.  At  the  same  time,  it  is  claimed  that 
if  the  court  should  regard  the  evidence  as  showing  a  perform- 
ance of  all  conditions  precedent  by  the  plain  tiflh  to  be  performed, 
or  a  waiver  of  them  by  the  defendants,  then  the  court  should  re- 
ject the  evidence  as  not  before  it,  because  the  bill  of  exceptions 
is  not  properly  a  part  of  the  record. 

Should  this  turn  out  to  be  the  fact,  we  shall  nevertheless  be 
compelled  to  reverse  the  case  upon  the  erroneous  ruling  of  the 
court  below  on  the  demurrer,  as  we  shall  be  driven  to  presume 
that  that  ruling  injured  the  plaintiffs,  the  failing  party,  in  this, 
that  it  imposed  upon  that  party  the  necessiiy  of  proving  what 
they  were  not  bound  to,  and  perhaps  could  not,  prove.  TIus 
presents  an  entirely  different  case  from  that  of  erroneously  sus- 
taining a  demurrer  to  a  plea  which,  if  held  valid,  the  pleader 
would  have  to  prove,  and  the  facts  set  up  in  which,  if  existing, 
might  be  proved  under  other  pleas  held  good:  See  more  fully, 
on  this  point,  EUioU  v.  Wright,  7  Ind.  874.  But  can  we  reject 
the  bill  of  exceptions?  It  was  signed  and  placed  upon  file  by 
leave  of  the  court  below,  at  a  term  subsequent  to  that  at  which 
the  cause  was  tried,  but  without  objection  from  the  defendants, 
who  were  present  by  one  who  acted  as  their  attorney  in  the 
cause  dnring  its  progress,  and  on  the  filing  of  the  bill  of  excep- 
tions, and  who  signed  an  agreement  as  to  what  should  be  in- 
serted in  it.  Further,  the  cause  was  submitted  to  this  court  on 
the  record  as  made  up,  no  motion  which  the  opposite  party 
might  have  resisted  having  been  made  to  strike  from  it  the  bill 
of  exceptions  in  question:  See  Toung  v.  Stale  Bank,  4  Ind.  801 
[58  Am.  Dec.  680].  Under  these  circumstances,  we  think  the 
objection  is  raised  too  late;  but  in  the  state  of  the  case  as  pre- 
sented by  the  record,  it  is  in  vain  for  us  to  look  at  the  evidence. 

The  judgment  is  reversed  with  costs.  Cause  remanded  for 
further  proceedings,  with  leave  to  both  parties  to  amend  and 
make  up  issues  anew. 
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CoBPoaATioR  IB  SuvnoixNTLT  Oboanizid  to  BniD  SuBSOBiPTiON  TO  Gat- 
ITAL  Stock,  WHXV:  MtifarddtO,  T.  Co.  v.  ^rtM^,  36Axd.  Deo.  78»  and  note 
82;  McMillan  y.  M.  dt  L.  R.  R.  Co.,  61  Id.  181;  Wight  v.  Shelby  R.  R.  Co., 
63  Id.  522. 

Existence  of  Cobposation  can  02vlt  be  Attacked  bt  Dibbct  Pboobbi>- 
INO,  and  not  by  a  oollateral  one:  Wight  v.  Shelby  R.  R.  Co.,  63  Am.  Deo.  522; 
notMtoCahiUy.Ralamatoo Mutual lM.Co.,^ld.iQ5;  State y. Fourth N.ff. 
Turnpike,  41  Id.  600. 

Bvebt  Fbbsuution  18  Made  in  Favok  of  Legal  Existence  of  Cobpoba- 
noN  after  it  haa  oooe  gone  into  operation  and  rights  have  been  acquired: 
Duke  V.  Cahawba  Niw.  Co.,  44  Am.  Deo.  472;  notes  to  StaU  v.  Real  EUate 
Bank,  41  Id.  120. 

PXBSON  CONTBACTINO  WITH  COBPOBATION  ADMITS  ITS  EZISTENOE:  CokiU 

V.  Kalamazoo  Mutual  In$,  Co.,  43  Am.  Deo.  457. 

PeBSOV  Ck>NTBACTINO  WITH  COBPOBATION  IS  ESTOFPXD  TO  DeN^  ITS  EZI8»> 

BN(»s:  Penobecot  Boom  Corp.  v.  Lameon,  33  Am.  Deo.  656;  Jones  v.  Bank  of 
Ta^neeeee,  46  Id.  540;  notes  to  Cahill  v.  Kalamazoo  Mutual  Ine.  Co.,  43  Id. 
465. 

Condition  Pbboedent  Bequibed  of  Cobpobation  must  be  Pbbfobmbd 
BEFOBE  Fbanchise  Vests:  PeopU  V.  Kingeton  T.  R.  Co.,  35  Am.  Dee. 
551;  see  note  to  Oakleg  v.  Morton,  62  Id.  54. 

FOBFEITUBE  OF  COBFOBATE  FRANCHISES  BT  MlBUSEB  OB  KON-USEB:  PeopU 

V.  Phoenix  Bank,  35  Am.  Deo.  634,  and  collected  oases  in  note  to  same  636; 
notes  to  State  y.  Real  Betate  lank,  41  Id.  120;  People  y.  Kingston  T.  R.  Co., 
35  Id.  551. 

State  can  Dissolve  Cobpobation  by  Judicial  Trial  and  Judgment 
ONLY.  In  all  oases  the  forfeiture  must  be  judicially  ascertained  and  declared: 
StaU  y.  Real  BstaU  Bank,  41  Am.  Deo.  100,  and  notes  to  same  120;  StaU  y. 
Fowrth  N.  H.  Turnpike,  41  Id.  600;  RegenU  v.  WUliams,  31  Id.  72;  Boston 
Glass  Manufactory  v.  Langdon,  35  Id.  202. 

Non-existence  ob  Dissolution  of  Cobpobation  Plaintiif  mat  bb 
Pleaded  in  Abatement:  Boston  Cflass  Manufactory  v.  Langdon,  35  Am.  Deo. 
202.  But  such  plea  must  set  forth  facts,  and  not  allege  mere  conclusions  of 
law :  Jontss  v.  Bank  qf  Tennessee,  46  Id.  540;  and  defendant  cannot  call  for  prpof 
of  existence  of  the  corporation  unless  he  pleads  its  non-exiBtenoe  in  abatement: 
Penobscot  Boom  Corporation  ▼.  Lamson,  33  Id.  656;  Duke  v.  Cahawba  Na9. 
Co.,  44  Id.  472. 

When  Bill  of  Bxgeptionb  will  not  be  Bejxoted:  Vass  v.  Comnoii- 
wealth,  24  Am.  Deo.  605;  NesblU  y.  DaUam,  28  Id.  236;  Fort  WayneeU.  T. 
Co,  V.  Deane,  10  Ind.  565. 

The  pbincipal  case  was  cited  in  Metkd  v.  Oerman  eU.  Society,  16  Ind. 
183;  WilUamsY.  Franklin  T.  A.  Association,  26  Id.  315;  Dalyy.  Nat.  L.  Ins. 
Co.  ete.,  64  Id.  12,  to  the  point  that  he  who  contracts  with  a  corporation 
recognizes  its  existence,  and  is  estopped  from  denying  the  exiBtence  of  the 
corporation  at  the  time  he  contracted  with  it  as  such.  In  President  and 
Trustees  qf  H.  University  v.  Hamilton,  34  Id.  500;  Aurora  d:  C.  R.  R.  Co. 
Y.  City  qf  Lawrenceburgh,  56  Id.  87;  Board  qf  Com.  qf  L.  Co.  ▼.  ffall,  70 
Id.  472,  it  was  cited  to  the  point  that  the  existence  of  corporations  cannot  be 
attacked  in  oollateral  suits.  In  the  dissenting  opinion  of  IkUy  v.  NaL  L.  Ins. 
Co.  etc,  64  Id.  12,  it  was  cited  to  show  that  the  validity  of  corporations  can 
snly  be  questioned  by  a  direct  proceeding  instituted  for  that  purpose.    In 
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Sviherttmd  t.  Lagro  S  M.  P.  R.  Co.,  19  Id.,  it  wm  died  to  the  point 
that  a  pleading  alleging  the  non-eodstence  of  a  oorporatioD  onoein  l^gal  exiit- 
enoe  should  show  and  set  forth  particularly  the  manner  in  which  the  cor- 
porate powers  ceased.  In  lAUU  v.  DanviOe  etc  Plank  R.  Co.^  18  Id.  90, 
that  where  a  corporation  undertakes  to  enforce  a  claim  in  a  oourt  of  justioe, 
performance  of  a  condition  precedent,  if  any  exist,  to  its  right  to  recoTer  in  the 
case  made  must  be  proved,  unless  waived  by  the  adverse  party:  Melntire  v. 
MeLaili  D.  AuoekB^on^  40  Id.  105,  citing  the  main  case.  Adverse  party 
may  plead  and  prove  a  failure  on  partof  corporation  to  fulfill  conditioo  prece- 
dent: JoknMm  V.  Onarfordrntiat  R.  R.  Co.,  11  Id.  284,  dting  the  principal 


State  v.  Swails. 

\9  ImnAKA,  09A.] 
Act  Donb  with  Fblohious  Imtbnt  Ck)»ifMTUT«8  No  Fkloht  uvun 

CouFLED  with  present  ability  and  means  to  execute. 
Thebx  is  Kg  Assault  with  Imtbnt  to  Coxmit  Murdbb  where  A.  first 

a  gun  at  B.  at  the  distance  of  forty  feet,  with  intent  to  murder  hinit  if 

the  gun  is  in  fact  loaded  with  powder  and  a  light  cotton  wad,  aMioDgh 

A.  believes  it  to  be  loaded  with  powder  and  balL 

Appbal  from  Decatur  cirooit  court  The  case  is  stated  in  flie 
oiiinion. 

J.  8.  Scobey  and  W.  Cumback,  for  the  state. 

J.  Oavin  and  J.  R.  CoverdiU,  for  the  appellee. 

By  Co0BT.  Indictment  for  shooting  at  one  Lee,  with  intent 
to  commit  murder.    Trial  by  jury,  and  yerdict  of  acquittal. 

The  only  question  raised  is  upon  an  instruction  given  to  the 
jury.  The  instruction  is  in  these  words:  ''If  you  believe  from 
the  evidence  that  at  the  time  the  defendant  fired  the  gun  at 
said  Lee  it  was  not  charged  with  anything  but  powder  and  a 
light  cotton  wad — Swails  being  at  the  distance  of  forty  feet  from 
Lee  at  the  time — ^and  that  at  that  distance  the  life  of  Lee  waa 
not  at  all  endangered  or  put  in  jeopardy  by  the  act  of  Swails 
in  discharging  the  gun  at  him,  in  consequence  of  the  manner 
in  which  it  was  loaded,  the  defendant  cannot  be  convicted, 
although  he  may  have  thought  that  the  gun  was  properly  loaded 
with  powder  and  ball,  and  although  he  may  have  intended  to 
murder  Lee." 

The  state  excepted;  and  under  our  peculiar  statute  allowing 
her  to  except  and  appeal,  not  for  the  purpose  of  affecting  the 
particular  case,  but  as  a  guide  to  the  lower  courts  in  future,  she 
brings  the  case  to  this  court:  2  B.  S.  377,  sec.  119. 
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The  instmotioii  giyen  was  sabstantiallj  oonect.  It  is  true 
that  fhe  law  aims  to  pnniah  the  intent.  That  Swails  in  this 
case  had  a  felonious  intent  cannot  be  doubted.  Bat  he  lacked 
the  afailiiy  and  the  means  to  cany  that  intent  into  execution.  To 
constitute  an  assault,  the  intent  and  the  present  ability  to  exe- 
cute must  be  conjoined.  Thus,  in  this  case,  there  was  the  intent, 
but  not  the  power.  Had  the  gun  been  loaded  with  ball  or  any 
other  destructiTe  missile,  the  offense  charged  would  haTe  been 
complete.  Such  shooting  with  a  gun  properly  loaded  would 
be  one  or  another  grade  of  crime  according  to  the  result  To 
shoot  at  and  miss  Lee  would  haTe  been  an  assault  with  intent  to 
murder.  To  shoot  and  wound,  an  assault  and  battery  with  the 
like  intent.  To  shoot  and  kill  would  have  been  murder.  But 
to  shoot  at  the  distance  of  f oriy  feet  with  an  ordinary  charge 
of  powder  and  wad,  no  matter  under  what  supposition  or  with 
what  intent,  was  not  either  of  these  grades  of  crime.  The 
present  ability  to  accomplish  the  felonious  purpose  was  wanting. 

The  appeal  is  dismissed.      

If,  wiTHnr  Shootiho  Distanob,  Ohb  "Mmsmuvqly  Points  at  Anokhbr 
WITH  OuH  apparently  loaded,  yet  not  loaded  in  £aot,  he  oommits  an  aManlt 
the  same  as  if  it  were  loaded:  See  note  to  Beach  ▼.  Hancock^  59  Am.  Deo. 
875,  where  a  referenoe  will  be  found  to  eontraiy  authorities. 

Thb  rBDrciFAL  CASS  WAS  oiTBD  in  Rice  y.  State,  16  Ind.  299,  to  the 
point  that  '*the  manner  in  which  the  pirtol  was  loaded,  and  the  possibility 
of  death  being  prodnoed  by  its  disehaige,  considering  the  materialB  with 
whioh  it  was  loaded,  and  the  distance  at  which  it  was  fired,  wonld  seem  to 
be  matters  of  evidence  arising  on  the  triaL**  In  KunkU  v.  SUUet  82  Id. 
229,  230,  the  principal  case  was  criticised,  and  the  court  said  if  tiie  main 
case  was  to  be  onderstood  **  as  laying  down  the  broad  proposition  that  to  con- 
stitate  an  assaolt,  or  an  assaalt  and  battery,  with  intent  to  commit  a  felony, 
the  intent  and  the  present  ability  to  ezeoote  most  necessarily  be  eqjoinedy** 
It  coold  not  command  their  assent  or  approval  This  criticism  was  allnded 
to  in  HamOUm  ▼.  SkUt^  86  Id.  284;  bat  the  coart  snpported  the  principal 
case.  In  StaU  ▼.  JTuMs,  58  Id.  416^  where  the  indictment  alleged  an  at- 
tempt to  inflict  a  violent  injury  npon  White,  and  the  manner  thereof,  viz., 
by  attempting  to  shoot  him  with  a  loaded  gmi  whioh  he  held  in  his  hands, 
the  principal  case  was  cited  to  the  point  that  it  did  not  allege  the  present 
ability  to  inflict  the  violence,  and  that  the  facts  alleged  did  not  show  it.  The 
indiotmeot,  it  was  said,  shonld  have  averred  that  the  defendant  bad  such 
ability  which  averment  might  have  been  made  in  the  langosge  of  the  stat- 
ute. In  Howard  v.  State,  67  Id.  404,  the  principal  case  was  cited  to  the 
point  that  an  Indictment  for  an  assault,  etc»  must  allege  fsots  showing,  not 
only  an  unlawful  attempt,  but  also  the  present  ability  of  the  defendant  ta 
lit  the  crime  chaiged. 
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Baxes  v.  Kuddiok. 

[2  Iowa.  428.] 

Iir  FoBioLOBUBB  PBoosKDnio,  Okb  kot  Madb  Party  Wbo  would  bats 
HAD  Right  bbfobb  Digbkb  had  bxbn  Rbndxbxd  to  file  a  bill  to  doter- 
miiiA  the  amount  of  an  inoumbnuioe  may  file  a  like  bill  to  oorreot  any 
miatake  made  in  a  deoree  which  injiirioaely  affects  his  rights. 

Ora  NOT  Mads  Pabtt  to  Forbolobubb  Pbookediko,  Who  Fujeb  Pafee 
nr  Gasb  asking  that  the  decree  be  rendered  in  a  certain  manner,  when 
sooh  paper  it  not  noticed  in  any  manner,  or  he  made  a  party  to  the  pro- 
ceeding, may  afterwards  file  a  bill  to  correct  any  mistake  made  in  render^ 
ing  snch  decree.    His  preWoos  intervention  does  not  estop  him. 

AffRCTMBNT  BiTWKBir  HoLDKB  OF  MoRTOAOB  AND  MoBTOAOOR  that  a  Cer- 
tain som  for  interest  and  attorneys'  fees  shall  be  included  in  the  mortyiE&ge 
cannot  affect  one  who  parohased  a  portion  of  the  mortgsged  premises 
from  the  mortgagor. 

OosTS — Pubohasbr  of  Portion  of  Mobtoaoed  Prbmisbs  from  the  mort* 
gigor  must  pay  his  proportion  of  all  legitimate  costs  incurred  in  the  f ova- 
closure  of  the  mortgage  upon  said  land. 

Two  Purohasbbs  of  Diffbrbnt  Parobls  of  Pibob  of  Land  Cotbbbd  wr 
Mortgage  must  contribute  to  the  payment  of  such  mortgage  in  propor^ 
tion  to  the  vslue  of  their  respective  pieces,  and  not  in  proportion  to  t)is 
amount  or  quantity  purchssed. 

Wbbbb  Portion  of  Prkhitubs  Mortoagbdarb  Sobsbqubntlt  Sold,  Mobt- 
GAGOR  Bbtaining  Rbmainino  Part,  the  portion  unsold  should*  in  eqnity, 
be  first  subjected  to  the  payment  of  the  mortgage  debt;  and  upon  the 
death  of  the  mortgagor,  his  heir  is  bound  to  dischaige  the  debt  to  the 
extent  of  the  assets  descending. 

Wbxbx  Different  Portions  of  Mortgaged  Premises  are  Pubohased 
BT  SuooBSSiVB  Pebsons,  the  rule  in  Iowa  requires  that  they  should  both 
contribute  to  the  payment  of  the  mortgage  in  proportion  to  the  value  of 
their  respective  purchases,  sndnot  in  the  inverse  order  d  their  pnffolws. 

7T4 
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In  1862  Oage  and  liis  wife  morl^gaged  to  LitUer  an  equal  por- 
tion of  three  lots  in  the  city  of  Eeokok.  This  xnorl^page  was 
shortly  afterwards  recorded.  In  May,  1852»  Gkige  sold  to  Coffin^ 
daffer  and  Griffey,  defendants  in  this  proceeding,  the  mortgaged 
portion  of  oii&  of  these  lots;  and  in  1853  he  sold  to  Bates,  the 
complainant  herrin,  the  mortgaged  portion  of  the  other  two  lots. 
Ooffindaffer  and  Griffey  afterwards^  became  the  owners  of  the 
above-mentioned  mortgage,  and  in  Angast,  1858,  commenced 
proceedings  against  Cbge  and  wife  to  foreclose  the  mortgage 
upon  the  two  lots  purchased  by  complainant  Bates*  The  latter 
was  not  made  a  party  to  the  proceeding  ifi  any  way,  but  pend- 
ing the  hearing  he  filed  a  paper  in  the  matter,  stating  his  pur- 
chase of  the  lots,  and  asMng  that  his  lots  be  held  for  but  two 
thirds  of  the  mortgage  debt,  and  that  the  lot  purchased  by 
Ooffindaffer  and  Griffey  be  held  for  the  remaining  third.  At  the 
hearing  the  sum  of  three  hundred  and  eighty-three  dollars  and 
nine  cents  was  found  due  on  the  mottgekge.  This  sum  included 
fifty-four  dollars  and  thirfy-sii^  cents  for  attorneys'  fees  for  fore- 
closing the  mortgage,  and  for  interest  paid  on  money  borrowed 
to  purchase  the  mortgage.  The  decree  foreclosed  the  mortgage 
upon  the  lots  owned  by  Bates,  and  in  pursuance  of  an  order 
tiiey  were  sold  for  four  hundred  and  eighteen  dollars,  this  being 
the  amount  of  the  decree,  interest,  and  all  costs.  Defendant 
Buddick  was  the  purchaser  at  this  sale,  and  in  pursuance  of  it 
the  sheriff  made  a  deed  to  him  of  the  lots.  The  order  of  sale 
under  which  the  sheriff  acted  is  conceded  to  haye  been  invalid, 
as  it  did  not  issue  under  the  seal  of  the  court.  Complainant 
now  files  this  bill  to  set  aside  this  decree,  and  the  sale  thereun- 
der, for  various  reasons,  and  prays  that  the  mortgage  be  released 
upon  his  paying  two  thirds  of  the  mortgage  debt.  Defendant 
took  issue  upon  this  bill,  and  at  the  hearing  thereon  the  court 
decreed  that  as  far  as  complainant  Bates  was  concerned  the  de- 
cree of  foreclosure  and  the  sheriff's  sale  to  Buddick  be  set  aside. 
The  court  found  that  Bates's  purchase  was  thrice  as  valuable  as 
Ooffindaffer  and  Griffey's,  and  consequently  that  they  should 
contribute  to  the  payment  of  the  mortgage  in  that  proportion. 
Complainant  appealed  from  this  decree. 

MiUer  and  Beck,  for  the  appellant. 

8.  F.  MiUer,  for  Buddick. 

Marshall  and  Moss,  for  the  other  defendants. 

By  Courts  Wfixanr,  G.  J.  In  determining  this  case,  we  shall 
confine  ourselves  to  the  objections  urged  to  the  decree  rendered 
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by  the  ooort  bdow.  And  in  the  fiist  place,  complainant  daims 
that  the  decree  foreclosing  the  mortgage,  the  sheriff's  sale,  and 
the  deed  made  thereon  are  Toid  as  to  him.  It  is  conceded  by 
defendants  that  the  sale  and  deed  convey  no  title,  and  were 
properly  set  aside,  from  the  fact  that  the  execntion  under  which 
the  sheriff  acted  had  no  seal.  The  only  qnostion  in  this  part  of 
the  case,  then,  relates  to  the  yalidiiy  of  the  decree  of  foreclos- 
ure against  complainant.  No  objection  was  made  by  defend- 
ants below,  or  here,  to  the  right  of  the  complainant  to  bring 
this  bill,  or  to  its  character.  We  haye,  then,  before  us  what  we 
regard  as  an  application  by  a  party  interested  in  the  properly 
to  redeem  the  same  from  a  lien  created  by  a  prior  mortgage. 
And  without  determining  whether  it  was  or  was  not  necessary 
to  make  him  a  party  to  the  proceeding  to  foreclose  such  mort* 
gage,  we  think  that  as  he  would  have  a  right  before  foreclosure 
to  bring  such  a  bill  in  order  to  determine  the  amount  of  the  in- 
lumbrance,  so  he  may,  if  not  made  a  party,  file  a  like  bill  to 
correct  any  mistake  made  in  a  decree  which  injuriously  affects 
his  rights.  The  defendants  insist,  however,  that  complainant  is 
concluded  by  that  decree,  from  the  fact  that  he  made  an  appear- 
ance when  he  filed  the  paper  referred  to  in  the  statement  of  the 
case.  In  this  view  we  cannot  concur.  He  was  not  a  party  in 
the  first  instance,  nor  by  any  subsequent  order  of  the  <Sourt 
The  case,  indeed,  appears  to  have  been  determined  without  any 
reference  to  this  paper.  If  the  party  foreclosing  the  mortgage 
had  made  him  a  party  in  his  petition,  prayed  process  against 
him,  or  sought  to  bring  him  in  by  notice,  it  would  have  been 
different.  Here,  however,  instead  of  being  in  court,  or  so  re- 
garded, his  right  to  appear  was  not  recognized  or  admitted. 

Then  was  there  any  such  mistake  in  this  decree  of  foreclos- 
ure as  should  have  been  corrected?  We  think  there  was. 
Granting  that  complainant  was  only  bound  to  contribute  his 
proper  proportion,  and  not  to  pay  the  whole  of  the  mortgage 
(of  which  we  shall  speak  hereafter),  yet  he  was  only  bound  to 
pay  his  proportion  of  what  was  actually  owing.  And  therefore, 
while  the  holder  of  the  mortgage  and  the  mortgagor  might  in- 
clude the  sum  of  fifty-four  dollars  and  thirty-six  cents  for  inter- 
est pidd  for  money  borrowed  to  purchase  tiie  same,  and  attor- 
ney's fees,  yet  it  was  manifestly  improper  to  require  complainant 
to  pay  any  part  thereof  before  he  could  hold  his  prop- 
erly divested  of  the  mortgage  lien.  When  he  purchased  he  had 
notice  of  this  mortgage,  and  the  mortgagee,  by  virtue  of  his 
prior  lien,  had  the  right  to  subject  the  properly  to  the  payment 
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of  his  debt  Bat  he  had  no  right  to  subject  it  to  the  payment 
of  any  sum  that  the  mortgagor  might  consent  to  indude  in  the 
decree.  Such  agreement  wonld  bind  the  mortgagor,  or»  as  in 
this  instance,  OofSndaffer  and  Griffey,  who  were  not  only  the 
holders  of  the  mortgage,  bat  also  interested  as  porchasers  of 
part  of  the  mortgaged  premises. 

Complainant  farther  insists  that  he  should  not  have  been  re- 
quired to  pay  any  portion  of  the  costs  attending  the  f  oredosare 
of  the  mortgage.  We  see  no  reason  why  he  shoald  not  pay  his 
portion  of  the  costs,  ap  to  the  time  of  the  decree.  These  costs 
were  legitimately  made  in  enforcing  a  lien  apon  properly  which 
he  had  porohased,  and  which  he  might  have  avoided  by  malring 
payment  before  suit  brought.  The  costs  subsequent  to  the  de- 
cree he  should  not  pay,  however.  The  sale  was  set  aside  for  an 
irregularity,  for  which  he  should  not  be  responsible,  and  to 
avoid  the  effect  of  which  was  one  object  of  this  bill.  It  would 
be  manifestly  inequitable  to  require  him  to  pay  any  portion  of 
costs  which  accrued  under  a  void  writ,  which  he  in  no  manner 
procured. 

And  finally,  it  is  insisted  that  complainant  should  only  have 
been  required  to  pay  two  thirds  of  this  incumbrance,  in  propor- 
tion to  the  quantify  that  he  purchased,  instead  of  three  fourths, 
or  in  proportion  to  its  value.  In  this  respect  we  think  the  de- 
cree is  correct.  Here  was  a  mortgage  on  three  distinct  parcels 
of  real  estate.  Subsequent  to  the  lien  one  party  purchases  one 
parcel  and  another  two.  When  required  to  contribute,  shall  it 
be  in  proportion  to  the  quantify  or  value  of  the  premises  by 
them  respectively  purchased?  We  clearly  think  in  proportion 
to  the  value.  The  other  position  has  no  one  equitable  consid- 
eration to  sustain  it,  while  the  rule  followed  by  the  court  below 
is  fully  sustained  by  reason  as  well  as  authority.  It  would 
be  an  unconscionable  doctrine  that  would  require  A.,  who 
bought  a  ten-acre  tract  of  no  more  value  than  the  one  acre  that 
B.  might  purchase,  to  pay  in  such  cases  ten  times  as  much  as  B. 
The  value  of  the  several  parcels  is  what  is  presumed  to  have 
governed  the  mortgagee  in  taking  this  mortgage,  and  by  this 
value  should  the  respective  liabilities  of  the  purchasers  be  meas- 
ixred.  This  view  is  sustained  by  the  following,  among  other 
■uthoiities:  Story's  Eq.  Jur.,  sees.  477,  478,  483;  Jldrich  v. 
Cooper,  8  Ves.  891;  Dickey  v.  Thompson,  8  B.  Mon.  812;  Cheeee^ 
Wough  V.  MUlard,  1  Johns.  Oh.  415  [7  Am.  Dec.  494]. 

Indeed,  upon  this  subject  we  do  not  think  there  can  be  found 
fcny  conflict,  the  authorities  uniformly  holding  that  value,  and 
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not  quantity,  Bhonld  be  the  measnre  of  oontnbniion.  Whethet 
that  yalne  is  to  be  determined  with  reference  to  the  time  of  the 
mortgage  or  Bubsequentl j»  we  are  not  called  upon  now  to  deter- 
mine, as  no  such  question  is  raised.  We  maj  say,  howeyer, 
that  such  value  is  in  no  case  to  be  affected  by  improrements  made 
by  either  purchaser. 

But  the  defendants  Coffindaffer  and  Griffey  insist  that  com- 
plainant, having  made  his  purchase  after  theirs,  should  be  re- 
quired to  pay  the  whole  incumbrance,  or  at  least  that  the  lots 
purchaysed  by  him  should  be  sold  before  they  should  be  called 
upon  to  pay  any  part  of  the  mortgage  debt.  On  this  subject  we 
are  aware  that  the  authorities  are  conflicting;  and  in  this  state 
the  question  has  never,  so  far  as  we  are  aware,  been  decided. 
At  one  time  in  New  York  it  was  held  that  such  purchasers  were 
bound  to  contribute  in  proportion  to  the  value  of  their  respect- 
ive purchases:  Chees^rough  v.  WJUard,  mpra;  Stevens  v.  Cooper^ 
1  Johns.  Ch.  425  [7  Am.  Dec.  499].  But  these  cases  were  re- 
gard^ as  shaken  by  the  subsequent  one  of  OiU  v.  Lyon,  Id. 
446,  and  still  later  in  the  case  of  Clowes  v.  Dickinson^  6  Id.  236, 
to  have  been  entirely  overruled.  See  also  James  v.  Hubbard, 
1  Paige,  228;  Oouvemeur  v.  Lynch,  2  Id.  300;  Ouion  v.  Knapp, 
6  Id.  85  [27  Am.  Dec.  741].  So  that  the  rule  in  New  York  now 
is  that  the  property  purchased  is  liable  in  the  inverse  order  of 
its  alienation.  Such  is  the  doctrine  in  Maine,  South  Carolina, 
and  some  other  states.  In  Massachusetts,  Ohio,  Kentucky,  and 
Tennessee,  and  other  courts,  it  is  held  that  the  subsequent  pur- 
chasers shall  contribute  in  proportion  to  the  value  of  their  re- 
spective estates,  such  value  not  to  be  appreciated,  however,  by 
any  improvements  placed  thereon  by  the  purchaser:  Parkman 
V.  Welch,  19  Pick.  231;  Green  v.  Banage,  18  Ohio,  428  [51  Am. 
Dec.  458] ;  Dickey  v.  Thompson,  supra;  Jobe  v.  O'Brien,  2  Humph. 
34;  see  also  Story's  Eq.  Jur.,  sec.  1233,  where  this  latter  doctrine 
is  approved  by  the  learned  author,  who  states,  also,  that  it  is  that 
maintained  by  the  ancient  as  well  as  modern  English  cases  on 
the  subject;  and  such  we  believe  to  be  the  most  equitable  rule. 
Where  a  portion  of  the  premises  mortgaged  are  subsequently 
sold,  the  mortgagor  retaining  the  remaining  part,  it  is  uniformly 
held  that  the  portion  unsold  should  in  equity  first  be  subjected 
to  the  payment  of  the  mortgage  debt.  For  while  the  mortgage 
covers  and  is  a  lien  on  all  the  estate  alike,  yet  the  mortgagor, 
in  addition  to  his  legal  obligation,  arising  as  well  from  the  mort- 
gage as  his  covenants  in  his  deed  to  the  subsequent  grantee,  is 
morally  bound  to  pay  the  debt,  and  divest  that  which  he  has  sold 
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of  any  incumbranoe.  And  in  like  manner,  on  his  deaih  Che  heir 
oooupying  his  place,  sitting  in  the  seat  of  the  ancestor  or  origi- 
nal grantor,  is  bound  to  discharge^  the  debt  to  the  extent  of  the 
assets  descending;  for  there  is  no  more  equality  of  right  between 
them  in  such  a  case  than  between  the  grantee  and  the  ancestor 
while  living. 

When  we  come  to  settle  the  question,  howcTer,  as  between 
two  grantees,  purchasing  different  parcels  of  the  incumbered 
premises  at  different  times,  there  is  no  more  moral  obligation 
on  the  one  to  pay  than  the  other.  Both  of  them  have  purchased 
premises  that  are  alike  affected  by  a  lien,  which  neither  created 
nor  undertook  to  pay.  The  purchased  premises  are  liable  to  be 
sold  because  of  the  failure  of  their  grantor  to  discharge  his 
undertaking,  and  not  because  of  any  failure  on  their  part.  In 
such  cases,  their  interest  is  common,  their  rights  are  equal,  and 
there  should  be  equality  of  burden.  It  is  difficult  for  us  to  see 
why  the  last  purchaser,  any  more  than  the  first,  sits  in  the  seat  of 
the  grantor;  and  yet  this  would  appear  to  have  been  the  reason- 
ing used,  and  the  ground  of  the  decision,  in  Clowes  y.  Dickenaon^ 
5  Johns.  Ch.  240.  And  in  those  cases,  where  the  question  arises 
between  the  grantor  and  a  subsequent  purchaser,  the  grantdr,  or 
the  land  still  held  by  him,  is  liable,  because  the  debt  is  the  per- 
sonal obligation  of  the  debtor,  and  not  of  the  grantee.  But 
where  is  the  personal  obligation  resting  on  the  last  grantor  more 
than  on  the  first? 

It  is  urged  that  the  grantor,  by  aliening  the  unsold  portion  of 
the  estate,  cannot  throw  the  burden  of  the  mortgage,  or  a  ratable 
part  of  it,  back  upon  the  first  purchaser.  It  should  be  remem- 
bered, however,  that  we  are  not  determining  the  relative  equities 
of  the  grantor  and  purchaser,  but  of  two  purchasers.  The  per- 
sonal obligation  of  the  debtor  remains  the  same  after  as  before 
the  second  sale. 

The  debtor  is  not  inhibited  from  making  a  further  sale  by 
reason  of  the  covenants  in  his  first  deed.  This  power  to  sell  is 
as  well  known  to  the  first  purchaser  as  any  other  fact  connected 
with  the  transaction.  It  is  the  inability  of  the  debtor  to  pay 
his  debt  that  creates  the  necessity  for  enforcing  the  lien, 
and  not  any  failure  on  the  part  of  the  last  purchaser.  The 
junior  as  well  as  the  senior  purchaser  makes  an  absolute 
purchase;  each  pays  a  full  consideration,  and  has  a  like 
reason  to  suppose  that  the  mortgage  debt  will  be  paid,  and 
their  estates  held  alike  divested  of  the  incumbrance.  While 
each  has  purchased  absolutely,  yet  if  the  mortgage  should  not 
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be  dischaKged,  ihey  acquire  no  more  than  the  right  to  redeem 
the  parcel  held  by  each,  and  neither  shoiild  complain,  if  by  the 
decree  which  setUes  their  respective  riglitB,  etc.,  he  is  secured 
the  equity  thus  acquired  upon  equal  terms.  We  therefore 
conclude  that  the  decree  of  the  court  bdoir  was  correct  in  chaig« 
ing  the  purchasers  with  the  payment  of  tibe  mortgage  debt,  in 
proportion  to  the  respectiye  values  of  eadi  parcel.  But  as  com- 
plainant should  not  have  been  charged  with  any  part  of  the  sum 
of  fifty-four  dollars  and  thirty-six  cents  included  in  the  decree 
of  foreclosure,  nor  yet  with  the  costs  attending  the  mortgage 
sale,  the  decree  will  be  so  fiurreyersed,  and  in  ereiy  other  re- 
spect affirmed. 

A  procedendo  will  issue,  directing  a  decree  to  be  entered  in 
accordance  with  this  opinion. 

Bights  Aim    Liabixjtibs  or  Pubohasibs  or  Mobtoaoxd   Pkbhibis 

WHXN    MOBTOAOO&    HAS    CONYETBD    TO    DlFRBEVT    OVBS,  AT    DirfKBBfT 

TiBfBS. — ^This  sabject  is  diBcnssed  at  length  in  the  note  to  Morrison  ▼.  Beeh- 
with,  16  Am.  Deo.  136.  In  this  note  the  ralee  adopted  by  the  different  statee 
with  regard  to  the  liability  of  each  successive  purchasers  to  contribute  to  the 
payment  of  the  mortgage  is  discussed:  See  also  Ouum  v.  Knapp,  29  Id.  741; 
RuateU  v.  Pittor,  57  Id.  500;  PtUfy  v.  Pease,  35  Id.  683. 

PuBCHASKR  or  PABT  OF  MoRTOAQED  PREMISES  has  a  right  to  haTO  the 
portion  retained  by  the  mortgagor  sold  first  towards  the  payment  of  the 
mortgage:  Engle  v.  Haines,  43  Am.  Deo.  624,  and  note.  The  principal  case 
is  cited  to  the  point  that  the  estates  of  subsequent  grantees,  who  have  pur- 
chased different  parcels  of  incumbered  property  at  different  times,  are  liable 
to  contribute  ratably,  and  not  in  the  inverse  order  of  alienation,  in  Massie  ▼• 
Wilson,  16  Iowa,  390;  Barney  v.  Myers,  28  Id.  478;  MeWUUams  x.  Myers^ 
10  Id.  235.  The  same  principle  is  recognized  in  WhiU  v.  JRUtenmyer,  30  Id. 
269;  Douglas  v.  Bishop,  27  Id.  214;  and  Anson  v.  Anson^  20  Id.  5^  dting 
the  prinoipal  case. 


Sullivan  v.  MoLenanb. 

(2  Iowa,  487.] 
As  Oenebal  Rule,  Resulting  Trust  Arises  nr  Favob  of  Orb  W» 
Abvakoes  Monet  to  another  for  the  purchase  of  land. 

OOYERNMENT  AND    ITS    GRANTS  IS    TrUB  SoUROB  OF    TiTLB  TO  AU.  LaNDS 

IN  THIS  Country. 
Rule  that  where  One  Co-tenant  Purchases  in  Inoumbranob  or  Ai>- 

VBA8B  Tttlb,  he  is  ordinarily  held  to  have  done  so  for  all  his  oo-teoanti 

hardly  applies  to  co-occupants  of  the  public  lands  of  the  United  States. 
Tenancy  in  Common  can  only  be  Destroyed  by  uniting  aU  the  titles  in 

one  holder,  or  by  partition. 
Bulb  that  Parol  Evidence  is  Inadmissible  to  Contradict  or  Vake 

Wrtitbn  Instrument  applies  as  well  in  equity  as  at  law. 
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Rvuunvo  Trust  Don  vor  Always  Abisb  fbom  ADTAiraa  of  PuaoRASi 
MovsT.  It  does  not  follow  that  booanse  monej  has  bean  fonished  hj 
one  party  for  the  porohase  of  hyid  that  a  trust  thereby  results  that  oaa- 
not  be  explained  or  defeated.  While  the  adyanoe  may  create  saoh  a 
trusty  it  most  be  snbjeot  to  the  rights  of  others,  and  osnnot  be  allowed  to 
intervene  to  defeat  prior  and  snperior  equities. 

Bill  to  settle  the  title  to  a  certain  piece  of  real  estate.  The 
opinion  states  the  facts. 

Smith,  MoKhday,  and  Poor,  and  WtUae  and  BtakAley,  for  the 
appellant. 

Samuels  and  CooHey,  for  the  appellee. 

By  Court,  Wbictt,  G.  J.  It  will  be  obserred  that  the  legal 
title  to  this  property  is  in  the  respondents  McLenans  and  Levins, 
and  complainant  seeks  to  divert  it.  It  is  also  evident,  and  not 
controverted,  that  when  the  conveyances  were  made  by  Shields  he 
and  his  grantees  had  notice  that  Stdlivan  claimed  to  own  all  the 
land,  and  denied  the  equitable  right  of  any  person  else  therein. 
We  shall  therefore  treat  the  case  as  if  these  conveyances  had 
never  been  made  by  Shields;  and  as  if  he  still  held  the  legal 
title  in  tmet  for  the  person  entitled  thereto;  for,  as  his  grantees 
purchased  with  notice  of  his  trust  relation,  they  can  take  no 
better  title  than  he  had,  and  must  be  treated  as  trustees  holding 
the  legal  estate  as  Shields  did.  Let- us  suppose,  then,  that  Ihe 
legal  title  was  still  in  Shields,  and  that  Sullivan  had  fQed  this 
bill  against  him  and  the  other  respondents,  asking  that  Shields 
should  convey  to  him  all  of  the  thirteen  and  ten  hundredths 
acres,  instead  of  one  fourth  or  one  half.  Under  the  proof  here 
made,  would  he  be  entitled  to  relief?  And  while  the  case  is  by 
no  means  free  from  doubt,  yet  we  incline  to  answer  this  question 
in  the  n^p^tive,  and  shall  so  hold. 

The  case  has  been  most  fully  and  elaborately  argued,  and 
various  questions  of  fact,  as  well  as  law,  have  been  ably  pre- 
sented. As  to  the  legal  propositions  involved,  we  think  there 
is  not  much  room  for  controversy,  they  being,  for  the  most  part, 
plain  and  well  settled.  For  instance,  as  a  general  rule,  where 
land  is  purchased  by  one  vnth  money  furnished  by  another,  a 
constructive  trust  arises,  the  former  being  a  trustee  for  the 
latter.  So,  also,  it  is  true  that  in  this  country  we  must  look 
to  the  government  and  its  grants  for  the  source  of  all  title.  And 
again,  where  one  co-tenant  purchases  in  an  incumbrance  or  ad- 
verse title  he  is  ordinarily  held  to  do  so  for  all  the  co-tenants; 
but  we  hardlj  think  this  doctrine  would  apply  to  the  case  of  co- 
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occupants  of  the  lands  of  the  general  goyemment,  where  one 
shall  haye  acquired  title  from  the  United  States,  in  the  absence 
of  fraud  or  special  contract.  And  so,  also,  a  tenancy  in  com- 
mon can  only  be  destroyed  either  by  juniting  all  the  titles  and 
interests  in  one  tenant,  thus  bringing  all  the  interests  into  one 
severalty,  or  by  partition,  giving  all  respective  severalties.  And 
again,  a  promise  to  pay  more  than  ten  per  cent  interest,  under 
the  statute  of  1843,  would  be  without  consideration  and  void. 
Neither  can  there  be  any  doubt  as  to  the  well-settled  and 
salutary  doctrine  that  parol  evidence  vrill  not  be  received  to 
vary  or  contradict  that  which  is  evidenced  by  writing;  and  that 
this  applies  in  equity  as  well  as  law. 

These  and  other  propositions  maintained  on  either  side  of  this 
case  by  counsel  are  well  understood  and  generally  conceded* 
The  only  question  there  can  be  is  as  to  their  applicability,  and 
this  leads  us  to  the  facts;  and  here,  again,  there  is  scarcely  room 
for  controversy.  At  the  time  this  land  was  sold,  it  is  Tery  evi- 
dent that  complainant's  interest  in  the  claim  was  one  fourth. 
It  is  also  clearly  proved  that  the  father  of  the  McLenan  heirs  did 
purchase  one  half  of  the  claim;  and  that  so  far  as  this  purchase 
could  give  any  right,  it  was  held  and  retained  until  the  land  was 
sold  by  the  United  States.  The  other  fourth  was  held  by  Pen- 
tecost and  Levins.  That  Sullivan  was  aware  of  these  respective 
interests  and  claims  is  abundantly  established.  Indeed,  he  does 
not,  in  his  pleadings,  claim  to  have  owned  more  than  one  fourth 
of  the  claim  before  the  land  sales,  and  this  he  purchased  in  De- 
cember, 1846,  his  deed  reciting  the  interest  of  HcLenan  (o^e 
half)  to  the  same  claim.  The  map  of  the  mineral  district  shows 
their  respective  interests,  and  the  articles  of  agreement  show 
that  McLenan  as  well  as  Sullivan  had  some  interest  or  claim  on 
the  reserve. 

But  the  complainant,  while  conceding  all  this,  treats  the  claim 
title  as  void — as  evidence  of  nothing,  relying  alone  upon  the 
government  title  and  the  equities  arising  since  the  purchase; 
and  to  us  it  appears  that  this  very  claim  is  fatal  to  his  prayer  for 
relief.  Upon  what  ground  is  it  that  he  claims  that  Shields  vras 
his  trustee  in  purchasing  the  land?  For  whom  did  Shields  be- 
come trustee  when  he  made  this  purchase?  By  virtue  of  what 
arrangement  and  agreement  did  he  occupy  the  trustee  relation  f 
To  whom  was  he  to  make  conveyances  in  execution  of  his  trust? 
The  answer  is  found  to  all  these  questions  in  this  agreement  or 
constitution  made  by  the  settlers,  and  nowhere  else.  By  these 
articles,  or  this  constitution,  the  bidder  or  purchaser  was  to  con- 
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rej  **  said  lands  to  the  persons  respectively  entitled  to  the  same.'* 
If  the  bidder  or  purchaser  was  not  bound  to  convey  to  such 
persons,  if  he  was  not  bound  by  this  constitution  or  articles  of 
association,  then  he  was  under  no  legal  or  equitable  obligation 
to  convey  to  any  one;  nor  under  any  obligations  of  any  kind  to 
any  person  touching  such  lands  so  to  be  entered.  And  therefore, 
unless  complainant  was  one  of  these  settlers,  and  entitled  to  the 
interest  claimed  in  this  land,  or  in  the  claim  before  its  entry,  he 
has  no  more  right  to  call  upon  the  purchaser  to  convey  to  him 
than  has  an  entire  stranger  to  the  transaction.  Shields  did  not 
enter  this  land  for  any  person  that  might  ask  it  of  him,  any  more 
than  he  entered  it  for  himself.  Neither  should  he  he  compelled 
to  convey  to  any  person  who  may  fQe  his  bill  in  equity,  without 
establishing  that  he  was  a  **  claimant,"  and  as  such  entitled  to 
the  land  and  an  execution  of  the  trust.  To  our  minds,  it  is  con- 
clusively clear  that  Sullivan,  at  the  time  this  land  was  entered, 
had  no  interest  therein  beyond  an  undivided  fourth;  and  to  that 
extent  alone  did  Shields  become  his  trustee.  He  seeks  to  increase 
that  interest,  and  to  draw  to  himself  the  legal  title  to  the  whole 
tract,  and  in  this  we  think  his  proof  fails  him. 

But  it  is  said,  again,  that  this  claim  or  settlers'  association  was 
contraiy  to  the  laws  of  the  United  States  and  the  policy  of  the 
government  in  the  sales  of  her  public  lands,  and  therefore  could 
confer  no  rights,  nor  yet  create  any  equitable  interests  in  the 
HcLenans.  If  this  was  granted  to  its  fullest  extent,  it  would 
certainly  not  aid  complainant.  It  is  by  virtue  of  these  very  ar- 
ticles that  Shields  became  his  trustee,  or  he  never  did.  If  they 
are  void,  and  the  settlers  thereunder  have  no  right  to  compel  an 
execution  of  the  trust,  then  complainant  must  tail,  and  the  title 
must  remain  in  Shields.  And  here  it  is  well  to  bear  in  mind  that 
it  is  complainant  that  is  seeking  to  establish  an  equitable  right 
to  this  land,  and  that  the  burden  of  proof  is  upon  him;  and  that 
unless  he  establishes  such  paramount  right  he  must  fail,  what- 
ever may  be  the  respective  rights  of  the  other  parties.  We,  then, 
do  not  discuss  the  validity  of  these  claim  associations,  regarding 
such  discussion  neither  necessary  nor  profitable  to  either  party. 
It  is  further  claimed,  however,  that  complainant  furnished  the 
purchase  money,  and  that  a  resulting  trust  was  thereby  created 
in  his  favor,  as  the  owner  of  the  money.  The  general  rule  upon 
this  subject  we  have  before  stated,  and  need  not  now  repeat 
And  in  disposing  of  this  point,  we  may  say  at  once  that  we  give  but 
little,  if  any,  weight  to  the  verbal  agreement  set  up  and  claimed 
by  McLenans  in  connection  with  the  mortgage  transaction;  and 
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did  the  case  depend  alone  npon  enforoing  that  agreement,  we 
should  probably  find  for  complainant.  Aside  from  eyeiy  legal 
objection  to  the  proof ,  the  transaction  as  claimed  is  so  nnwar- 
rantable,  and  so  clearly  repugnant  to  the  undenied  conduct  of 
the  parties  at  the  time,  and  the  known  experience  and  busi- 
ness  habits  of  men,  that  we  should  hesitate  before  making  it  the 
basis  of  either  granting  or  refusing  relief  to  either  party. 

But  aside  from  this,  let  us  examine  the  complainant's  daim  to 
this  land,  based  upon  the  advance  of  the  purchase  money.  It 
does  not  follow  that  because  money  may  have  been  furnished 
by  one  parly  for  the  entry  of  land  that  a  trust  thereby  results 
that  cannot  be  e]q>lained  or  defeated.  The  general  rule  is  as 
stated;  but  to  this  there  may  be  and  are  exceptions.  Let 
us  take  the  very  transaction  now  before  us.  Suppose  Night- 
ingale, the  public  bidder,  had  received  money  from  a  per- 
son who  was  a  stranger  to  this  entire  tract  of  land;  one  who 
never  had  a  claim  thereon,  who  never  became  a  party  to  the 
association,  and  who  was  never  recognized  as  entitled  to  an 
interest  therein  by  any  committee  or  otherwise,  and  gave  him  a 
receipt  showing  that  it  was  on  a  particular  tract.  After  the 
purchase  Nightingale  refuses  to  convey,  it  being  evident  that 
another  person  than  he  who  has  advanced  the  money  is  entitled 
to  a  conveyance,  and  that  this  was  known  to  all  parties  at  the 
time.  Could  this  stranger  compel  him  to  convey  because  he 
had  advanced  the  purchase  money,  when  the  public  bidder's 
undertaking  and  his  trust  relation  required  him  to  **  obtain 
title,"  and  convey  the  lands  to  those  to  whom  they  **  rightfully 
belong"?  Most  clearly  not.  It  is  very  evident  that  in  this 
transaction  the  claimant,  in  order  to  compel  the  execution  of 
the  trust,  must  not  only  advance  the  purchase  money,  but  also 
be  entitled  as  a  claimant  to  the  land;  and  no  one  could,  by 
such  advance  alone,  change  the  relation  that  existed  between 
the  purchaser  and  any  other  claimant — ^in  the  least  prejudice 
the  rights  of  such  other  person— or  create  a  resulting  trust  that 
would  defeat  any  previous  known  express  trust.  So  that  while 
an  advance  of  money  may  create  a  resulting  trust,  it  must  be 
subject  to  the  rights  of  others,  and  cannot  be  allowed  to  inter- 
vene to  defeat  prior  and  superior  equities.  Complainant,  then, 
as  before  stated,  at  the  land  sales,  had  no  right  to  more  than 
one  fourth  of  this  tract.  To  this  extent  he  was  entitled,  and  no 
more.  Thus  far,  and  no  further,  did  Shields  become  his  agent 
or  trustee.  For  the  remaining  portion  he  became  a  trustee  for 
others,  and  that  with  the  knowledge  of  the  complainant;  and  he 
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oould  not  increase  his  interest  nor  decrease  the  rights  of  others 
by  adyancing  this  money.  If  the  advance  was  Tolnntary ,  it  can- 
not help  his  claim;  if  for  and  at  the  reqnest  of  the  McLenatis, 
then  of  course  they  must  reap  the  benefit. 

And  again:  it  is  claimed  that  when  the  patent  for  the  land 
was  issued  by  the  goyemment,  all  rights  of  the  settlors  existing, 
prior  to  that  time  were  cut  off,  and  that  the  holder  of  the  patent 
took  the  land  unincumbered  by  any  squatter  or  claim  lien  or 
right.  But  how  does  this  help  complainant's  caset  He  never 
has  had  a  patent  or  title  for  this  land  from  any  person  author- 
ized to  convey,  or  having  any  interest  to  sell  (except  that  from 
Levins,  to  which  we  shidl  refer),  and  he  has  therefore  no  such 
title  to  be  prejudiced  by  the  claim  or  equity  of  the  settler.  It 
is  the  respondents  who  have  the  title,  and  that  he  seeks  to  di- 
vest, instead  of  his  having  title,  and  they  claiTning  the  execution 
of  a  trust. 

If  this  conveyance  had  been  made  by  Shields  to  complainant 
recently  after  the  land  sales,  and  the  HcLenans  were  now  set- 
ting up  a  claim  to  the  one  half,  based  upon  a  prior  '*  claim 
title" — the  alleged  agreement  of  March,  1847 — and  all  the 
other  circumstances  disclosed,  we  might  not  feel  inclined  to 
disturb  the  title.  There  are  many  circumstances  strongly  tend- 
ing to  rebut  such  claim  of  the  McLenans.  Here,  however,  we 
have  it  clear  that  McLenans  did  own  one  half  and  complainant 
one  fourth.  A  deed  was  never  made  by  the  trustee  until  1854, 
and  that  to  the  parly  that  appears  to  have  been  entitled  to  it 
Complainant  now  seeks  to  set  this  aside.  To  do  so,  he  should 
show  that  Shields  was  his  trustee  for  the  land  claimed.  This 
he  has  not  shown,  and  must  therefore  fail;  for  though  the  Mc- 
Lenans had  no  equity  in  their  defense,  complainant  cannot  ask 
Shields  to  convey  that  to  which  he  shows  no  right  by  the  agree- 
ment and  contract  under  which  the  land  was  entered,  or  in  any 
other  manner. 

We  therefore  think  the  decree  was  right  as  to  the  McLeiians. 
We  do  not  think,  however,  that  the  bill  should  have  been  dis- 
missed. It  appears  that,  so  far  as  Levins  is  concerned,  he  sold 
his  interest  in  this  land  to  complainant,  or  in  other  words,  they 
made  an  amicable  partition  of  their  interests  therein.  Notwith- 
standing this,  Levins  procured  afterwards  a  conveyance  from 
Shields  for  one  fourth  of  this  land.  This  he  has  no  right  to, 
and  the  decree  should  have  been  for  complainant  as  to  this  in- 
terest. He  is  clearly  entitled,  by  virtue  of  his  original  or  claim 
right  and  his  purchase  from  Levins,  to  one  half  of  this  tract  of 
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ihirtoen  and  ten  hnndxedUis  aores,  and  totbat  extant  Ilia  dteraa 
shonld  hare  been  in  his  favor. 
With  this  modification,  the  decree  will  be  affixmed. 

RnuuToro  Tbuiti.— Wh«re  one  piirohMet  6tt»te  with  Us  own  iiKiitgr» 
Mid  the  deed  b  taken  in  the  name  of  another,  a  trust  resolts  in  fsTor  of  tiie 
one  who  pays  the  money:  Baier  t.  Vhtktg^  fiO  Am.  Deo.  617;'  IhuUeff  t. 
AmootO,  51  Id.  690}  LisU^r.  BaH,67  Id.  fi08;  MqfiM  t.  8kqpard,nU. 
Ul;  NeiUy.  KM9e,5iU.14a,taidnotm.  In  ths  note  to  the  Utter  oass  tiie 
sobjeot  is  disoossed  at  length. 

Takiko  out  Patuit  to  Lanb  bt  Oim  Oo*Hiia  expressly  in  trust  lor 
himself  and  the  others  is  evidenoe  of  an  intention  to  hold  for  all:  ffari  t. 
Ongg,  86  Id.  166. 

Parol  Etidbkok  n  Ikadmibsibli  to  Add  to  o&  Vabt  Tkbmb  of  Wbit- 
Tur  AoamniNT;  Folejf  ▼.  Cf&wffiUf  82  Id.  40;  (hgood  v.  IktvU,  86  Id.  706; 
Wqddd  ▼.  Okusel,  64  Id.  170;  ITeaC  t.  KeUe^,  54  Id.  102;  Porter  t.  Pierce, 
55  Id.  151.  This  rqle  and  its  limitations  is  Tery  clearly  stated  in  Pack  ▼• 
Thomae,  51  Id.  135. 

Thx  nuNOiPAL  CABS  X8  ciTBP  to  the  point  that  where  land  is  porohased  by 
one  party*  with' money  fmnished  by  anotiier,  an  implied  or  resolting  trust 
arises,  the  puiohaser  beooming  a  trustee,  in  MeLenam  t.  ShMnm,  18  Iowa, 
521 ;  SmderloMd  ▼.  SumderUmd,  19  Id.  828;  Burdeti  v.  S^tridan,  86  U.  1S8| 
and  il^yiiiK  T.  Hemlrldb,  5  Id.  266. 


MoDakibl  v.  Mabtoolix 

(9  IOWA,  MO.) 

Vkaoior  Wmigh  Fnive  that  PLAiNTinr  has  No  Riobt  ob  : 

t^BBTAiK  Pbofkbtt  is  Ordinarily  suffident  without  finding  who^  in  fset^ 
Ims  such  right  or  interest. 

Iv  £i)uiTT  Casb,  Chakcbllob  mat  2>von>B  QuvnoNs  of  Fact  Hzmsblf,  or 
in  the  exercise  of  a  sound  discretion,  he  may  direct  such  an  iwue  to  a 
Jury.    If  thb  discretion  is  not  abused,  his  order  will  not  be  disturbed. 

AsTisoBT  Vkrdict-^Pbaotigb. — ^When  the  parties  to  an  equity  case  hsTs 
determined  upon  the  resl  iwues  in  their  case,  and  hare  submitted  them 
to  a  jury,  and  a  full  investigation  has  been  had,  erery  doubt  in  the  mind 
of  the  chancellor  should  be  solved  in  favor  of  the  finding  of  the  jury. 
Unleis  such  finding  is  unconscionable,  it  shonld  be  allowed  to  stand.  The 
appellate  court  will  be  goremed  by  this  rule  in  the  exercise  of  its  q[ipel- 
late  power. 

Bill  in  chancery,  in  which  complainants  claimed  a  mining 
interest  in  lots  41  and  49.  The  issnos  which  arose  in  the  case 
were  made  up  by  a  commissioneri  and  submitted  to  a  joiy.  Their 
yerdict  will  appear  from  the  opinion.  Complainants  moTed  to 
set  this  verdict  aside,  and  tohaye  a  decree  entered  in  their  favoTi 
as  prajed  for  in  their  bill.    The  motion  was  oTermled.  and  froni 
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a  daoree  nteared  in  aoeordanoo  with  iiie  Tocdiok,  tliij  took  {Us 
appeaL 

SmUh,  MsKtntay^  and  Poor,  for  ffie  appellanto. 

Eempdead,  Burt,  and  Nightengale,  for  the  mppeXkm. 

By  Court,  VfvtOBT,  0.  J.  To  xeyerae  this  decree,  oomplain- 
ante  rely  in  their  axgnment  npon  two  grounds:  1.  That  the 
•peoial  yerdiot  does  not  find  and  settle  the  rights  of  the  parties 
to  the  south  half  of  lot  49,  and  is  thereupon  not  respon- 
siye  to  the  issue  or  issues  made;  and  2.  That  sueh  yerdiot  is 
against  and  oontraiy  to  the  eyidenoe.  The  azgument  on  the 
first  point  is  this:  that  notwithstanding  the  juxy  find  that 
defendants  are  entitled  to  one  half  of  the  woridng  interest 
in  the  south  half  of  lot  49,  yet  there  is  no  finding  as  to 
who  is  entitled  to  &e  other  half,  and  that  therefore  there  is 
no  yerdiot  as  to  that  portion  of  the  interest.  By  reference  to 
the  answer  to  the  second  interrogatory,  howeyer,  it  will  be 
obsenred  that  the  jury  expressly  find  that  complainants  had  no 
right  to  mine  in  the  said  south  half  of  lot  49;  nor  had  either 
of  them  any  interest  in  said  lot. 

Taking  the  answers  giyen,  then,  to  the  second  and  fourth  inter- 
rogatories in  connection,  it  is  yery  eyident  that  the  ccnnplain- 
ants  had  no  interest  in  the  south  half  of  said  lot,  and  that  the 
defendants  were  entitled  to  one  half  of  the  working  interest 
therein.  That  the  jury  did  not  find  who  had  the  remaining 
interest  is  of  no  kind  of  importance  to  the  complainants, 
when  it  was  once  settled  by  the  yerdict  that  they,  at  least, 
were  not  entitled  to  such  interest.  When  a  yerdict  or  judgment 
settles  and  determines  that  a  parly  to  a  suit  has  not  an  interest 
in  the  property  in  controyerqr,  this  is  ordinarily  sufficient,  so 
fiur  as  his  rights  are  concerned,  without  proceeding  to  determine 
who  in  fact  has  such  right. 

It  is  urged  by  the  complainants  that  this  being  a  chancery 
cause,  the  yerdict  of  the  jury  is  only  to  adyise  the  conscience  of 
the  chancellor,  is  not  like  a  yerdict  in  a  case  at  law,  and  that 
this  court,  as  also  the  court  below,  might  find  for  the  complain- 
ants, notwithstanding  the  yerdict.  Ordinarily,  under  the  old 
chancery  practice,  such  issues  were  only  directed  when  a  ques« 
tion  of  fact  was  so  inyolyed  in  doubt,  l^  conflicting  or  insuffi- 
cient eyidence,  that  the  chancellor  deemed  it  proper  to  be 
adyised  by  a  jury  as  to  the  truth  of  such  doubtful  questions; 
and  such  issues  were  not  directed  where  the  truth  of  such  fact 
oould  be  sufficiently  and  satisfactorily  ascertained  by  the  chan« 
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oellor  himself :  Jfe^  t.  Ctine,  9  Ontt  186;  Baker  r.  WHUamion, 
2  Fa.  St.  116;  Adams'  Eq.  876,  note  I. 

And  according  to  the  same  authoritieSy  such  a  verdiot  was 
only  to  satisfy  the  chancellor's  conscience,  and  if  not  satisfied 
with  it,  he  could  disregard  the  same.  If,  however,  his  mind 
concurred  with  such  finding,  or  he  still  entertained  doubts,  '^  or 
if  his  mind  still  oscillates  "  (Adams'  Eq.  814,  note  1),  the  verdict 
was  allowed  to  be  decisive.  In  many  of  our  state  courts,  the 
exercise  of  the  discretion  by  the  chancellor  in  granting  the  trial 
of  such  issues  by  a  jury  is  in  practice  merely  nominal;  .that  is 
to  say,  the  trial  of  such  issues  has  become  so  frequent,  tmder 
what  has  been  esteemed  a  proper  regard  for  the  right  of  trial  by 
jury,  that  the  exercise  of  such  discretion  stands  much  upon  the 
same  basis  as  do  all  other  matters  referred  by  the  law  to  such' 
discretion.  We  entertain  no  doubt  but  that  he  may  decide  the 
question  or  questions  himself,  and  refuse  an  issue  to  a  juiy .  We 
are  equally  satisfied  that,  in  the  exercise  of  a  sound  discretion, 
he  may  direct  such  an  issue;  and  in  either  event,  we  would  not 
disturb  such  order,  unless  such  discretion  should  appear  to  have 
been  abused,  and  exercised  in  a  manner  unwarranted  by  all  the 
circumstances.  And  after  such  finding,  we  would  not  say  that 
the  verdict  is  decisive  or  binding  to  the  same  extent  as  when  ren- 
dered in  a  suit  at  law.  But  where  the  parties  have  without  ob- 
jection submitted  such  issues  to  a  juiy,  and  appear  to  have  had 
a  full  investigation,  and  introduced  their  whole  testimony  upon 
issues  which  by  the  submission  they  virtually  concede  raise  the 
real  questions  in  the  case,  every  doubt  in  the  mind  of  the  chan- 
cellor on  such  issue  of  facts  should  be  solved  in  favor  of  such 
finding.  Unless  such  finding  is  unconscionable,  it  should  be 
allowed  to  stand.  And  by  the  same  rule  should  this  court  be 
governed,  in  the  exercise  of  its  appellate  power  in  determining 
such  cases. 

We  are  far  from  being  able  to  see  that  the  verdict  was  so  un- 
conscionable, and  conclude  that  a  new  trial  was  properly  refused, 
and  that  the  decree  must  be  affirmed:  See  Story's  Eq.  Jur.,  sec& 
478,  479;  3  Greenl.  Ev.,  sees.  261,  839. 

Judgment  affirmed. 

Whilb  It  18  Mattkb  ik  Sovm>  Discretion  or  Coubt  or  Cbakckbt  tc 
order  an  issue  to  be  tried  by  a  jury,  this  discretion  must,  however,  be  cantioaslj 
exercised;  and  when  it  is  apparent  there  is  no  necessity  for  it,  the  appel 
late  court  will  reverse  the  order:  Le  Own  v.  QovemeuTt  1  Am.  Dec  121;  Pryof 
V.  AdafMt  Id.  533.  In  case  of  a  doubtful  title,  it  is  proper  to  direct  an  issae: 
Beffmomr  v.  Dt  Lancty^  14  Id.  552;  so  also  if  the  bill  cbargee  fiand  and  the 
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ttftimony  b  oonflietiiig  and  nnmtirfagtory!  ffooe  r,  Mwrqinen^  2  Id.  (^0.  Hm 
lane  maybe  directed  at  any  time  before  a  final  bearing:  ReyMd  t.  Dodd^  26 
Id.  401. 

Whkbb  Issues  or  Fact  havx  bbut  Mabb  up  nrCHANOBRTCASB  avp  Tbixd 
BY  Jury  under  tbe  eye  of  the  chancellor,  and  a  motion  for  a  new  trial  bat 
been  by  him  overraled,  the  appellate  court  will  regard  the  finding  of  the  jury 
as  in  the  nature  of  a  verdict  at  common  law,  and  will  not  disturb  it:  O^B^ryom 
T.  O'Bryan,  63  Am.  Dec  128. 

Tbk  pbhtcipal  oasb  is  oitbd  in  WkUe  ▼.  ffaanptant  10  Iowa,  287,  to  tbe 
point  that  in  chancery  proceedings  the  chancellor  may  refer  a  doubtful 
question  of  fact  to  a  jury,  or  he  may  decide  the  question  himself,  Tbs 
reference  is  within  the  chancellor's  discretion. 


{ 


Webxebn  Stage  Gompant  v.  Walker. 

(9  IOWA.  604.] 
Br  ViBTUB   OF   PaBTZIXIISHIP  BxLATIOK,  BaOH    PAKnriB   IS  OOMSTITUTID 

OxNBBAL  Agbkt  or  HIS  CoPA&TNBRS,  and  has  power  authorising  him 
to  act  at  once  as  principal  and  their  agent.  So  long  as  the  relation  exists, 
he  has  the  power  to  bind  the  partnership  in  all  matters  within  the  scope 
of  partnership  dealings,  or  falling  within  the  ordinary  business  and  trans* 
actions  of  the  firm. 

(hffB  Mbmbbb  of  Pabtkkbship  cahhot  Bind  Fibm  by  Aky  Coktbaot  be- 
yond the  limits  of  the  partnership  business,  and  the  dissolution  of  the 
firm  puts  an  end  to  his  authority. 

Pabxvxbship  has  Limitxd  Existbmob  aitxb  Dissoluttov,  fob  Pubfosb 
OF  ICakino  Good  All  Outstakding  EMOAOBicBim,  of  taking  and  set* 
iUag  all  accounts,  and  collecting  all  the  property,  means,  and  assets  of 
the  partnership  ezistiDg  at  the  time  of  its  dissolution,  for  the  benefit  of 
all  interested. 

Each  Pabtbbb  has  Samb  Rights  aftbb  DnsoLunoif  •f  his  Fibk,  in 
the  fulfillment  of  its  outstanding  engagements  and  in  the  settlement 
of  its  business  generally,  as  he  had  before.  The  different  partners'  rights 
are  not  changed,  and  unless  the  partnership  articles  stipulate  to  the  con* 
trary,  a  majority  of  the  partners,  if  they  act  fairly  and  in  good  faith, 
may  conduct  the  partnership  business,  notwithstanding  the  dissent  of  a 
minority. 

(taTLY    BbSTBICTION  WHIGH  LaW  PlAGXB  upon   CoHTBOL  of   PABZirXBSHIP 

Affaibs  by  a  majority  of  the  members  of  the  firm  is  that  they  act  in 

good  faith* 
IirrBBBST  OF  MnroBiTY  of  Mkmbsbs  of  Fibm  in  Pabtnxbship  Pbopebty 

D0X8  NOT  Pass  by  Sals  thxreof  by  the  majority,  if  the  latter  do  not 

act  in  good  faith.    The  latter^s  interest  alone  pssses,  and  the  purchaser 

would  become  tenant  in  common  with  the  former. 
Bbbonbous  Instbuction  Which  did  not  Induob  ob  Influxncb  Vxbdiot 

IS  NOT  Qbound  fob  Nbw  Tbial.    If  there  is  any  doubt  of  its  effect, 

however,  the  court  would  be  inclined  to  giTC  the  appellant  the  benefit  ol 

the  doubt. 
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Q0X8TION8  AB   TO   CkxnUBUTJIJEBB    Of    DmSIUOT   Of  DlBEftlUT  OODSV  MDR 

FntsT  Bi  RutiD  THiBi  by  bill  of  ezoeptiom,  befora  tbey  wffl  be  00- 
tioed  heie. 

Befletin  for  the  recovery  of  two  stage-coacbes,  eight  hones, 
and  their  harness,  of  the  valtie  of  one  thousand  six  hundred 
dollars.  The  juiy  found  the  right  of  property  and  the  right  of 
possession  in  defendant.  Plaintiffii.  moved  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  upon  grounds  which  will  snffinientJj 
appear  from  the  opinion. 

Brouming  and  Uracey,  for  the  appellants. 

Starr  and  Fhelpa,  for  the  appellee. 

By  Court,  Stocstoh,  J.  On  the  trial  of  this  cause  in  the  dia- 
trict  court  the  plaintiffs  asked  that  certain  instructions  should 
be  given  to  the  jury,  which  were  refused  by  the  court,  and  the 
refusal  is  assigned  for  error. 

By  these  instructions,  the  court  was  asked  to  charge  the  jury 
as  to  the  right  of  a  majority  of  the  partners,  against  the  wUl  of 
a  minority,  to  bind  the  firm  in  the  consummation  of  a  contract 
made  before  dissolution;  and  as  to  the  effect  and  validiiy  of  the 
bill  of  sale  from  John  Frink  &  Co.  to  plaintifb,  dated  July  3, 
1854.  Our  first  inquiry  is  as  to  the  correctness  of  these  instanc- 
tions.  We  ascertain  from  the  evidence  that  the  partnership 
firm  of  John  Frink  &  Co.  expired  by  limitation  on  the  thirtieth 
of  June,  1864,  at  which  time  the  agreement  with  plaintiffs  of 
the  twenty-sixth  of  May  had  not  been  carried  into  effect.  The 
property,  comprising  thd  stage  stock  of  the  firm  in  the  state  of 
Iowa,  had  been  appraised,  and  a  schedule  of  the  same  returned 
by  the  person  appointed  for  that  purpose.  When  the  parties 
met  on  the  third  of  July  to  consummate  the  agreement  by  the 
payment  of  the  money,  the  execution  of  the  bill  of  sale,  and  the 
delivering  of  the  property,  there  were  five  members  of  the  firm 
of  John  Frink  &  Go.  present.  All  of  these  asBented*to  the  sale  to 
the  plaintiffs  except  Walker,  who  protested  against  the  same, 
and  gave  his  reason  for  his  dissent.  It  does  not  appear  how 
many  persons  composed  the  firm,  nor  whether  those  present 
were  a  majority  of  the  whole.  The  question  has  been  treated  in 
the  argument  as  though  a  majority  were  present  and  assented, 
and  so  we  shall  consider  it. 

Neither  does  it  appear  that  there  was  anything  in  the  written 
articles  of  partnership,  if  any  such  existed,  to  limit  the  rights  of 
a  majority,  or  to  qualify,  what  we  understand  to  be  otherwise, 
the  well-settled  rule  of  law,  that  in  all  matters  within  the  scope 
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of  partnership  dealings,  or  falling  iirifhin  the  ordinary  business 
and  transactions  of  the  firm,  so  long  as  the  relation  exists,  each 
partner  has  the  right  and  power  to  bind  the  partnership.  Bj 
Tirtae  of  his  relation,  he  is  constituted  the  general  agent  of  the 
firm,  and  is  vested  with  a  power  enabling  him  to  act  at  once  as 
principal  and  as  the  authorized  agent  of  his  copartners:  Story 
on  Part.,  sees.  101, 104;  Van  Eeuren  y.  Parmdee,  2  N.  Y.  626 
^61  Am.  Dec.  322];  WHkins  y.  Ptarce,  6  Denio,  641.  But  whilst 
each  partner  may  bind  the  partnership  by  his  contracts,  in  any 
matter  within  the  limits  of  the  partnership  business,  he  cannot 
bind  it  by  any  contract  beyond  those  limits;  and  a  dissolution 
of  the  partnership  puts  an  end  to  his  authority:  Story  on  Part., 
see.  822;  BeU  y.  Morriaan,  1  Pet.  881. 

This  may  be  stated  as  the  general  rule;  a  well-defined  ezcep* 
tion  to  which  exists  where  the  partnership  has  contracted  en- 
gagements which  cannot  be  fulfilled  during  its  existence.  In 
which  case,  for  the  purpose  of  making  good  such  outstanding 
dngagemente,  of  takhig  and  settling  all  accounts,  and  collecting 
all  the  property,  means,  and  assets  of  the  partnership  existing 
at  the  time  of  its  dissolution,  for  the  benefit  of  all  interested, 
the  partnership  must  continue,  although  for  all  other  pur}>ose8 
it  is  actually  dissolved:  StoiyonPart.,sec.  826.  The  agreement 
entered  into  by  the  firm  with  the  plaintifEsi,  May  26, 1864,  un- 
doubtedly falls  within  this  class  of  engagements.  Though  as  a 
contract  for  the  sale  and  transfer  of  all  the  partnership  stock 
in  Iowa  it  might  not  be  considered  as  technically  within  the 
scope  of  the  partnership,  in  view  of  a  continuance  of  the  busi- 
ness in  which  it  had  been  engaged;  yet  as  the  partnership  was 
to  expire  on  the  thirtieth  of  June  succeeding,  and  as  the  agree- 
ment was  made  in  view  of  its  approaching  dissolution  for  the 
purpose  of  disposing  of  a  portion  of  the  stock  which  must  neces- 
sarily be  sold,  in  order  to  a  settlement  of  the  afihirs  of  the  firm, 
we  see  abundant  reason  for  regarding  it  as  a  contract  to  be 
carried  into  effect  after  the  dissolution  of  the  partnership,  and 
in  relation  to  which  it  has  been  held  that  for  the  purpose  of 
making  good  such  engagements  the  partnership  continues  be- 
yond tiie  period  fixed  for  its  absolute  termination.  With  this 
view  of  the  law,  as  applicable  to  this  cause,  we  are  of  opinion 
that  the  first  instruction  asked  by  the  plaintiffs  was  improperly 
refused  by  the  court 

In  the  fulfillment  of  the  outstanding  engagements  of  the  firm, 
and  in  the  settlement  of  its  business  generally,  the  authority  of 
each  member  remains  the  same  after  as  before  dissolution.    The 
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zigfats  of  the  different  partners  axe  not  changed,  and  where  there 
is  no  stipulation  in  the  partnership  artides  to  limit  or  control 
their  rights,  a  majority  of  the  partners,  acting  fairly  and  in  good 
faith,  may  conduct  the  partnership  business,  notwithstanding 
the  dissent  of  a  minority:  Story  on  Part.,  sec.  125;  CoUyer  on 
Part  105. 

It  does  not  api>ear  in  this  instance  that  there  was  anything  in 
the  partnership  articles  of  the  firm  of  J.  Erink  &  Oo.  to  change 
'  the  general  rules  of  law,  or  to  restrict  the  majority  of  the  firm 
in  the  conduct  of  the  business  and  sale  of  the  property.  The 
only  restriction  placed  upon  them  by  the  law  is  that  their  con- 
duct should  be  in  good  faith.  Upon  this  subject.  Justice  Stoiy 
says:  ''In  every  case  where  the  decision  of  the  majority  is  to 
govern,  it  would  seem  reasonable  that  the  minority,  if  practicable, 
should  have  notice  and  be  consulted;  and  if  the  majority  should 
choose  wantonly  to  act  without  information  to  or  consultation 
with  the  minority,  it  would  hardly  be  deemed  a  bona  fide  trans- 
action, obligatory  on  the  latter:"  Story  on  Part,  sec.  123.  In 
Carst  V.  Harris^  Turn.  &  B.  496,  Lord  Eldon  says:  "  For  a  ma- 
jority to  say,  We  do  not  care  what  one  partner  may  say,  we, 
being  the  majority,  will  do  what  we  please,  is,  I  apprehend,  what 
this  court  will  not  allow." 

Without  undertaking  to  decide  whether  the  acts  of  the  mem- 
bers of  the  firm  present  when  the  bill  of  sale  was  about  to  be 
executed  were  in  good  faith  or  not,  it  appears  to  us  that  there 
were  circumstances  attending  the  sale,  which  should  have  led 
the  court  below  to  submit  that  question  to  the  jury.  A  majority 
of  the  fijm  cannot  arbitrarily  trifle  with  the  rights  of  the  mi- 
nority. The  dissent  of  Walker,  in  the  present  instance,  should 
have  had  the  effect  to  arrest  the  sale  to  plaintiffs  until  the  ob- 
jection urged  by  him  was  inquired  into,  and  its  truth  or  falsity 
satisfactorily  ascertained.  His  dissent  came  in  good  time,  and 
with  notice  to  the  plaintiffs.  His  reasons  for  protesting  were 
given,  and  his  statements  were  entirely  uncontradicted  and 
unexplained.  Not  only  were  the  other  partners  present  silent 
in  regard  to  them,  but  they  attempted,  in  the  absence  and  with- 
out the  knowledge  of  Walker,  to  get  up  another  bill  of  sale, 
which  should  avoid  the  objections  made  to  the  first.  Walker 
owned  one  hundred  and  twenty-one  of  the  three  hundred  and 
ten  shares  of  the  capital  stock  of  the  firm,  and  was  certainly 
entitled  to  some  voice  in  its  deliberations,  and  it  was  a  legiti- 
mate question  for  the  decision  of  the  jury  whether  the  effort  to 
smother  his  objections,  with  the  droumstanoes  attending  the 
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execution  of  the  bill  of  sale,  were  sufficient  to  taint  the  conduct 
of  the  majority  of  the  fixm  with  bad  &ith  toward  Walker,  and 
thereby  inyalidate  the  bill  of  sale,  so  far  as  his  interest  in  the 
property  in  dispute  is  concerned. 

In  refusing  the  second,  third,  fourth,  and  fifth  instructions 
asked  by  the  plaintifis,  and  in  giving  the  third  and  fourth  as 
modified  by  the  court,  the  jury  were  in  effect  told  that  the 
majority  of  the  firm  could  not,  under  any  circumstances,  over- 
rule the  minority  in  the  management  of  the  business,  and  that 
if  one  member  protested  against  the  sale,  his  interest  in  the 
property  would  not  pass  to  the  purchasers.  We  think  that 
these  instructions,  as  asked  by  the  plaintiffs,  should  have  becm 
given  without  the  modification  added  by  the  court,  and  with 
the  single  qualification  that  the  jury  should  believe  that  the 
majority  of  the  firm,  in  making  the  sale,  were  acting  in  good 
faith.  The  third  and  fifth  instructions  given  at  the  request  of 
defendant  are  equally  erroneous,  in  laying  down  the  law  to  be 
that  *^  if  the  bill  of  sale  was  made  without  Walker's  assent,  and 
the  same  veas  known  to  plaintifls,  it  would  not  convey  his  in- 
terest in  the  property; "  and  that ''  after  dissolution  no  partner 
has  a  right  to  convey  partnership  proi>erty  in  the  name  of  the 
firm  without  the  consent  of  all  the  partners;  and  if  he  does,  his 
acts  will  not  bind  any  partner  who  dissents  therefrom,  and  vrill 
not  convey  such  dissenting  partner's  interest." 

We  have  given  our  reasons  why  we  think  the  court  erred  in 
giving  these  instructions,  and  why  the  jury  should  not  have  been 
chatged  that  Walker's  protest  prevented  his  interest  in  the  prop- 
erty from  passing  to  plaintiffs  under  the  bill  of  sale.  The  ques- 
tion whether  it  passed  or  not  was  contingent  upon  a  fact  to  be 
ascertained  by  the  jury;  viz.,  whether  the  majority  of  the  firm, 
in  making  the  bill  of  sale  to  plaintiffs,  were  acting  in  good  faith 
towards  Walker.  The  plaintiffs  were  entitled  to  have  this 
question  passed  upon  and  settled  by  the  jury.  If  the  sale  and 
transfer  were  made  in  good  faith,  the  interest  of  Walker  in  the 
property,  as  one  of  the  partners,  passed  with  that  of  the  other 
members  of  the  firm  to  plaintiffs.  If  not  made  in  good  faith, 
then  the  interest  only  of  the  other  partners  passed,  and  plaint- 
iffs, as  joint  owners,  could  not  maintain  the  action  of  replevin: 
MoElderry  v.  Flannagan^  1  Har.  &  G.  822;  and  we  must  hold 
this  to  be  the  law,  whether  the  plaintiffs  claim  under  the  first 
bill  of  sale,  made  July  8, 1854,  or  under  the  second,  made  on 
the  following  day.  The  plaintiffs  having  had  notice  of  Walker's 
dissent,  if  the  same  veas  of  any  validity,  to  prevent  his  interest 
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in  tihe  properlj  from  Testaxig  in  pbintil&i  under  tihe  firBt,  it  wis 
qnite  as  effeotoal  to  prerent  it  from  passing  nnder  the  second. 
If  the  first  was  bad  for  want  of  good  fidth  on  the  part  of  the 
other  members  of  the  firm  towards  Walker,  the  same  objection 
applies,  and  quite  as  forcibly,  to  the  second. 

We  have  said  this  much  upon  the  questions  arising  upon  the 
bill  of  sale  of  July  8d,  and  Walker's  protest  against  the  same, 
because  they  have  been  argued  at  lengbh  by  counsel,  and  are  in- 
trinsically important  and  interesting,  whatever  maybe  the  effect 
of  the  conclusions  we  have  arrived  at  upon  the  decision  of  this 
cause.  We  proceed  to  the  other  questions  raised  by  plaiutifb' 
motion  for  a  new  trial.  It  seems  to  us  that  the  question 
whether  the  interest  of  Walker  in  the  property  passed  by  the 
bill  of  sale  of  July  8, 1854,  to  plaintiflVi  is  altogeUier  secondary 
to  the  question  whether  or  not  the  whole  of  the  property  had 
passed  to  Walker  under  the  bill  of  sale  of  John  Frink  &  Go.  of 
June  10, 1864.  Walker  claimed,  not  only  an  interest  as  a  mem* 
ber  of  the  firm,  which  he  was  unwilling  should  pass  to  plaint- 
ifb,  but  he  claimed  that  he  had  purchased  the  horses  and 
coaches  in  dispute  as  a  part  of  the  stage  stock  on  the  Bur- 
lington and  Peoria  route,  and  that  they  were  his  own,  and 
not  the  property  of  the  firm.  His  objection  to  the  bill  of  sale 
to  plaintifb  was  that  the  proi>eriy  was  not  Frink  &  Oo.^s  to 
convey;  and  whether  it  was  or  not  is  the  important  question  in 
this  cause.  Frink  &  Co.  sold  to  Walker,  on  the  tenth  of  Jime, 
all  their  stage  stock  in  the  state  of  Illinois.  It  was  sold  in  gross, 
and  for  a  sum  in  gross.  They  on  the  twenty-sixth  of  May 
agreed  that  on  the  first  of  July  succeeding  they  would  sell  to 
the  plaintiffs  all  their  stage  stock  in  the  state  of  Iowa,  at  an  ap- 
praisement and  by  schedule,  to  be  made  and  returned  by  per^ 
sons  chosen  for  that  purpose.  The  whole  di£Sculty  between  the 
parties  has  arisen  from  the  fact  that  the  property  in  question 
had  been  used  by  Frink  &Co.  in  both  states,  having  been  about 
the  first  of  May,  1854,  transferred  from  Illinois  to  Iowa,  and 
again,  between  the  fifth  and  twentieth  of  June,  been  sent  back 
to  Illinois.  The  persons  appointed  to  appraise  the  stock  sold  to 
plaJTitifffl  included  in  their  schedule  the  property  in  question, 
and  the  schedule  was  attached  to  the  bill  of  sale  to  plaintifEs. 
The  question  then  arises,  whether  Frink  &  Co.,  on  the  third  of 
July,  had  any  interest  in  the  property  in  dispute  which  they 
could  convey  to  plaintifb.  There  is  no  question  as  to  their  in- 
tention, because  the  property  was  included  in  the  schedule 
attached  to  the  bill  of  sale,  and  the  majority  of  the  firm  werw 
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anquestionably  seeking  to  convey  it  to  the  plaintifb  at  the  time 
Walker  made  his  objections  and  protested  against  it.  Had  it 
then  been  conveyed  to  Walker  bythebill  of  sale  to  him  of  Jane 
10th  ?  Let  OS  look  at  this  bill  of  sale.  In  consideration  of  sixty- 
five  thousand  dollars,  Frink  &  Co.  agreed  to  grant,  bargain,  and 
sell  to  Walker  ''all  the  htage  stock  now  used  or  owned  by  us  in 
the  state  of  Illinois,  including  the  stage  stock  on  [among  others] 
the  Burlington  and  Peoria  route,  and  all  such  personal  property 
and  other  articles  used  in,  about,  or  upon  said  route  and  in  the 
•tate  of  Illinois.'' 

The  court  charged  the  jury  that  if  the  property  in  controversy 
iras  not  in  the  state  of  Illinois  on  the  tenth,  the  title  of  the  same 
did  not  pass  under  the  bill  of  sale,  according  to  the  strict  letter 
of  the  same;  but  that  they  were  authorized  to  judge  and  deter- 
mine what  was  the  intention  of  the  parties,  and  if  they  thought 
it  was  their  design  to  sell  to  Walker  all  the  stage  stock  that 
belonged  to  the  Burlington  and  Peoria  route,  they  should  so 
determine  by  their  verdict,  and  give  to  defendant  all  the  stage 
stock  belonging  to  the  Illinois  route,  wherever  it  might  be  tem- 
porarily or  casually  situated. 

This,  in  substance,  is  the  instruction  of  the  court,  and  the 
jury  found  that  Walker  was  entitled  to  the  right  of  property 
as  well  as  the  right  of  possession.  The  jury,  by  their  verdict, 
ascertained  that  the  property  in  dilute  passed  to  Walker  under 
the  bill  of  sale  to  him  of  Jime  10, 1854.  We  think  we  are  jus- 
tified in  this  conclusion  by  the  language  of  the  verdict.  It  was 
iirectly  responsive  to  the  issue  made  for  their  decision,  imder 
the  direction  of  the  court,  and  there  is,  in  our  opinion,  no  reason 
for  supposing  that  their  verdict  was  induced  or  influenced  by 
what  we  consider  the  erroneous  instructions  of  the  court  as  to 
the  effect  of  the  bill  of  sale  of  July  8, 1854.  If  there  was  any 
room  for  doubt  on  this  subject,  we  should  be  disposed  to  give 
the  plainti£k  the  benefit  of  that  doubt,  by  ordering  a  new  trial. 
They  find  the  right  of  property,  as  well  as  the  right  of  posses- 
sion, in  defendant,  and  allow  him,  as  damages,  the  appraised 
value  of  the  property,  with  interest  at  six  per  centum  per  annum 
from  the  date  of  the  replevin  till  the  day  of  the  rendition  of  the 
verdict.  How  could  the  jury  have  found  such  a  verdict  but  by 
finding  that  the  property  passed  to  Walker,  under  the  bill  of 
sale  of  June  10, 1854?  The  facts  do  not  admit  of  any  other 
conclusion.  The  verdict  cannot  be  looked  upon  as  anything 
but  an  ascertainment  by  the  jury  that  it  was  the  design  and 
intention  of .  the  parties  that  the  interest  of  John  Frink  &  Ck>. 
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shoold  pass  to  the  defendant  by  the  bill  of  sale  of  June  lOih, 
and  that  it  did  so  pass.  If  it  did,  then  the  firm  had  no  interest 
in  the  property  in  dispute  to  convey  to  plaintiff  by  the  bill  of 
sale  of  July  3,  1864.  They  had  previously  parted  vrith  it  to 
defendant.  All  the  bills  of  sale  they  could  have  made  would 
not  have  strengthened  or  helped  the  plaintiffs'  right.  Walker's 
right  as  absolute  owner  overrides  his  interest  as  i>artner»  and 
his  dissent  acquires  a  double  significance  when  it  is  understood 
as  intended,  not  merely  to  prevent  the  transfer  of  his  interest  as 
a  partner,  but  as  a  protest  against  the  sale  of  property  of  which 
he  was  the  absolute  owner.  The  finding  of  the  jury  on  the 
question  of  the  absolute  ownership  of  the  property  rendered  it 
unnecessary  that  they  should  consider  the  question  of  the  effect 
of  the  bill  of  sale  of  July  8,  1854.  As  the  greater  always  in- 
cludes the  lesser,  so  if  Walker  had  acquired  the  complete  title 
by  the  bill  of  sale  of  June  10th,  there  was  no  necessity  for  an 
inqui]7  on  the  part  of  the  jury  whether  he  retained  an  interest 
as  partner  after  the  bill  of  sale  of  July  8d.  The  plaintifb'  only 
claim  of  tiUe  was  under  the  latter  bill  of  sale,  and  if  the  jury 
were  convinced  that  before  the  time  of  its  execution  the  parties 
making  it  had  parted  with  all  their  interest,  there  was  little  need 
of  investigation  into  the  validity  of  the  bill  of  sale  of  July  8d, 
when,  whatever  conclusion  they  might  hav^  arrived  at,  it  could 
not  have  altered  their  verdict  on  the  paramount  question  of  de- 
fendant's title  under  the  sale  of  June  10, 1854. 

If  the  charge  of  the  court  had  been  different,  if  it  had  been 
in  accordance  with  what  we  have  indicated  the  law  in  our  judg* 
ment  to  be,  and  (he  jury,  upon  consultation,  had  found  that  the 
bill  of  sale  of  Frink  &  Co.  was  made  in  good  faith,  still  it  could 
only  convey  to  plaintiffs  the  interest  in  the  property  which  the 
partnership  firm  held  at  that  time.  If  they  had  previously  sold 
and  conveyed  their  interest  to  Walker,  there  was  none  to  sell 
and  convey  to  plaintiffs,  and  the  bill  of  sale  of  July  dd  passed 
nothing.  If  we  could  see  that  the  charge  of  the  court  had  in 
any  respect  misled  the  jury  in  making  up  their  verdict  upon 
what  we  deem  the  paramount  quesinon  of  the  absolute  title  of 
Walker,  under  the  bill  of  sale  of  June  10th,  or  had  in  the  slightest 
degree  prejudiced  the  plaintiffs'  cause,  we  should  reverse  the 
judgment,  and  order  a  new  trial.  But  where  the  court  has  mis- 
directed the  jury  on  an  immaterial  point,  or  on  a  question  not 
important  to  the  decision  of  the  cause  on  its  merits,  we  shall 
hesitate  a  long  time  before  we  disturb  their  verdict.    We  must 
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fl(ee  more  in  the  t^rd  than  we  see  in  this  to  indnoe  ns  to  order 
i  new  trial. 

The  plaiTitiffB'  motion  for  a  new  trial  rests  upon  the  alleged 
ground  that  the  yerdict  was  against  the  eridence,  and  against 
the  instruotions  of  the  court,  and  that  the  jury  did  not  find  the 
value  of  the  property.  The  jury  were  told  that  they  were  to  de- 
cide whether  the  property  in  controversy  belonged  legitimately 
to  the  Illinois  or  to  the  Iowa  stage  stock  of  John  Frink  k  Oo., 
and  that  if  they  were  of  opinion  it  belonged  to  the  Illinois  stage 
stock,  it  passed  to  defendant  under  the  bill  of  sale  of  June  10, 
1854,  and  they  were  to  return  their  verdict  accordingly;  or,  in 
the  language  of  the  court,  they  were  to  '<  effectuate  the  true  in- 
tention of  the  parties,  and  to  give  to  the  defendant  the  property 
which  in  fact  belonged  at  that  time  to  the  Illinois  stage  stock, 
wherever  else  it  might  temporarily  be  at  the  time."  This  charge 
of  the  court  left  to  the  jury  the  determination  of  the  fact,  and 
the  all-important  question  in  this  case,  viz.,  whether  the  prop- 
erty belonged  to  the  Illinois  or  to  the  Iowa  stage  stock  of  Frink 
k  Go.  We  do  not  see  from  the  record  that  they  have  found 
against  the  weight  of  the  evidence,  or  that  they  have  given  a 
wrong  interpretation  to  the  understanding  and  intentions  of  the 
parties  to  the  bill  of  sale  of  June  10, 1854.  If  the  property  in 
question  was  part  of  the  Illinois  stage  stock,  on  the  Burlington 
and  Peoria  route,  it  was  embraced  by  the  terms  of  the  bill  of 
sale  to  defendant,  and  the  verdict  of  the  jury  was  in  accordance 
with  the  intention  of  the  parties  to  that  agreement.  That  waa 
a  question  to  be  determined  by  the  jury. 

The  objection  that  the  verdict  of  the  jury  does  not  find  the 
value  of  the  property,  is  not,  in  our  opinion,  well  founded. 
We  must  presume  that  the  jury  were  properly  instructed  by  the 
court  as  to  the  measure  of  damages,  if  they  found  for  the  de- 
fendant; and  there  is  good  reason  to  believe  that  the  value  of 
the  property  replevied,  with  interest,  was  the  amount  found  by 
the  jury.  The  finding  of  the  value  of  the  property  would  be 
mere  matter  of  form.  If  the  amount  of  damages  in  this  case 
were  too  small,  it  might  be  a  matter  of  complaint  on  the  part 
of  defendant.  We  do  not  understand  the  plaintiffs  to  complain 
that  the  damages  are  excessive.  We  may  state  that  we  have  not 
examined  the  questions  raised  by  plaintiffs'  third  and  fifth  as- 
signment of  errors,  because  the  ruling  out  the  answer  of  Yemon 
to  the  third  cross-interrogatory,  and  the  verbal  instructions 
given  by  the  court  as  to  the  effect  of  the  bill  of  sale  to  defend- 
nnt,  dated  June  10, 1854,  were  not  excepted  to  in  the  district 
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oonrt.    Thegneetionastotheeogieotaegiofthedadiioin  ofttuii 
oonri  most  first  be  xaiaed  theie  hj  bQl  of  eouMptions,  liefore  it 
oaa  be  passed  upon  here. 
Judgment  affirmed.  ^^_^^^ 


PAKfNSBS  Sr  OOHTBAOT  OF  PASSimSBIF  AOQjUm  JCfEBT  IlfULUT  Of 

Bmon  OF  Fabsmsbsbip,  and  are  ooostitQtad  mntaal  agantifor  all  pnrpoaw 
within  tha  aoope  and  objects  of  the  paitoenhip.  One  partner  may  bind  hli 
copartner  in  all  amnaactions  relating  to  the  partoenhip  in  the  couve  of  iti 
bosinett:  JHMarV.  Jfcaaiite»  03  Am.  Dec.  711;  Warder  y.  ITewdigaie.  S2  Id. 
667,  and  notea.  Bat  the  power  of  copartner  to  bind  his  awoeiatea  extendi 
to  aooh  matters  only  as  in  the  ordinary  coarM  of  dealing  have  reference  te 
the  business  in  which  the  firm  is  engageds  ChroUkmaU  ▼.  Boet^  84  Id.  618. 

Pabxhsbsbip  has  Ldoxbd  BzunMos  awool  DisBOLunoir  lor  tiie  pn^ 
pose  of  fulfilling  engsgeiiients  made  daring  its  eziitence:  Johnmm  ▼.  7cCCai» 
58  Am.  Dec  412;  Fer^ra  ▼.  8ayrt»,  40  Id.  496;  BmooU  ▼.  NkhK^  48  Id. 
546;  Houmr  v.  Irtine,  38  Id.  768;  Kinder  ▼.  McOamU,  63  Id.  711. 

Ebbor  in  Immatibial  iNSTRUcmoN  »  No  Qboukd  fob  Bxfxbsals 
WhUULen  ▼.  Sedye^  63  Am.  Dec  661,  and  note 

Thb  panroiFAL  oasb  is  oitbd  to  the  p<rfnt  that  one  partner  cannot  bind 
the  firm  by  any  oontract  madein  thejiameof  the  firm*  onless  it  be  in  amatter 
within  the  scqpe  of  the  partnersliip  dealing,  or  falling  within  the  ordinary 
bosiness  and  transactions  of  the  firm,  in  Boaardman  ▼•  Adorns,  6  Iowa,  229;  and 
in  Fird  Naiianal  Bank  o/Dvbuqtie  v.  Carpenter,  41  Id.  625,  where  the  conrt 
say:  * 'It  is  a  well-eettled  role  of  law  that  each  partner  is  the  geneiml  agent 
of  the  partnership  of  which  he  is  a  member,  and  that,  as  to  third  persons,  the 
partnership  will  be  bound  by  the  contracts  of  a  single  partner,  which  are 
within  the  scope  of  the  partnership  business."  It  is  also  dted  in  Clumberlam 
▼•  J^^ipier,  11  Id.  616,  and  ffeaion  ▼.  Freyberger,  38  Id.  207,  to  the  point 
that  exceptions  to  the  mliqgs  of  the  lower  conrt  cannot  be  raised  for  tiie  first 
Hme  in  the  supNOse  conrt 
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AoMmnjaciB*n  8al%  notioe,  «ffMt  of  want  04  TOOii 

Toid  for  want  of  Joriadiotioii  oter  helrty  70O» 
AflnomfXHT  ior  Cbd>itob8»  Mtent  to  be  pr«gninod>  47i» 

fraud,  when  does  not  avoid*  474 
hBSAxna  with  kadad  weapon,  how  to  be  aDciged,  77S. 

BoASD  OF  SurBBvnoBS,  when  acts  Jndunallj,  480. 

CoMfuor  OF  LiiWB,  probata  of  will  made  prior  to  panafe  d  tha 

647. 
CoxPOBATiON  doiog  bnaineM  in  another  atate,  284. 

estoppel  to  deny  ezirtence  of,  771. 

in janotion  to  preveot  mhappropriatlon  d  ftmda  d,  MOl 

plea  of  non-ezistenoe  of,  772. 

reaidenoe  of,  2^ 
Coara,  jury  cannot  determine  who  ahall  pay,  764, 
CiucDiTOBS*  Bill,  lien  eaaential  to,  021. 
Cnuf  uf AL  Law,  rape,  evidenoe  of  lewdneea  of  pfoa>entrix»  flOO, 

rape,  f oroe  eaaential  to,  600. 

rape»  nnoorroborated  evidenoe  of,  fiO0. 

Damaobb,  liquidated,  what  deemed  to  be,  516. 
Dud,  destroying  or  canoeling,  e£fect  of,  88S. 
ratification  of,  474. 
redtala  in,  estop  the  parties,  600, 

valid  when  made  cannot  be  invalidated  by  anbaaqnaat  aol  d 
474. 
Defihitiow  d  deoree  fM  in  aotion  for  divoros^  S86L 
d  deoree  a  vinctilo  mairimomH,  Wk 
d  deoree  d  nnUity,  866. 
d  ooonpanoy  and  possession,  786. 
DnroiBOB,  ohUdrso,  eostody  d,  how  provided  for,  lOi. 
children,  doty  d  parents  to  supports  856k 

I  c<  lAoro  and  ita  effiwt,  86O1 8QO1 
( tt  tAera,  effiBot  d  on  ptupetl^t  8OO1 

deetae,  oondoaiveness  d,  861. 

decree,  kinds  d,  866. 

deoiee  alii  defined,  861. 

deoree  of  nullity,  866. 

eflaot  of,  ia  to  destroy  ri^  d  oohabitation,  80i. 

elfeot  of,  is  to  dsstroy  ri^d  woman  to  be  in  basbMid^  boaai^  8i8« 
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Drroif  B,  effect  of,  is  to  make  wife  a/eiiM  «oIe,  SSflL 
effect  of,  on  the  marriaf;^  relation,  356. 
effect  of,  on  property  held  by  entiretieBt  858. 
effect  of,  on  rights  dependent  on  covertnre,  SS& 
effect  of,  on  rights  of  partiei^  358. 
effect  of,  <^  right  to  custody  of.  chndrent  366w 
effect  of,  on  right  of  parties  to  contract  with  cmE  otiMr»  SMl 
effect  of,  on  right  of  parties  to  remarry,  857. 
e£foct  of,  on  right  of  parties  to  testify,  357. 
effect  of,  on  right  of  woman  to  change  her  naoM^  8S7* 
effftct  of,  on  settlement  made  on  wife,  359. 
effect  of,  on  wife's  right  to  support,  359. 
e£foct  of  prohibition  to  marry,  357. 
grounds  for,  in  Alabama  and  Arfransas,  708. 
grounds  for,  in  Aricona,  California,  Colorado,  Dakota*  and  District  «f 

Columbia,  709. 
grounds  for,  in  Delaware,  Florida,  Georgia,  Illinois,  and  Tndtana,  710> 
grounds  for,  in  Iowa,  Idaho,  Kansas,  and  Kentooky,  711* 
grounds  for,  in  Louisiana,  712. 
grounds  for,  in  Maine  and  Maryland,  713. 
grounds  for,  in  Massachusetts  and  Miohlgm,  71i» 
grounds  for,  in  Minnesota,  715. 

grounds  for,  in  Mississippi,  Missouri,  and  MofitMiii»  718. 
grounds  for,  in  Nebraska  and  Nevada,  717. 
grounds  ioc^  in  New  Jersey,  New  Mexico^  and  New  Torik,  718L 
grounds  for,  in  North  Carolina,  719. 
grounds  for,  in  Ohio,  Oregon,  and  Pennsylvania,  729. 
grounds  for,  in  Rhode  Island,  721. 
grounds  for,  in  South  Carolina  and  Tennessee,  722. 
grounds  for,  in  Texas,  Utah,  and  Vermont,  723. 
grounds  for,  in  Viiginia  and  Wyoming,  724. 
grounds  for,  in  West  Virginia,  Wisconsin,  and  Wyoming,  726w 
grounds  for,  under  Mosaic  law,  708. 

Kasxmint  may  pass  as  incident  to  estate  by  1^^  proceedings,  264 
EjsoncEirT,  who  may  be  removed  under  judgment  under,  52L 
Ebobow,  delivery  of,  without  authority,  324* 
Kbtatss  of  Deoxdknts,  claims  against,  affidavit,  sufficiency  d,  121,  IflL 

claims  against,  allowance  of  becomes  a  qy/ori  judgment,  121. 

claims  against,  aUowanoe  of  cannot  be  impeached  ooUateraUy^  122. 

claims  against,  allowance  of,  conclusive  against  whom,  124. 

claims  against,  allowance  of,  effect  as  evidence,  124^ 

claims  against,  allowance  of  is  a  judicial  act,  122. 

claims  agiunst,  allowance  of  may  be  pleaded  as  a  former  reooveiy,  I2iL 

claims  against,  allowance  of,  not  conclusive  against  heir  or  devises^  128^ 

claims  against,  allowance  of,  not  to  be  reviewed  collaterally,  121. 

claims  against,  allowance  of  removes  statute  of  limitations,  121. 

claims  against,  allowance  of,  setting  aside,  121,  125. 

daims  against,  allowance  of  stops  running  of  statute  of  1fmftatin«i»  IHL 

daims  against,  arising  alter  dea^  of  decedent,  123. 

daims  against,  disallowance  of,  122. 
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Ir!4TI8  of  DaoiDBNfs,  cUdnw  agftiatt,  prooeidiiigi  to  nt  Mld«  aDofWMiot 

of,  121, 

judgment  against,  effect  of,  121,  128. 
Byidrmcb,  declaratioiis  of  defendant  in  eMpitiiio^  688b 

declarationi'df  party  ia  dispaiiagemaat <rf> hia  titt^  418^  .       • 

of  fraud,  157-163. 

of  poiaoning,  587-590. 

parol  to  show  meaning  of  terms  In  daed^'ML 
BxiounoN,  irregular,  is  not  void,  88w 

irr^lar,  otfioer  must  execute,  Idft.**      ' 

levy  on  Mck-kiln,  what  Biaffieienti  8SS.. 

satirfaction  by  levy,  82^ 
BzxcuTiON  Sai^  deed  under,  and  its  ir6eitd%  481 
'   '  notice  of,  failure  to  give^  480. 

of  lots  em  iNOMe,  480. 

FiBBT,  action  against  owner  of  rival  feny,  548^ 

rights  of  owner,  how  protected,  54S. 
FoBODLB  Entby  avd  Uvlawful  DtTAivni,  deadly  piupuaw  lor  wUoh  mmf 

be  given  in  evidenoe,  737. 
FkAUD,  burden  of  proving^  150. 

evidence,  amount  required  in  court  ol  equity,  108^  188^ 

evidence,  preponderance  is  sufficient  to  prove,  1581 

from  what  inferred,  162. 

inadequacy  of  consideFation  as  evidence  of,  162.  /  r 

meaning  of  rule  that  fraud  cannot  be  pfesonad,  180L 

positive  evidmce  of,  not  required,  157* 

positive  evidence  of,  rarely  can  be  had,  157. 

presumption  of,  474. 

proof  of,  by  circumstantial  evidence,  158,  162, 

proof  of  beyond  reasonable  doubt  not  required,  1581 

sufficiency  of  proof  of,  158. 

HoMnxBAD,  contract  to  convey,  487. 

conveyance,  form  of  wife'a  assent  or  a^nowledgmenti  488^ 
conveyance  by  husband  when  wife  is  insane^  488. 
eonveyance  by  one  of  the  spouses,  when  void,  484  488. 
conveyance  may  be  made  unless  proliibited,  488. 
conveyance,  necessity  of  husband  and  wife  JoiaiBf  in»  484^ 
lease  of,  by  husband,  487. 
mortgage,  sale  of,  under,  488. 
prohibition  on  alienation,  how  ccostraedy  4BL 
pndiibitico  on  alienation,  when  uneonstitatkiaal»  481 
right  of,  is  personal  and  inalienable,  488. 
rii^tof,  whether  an  estate  or  a  mere  prlvllot*^  4881 

IviKioncxMT,  joinder  of  charges  in^  388. 
Ivf  AVT,  disaffirmance  of  contract  by,  197. 

void  acts,  what  are,  758. 
btarrBAVOB  Aosmt,  power  oi;  how  alEwlad  by  saflfvl  InaUmitlw^  8^. 

JuooMXMT,  attachment  of,  407* 
by  confession,  when  voidf  088» 
Am.  Pbo.  ▼«•.  LIT— n 
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JVD&MMBT^  In  probate.  irr^gnlaritiM  do  not  avoid,  18(k 
JmKOB,  objection  to  after  swearing  in  of,  282. 

waiver  of  right  to  ehalleoge,  289L 

who  terred  on  grand  jury  finding  tiie  indiot— it,  S88L 
J  UBT  Trial,  error  in  ohaige  when  no  groand  lor  revemlf^ML  « 


Mail,  remitteiioe  by,  ii  at  risk  of  sender,  44S. 

Mabiuaob  without  license,  646. 

Mar&ixd  Woman,  power  of,  4S2. 

Hastbk  and  Sirtamt,  recovery  by  servant  Injniad  throngh 

machineiy,  228. 
recovery  by  servant  for  n^ligenoe  of  master,  226. 
MioHAino's  LiiN  does  not  extend  to  machinery,  '&!, 
MuiociPAL  CoBFOBATiov  not  liaUe  for  act  or  neglect  of  street 

028. 

Kmliosncx,  proof  of  against  carrier  of,pasyengerS|  600l 
Kjbootiablb  Instbumxmt,  filling  bknlc  In,  respecting  interest  6SS. 

notice  to  hold  drawer  responsible,  08. 
PABTDBS,  general  rale  respecting  joinder  of ,  72.  ^ 

Pabtksbship,  surviving  partner,  asdgnmsnt  by,  lor  benefit  of  etediton,  SML 
sorviving  partner,  compensatiitai  of,  301. 
surviving  partner  continues  business  at  his  own  risk,  360. 
surviving  partner  has  sole  right  to  receive  payment  of  firm  debt^  298^ 
surviving  partner  ii  regarded  as  a  trustee,  297. 
surviving  partner  may  complete  tontraots,  206.  ' 

surviving  partner  may  join  in  one  suit  debts  due  himself  and  debts  dna 

the  firm,  299. 
surviving  partner  may  sue  representative  of  deceaeod  partner,  298. 
surviving  partner  may  vote  stock  in  corporation,  296.  - 
surviving  partner  may  indorse  note  or  assign  mortgage,  296. 
surviving  partner,  lien  of,  on  firm  asscfts  and  realty,  801,  80SL 
surviving  partner  not  allowed  to  deal  in  firm  property,  298L 
surviving  partner,  power  over  fi;rm  realty,  dOQ. 
surviving  partner,  power  to  enter  into,  pew  Cfontraote,  297* 
surviving  partner,  right  of,  ,to  firm  assets,  295. 
surviving  partner,  right  of,  to  good-will,  302.  . 

surviving  partner,  set-off  in  action  by,  299. 
surviving  partner,  suits  against,  on  psrtnership  debtB»  299.. 
surviving  partner,  suits  by,  on  partnership  debtp,  299. 
surviving  partner,  tiUe  to  choees  in  action  vests  in,  298b 
surviving  partner,  when  administrjp^^^  of  firpn  estate  will  be  taken  obI 

of  his  hands,  SSM. 
snrvivuig  partner,  when  must  account  to  administrator  of  dsosaaid  pnr^ 

ner,  295. 
VouoKiNO,  chemical  evidence  of,  not  eesentlal,  587,  569. 
expert  evidence  to  show,  588. 
expert  evidence,  who  competent  to  give,  588. 

po9tHnortem  examination  is  not  indispensable  evideaos  of  dsaftk  bf»  ii3^ 
proof  of,  what  sufficient,  588. 
souroee  of  evidence  of,  587. 
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PBvauPCioir»  this  by,  to  increate  of  aaiiiMk  hold  adTondy,  41S. 
PuBUO  Labss,  miniog  and  water  rights  on,  63S. 
PliBOBAnBwltlMNitnotioe,iHMn«atiUad  to  pfolMlloo»  i91« 


BiTXB,  ofaaanal,  rigbti  of  pnUio  not  eonflnod  to^  7M. 

BaiB,  doliTvy  roqnired  to  mako  Talid,  48S. 

Bbeuww^  atatntoiy  rtnedy  against,  for  not  paying  Ofver  nonay,  001 

dftjovrm  OF  FkAUM,  BMOMMandnmy  fonn  and  waBckBCf  ol,  M8L 
Statoti  or  LiMRATiom,  agalaat  pafwni  dyiqg  bofora  aoonud  ol 

lypointmit  ol  aawootoc  in  anotiiar  state  does  not  pot  stat^its  in 


is  oonstitntional  if  some  remedy  is  left»  SOS. 

onoe  oommenoing  to  mn,  is  not  suspended  by  death,  fiM. 

psffson  to  SOS  or  be  sned,  whether  Bssiwtisl  to  opsratkA  ol,  fiM^  Ml. 

sQspensioo  of,  by  dsath,  MS. 

snqpension  of,  whUe  creditor  is  reehiined  fay  statots  fkom  snlq^  iOL 

when  there  is  an  ezeontor  de  mm  IoH;  697. 

Iax  Salb,  tenant,  when  may  pnrehaee  at,  402. 
Tbvr,  parol  eridenoe  to  show  lesnlting,  SOL 
Tbostbb,  what  estate  deesMd  to  tak%  6tL 

UsuBT,  defenee  of,  is  perMmal,  787. 

Wmrne,  abeent,  admitting  testimony  of,  in  eiril  eases^  077. 
absent,  admitting  testimony  of^  hi  criminal  case%  OTOL 
admiwinn  of  eridsiioe  of,  i^ven  at  former  trial,  876-47BL 
csoss  eiamlniticti  of  plaintUTi^  as  to  mattera  of  dsfwss,  418L 
wili^  after  divorosb  200. 

WnmraSk  eonontion  ol,  nmst  be  profod  before  admitting  in  eHdenoi^  74C 
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ABANDOMIOENT. 
8m  Mabsuob  amb  DnroBCi^  6L 

ACKNOWLEDGMENTS. 

AcKvowunMsmarr  or  Pboof  of  Bxioutiov  of  Dud  n  EaBnrruL  Pam 
of  1%  wiihoBt  whkh  the  deed  oannot  be  reoocded  to  m  to  ooottitets 
nolioe.     Wcif  ▼•  Foffori^,  500. 

GBBnFioAni  OF  AaurowLBDOMBNT  MUST  Show  Pabtt  AosirowLiDoiira 
PoMOVAXXT  Khowk  ot  proved  to  the  oertifyiiig  oflloer  to  be  the  p»rtf 
who  eieoated  the  deed*  and  a  certifioate  stating  "before  me*  eto,,  per- 
•onally  appeared  0.  D.,  to  be  the  individiial  deaoribed  hi  and  who  ezo- 
oated  the  foregoing  inatniinenti  and  the  said  0.  D.  aoknowledgedt**  oto., 

Ittasnffieient    M 

See  Mab»t«>  Woimrp  8. 

ACnONS. 
AMoami  PuuDmo  ajsd  PEAonoR;  TtaviMt  Ttofn. 

ADULIEBT. 
Seo  Mabbiaob  akd  "Divomfm^  7. 

ADVANCEBCENTS. 
Seo  Bbtatb  of  Dsoedihts*  17-23. 

ADVEESB  POSSESSION. 
IT,  to  Ml  Adtkbsi*  must  u  ukbul  Boka  FkDB  Glahi  ov  Bmm 
AVD  Oou>&  of  Titlb.    This  olaim  may  be  founded  upon  a  lotged  deed, 
bat  it  most  be  believed  by  the  adverse  claimant  to  be  a  geoaine  writing. 
Stamper  v.  Gr\fiih  628. 

Osm  Who  Holds  Posskssion  ukdkb  Bond  fok  Titus  Madb  bt  Tbob 
OwKBR  most,  if  the  parohase  money  remains  unpaid,  oonsider  himself  as 
holding  nnder  the  true  owner.  Consequently  each  possession  is  not  ad- 
verse to  the  owner,  as  it  lacks  an  intention  to  so  hold,  wliioh  is  neosssary 
to  oonstitute  adverse  possession.    Id* 

Advbbsb  Poobbbsion  under  Fobobd  Bond  fob  Titlbs.— If  one  holds 
possession  of  land  under  a  bond  in  the  true  owner's  name,  though  not 
Boade  by  him,  bat  whioh  the  possessor  believed  to  have  been  made  by 
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»  and  not  to  have  beoi  made  by  some  other  peraon  whom  ha  took  to 
be  him,  hia  holding  ia  not  advene  to  the  troe  owner'a  title.  But  if  he 
holda  vnder  a  bond  which  waa  made  by  aome  other  penon  than  the 
owner,  bat  which  waa  made  by  the  peraon  aa  hia  own  bond,  and  not  aa 
each  owner'a  bond,  he  doea.hold  adveraely,  althon^^  that  paiaon  might 
in  making  the  bond  have  perMXiated  the  ownem.    LL 

4.  Qns  18  DnDOD  TO  BB  nr  Poasnaiov  of  IAnb  to  Wmon  Hx  has  Com- 
PUBTB  Tttlb.  a  peraon  who  entora  npon  thti  land  diadaiming  title»  in 
order  to  make  hia  holding  adverM,  mnat  change  the  character  of  hia 
poaaeaiion,  either  by  expreaa  dedarationa,  or  by  the  exeroiae  of  acta  of 
owneiahip  inoonaiitent  with  a  holding  under  a  anperior  title.  A  private 
attornment  by  anoh  latter  peraon  to  another  claimant  of  the  land  ia  not 
aaffident.    Id» 

ft.  No  ADVXB8I  Poasnnov  oah  OnioiirAn  AOAon  BBTAn  ov  DwsDm 

UHTIL  ADXCmTBATIOV  IS  QSAXTED  THXBBOK.     MUkr  V.  Swii^  002. 

ft.  AiyvKBOi  Poasnnov.—- Pkintiff  owned  a  aaw-mill  near  the  nnindoeed  pine> 
lot  of  defendant.  F6r  fonr  or  five  yeaia  he  cat  atodka  for  hia  mill  npon 
the  lot^  and  hanled  them  from  the  prendaea,  and  made  roada  and  oanae 
waya  for  the  porpoae;  and  for  aeveral  yeara  more  cat  lightwood  and  fire- 
wood off  the  land  for  a  railroad.  ^eU,  that  thia  waa  not  each  an  advetaa 
poaaeaaion  aa  wonld  ripen  into  a  title  under  the  atatnte  of  Undtatlona. 
WaUi  V.  OrimooH  647. 

7»  Salb  or  Laitd  in  AmrxBsn  PomBnov  of  Ahovobb.— A  deed  lor  lan4 
although  it  ia  made  at  a  time  when  the  land  ia  held  adveraely  to  the 
maker  of  the  deed,  ia  not  within  the  atatato  of  82  Hen.  VIIL,  and  void 
lor  maintenance,  if  it  ia  made  in  the  performance  of  the  conditioa  of  a 
bond  ezecnted  by  the  maker  of  the  deed,  at  a  time  when  the  land  waa 
not  held  adveraely  to  him,  and  if  he  ia  the  peraon  who  had  the  title  to 
the  land.     West  v.  Drayehom^  614. 

ft  dvATUTB  OF  LiMiTATioiia  Ruva  iir  Favob  of  Vbvbbb  IB  PoBSBaannr  of  land 
under  an  ezecnted  conveyance  from  the  porohaaer  in  an  ezecutoiy  con- 
tract, where  each  vendee,  with  the  knowledge  of  the  original  vendor, 
openly  and  notoriooaly  asaerta  abaoluto  proprietorahip  in  himaelf  under  hia 
conveyance.  The  poaaeaaion  of  the  vendee  in  auch  caae  ia  adverae  to  the 
title  of  the  original  vendor,  and  when  continaed  for  five  yeara,  bara  the 
latter'a  right  of  action.     RoberUon  v.  fToocf,  140. 

B.  Ix  Sun  FOB  PABTiTioir  DiFEBSB  OF  LociTATioy  IS  CoMPBTBznr  TO  Show 
Advbbsb  Claim  and  Holding  aa  against  any  right  or  title  in  plaintifla. 
PoHU  V.  MiU,  99. 

la    ACKNOWLBDOMBNT  THAT  AdTBBSB  ClADC  IS  NOT  HbLD  AS  TO  OnB  PbB 

SON  doea  not  preclude  the  daim  of  the  one  in  poaiearion  from  being  ad- 
verae aa  to  all  others.    Id. 

See  Statutb  of  LunrATiona,  ft. 

AGENCY. 
L  KonoB  TO  Aobnt  Who  Nbootiatb8  Salb  of  lNTOziOATni»  ijqiuoBa  n 
NoTiOB  TO  Pbinoipal  of  the  fact  that  the  third  pecaon  had  no  lioanae  to 
buy  or  hold  the  liquora  for  the  purpoae  for  which  th^  were  boB^t» 
where  the  agency  ia  general,  and  the  agnt  aawimea  to  aall  to  anoh 
peraona.    Baekman  v.  Wright^  187. 
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%  VasMmtAL  Who  BAnim  Xluoal  Saui  ov  Xnoznunvo  Ligmoit  bt 
AoxNT,  by  oonpMiig  tho  sale,  and  daiming  the  benefit  of  it,  taken  it 
with  all  its  inoidentsof  illegality  and  notioe  of  that  laot.    Id. 

t.  Acts  an^Dbolab^tiovb  of  Aobnt  in  Bueoonoir  of  his  Aonror  Bnro 
Primoipal.    Cowtta  IkdU  J(/J/.  Oo.  v.  Bcgen^  002. 

i.  It  should  bs  Submettbd  to  Juey  to  Fdtd,  FiBSTy  whbtiuui  Aonror  n 
FlwyxD;  and  if  so,  then  testimony  as  to  the  acts  and  deolaimtions  of  the 
.agent  is  admissible;  dthenrise  it  should  be  exdaded  from  their  eonsid- 
eratioii  in  making  np  their  verdiek    Id. 

L  E4UVSAMLM  TiTLB  TO   PbOPBBTT,  Su^JSOT  TO  AlL  InOIDXIITB  AtTACHSD 

TO  SuoH  EsxATi,  IS  AoQUiEXD  BT  Pbimoifal,  from  moment  of  por- 
ehase*  where  his  agent  bays  the  property  of  a  third  person,  althoo^  the 
deed  or  contraot  of  sale  be  made  oat  in  the  agent's  name.  FoUamabt  ir. 
KUbmh,  001. 

0.  Aobbt  Holds  Pbofkbtt  nr  Trust  fob  his  Pbutoifal,  whbbb  Hb  Bmn 
Laud  nr  ms  Owir  Namb  while  really  making  the  pardiase  lor  ihe  prfai* 
eipat    Id. 

See  CoBtoRanoir%  14;  Cbdonal  Law,  6;  Dbbds,  9;  iHtAVOx;  9;  Utmn^ 
▲BOB,  1,  S,  6;  Kbouobnob,  6;  Pabtbbbshif,  1. 

AUENa 
Ibtbbdbd  TkMFOBABT  Absbbob  OF  Infabt  fbom  Kaxxvb  OouvTBr,  pvo* 
longed  nntU  he  arrives  of  age,  does  not,  where  he  Jias  no  olhsc  disabil- 
ities of  citizenship  than  those  arising  from  nonsgs»  .and  irhera  a  pre- 
Tioasly  appointed  gnardian  represents  him  at  home,  attaoh  the  disabilily 
of  aliniage  to  him  apoo  his  retam  to  assert  his  rights.    Pof«0T./f<O,M. 

ALTERATION  OF .  INSTRUMENTS. 
L  ImiATBBiAL  Altbratiok  OF  Ibstbuubbt,  BT  Pabtt  GLUMiKd  inn>BEl9; 

WILL  NOT  Ivtalidatb  SaIib,  althoagh  done  withoat  consent  of  malMr. 

Heed  ▼.  Boorkf  127. 
t.  Matebial  Altbbatiok  is  Onb  Which  Vabibb  HBaKnro  of  Ibstbumbbt. 

Id. 
i.  Ink  Traoino  of  Notb  Wbittbb  in  Pbboil  is  Immatbbial  AltbBatiob 

VBLBM  Lboibiutt  IS  Afibotbd.    Id. 
4  PiiBa  of  Fraudulbnt  Altbbatioh  of  Notb  is  Bad  anless  it  alleges  the 

altsmtloa  to  haye  been  made  withoat  maker's  aathority  or  consent.    Id. 
See  Nbqotiablb  iNsiBUMJCNTa^  11. 

ARBITRATIOKAND  AWARIX 
AwiXD  n  Fataict  Dbfbctitb  if  hot  Full  abb  Fdcal  urov  Au  Mjo* 
TMMB  SUBMRTBD.    SmUk  ▼.  PoUer,  108. 

ASSAULT. 
SeeGBXMiKAL  Law^^S. 

ASSIONMENTS. 

OF  FOTUBB  EaBNIBOS,  MaDB  BRHBB  to  SaOOBBPBanBV  IB- 
OB  TO  Obtaib  Futubb  Adtabobs»  is  Talid  and  binding  ss 
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AgMOft  oraditiNr  BMluiig  to  Hibj6ct  snoih  oiuniiigi  t6%fosl66  prooMSi  wlmf 
made  hj  one  in  the  aotoal  employment  of  another,  from  whom  he  is  re* 
oeiying  wagee  at  a  atipalated  rate,  though  the  emfdgyraent  ia  not  for  a 
fixed  period,  bat  may  be  terminated  atany  time  by  eitiier  party.  T'Aofer 
▼.  JTeU^,  220. 
IL  WmavEs  CoNTBAcr  n  Abbionablb  Whiok  Pbovxdb  tbav  Obuoob 
SHALL  VOT  Katioatb  oertain  waters  for  a  speeified  term,  and  that  if  he 
does  ao  he  will  pay  a  oertain  som  to  the  obUgee  or  hia  awjgni  Oak 
Steam  Kavigalhm  Cbw  t.  Wrighi^  611. 

See  BvnnNOB,  1ft. 

ATTACHMENTS. 
!•  Debxb  Bkduoid  to  Judomxnts  mat  bb  Attaohbd  where  the  JvdgmMrt 

and  attaohment  are  in  the  tame  ooort;  bat  raoh  a  ease  must  be  diatin* 

gnithed  from  one  where  the  garnishment  and  attachment  are  in  diffnent 

ooorts  of  the  same  state.    Skipper  y.  Foeter,  405. 
2.  GAKNismai's  Patmknt  of  Monxt  uniok  Bxbcution,  after  aenrioe  of  the 

garnishment,  is  no  defense  for  him.    The  debtor's  remedy  is  to  ask  for  a 

stay  of  ezeontion.    Id. 
8.  FuKD  IK  RiOBiyBB's  Hanm  is  not  Attaohablb,  being  snbjeot  to  the  order 

of  the  ooort,  and  in  custody  of  the  law.    Adams  v.  Ha$heU,  491. 

4.  Vkbdiot  on  IsBinB  upon  Gabkisrxb's  Answer  is  DgriBuriVK  in  not  Rb- 

SPONIUNO  TO  IssuB  when  the  answer  disdoees  no  debt  dne  at  the  time 
of  the  service  of  the  garnishment,  and  the  verdict  finds  the  gamidiee  in- 
debted after  the  service  of  the  garnishment.  Baitimore  S  Ohio  R.  R.  Ok 
T.  OaUaghue^B  Admmutraiars,  254. 

5.  Whkthbb  Gabnishmbnt  at  Law,  in  Viboinia,  Embraobs  Dbbts  BxisnNO 

at  Timb  of  Sebviob,  Patablb  IN  Futubb,  ^aore.  Id, 
•b  Dbglarations  of  Eicplotbb  of  Onb  Summdnbd  as  Gajiniskbb,  as  to  In- 
DBBTBDNBSS  OF  Gabnishkb,  to  defendant  are  not  admissible  in  issoe 
upon  garnishee's  answer  when  they  were  made  to  a  third  person  and  the 
employee  was  not  the  agent  of  the  garnishee  with  respect  to  the  in- 
debtedness. Id. 
See  AsBUuniBNTs,  1;  Cobfobations,  12, 13;  Estatm  of  DbobdbntSi  10. 

ATTORNEY  AND  CLIENT. 

L  Aitornet's  Authobitt  dobs  not  Cbasb  with  Rendition  of  Judgmbxt 
in  a  cause,  but  continues  for  the  purpose  of  directing  the  prooeedingi 
under  the  process  of  the  court  for  collection  of  the  judgment;  and  there- 
fore the  lien  of  an  execution  may  be  defeated  or  lost  by  an  order  of  the 
attorney  to  the  sheriff  to  postpone  the  sale,  and  to  allow  the  property 
levied  on  to  remain  in  possession  of  the  defendant  in  execution,  notwith- 
standing the  attorney  had  no  express  authority  or  instructions  from  his 
client  to  make  such  order.    AlberUon  v.  OokUbff,  380. 

IL  Attobnets  at  Law  mat  Obdinabilt,  bt  Written  Admissions  of  Faois 
in  Case,  bind  their  clients,  but  in  case  such  admissions  were  mads 
improvidently  or  through  mistake,  they  may  be  relieved  against,  and 
set  aside  upon  such  terms'as  may  be  just.    Harvqf  v.  Tkorpe,  344^ 
See  MoBTQAOBS,  3;  Powebs;  Pbooess,  1. 
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BAILMENTS. 
1.  AoT  Dom  GmATiB  n  Galled  Uaxdatm  or  Maxiutum.    Cmmer  ▼.  IFiii- 
.     «0n»761. 

1  IlELITIBT  OF  HORflB  TO  FaBEISB  WhO  G&ATUITOU8LT  OVFBS  TO  CUMM 

Hm  18  Bailmxvt  of  Hobsb,  avd  Farbdeb  Biooim  Mandatabt.    Id, 

K  MaKDATART,  A8  SuOHt  18  BiSPOHSIBLB  FOB  Ob06S  IoKOBAVOB  OB  OBOM 

Nbouobkcb.    Id, 

4  VdLLOwufo  IvBTBUonoii  n  Ebbonbous^  nr  Suit  bt  C.  aoaivbf  W. 
FOB  Malpbactiob  a8  Vbtbbinabt  Suboboh:  "If  W.  pretandad  to 
no  skill  M  a  firrierK  or  wm  not  known  to  0.  m  raoh,  Imt  m  a  matter  of 
friendahip,  or  otherwiie,  recommended  the  making  of  the  pimetafe»  and 
the  lame  waa  anented  to  by  0.,  and  the  pnnotore  waa  aooordingty  made^ 
W.  is  not  liable,  eren  though  the  hosM  died  in  oonseqnenoe  of  the  pono^ 
tnrt  ao  made."  And  thti  ii  ao  beoaaie  it  makea  W.'a  mandatary  position 
screen  him  from  all  liability.    Id. 

ft.  Obdinabt  Diuobnos  m,  as  Qbnbbal  Bulb,  Rbquibbd  nr  KAn.Mmi% 
where  the  oontrsot  is  of  mvtoal  benefit*  as  where  work  is  done  for  hire. 
Id. 

ft.  Havdatabt  is  Hbld  oblt  to  Slioht  Diuobbob,  bnt  is  responsible  for 
.    breach  of  orders,  ignorance,  gross  negligence,  or  tend.    Id. 

7*  DiuoBBOB  Rbqoibbd  18  Pbopobtiohbd  to  Valvb  of  PBoFBHnr  Bailbd, 
or  delicacy  of  operation  to  be  performed.    Id. 

BANKRUPTCY  AND  INSOLVENCY. 

L  It  18  Bakkbutt'8  Duty  to  Subbbhdeb  Pbopbbtt  Weigh  Hb  has  Fbaoi>- 
ULSMTLT  CoNTBTBD  BT  Dkeo  OF  Tbust,  which  Bonc  of  the  bene- 
ficiaries have  accepted  or  assented  to,  if  he  has  it  in  his  possession 
when  his  petition  is  filed,  becanse  it  is  assets  of  the  bankmptcy;  and  as 
against  the  assignee  in  bankmptcy  the  title  has  never  psssod  oat  of 
him;  and  as  to  the  assignee,  the  property  is  the  bankmpt'a  estate  in 
possession.    Ashley's  AdnCr  v.  Robinson^  387. 

SL  Vauditt  of  Bahkbupt'8  Disohabgb  is  not  Affbotbo  bt  Mebb  Fact 
Alonb  that  he,  prior  to  the  filing  of  his  petition,  made  a  frandulent  con« 
veyance  not  coming  within  the  second  section  of  Ihe  bankmpt  law.    Id. 

%.  FbAUD,  OB  WliJ^FOL  COMOBALMBNT  OF  ^WJlPKBTt  UBDBB  FoUBTH  SbCTIOB 

OF  Babbbdpt  Law,  is  mot  Nbcbkabilt  Pbovbd  by  the  bankmpt'a  non* 
surrender  of  proper^  which  he  has  frandalently  conveyed  prior  to  the 
filing  of  his  petition,  and  of  which  he  has  retained  possession  nntil  that 
time.    Id, 

C  BviDBKCB  OF  Fraud  nr  Dbbd  of  Assiovmbnt,  its  NoH-AOCBPTAiroB,  abd 
Bakkbopt'b  CoNmruBD  Possssaioir  of  property  until  petition  filed,  is 
admissible  as  affecting  the  qnestion  of  a  fundamental  or  willful  conceal* 
ment  of  his  property.    Id. 

ft.  Onus  of  Pboyibo  Cbbditob*8  Absbmt  to  Fraudulent  Dbbd  of  Tbuft  ob 
AssiuNMBNT  DiYOLVBB  ON  BANKRUPT,  wherc  party  assailing  the  bank* 
roptcy  proves  facts  tending  to  show  that  the  instrument  was  fraudulent. 
Creditor  is  not  required  to  negative  assent  of  the  beneficiaries.    Id, 

ft.  Priob  Ebasonablb  NonoB,  Spbciftino  in  Writing  Fraud  ob  Cob* 
OBALM BNT  for  which  a  bankrupt's  certificate  of  discharge  is  aasailed,  is 
aiqpressly  required  Vy  act  of  congress:  5  U.  S.  Stats,  at  lAige,  444.    /dL 
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7.  GksDnoK  OABVOff  Oomwu  Bankrupt^  CnsmcASs  ov '. 

any  gronnd  not  ateted  in  the  written  notioe  previontlj  gifwi.    Id. 

8.  Bavsbuft's  Dkslabatiovs  asb  kot  Apmihuibiji  nr  Bvidb90I»  nnder  a 

■pecifioation  of  his  tendnlent  omiMion  to  indade  in  his  aehodnla  two 
negroes,  Esther  and  Bhoda,  where  he  deolared,  a  few  weeks  after  filing 
his  petition,  that  the  purpose  for  which  he  wanted  a  horsey  at  that  time 
pnrdiased  hy  hlm»  was  *' to  send  to  North  Osrolina  for  fonr  or  five  negroes 
be  had  hid  ont  there;"  as  the  notioe  does  not  inform  him  that  the  omis- 
sion  from  his  sohednle  of  those  negroes  will  he  relied  npon  as  a  ground 
for  contesting  his  dischaige^  snch  dedaratiop  Is  prima/aeie  iirefafaat  to 
.  the  spedfioation.  Id. 
0.  Wherx  Baxkbupt's  Ducd  of  AssionaiiT  to  Pbbixbbb»  Gbiditoibs  n 
BmanciAL  to  Tmm,  thkui  Abukt  will  be  Tmft.th);  T»t  not  when  the 
assignment  was  made  with  intent  to  defrand  the  grantor^  other  oreditocs. 
Id. 

10.  Bamkbupt'h  Voluhtabt  Absxonmbht  to  Pebfbbbid  CBSDixoBa  nOp- 
XBATira  as  to  all  who  assent  to  it;  and  the  assent  of  all  is  not  i 
to  make  it  operative  as  a  conveyance.    Id. 

11.  Fraudulbht  Deed  of  Tbust  ob  AmomfSNT,  kot  ] 
TO  BY  Cbeditobs,  IS  BUT  Mbbb  Powbb»  whlch  is  revoked  by  the 
hankmptcy  of  the  grantor.    Id. 

12.  EVIDENOB  THAT  BaNXBUPT  HAS  Ck>LLECTED  JuBOMBIIT  AITIB  iHmnj- 

Tiov  of  his  proceedings  in  bsnkraptoy  is  irrelevant  and  fnadmisrihle  to 
prove  the  concealment  of  money.    Id. 

15.  Evidence  that  Bankbuft,  beiobe  ob  about  Tdcb  of  Fmldto  en 
PBTinoN,  Collected  Judgment  is  relevant,  as  affecting  the  question 
whether  he  had  money  when  he  filed  his  petition,  if  the  circomstanoea 
were  such  as  to  show  that  he  had  not  parted  with  the  modey  at  that 
time.    Id. 

14.  AflsioNEE  IN  Bankbuptot  mat,  Like  Cbeditobs,  Assebt  Inyaliditi 
OF  Bankeupt's  Fraudulent  Coztyetance,  for  he  is  sn  officer  created 
for  their  benefit    Id. 

16.  Assignees  in  Void  Bankbuptct  Fboceedings  abb  Mbbe  CusTODiAxa 
OB  Bailees  of  Fund  transferred  to  them  by  a  receiver  of  the  bankrapl 
estate  by  order  of  the  court;  and  after  the  failnre  of  the  bankraptoy  pro- 
oeedingB,  they  hold  it  subject  to  the  direction  of  the  court.  Adams  v. 
HasheU,  491. 

16.  If  Facts  Exist  SupnciENT  to  Show  Relevanot  of  DsoLABATiova 
wliich  are  primn/ctcie  irrele^'ant  to  the  specifications  of  fraud,  the  plaint 
ifF  must  prove  their  relevancy  by  showing  their  connection  with  facts 
already  proved,  or  by  offering  them  in  connection  with  facts  expected  to 
be  proved.    Ashlqf^s  AdnCr  v.  RobifMom^  387. 

BANKS  AND  BANKING. 
Babk  Tbllbb*8  Authobxtt  to  Accept  Checks  mat  be  Shown  upon  Tbiai^ 
withoat  the  necessity  of  an  averment  of  authority  in  an  indlotoisnt  ta 
forging  each  an.  acceptance.    StaU  v.  Morton^  20L 
See  GuABANTT,  1,  6,  8. 

BASTARDY. 
See  Pabent  and  CBnJk 
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BONA  FIDS  FUBGHA8BB8. 

1«  Tb  Simui  Paiot  to  Fiuynonov  Whiob  CkiUBS  of  Equnr  ! 
«o  SuMiQUBiff  BoKA  FiDB  PuBOHASKB,  he  must  make  a  foil  i 
o<  all  tlie  facte  and  dromnstaiioea  of  hit  oaae,  ao  thai  the  oonrt  may  be 
aUe  to  do  pwleot  equity  between  the  partiea.    JBwerU  r.  Agmi^  Z14, 

IL  It  IS  HOT  SuinamiT  job  Subsbquknt  Puboha8be  to  Alumb  that 
Hb  Masb  8ugh  Pubcbabb  ro&  Valuablb  Coiwn>BiuTiniff  wirnofj* 
NoncB.  The  oooaideration  nraat  have  been  aetoally  paid  before  notioa^ 
and  he  must  ao  allege.  If  bat  part  of  the  consideration  had  been  ao 
paid,  he  will  be  ptoteoted  only  pro  toato.     Id. 

§m  Dbbdb,  11;  BsBOonoysy  47;  Fbaudulbkt  Ooirfn:AiroBm  1;  TiiBra^wm 

ijni  TBKAKT.ft. 

B0UKDARIR8. 
br  ftnva  BomouBiBi  or  Labi^  Stbbbts,  whon  well  de6ned  and  derif* 
nated  bj  natoial  or  artificial  monnments,  will  go?eni  cooiae  and  dia> 
tanoe;  bat  where,  as  in  the  infancy  of  a  town,  the  streeto  are  only 
nndefined  portions  of  land  dedicated  to  public  nse,  and  themselves  re- 
qoiring  to  be  located,  they  cannot  govern  in  fixing  boondariea  of 
SaHmilaU  T.  Me^  and  Dawmm,  dM. 

BRID0S8. 

See] 


OHOSES  m  Acmas. 

See  llABBIBD  WOMBB,  LL 

COMMON  OARRTKRa 

L  OwBBB  or  TuQ-muT  is  Liable  as  Common  Cabbtbb,  It  Sbbms,  in  the 
towage  of  vessels.    Per  Heydenf eldt,  J.     WkUe  v.  The  Matf  Aim^  523. 

%  OwBBB  or  Tuo-boat  is  Bound  to  Employ  Nbobssabt  Pbudbnob,  Skill, 
AND  Adbquatb  Mbans  for  the  performaoce  of  the  contracte  of  towage 
whioh  he  undertakes,  whether  he  is  a  common  carrier  or  not.    Id. 

S.  Pboca  Faoib  Gasb  or  Nbouoxnob  aoainst  Cabbibb  is  Madb  out  bt 
Passbnobb  when  the  passenger  proves  that  he  was  sach,  snd  that  an 
accident  and  injory  occarred  to  him;  and  carrier  can  exonerate  himself 
only  by  rebntting  this  presamption.  Oaleiia  tie,  B.  B.  Oct.  Tanoood^ 
682. 

1  Pabtt  not  Suhkainino  Relation  or  Passbnobb  to  Oarbtbb  must,  in 
Addition  to  the  aooidsnt  and  his  own  injury,  affirmatively  show  his  own 
frsedom  from  oarelsssless  or  negligence  in  causing  or  contributing  to-pro* 
daoeil    Id. 

See  Fbbribs. 

COMMON  LAW. 
Law*  or  Rnoland,  as  Chanobd  and  MoDimD  bt  Statotb,  is  pail 
and  paroel  of  the  law  of  Alabama,  so  far  as  applicable  to  ito  ( 
and  institutions.    BmHow  v.  Lamhert^  374. 

See  Mabrixd  Womxn,  I. 
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OQNFLIOT  OF  LAWSb 
See  CoKTRACTS,  7-0;  Ixmim 

CONSTITUTIONAL  LAW. 

L  OomnTru'riowAL  PaovuiaN  that  No  Bill  shall  Bboou  Law  vaM 
reed  on  three  eeTerel  dsye  in  each  honee  of  the  genarel  aiiemMy  doai 
not  contemplate  that  everything  which  is  to  become  law  by  the  adoption 
of  each  bill  shall  be  thus  read.    Dew  v.  Cunnmgliamt  S62. 

tm  CoNOTiTUTAOWAL  Pbotibiov  Presoboiiio  Sttlb  OF  Lawb  will  Bot  invali- 
date a  body  of  laws  not  themselves  in  snob  style,  if  the  bill  by  which 
they  wera  adopted  panned  the  prescribed  style.    Id, 

CONTEMPT. 
ComnTMSNT  von  Cohtkicpt  uittil  Pabxt  Pat  ovke  Movst  5cM  or 
'  Possession  or  control  of  snch  party  at  the  time  of  institating  the  con- 
tempt proceedings,  as  shown  by  his  nnoontradicted  affidavit,  is  void  for 
want  of  jorisdiction,  the  coart  having  no  power  to  imprison  a  person  for 
oontempt  for  neglecting  or  refusing  to  perform  an  act  which  he  cannot 
perform.    Adam§  v.  HashelL  517. 

CONTRACTS. 

L  OWKXB  MUST  Pat  10&  RkFATIW  MaDB  U2n>Kll  CoNT&ACT  UPOV  MAOHIHBKr 

which  is  delivered  and  accepted,  notwithstanding  other  machinery,  of 
which  the  repaired  machinery  is  independent,  and  which  was  also  to  be 
repaired  under  the  contract,  is  not  repaired  or  delivered.  Ccweta  IHih 
MeuM/aekuring  Co.  v.  Rogers^  602. 

t.  BZPXKDITUBBS  BT  StRANGKB  OF  HIS  OWK  FUNDS  IN  MaWTENAKCB  ABD 

Education  of  Orphan  Child  who  subsequently  inherits  a  large  estate^ 
out  of  which,  however,  no  alloMrance  is  made  for  maintenance  or  educa- 
tion, is  a  consideration  sufficient  to  support  an  express  pronuse  on  the 
part  of  such  orphan,  made  after  she  becomes  of  age,  to  repay  the  said 
expenditures.    Baier  v.  Gregory ^  366. 

i.  ExF&iss  Pbomisb  bt  Orphan,  Madb  after  Cokino  of  Age,  to  in* 
demnify  her  brother-in-law,  at  whose  request  expenditures  were  made 
during  her  infancy  for  her  maintenance  and  education  whereby  he 
became  liable  therefor,  against  any  loss  he  might  thereby  sustain,  is  suffi- 
ciently supported  by  the  consideration  of  snch  liability  on  his  part    Id, 

4.  Contract  not  to  Navioatb  Certain  Waters  for  Certain  Time  is  vat 
Void  as  against  public  policy,  where  it  is  founded  on  a  sufficient  consid- 
eration, and  inures  to  the  obligee's  benefit.  CaL  Steam  NavigtUiam  Cbw 
V.  WrigK  Wl. 

•»  Costtract  in  Restraint  of  Tradb  is  not  Void,  it  seems,  where  there  is  a 
consideration  for  it,  and  good  reason  for  entering  into  it,  and  where  it 
imposes  no  restraint  not  beneficial  to  the  other  party  to  the  contract.  /dL 

I.  Contract  Creates  No  Monopolt  Which  Retrains  Competition  bt 
ONLT  One  Person,  leaving  all  others  free  to  enter  into  the  same  bad- 
ness.   Id, 

U  Lex  Loci  Contractus  will  not  Fullt  Fix  Status  of  Partxxs  or  Evbet 
Other  Place;  the  lex  fori  must  determine  the  mode  in  which  relifll  will 
be  administered.    Rooea  v.  Crif^,  679. 
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8i  Ii4WB  OF  AstatBOM  PuMm  or  Couxtbt  tbav  That  whub  OoanaAor  » 
Madb  iCAT  Ml  SuMntUTBD  BT  Pabhiu,  both  hi  rdatioB  to  the  l^gali^ 
and  extent  of  the  original  oblig«tioti»  and  in  rektion  to  the  reepeottre 
rights  of  the  pertiee,  for  a  violation  of  its  terms*  where  snbjeot^matterol 
oontraot  is  not  mahim  mi  se,  immoral,  or  contrary  to  the  local  poHi^,  or 
dangerous  to  the  peace  and  good  order  of  the  partioolar  commnnil^  in 
which  it  is  songht  to  be  enforced.  This  is  part  of  the  ju$  getUimm^  and 
is  enforced  ex  tomiiaie  when  the  enforcement  of  the  oontraot  is  sought  in 
the  oonrts  of  a  conntry  goyemed  by  a  diffnrent  rale  than  the  local  or 
adc^^ted  law  of  that  oontraot    MeAUiMer  v.  Smiih,  651. 

•»  When  Forugn  Contract  InsLr  is  Void  undbr  FoRiroif  Law,  It  is  Void 
Etkrtwhbrb,  and  it  will  not  be  enforced  in  the  home  conrts,  althoo^ 
it  is  valid  under  the  home  law.  And  home  courts  will  not  administer 
the  mere  penal  sanctions  of  a  foreign  law  by  forfeitures,    /d. 

§m  AflsiONMBirTS,  2;  Corporations,  1,  2;  Damaors,  2,  S,  7;  Bzbootors 
AND  Administrators,  17;  Infanot,  2-4;  Marriaor  and  Ditorobi 
MsRRfRD  Women,  8;  Mastir  and  Skrtant,  1, 2;  PAsnrRRSHiP,  I,  2| 
Sncmo  Pkrvormangs;  Statutb  of  Frauds. 

CORPOKATIONS. 

L  Prrson  is  Estopped  to  Dent  Existence  of  Corporation  at  T^mb  Hb 
Contracted  wira  It  as  Such,  if  it  could  then  have  ocostitutionally 
eiisted.     Twrf^fnhe  Co.  v.  MeCari^,  768. 

IL  Party  Contractino  with  Corporation  mat  Show  that  It  has  Sums- 
guENTLT  Ceased  to  be  a  corporation.    Jd. 

t.  Pleading  Which  Ayers  Cessation  of  Corporatr  Powers  must  show 
how  they  came  to  a  termination.    Id, 

4  It  cannot  rb  Shown  in  Defensb  to  Bun  of  Corporation  that  plaintifBi 
have  forfeited  their  corporate  rights  by  misuser  or  non«user.    Jd. 

L  Forfeiture  by  Misuser  or  Non-user  can  only  rr  Reached  by  Process 
ON  Behalf  of  State,  instituted  directly  against  the  corporation  for  the 
purpose  of  avoiding  the  charter  or  act  of  incorporation.  Individuab, 
cannot  avail  themselves  of  it  in  colUteral  suits  until  it  be  judicially 
declared.    Id, 

C  Plea  or  Answer  to  Suit  of  Corporation  Showino  Pacts  upon  Whiob, 
in  direct  proceeding,  the  corporate  powers  might  be  declared  at  an  end 
is  not  sufficient;  it  must  show  that  they  have  ceased.  Denial  of  corpo- 
rate existence  ought,  perhaps,  to  be  met  by  a  demurrer.    Id. 

7.  If  BY  Charter  or  by  Contract  Condftiox  Precedent  Exists  to  Bight 
TO  Exercisb  Corporatr  Powers,  it  must  be  performed  or  waived  by 
the  opposite  party  before  such  right  may  be  exercised.    Id, 

I.  Bailroad  Corporation  Incorporated  First  in  One  State,  wherein  is  its 
principal  place  of  business,  is  also  a  corporation  of  another  state  when  the 
latter  state  enacts  the  act  of  incorporation  of  the  former  state,  providing 
that  all  rights,  duties,  and  liabilities  pertaining  to  the  corporation  in  the 
locmerstateshallattadi  to  it  in  the  latter  state.  It  is  at  least  a  oorpora- 
ticn  of  the  latter  state  with  respect  to  its  road  constructed  within  that 
state^  especially  when  such  has  been  recognised  as  the  fact  by  subsequent 
statutes  of  the  state  and  acts  of  the  corporation.  BaiUmare  A  Ohio  JL 
JL  Co.  V.  OaUakmt^t  Adtttimittraior9,  254. 

Il  OoftPOiUXIONS  ARE  IN  LaW.  FOR  ClYU.  PURPOSBS,  DeBMBD  PEBSOBS.  Id, 


Digitized  by  VjOOQIC 


bi'k  Index. 

Ifk  OOBTORAIIOV  MAT  U  8lTBD  Ur  AVOCTBB  StATM  TBASt  TbAT  IS  WtOOm  U 

m  Pbivoipal  Omoi  and  chief  oAocr^s  rettdeno^  whm  it  it  alio  m 
oorpoitttion  of  tho  ttata  in  whiob  it  it  toed,  and  by  tlio  law  of  aooh  ifeMt 
Jnriadietion  of  a  domaatio  corporation  ia  not  confined  to  the  ooonty 
whflrain  ita  principal  o£Boa  ia,  or  chief  officer  reaided«  bat  aenrice  may  be 
made  on  an  ngent  of  the  corporation  within  the  coonty  where  the  aoit  ia 
properly  commenced,  with  publication  in  the  praaoribed  mode.    Id. 

11.  ''PXBaON,**  UbBD  IV  StATUTB,  BMBR4CI8,  fOB  ClYIL  PUBFOBH,  COB* 
P0RATI01I8  A8  WbLL  A8  KaTUBAL  PKBaONS.      id, 

12.  GOBPORATIOlf  MAT  BB   SUMMONBD  AND  CBABOBD  A8  OaBIOBBBB   Bndar 

atatntea  providing  for  gamiahment  of  '*  perNna.**    Id» 

It.  OOBfOBAnOV  MVCT  AHSWBB  OABinSHMBlIT  UBIIBB  ITS  OOBFOBAm  &EAL, 

which  ia  the  only  mode  in  wliich  it  can  anawer,  and  anoh  ia  the  caaa 
where  the  atatnta  proridea  that  when  any  gamiahee  ahall  tppear,  heehaU 
be  examined  on  MUfch.    Id, 

li.  COBPOBATIOV  U  LlABLB  VOB  TOBTS  OF  AOBBTS  WRHDr  AkPABBHT  SoOPI 

OF  THBIB  AuTHOBiTT,  OT  in  the  pomiit  of  the  general  porpoae  of  the 
charter.    J<me§  ▼.  We$Um  VehiunU  R,  R,  Co.,  208. 

1ft.  COBPORATIOH  Hi  LlABLBTO  IKIPKBUVBD  PaBTZB  WHBB  DbFABSUBB  IBOM 

Chabtkb  Powibs  18  SuGBT  AND  Inoidbntal,  and  not  each  aa  to  give 
notice  of  itaelf.    Id. 

16.  Cafaotft  of  Cobfobation  to  Sub  is  Sufficibhtlt  Atbbbbd  by  ally- 
ing that  it  ia  a  corporation  nnder  the  lawa  of  the  atate,  in  Oalifonia. 
Chlifcinikt  Steam  2faiDigeUi<m  Co,  v.  Wright,  611. 

17.  Pabtibb  Who  iv  thbib  Individual  Nambs.  Siov  Pbomi880BT  Kotb,  in 
which  they  are  deacribed  aa  the  troateea  of  a  corporation,  are  pHmm 
/aeie  peraonally  liable  thereon;  but  they  may  prove  by  parol  that  th^ 
had  antbority  to  execate  notea  for  the  corporation,  that  the  note  waa 
given  for  a  debt  dne  by  the  corpomtion,  and  waa  intended  to  bind  it 
alone,  and  not  them,  and  that  theae  facta  were  knoWn  to  the  payee. 
Proof  of  anch  facta  will  relieve  them  from  peraonal  liability.  JVaifnkam 
V.  Jaekaon,  152. 

IS.  SrOOKHOLDBBtf  MAT  MAINTAIN  BiLL,  TO  WmOH  COBFOBATIOV  IS  PaBTT 

Dbfbndant,  AGAINST  Rbmainino  Stockholdbbs  who  have  a  majority  of 
the  stock  and  conatitote  a  majority  of  the  directcra,  where  the  bOl 
cbafgea  anch  directcra  with  fraudulently  combining  to  appropriate  the 
fnnda  of  the  corporation  for  their  individual  benefit,  dectroying  the  bnai- 
neaa  and  depreciating  the  stock,  improperly  withdrawing  the  fnnda  of 
the  corporation,  concealing  their  amount  and  refnaing  to  permit  it  to  be 
charged  on  the  hooka,  or  to  permit  auita  to  be  brought  for  ita  recovery, 
and  threatening  to  aell  the  corporation  property  for  leaa  than  ita  valne^ 
and  to  waate  and  deatroy  it  for  their  indiridual  benefit,  and  praying  for  a 
diacloanre  and  an  accoont,  the  payment  of  whatever  may  be  dne  to  the 
corporation,  and  an  injunction  against  aelling  or  waating  ita  property. 
8€eur$  V.  HoUhUu,  057. 

lOi  Ott's  Liabiutt  to  Bbfaib  Stbbbt  Is  Susfbndbd  whilb  Qbadibo  er 
other  alterations  are  going  on,  rendering  anch  atreet  temporarily  impaaai^ 
ble.    Jame»  v.  San  Fiuncuoo,  520. 

90i  CiTT  IS  not  Liable  to  Pbbson  Injubsd  bt  Faluno  into  EzoATAnov 
in  a  street  which  is  being  graded,  through  the  neglect  of  the  contraolat 
or  his  servaota  in  omitting  to  place  a  li^t  or  railing  there.    Id. 
See  Kbouobnos,  4;  Ratlboapb;  Rifabiaw  Biobts,  20. 
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00-TKNAHOY,  • 
1  Tmumn  m  Oomrav  oav  onr  bb  DMnunrsD  Ij  aHtaf  all  ^Mttttv 

in  «M  holder,  or  bjpwtttfam.    BtUUvm  v.  MeLttmM,  79fk 
%  BvLB  nuT  wHBui  Ovs  Oo-<nauHT  Pubobahs  nr  IvouiOEAiKni  oe  Ap- 

▼nn  Trlx»  ho  is  ordinarily  hold  to  hn?o  dooo  oo  lor  aO  hia  oo-tanaata 

hardly  applioa  to  oo-ooeapanta  of  tho  poblio  landa  of  tho  Unitod  Stataa. 

Id, 
S.  Kofmn  to  Onv  Tbkavt  nr  Cknoioir,  Wro  PuBOBiaaa  foe  Bsmsmim  am 

Co-rairAST8»  of  a  dofaot  in  tho  titlo  to  tho  fwopottj  pnrehatad,  ia  not 

DOtioo  to  hia  oo-tenanta.    Patritr  ▼•  JTom^  S8S. 

i.  Oo-TBHAiraB  ABK  NOV  BOUKP  BT  TkVABT  IB  GOMllOBli  AoOBrTANOB  Of  tha 

porohaaa  nooftj  of  land  agreod  to  ho  oonrayod  by  anoh  oo-tenanta  afl« 
tho  right  to  a  ooonyonoe  haa  boon  f orfaitad.    PemU  r.  CmdHmd,  (MSl 

SOO  PaB9BXB8BIF»  d. 

OOUBia 

1.  BtBB¥  OoOBT  18  JUDOB   OB  m  OWB   PbOOBBDIBOB^  ABn  MAT  DiBBor 

Obdebb  to  bb  Bmtbbbd  Kubo  pbo  Tubo.    BwmtU  t.  8iat$^  18L 

2.  Bulb  or  Goubt  must  bb  Subobdutatb  to  Law,  and  in  oaae  of  ooofliol 

tho  law  will  provaiL    SueJdei/'s  Adm'r  ▼.  Botd^ard,  240. 

S.  JuDGB  18  Pbbsumbd  TO  Kkow  Histort  of  tho  oonntry  in  whioh  ho  pra- 
aidaa,  and  tha  loading  traita  ontering  into  that  hiatory.  Conger  ▼.  Ifeaacr, 
628. 

C  OouBT  18  Pbbsumbd  Judioiallt  to  hayb  Known  or  EzrauxioN  of 
Tbbm  or  OrriOB  or  Shbbhf,  ita  oxeootiTa  oiBoar,  iHiathar  hj  limita- 
tion  or  death,  and  in  the  appointment  of  another  offioer  to  have  aotad 
on  ita  Jndioial  knowledge.    SaiUmtiaU  t.  RUey  amd  Daweom,  884. 
See  Pbobaxb  Coubxs;  Starb  BaoiaiB. 

<X)VSNAinU 
IfoDmr  ov  Lanb  Passbi  to  Eaob  or  Two  Oeantbbb,  and  Obantob  » 

TBBBBTOBB  LlABLB  ON  CoyBNANVI  TO  OnB  GbANTBB  TO  KZTBBT  <mLT  of 

the  other  moiety  of  the  eatate  eooTeyed,  where  aepaaate  deeda  of  the 
aane  pieoeof  land  are  exeonted  and  deliTerad  to  thegranteeaatthaaaao 
timab  and  neither  waa  aware  of  the  oonToyance  to  the  other,  and  both  tha 
deeda  ware  left  for  raoofd  at  the  aaaaa  time.    iWrie  r.  ifotAer,  102. 
See  Damaobs,  8. 

CRIMINAL  LAW. 

L  Ko  Man  oan  bb  Cboiinallt  AriBonD  bt  Aon  oe  DBOLAEAnoBS  or 

SfEANOBE;  bat  where  a  priWty  and  ooinmnnity  of  deaign  ha^e  bean 

eatabliahed,  the  aota,  deelarationi,  and  condnot  of  all  the  aiaoHataa,  in 

fntheranoe  of  their  oommon  nnUwfnl  porpoae,  are  eridenoe  againat  eaeh 

2.  Sbboe  by  Coubt  in  Admittino  Dbolaeation  or  AasooiATB  to  Cbimb 
before  a  privity  and  oommonity  of  deaign  had  been  eatabliahed  may  be 


Digitized  by  VjOOQIC 


} 


S18  Ibtdsx. 

omwl  by  snffloiditt^  showiiig  moh  uomnnmity  of  dMipi  Aflw  tto  i 
•Son  of  the  dedamtioii  iiTevidaiiee.    Idi  '• 

t.  ClBOUIT  COUBT  OF  COWSY  WHXBB  CBUn  IS  CoMIUTTED,  HATIVO  JUBD 

Dionov  OF  OFFBNaB,  hM  jnriadiMion  of  the  pencil  of  tlie  party  oomiiiit- 
ting*!^  whether  his  i^peumooe  ynm  Tolimtafy 'OF  by-lefpU^^o^ioiont  witb^ 
oat  regard  to .hifcitizeiiahip.    8taUy..Chapinf4S2* 

4t  If  Cbooi  is  Immbdiats  Resitut  of  Pabtt's  Apt,  Hi  is  Akswebamem 
FOB  It  hi  the  conrts  of  the  state  where  it  is  oommitted,  tfaongli  ao^isUy 
absent  from  the  state  at  the  time  he  does  the  act.  ,Id. 

ft.  Pabtf  Absent  fbom  Stats  Ck>iaciTTnvo  Obucb  tbxbb  vr  Mbsps  of 
.  IinvoGBVTAoBNT  is  regarded  as  being  perK»aUypresent»  sod  osalMTheld 
rssponeible  for  the  offionse*    Id, 

ft.  AOOBSABT  BKFOBB  FaCT>  WhO  18  BsSIDBlfT  OF  AnOTBBB  SsAXB  AT  jltMB 

Cbxmb  is  Committb>,  is  answerable  in  the  ooorts  of  the  state  of  which  he 
Is  a  reeident*  while  the  principal  is  indictable  in  the  ooarts  of  the  stats 
where  the  crime  is  committed.    Id, 

7.  Act  Done  with  Fblovious  LfxiMT  Comsmtutmi  Ko  Fbloht  vbuss 
Couplbd  with  present  ability  and  means  to  execute.    SiaU  ▼.  8waU$f  772. 

ft.  Thbbb  is  No  Assault  with  Intbht  to  Ck>MMiT  Mubdkb  where  A.  fires 
a  gon  at  B.  at  the  distance  of  forty  feet»  with  intent  to  murder  him,  if 
the  gun  is  in  fact  loaded  with  powder  and  a  light  oCtton  wad,  althoo^ 
A.  believes  it  to  be  loaded  with  powder  and  balL    Id, 

ft.  Rbquibements  of  Indiotmbnt  vvuksl  Gaufobkia  Statutb  are  almost,  if 
not  quite,  the  same  as  at  common  law,  except  as  to  the  manner  of  stating 
the  matter  necesaary  to  be  charged.    People  ▼.  Aro,  603. 

10.  IVDICTM KNT  FOB  MURBKB  CoNTAXNINO  NO  DXSCBIPTIOV  OF  OfFBNSX,  OT 

statement  that  the  deceased  came  to  his  death  by  the  wounds  inflicted, 
but  simply  charging  that  the  accused  did,  at  a  certain  time  and  place, 
'•with  a  Colt's  pistol  and  dirk-knife,  wOlfuUy,  feloniously,  and  with 
malice  aforethought,  kill,  murder,  and  do  to  death**  the  deceased,  is 
fatally  defective.    Id, 

U.  Mubdkb  is  Conclusion  of  Law  from  certain  facts,  snd  the  facts  must  be 
alleged  in  an  indictment  for  the  offense.    Id, 

12.  Indiotksmt  fob  Mubdkb  must  Allbgb  Day  of  Dbath  of  Diokasbdw 
Id. 

1ft.  Stmftoms  of  Thkmsklvbs  abk  laauFFiuiBNT  TO  SuBBAiir  Ooirvion<m  fob 
Administkbino  Poison.  The  indirect  proof  considered  salisfaotoiy  is 
such  cases  ie  that  of  chemical  analyeie  and  tests  of  the  contents  of  the 
stomach  and  bowels.    Joe  v.  Statef  579. 

li.  PaBTT  ChaBOXD  nr  InDICTMKNT  WITH  DkFKNDANT  with  SaMB  OlFXNSK, 

who  has  not  been  tried  and  acquitted  or  ccmvioted,  is  not  a  competent 
witness  for  the  defendant.  Mbs$  v.  SUUe^  433. 
Iff.  Two  Offbksks  Committkd  bt  Samb  Pxbson  icat  bb  Included  in  Samb 
Indicimknt,  in  different  counts,  where  they  are  of  the  same  general 
nature  and  belong  to  the  same  family  of  crimes,  and  where  the  mode 
of  trial  and  nature  of  the  punishment  are  also  the  ssme,  although  they 
aaay  be  puniehed  with  different  degrees  of  acTerity.  Jokiuon  y.  Staie, 
ftftft. 

1ft.  LaBCKNT  fbom  PXBSOH  and  OBTAIHINO  MoNKT  UNDXB  FaLBB  PBSIXHSBfi 

belong  to  '*the  same  family  of  crimes,"  and  may  be  johied  in  the  sasM 
ladiotment.    Id, 
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17.  AmasBios  or  Faihek  d  OoMFmnr  K?u>mbiub  to  ■how  th>t  fhapenos 
with  whom  ho  had  Mzaml  interooono  wm  hit  dmaffxb&r*    Btrgm  ▼•  Ao- 

1&  PsooF  or  Wbat  LrmroMT  Abshit  WmnBSB  TmmwiMD  to  oh  Fobmek 
Trial  is  Inadmisbiblb  in  a  rahMqiioiit  trial  of  the  wmom  oaaae.    Id, 

19.  CoNrsssiov  or  Aoousbd  is  iNsumooKT  to  Comnor,  nr  It  is  UirooB* 
BOBOBATSD  hj  any  oiroomatance  inspiring  belief  in  iti  trath^  arismg  out 
jf  the  condnot  of  the  aoooaed,  or  otherwise.    Id, 

20.  iKVwrMEtn  ro&  Ihobt  SumomiTLT  Atsbs  BiLATioiramp  or  Pabbmw 
AND  Child^  whero  it  ohaiges  that  defendant  A.  oommitted  the  incestii- 
OQS  acts  upon  the  person  of  B.,  the  said  B.  then  and  there  being  the 
danghter  of  him,  the  said  A.    Id, 

SI.  Ik  Rapx  Casb,  Avt  Faot  Tihdino  to  IimBDroB  that  thibb  was  mm 
Utmost  Reluotavcs  and  resistanoe  by  the  proseontriz,  where  she  is  the 
s(de  witness,  and  the  defendant  is  oompelled  to  rely  on  droomstsatisl 
eyidence,  is  always  admissible;  as,  that  there  was  no  immediate  disdloa- 
nre,  no  ontery,  thoogh  help  was  known  to  be  at  hand,  etc  F9opk  t. 
BenmmteO^ 

22.  Etidbicos  or  PAitncuLA&  Aois  or  Intsbooubsb  Bt  Pbosboutbix  bob 
Rapb  with  Othbbs  than  the  defendant  is  admissible  for  the  defense, 
thoogh  the  proseoatrix  was  not  asked  oonoeming  them,  for  the  porposs^ 
not  so  mnch  of  impeaching  her,  as  of  rebatting  the  ]^rasomption  of  want 
of  assent,  where  she  is  the  only  witness  for  the  prosecntion.    Id. 

23.  Bulb  that  oblt  Evidbnob  or  Pbosboutbiz*  Gbnbbal  BKruTAnoir  bob 
Umohastitt,  and  not  evidence  of  partioalar  aots,  is  admissible  to  impeach 
her  testimony  on  an  indictment  for  rape,  admitting  the  general  sound* 
ness  of  snch  rale,  shoold  not  be  applied  where  the  proeeontrix  is  yonng^ 
inexperienced,  has  lived  a  sednded  life,  and  where  her  proclivities  csa 
be  shown  only  by  proof  of  specific  acts  of  lewdness.    Id, 

21.  JOBT  SHOULD  BB  CaUTIOBHD  AGAINST  OomnOKIHO  BOB  BaPB  OB  PbOSBOU* 

TBix*  Testimony  alone^  uncorroborated  ^7  other  evidence,  direct  or 
circnmstantiAL    Id. 

2S.  Evidbnob  is  Admtssiblb  or  Aorbkmbnt  bbtwbbn  DBrBNDANTS  to  Pbo* 
CURB  MoNBY  by  means  of  forged  paper  from  banks,  without  reference 
to  any  particular  one,  in  an  indictment  against  several  persons  for  for^ 
gery  upon  a  bank  check.    8t€Ue  v.  Morten^  201. 

25.  To  Sustain  Indiotmbnt  bob  FObobht,  It  must  bb  Bbouoht  withib 
SiATUTB.  The  making  or  altering  of  an  instrument  not  nsmed  in  the 
statute  is  indictable  as  a  iniBdemeanor  at  common  law,  but  not  punish- 
able by  sentence  to  the  state  prison,  according  to  the  statute  against 
forgery.    Id, 

tj,  Ihdictmbnt  is  NOT  Opbn  to  OBJBonoN  or  DorumTi,  in  alleging  thai 
the  defendant  forged,  and  caused  to  be  forged,  and  aided  in  foiging;  these 
aots  are  not  only  the  same  offense,  under  the  statute,  but  sre  in  l^gal 
contemplation  the  same  act.    Id, 

Sa.  Bank  Chbck  mat  bb  Dbscribbd  as  Obdbb  bob  Monbt,  oh  as  Bill  or 
EzoHANOB,  in  an  indictment  for  forgery.    Id. 

ttL  Fatal  Vabianob  dobs  not  Exist  bbtwbbn  Allbqatiov  nr  Indiotmbnt 
roH  FdBOBBT,  to  the  effoct  that  an  order  was  drawn  upon  the  '*  presi- 
dent,  directom,  and  company  of  the  Bank  of  Veigennes,**  and  prod 
that  the  order  was  drawn  upon  the  *'  Bank  of  Vergennes,**  unless  the  in* 
Am.  Dao.  Vol.  LZY— 62 
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stnunent  it  dtieribed  m  importiiig  the  woidt  of  the  allegation  vpn  Hi 
faoo.    Id. 

10.  ALLBOATIOH  that  ObDBB  WA8  DrAWKON  OoSPOBATIOK  BT  DnVEBXIlT 

Naiu  vbom  Namb  of  Imoobpo&ation  is  Unkxcsssabt  in  an  indiet- 
ment  for  forgery,  where  the  instamment  is  set  forth  in  tuBeverbcu    Id, 

81.  Indob&kmsnt  on  Baiol  Cheok  by  Lstteb»  that  It  is  Good  vob  Cbbtaiii 
Amount,  is  Cobbbctlt  Cuabgbd  in  an  indictment  for  foigery,  as  an 
acceptance  of  the  order.    Id, 

82.  FOBOBB  OF  AOOKPTANGB  OF  BaNK  ChBOK  18  BoUND  BT  HIS  OWV  KlPBB- 

\^  SBVTATioy,  and  is  estopped  from  denying  the  aothori^  of  the  teUs^ 

^  whose  name  is  focgedf  to  make  snoh  an  aooeptanoe.    Id» 

f  See  Svii>BV<»,  1. 

CUBTESY. 
See  HuBBAVD  aki>  W^fi,  d. 

CUSTOMS. 
L  OowoM  LoKQ  AoqunscKD  dt  and  SAyoriufiEu  by  JuyouL  DBcaawnr,  waA 

which  has  given  rise  to  the  systems  of  common  law  and  the  law  msr- 
ohant,  iunonnts  to  positive  law,  is  jndidally  noticed,  and  not  the  snbjeot 
of  proof.    Barlow  v.  Lambert,  374. 

2.  LooAL  Customs  os  Pabtioulab  Usagbs  do  hot  Amount  to  Bulb  of 
Action,  are  the  subject  of  proof  like  other  facts,  and  are  hat  a  part  of  a 
contract,  and  parties  may  therefore  place  their  contracts,  by  agreement, 
witiiont  the  influence  of  snch  custom;  and  where  custom  and  oontraet 
ocmflict,  thjB  JIf t^  prevails.    Id. 

8.  BviDBNOBpF  iJopjLh  CUSTOM  IS  Admibsiblb  to  supply  details  in  oral  or  writ- 
ten oontractin^regard  to  which  the  contract  itself  is  silent,  or  to  ezi>bia 
provincialisms  or  technical  terms  which  have  acquired  a  known,  fixed, 
and  definite  meaning,  different  from  the  ordinary  import  of  such  terms, 
'  or  where  such  terms,  if  not  explained,  are  susceptible  of  more  than  one 
rea^nable  construction;  but  evidence  of  snch  custom  is  not  admissible 
to  contravene  any  express  contract  or  provision  of  law,  or  principle  of 
ptiblio  policy,  nor  to  give  a  meaning  different  from  their  natural  import 
to  {>liun  and  unambiguous  words  and  phrases.    Id, 

C  fivn>BNOB  OF  Local  Custom  is  Inadmissiblb  to  Show  that  a  stipulation  in 

*  a  contract  of  hiring  of  a  slave,  that  the  hirer  was  to  '*  lose  the  negro's 

lost  time,**  a  plain  and  unambiguous  term  in  itself,  related  to  time  lost 

by  sickness  or  running  away  of  the  slave,  and  not  to  loss  of  time  in  eon- 

sequence  of  death  of  the  negro.    Id, 

See  Usagbs. 

DAMAGES. 

t  Mbasubb  of  Bamaobs  in  Dbtinub  fob  Slavb  is  Annual  Hxbb;  bat  in- 
terest cannot  be  allowed  on  the  hire.    Fraliek  v.  PreiUff,  413. 

2.  Pbobpbctivb  Pbofits  that  abb  Too  Bbmotb  ob  Unobbtain  are  not  to  be 
admitted  as  an  element  of  damages  for  breach  of  contract.  Coweta  IkiU 
Mfg*  Co.  V.  Rogers,  602. 

Ii  Pbosfbctivb  Pbofits  of  Cotton  Faotobt  abb  Too  Unobbtain  to  Fur- 
nish Elbmbnt  of  Damagbs  for  breach  of  contract  to  repair  maohinsqr 
of  the  factory.    Id. 


Digitized  by  VjOOQIC 


BnuEZ.  819 

4k  SnouL  DiXAOS  ouunrov  ui  Rkxivebxd  iv  Aonov  ioe  WwntawuL  Tax- 
no  and  withholding  of  alavM,  ubIom  it  be^  in  legal  contemplation,  the 
natoral  and  proximate  oonaeqaenoe  of  the  tortioas  act  alleged  in  the 
oomplaint.    Burton  ▼.  HoKeyt  401. 

6»  ExPBNSB  OF  Trahspovtation  NacnsAJtiLT  Inoorbxd  bt  Plauvthf  nr 
FuLFiLLiNO  HIS  Pabt  OF  AoftBiMBNT  is  legitimate  item  of  damages,  in 
an  action  for  breach  of  the  contract.    Coweta  FalU  Mfg.  ▼.  Rofjen^  002. 

0.  Pationtb  bt  Q&antor  to  GRAirnoi  ok  Aooouvt  of  BRXAcan  of  Cotb- 
HA1IT8  ABB  ApMTagiBLB  IM  MiTiOATiOK  OF  Daxaobb,  nnder  a  plea  by  th# 
giBntor  that  he  hae  kept  and  performed  hie  covenant!.  Ferritr.  Motktr^ 
102. 

7.  QuBanoB  wmauiBB  Sum  CkmyuTUTits  Liquipatbp  DAiuaBS  ob  PBHAarr, 

which  is  agreed  on  inacontraotaaamearareof  damages  for  a  breach,  de> 
pends  npon  the  intent  of  the  parties  and  the  drcnmstancea  of  the  ease, 
CaL  Steam  jVov.  Co.  ▼.  Wright^  511. 

8.  Civil  Liabiutt  dobs  vot  Exist  at  Commov  Law  fob  Dsstbuctiob  ot 

HvMAX  IiFB,  whatever  the  nature  of  the  consequences  may  be,  or  how- 
ever clearly  such  a  wrong  may  involve  pecuniary  damage.  CotmeetiaU 
M,  L.  Ins.  Co.  V.  Niew  York  is  New  Haven  R.  R.  Co.^  571. 

0.  Lboal  Injubt  oakvot  bb  Suobssfollt  Claimed  from  Anothbb  beoauaa 

the  latter  has  injured  a  third  person  in  such  a  manner  that  the  plaintiff's 
contract  liabilities  are  thereby  affected.    Id. 
See  ExBOUTOBS  axd  Admbvistbatobs,  15;  Landlobd  avd  Tbnabt,  6;  Kati- 
OABLB  BivxBS,  5;  Plbadino  aitd  PsAonoB,  18,  31;  Ratlboads,  3;  Bb- 
uoious  Socnnis;  Ripabiav  Riohtb,  14,  15;  Vbndob  axd  Vbxdbx,  2. 

DEBTOR  AND  CREDITOR. 

1.  To  Chabox  Cbxditob  with  Loss  whxx  Patmxht  is  Madx  bt  Rxmit- 

TAMOB  BT  LxTKBB,  the  debtor  must  prove  either  the  express  direotion  of 
the  creditor  to  remit  in  that  mode,  or  a  usage  or  course  of  dealing  from 
which  the  authority  <^  the  creditor  may  be  inferred.  Burr  v.  SicHee^  438. 

2.  DlBBOTIOX  BT  CbBDITOB  TO  RbMIT  MoXBT  WITHOUT  SpBOIFTINO  MoDB 

win  not  authorise  the  debtor  to  select  the  mail  as  the  medium  of  con* 
veyanoe  to  the  creditor,  so  as  to  impose  the  risk  of  the  remittanoeapon  him. 
Id. 

S.  Pbbvious  Bbmittaxgb  bt  Lbtixb  dobs  mot  AuTHOBm  Dbbiob  to  adopt 
the  mode  pursued  in  that  instanooas  the  one  by  which  the  creditor 
desiree  future  remittances  to  be  made,  so  as  to  impose  the  risk  of  loss  In 
tranaitu  on  him.    Id. 

4.  Dbbtob  ik  Failixo  Ciboumstaxcis  mat  Pbbfbb  Oxb  Obbdoob  to  an- 
other, by  assignment  of  his  estate  in  trust,  made  in  good  faith,  when  mm 
Isgal  piohibitioii  exists.  An^sCaokf  v.  ./bAMKoM,  458. 
See  Gots. 

DEBDa 
L  BMSTAiBixDBBDEnopALLPABTiBSAXDPBiTiBs,asBgenMalni]e^bat 

this  rule  does  not  extend  to  mere  desoription  or  non  ssssntisi  nvefmsttts. 

OtbomeY.  BndkoU^  488. 
8.  Gbaxtob  IX  Dbid  IS  xoT  EsioPFXD  BT  Rboital  THAT  Hb  Hbld  nr  TMM 

for  the  grantee  in  a  soitagainst  the  grantee,  whsre  no  new  parties  havs 

intervened.    Id. 
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t.  Dbkd  DBWMBnro  Osasiob  as  GvAXDiAxr,  ahd  Baomvo  Av 
BT  Probatx  Coubs  to  8sll»  18  VAUPt  and  sii£Boi«nt  ta 
title,  where  it  appean  by  the  reoords  of  the  ooort^  or  the  osdw  iMt 
that  the  ooort  had  jurisdiction  of  the  aabjeot-matter,  and  proceeded  vega* 
larly  in  making  the  decree.    Howard  v.  Lee^  650. 

4.  DxBD  ov  Got,  Exioutbd  in  Anothxk  State,  is  hot  Bbquibkd^  bt  Stav- 
X7TB8  OF  AiiABAMA,  TO  BB  RsooRDKD  IB  Tkat  Statb,  thoQgh  the  deed 
might  create  an  estate  for  life,  with  remainder  over.  IMiek  ▼•  Preatefh 
413. 

&  Escbow,  TO  BB  Dbuvbbbd  UPON  Pbbiobkanob  ov  Cbbsain  CONVmONS,  is, 
until  their  performance,  a  mere  ecrolL  If  the  grantee  obtains  powsrioa 
of  the  escrow  without  the  performance  of  the  conditions,  he  acquires  no 
title  thereby.    Everti  v.  AgneSt  314. 

6.  DbLIVBBT  OF  ESCBOW,  TO  BE  VaLID,  HUST  BB  WITH  ASSBMT  OV  OB4NT0B. 

If  its  deliyery  is  made  to  depend  upon  the  performance  of  certain  oondi* 
tions,  his  consent  is  withheld  until  such  performance.    Id, 

7.  Bboobdino  ov  Esgbow  does  not  Makb  It  1)bbd»  so  as  to  Fbotbot  Pd»* 

CHA8EB  from  the  grantee  upon  faith  of  his  mere  record  title^  where  such 
escrow  had  never  been  validly  delivered  to  such  grantee.  Id. 
a.  As  bbtwbbn  Qbantob  in  Escbow  and  Purchaser  vbom  Gbanteb 
THEREIN,  who  had  fraudulently  procured  its  delivery  to  him,  the  supe> 
rior  equity  is  with  the  original  owner,  who  has  never  voluntarily  parted 
with  his  title.    Id. 

9.  Defositart  ov  Escrow  is  as  Much  Agent  ov  Qranteb  as  ov  Qbantob. 

If  he  delivers  escrow  before  the  proper  conditions  have  been  perfonned, 
he  cannot  be  said  to  have  done  so  as  the  agent  of  the  grantor.    Id. 

10,  To  Obtain  Escrow  from  Depo8itar7  without  Performino  CoNDmoBs 
upon  Which  It  was  to  be  delivered  is  as  much  against  the  assent  of 
the  grantor  as  it  would  be  to  take  it  from  the  desk  or  drawer  where  the 
grantor  had  deposited  it  without  his  knowledge  or  consent.    Id, 

IL  Bona  Fide  Purchaser— Deuvebt  ov  Deed  as  Escrow.— It  would  seem 
that  where  a  deed  deposited  as  an  escrow  is  obtained  without  perform- 
ance of  the  conditions,  by  operating  upon  the  fears  or  credulity  of  the 
depositary,  or  by  fraadulent  collusion  with  him,  or  by  other  undue 
means,  it  bears  a  closer  analogy  to  the  case  of  a  forged  or  stolen  deed 
than  it  does  to  that  of  a  fraud  practiced  directly  upon  the  grantor,  by 
means  of  which  he  is  induced  to  deliver  it.  In  the  latter  case,  the  legal 
title  passes  and  a  subsequent  bona  Jide  purchaser  is  protected.  In  tha 
former,  no  title  passes  whatever,  and  a  sabeequent  purchaser  is  not  pro- 
tected.    Id. 

12.  Record  Copt  ov  Lost  Deed,  or  Transcript  therbov,  under  statute  d»> 
daring  them  to  be  ''as  good  and  effectual  and  available  in  law  a»  if  the 
original  deed  were  then  and  there  produced  and  proved,"  is  prima  /aei€ 
evidence  of  the  contents  of  the  deed,  on  the  presumption  that  publio 
officers  have  discharged  the  duties  which  are  required  of  them  by  law» 
but  is  not  conclusive,  and  parol  evidence  is  admissible  to  show  that  sneb 
record  is  not  correct.    Harvey  v.  Thorpe^  344. 

18.  Contents  ov  Lost  Deed  mat  be  Proyed  bt  Parol  ADiosnoNS,  when  a 
proper  predicate  for  the  introduction  of  secondary  evidence  has  been  laid, 
and  the  admissions  are  competent  evidenoe  of  any  fact  provable  by  parol. 
FnUckY.PruUg.41Z. 
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14i  SUfflUUDTf  PUEDtOATI  IB  LaZD  90  ^fTBODVOB  BeOOKDAXT  BtIDSHOI  Of 

Cownam  or  Lon  ani>  Aitoodit  Dsid»  whsre  its  «z!stMioe  and  exeeo* 
tloii  are  pttmd  bjpuoU  that  it  b  wHhin  the  power  of  the  adyerae  par^jr 
to  prodnoe  it»  and  that  he  has  failed  to  do  ao  after  notioe.    Id, 

1&.  TiTLB  IB  HOT  BMvmnED  iv  Obahtor  BT  1>B8TBUOnO>  OB  0aH0BLL4TI0II 
or  BIB  Deed  by  lumaelf  and  the  grantee.    ParhetT.  Kane,  288. 

16l  Aiohouqh  DnTRUonoir  of  Died  bt  Qbahtkb,  with  Ihtbhtioii  of  Bb- 
▼BSHNO  TiTLB  DT  Oeamtob,  caniiot  have  that  e£foot,  there  remains  no 
means  by  which  each  grantee  can  afterwards  establish  or  prove  his  title. 
It  is  diflbrent  from  the  case  of  a  lost  or  fraodnlently  destroyed  deed.   JdL 

8es  AoKHOWLBDOMXMTa,  1,  2;  BvmBNOB,  16;  BxB0unoN8»  89»  47;  Frauih  7| 
VE4UD0UDIT  ComnnrAXOBBs  Hombbtbam,  6;  Tbhjbzb  aho  Tbubibbb. 

DSmKUB. 
8es  DamaobBi  1;  Ssatutb  of  TiimrATroTtB, 

DOMICILE. 
1*  Wbxbi  thxbb  has  bbkn  Cbavob  of  Domicolb*  Law  of  Aotual,  axb 
HOT  MATBmoiOALy  DoMidLB  will  govem  as  to  all  fntare  ao<iaUdtioBB 
of  movable  property.    State  v.  Barron^  100. 

S.  PnOFXBTT  ACQUIRXD  BT  HUBBAMD  AMD  WiFB  WHILB  AOTUALLT  IS  T&AJI* 
SITU  FBOM  OmS  SxATB  TO  Am OTHXB  IB  GOVB&NBD  BT  LaW  of  the  StstO 

wherein  they  toke  np  their  residence.    Id. 
8.  MdLiTTSB  V.  Ghafpxll,  4  Tbx.  187,  Cokmbktxd  on,  Bxplaivxis  aii» 
Qualified.    Id. 

BJECTMENT. 

1.  Whbbb  PLAiirniF  amd  Dbfemdant  ih  Bjeoimbbt  Both  Claim  uhdbb 
Samb  Gbamtob,  plaintiff  need  not  go  back  of  snoh  grantor  to  establish 
his  title  or  prove  a  chain  of  mesne  oonveyanoes  from  the  original  grantee 
tosQch  grantor.    MUler  v.  Swrh,  692. 

8.  Plaihtiff.iiat  Bbooyxb  ih  Ejectment,  Toqeshse  with  Premtut^  not 
only  the  mesne  profits  for  the  nse  and  occnpation  thereof,  bot  also  dam* 
ages  for  trespasses  committed  during  disseisin,  where  by  ejectment  the 
statnte  permitB  the  recovery  of  mesne  profits,  and  iphibits  a  separate 
aotioa  therefor.    Ckmningham  v.  Morrie,  611. 

8«-JnDOMBNT  ur  Bjxotmebt  Babb  AonoN  of  Trbbpabb  Quabe  Claubum 
*Feboit  for  trespasses  committed  befora  the  Judgment,  whero  statnte  per- 
mits reoovery  by  ejectment  of  mesne  profits  and  inhibits  a  aeparate  actios 
therefor,  sinoe  in  such  ejectment  the  plaintiff  may  recover  for  snoh  trsa* 
passes.    Id. 

L  AlAWBoBHTBBUrOHLAVDFBHDINOAonOMOFBia0XMBBTanBBl400ltB 

rsmoval  by  the  final  proosss.     WaUem  v.  H^f,  48L 

ELBCnOK. 
FaBTT  Bbctud  to  Qira  ovlt  of  Sbtseal  Thoiob  at  bib  XuBonov,  mobt 

KlBWHHB  SUCB  RlOBT  OF  KLBOnON  IN  BSABON ABLB  TlMB^  wfasiO  OthST 

rights  are  involved;  and  if  he  does  not,  or  cannot  for  want  of  legal 
capacity,  snoh  as  being  an  infuit,  equity  will,  in  lavor  of  other  parties' 
inintsrB8t,doitforhim,orbarhim&omafntnroeBersiseof  thoiigM^ 
^  T.  gmfroB,  72flL 

See  Breazbb  of  DBOEDBBTab  80l 
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BQunr. 

L  CouBfn  OF  Bquitt  have  Pasamouitt  JuxmuoiKm  nr  OAsm  ear . 

iSTBATioir  AND  SnTLSMiiiT  ov  E8TATI8,  and  majr  oontTdl  oonrteof  law 
in  their  action  in  the  aettlenient  and  diftribation  of  estates:  OraUtm  t. 
ChraUan,  72a 

2.  In  Equitt  Cabb,  Chanokxok  mat  Dsoids  QavnoNs  of  Faot  HmsBLF, 

or  in  the  exercise  of  a  sottnd  disoretion«  he  may  direct  snofa  an  iMoe  to  a 
jury.  If  this  discretion  is  not  abnsed»  his  order  will  not  be  distorbed. 
AfcDaniel  r.  Marygoldt  786. 

3.  AoYisoBT  Vebbict— P&Acmok.— When  the  parties  to  an  eqnity  ease  ha?e 

determined  upon  the  real  issues  in  their  case,  and  have  submitted  thaoi 
to  a  jury,  and  a  full  investigation  has  been  had,  every  doubt  in  the  mind 
of  the  chancellor  should  be  solv^  in  favor  of  the  findinfi;  of  the  Juy, 
Unless  such  finding  is  unconscionable,  it  should  be  aUowed  to  stand.  The 
appellate  court  will  be  governed  by  this  rule  in  the  exercise  of  ita  appel- 
late power.  Id. 
See  Agxnot,  5;  Estates  of  Dbosdknts,  11;  Evidsmoe,  6;  Ezxouross  avd 
AOMINI8TUATOBS,  12,  13;  Infamot,  1;  Mabbtkd  Women,  2, 3;  Powxu, 
2,  3;  Sfboifio  Pebfobmance. 

ESTATES  OF  DECEDENTS. 
1.  Whs&b  Familt  Consists  of  Father  and  Child  at  the  time  of  the  lor> 

mer's  death,  the  child,  being  a  resident  of  Texas,  is,  under  its  oonstita- 

tion,  entitled  to  such  lands  as  were  due  to  the  father  at  the  time  of  hii 

death.    Wheat  v.  Owens,  164. 
a    At  CoBOfON  Law,  Estate  in  Personal  Goods  Remained  dt  Abet* 

ANCE  until  grant  of  administration.    Anale^  v.  Baker,  136. 

5.  Intermeddlino  of  Heir  with  Goods  of  Dbgeased  will,  at  ^^«""**w 

law,  make  him  liable  as  executdr  de  mm  tort.    Id. 

4.  Jitdoments,  whether  Recovered  against  Deceased  in  his  Lif»«imi» 

OR  AOAiNST  ms  REPRESENTATIVE  AFTER  HIS  Death,  oan,  at  commoB 
law,  be  enforced  against  his  estate  by  execution*    Id, 

6.  Judgments  against  Deceased,  in  Texas,  cannot  be  EmoBOBD  bt 

Execution;  but  must  be  certified  to  the  county  court  and  paid  in  due 
course  of  administration.    Id, 

6.  Probate  Laws  of  Texas  Assume  to  Affobd  Mode  of  Pbogbedino 

Applicable  to  All  Cases  for  the  settlement  of  estates  of  deoeaaed  per- 
sons.   Id. 

7.  Undeb  Statute  of  Texas,  Whole  Ertate,  Immediately  on  Death, 

Vests  at  Once  in  Heibs,  subject  to  adminirtration  only.    Id, 

8.  Possession  of  Estate  in  Texas,  bt  Hbib,  does  not  Convebi  Him 

into  Executob  db  Son  Tobt,  or  subject  him  to  liabilities  as  snoh.    Id, 

9.  Crbditob  cannot,  in  Texas,  Sub  Heir  in  Possession  on  Intb8Zate'» 

Promissort  Note,  though  it  be  the  only  debt  against  the  estate,  bat 
must  resort  to  his  remedy  by  administration  in  the  probate  court.    Id. 

10.  Unascertained  Distbibutivb  Shabes  of  Decedent's  Estate  in  Ex- 
ecutor's Hands  are  efifoots  liable  to  the  process  of  garnishment  nndec 
the  foreign  attachment  law  of  Indiana.    StraUon  v.  JSam,  l&k 

IL  Judgment  Cbeditob  of  Decedent  mat  Maintain  Bill  nr  Bquiti 
against  Executor  and  Devisebs,  to  subject  the  real  and  personal  pfop- 
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•rtj  of  the  estate  to  the  satiifiiotioii  of  his  debt,  to  mrM  mnltiplidiy  ol 

IS.  Pabtt  AOAnrsT  Whom  Diorxi  has  Bmr  Rbndboi^  to  SuBjaor  0» 
oedint's  Rbaltt  to  payment  of  debt,  cannot  sottain  bill  to  ^view  inoh 
decree  on  the  ground  that  before  the  decree  he  had  pnrohaeed  the  prop- 
erty at  a  tax  sale,  for  thii  shonld  have  been  relied  npon  as  a  defense  to 
the  original  bill.    I<L  r 

11  Pbissittatiok  of  Claim  AOAnrsr  Ebtatb  ov  DnuMicT  n  SuinomiT  lo 
Avoid  Statute  or  Nov-olaim,  where  two  daimaifts  against  the  estate, . 
with  the  assistance  of  the  administrator,  at  s  meeting  between  thedi, 
stated  their  claims  in  writing,  and  one  of  the  claimants  being  asked  '*  if 
that  item  .was  all  he  claimed, "  replied  that  "it  was  all  they  claimed; " 
and  each  presentation  is  snffident  for  both  where  both  demands  grew  out 
of  the  same  transaction.    Pollard  v.  Seear^B  AdmitiMrator,  864. 

14.  Act  of  6  Gbo.  n.,  a  7,  sia  4,  SnBJBomro  Dboedbht^b  Whole  Ebtatb, 
Both  Rbal  and  Pbksonal,  to  payment  of  debts  was  by  act  of  congress 
the  law  of  Alexandria  connty,  District  of  Colnmbia,  from  and  aftsr  June 
24,  1812.    <SiidUey*s  Adm'r  v.  Holel^ord,  240. 

15.  Real  Estate  is  not  merely  Secondabt  Fitnd  fob  Patmszvt  of  Debts 
OF  Decedent,  but  his  estate  real  and  personal  is  equally  liable,  unless 
some  equitable  raason  shonld  require  the  creditor  to  proceed  first  against 
the  personal  estate.    Id, 

18.  Judoment  Creditor  of  Decedent  is  not  Bound  to  SATisFr  his  Debt 
out  of  Debts  Dub  Decedent  before  subjecting  real  estate  that  is  pri- 
marily liable  for  the  debt.    Id, 

17.  Advanorment  is  Gift  of  Intestate,  in  ma  Lifb-time,  and  bt  Antici- 
pation, OF  Whole  or  part  of  what  donee  will  be  supposed  to  be  entitled 
to  on  the  ancestor's  death.    OraUan  v.  OraUan^  726. 

18.  QiFT  to  Child  or  Heir  bt  ANCEflrroR  in  his  Life-time  is  Prima  Facie 
Advancement.    Id. 

19.  Advancements  are  to  be  Treated  as  Debts  Dub  Bstate  from  Pabtt 
to  Whom  Thet  are  Made,  when  such  party  comes  in  for  his  distributive 
share  with  his  co-heirs,  and  may  be  deducted  out  of  his  share  of  the 
entire  estate  brought  together  in  hotch-pot,  if  such  share  be  sufficient  for 
that  purpose.     Id, 

20.  Heir  Advanced  mat  Elbot  to  either  Retain  What  Hb  has  Bbobived, 
OR  to  Rbunquish  It  and  claim  his  equal  share  with  the  others  in  the 
distribution  of  the  estate.    Id, 

21.  Advancement  need  not  be  Returned  to  Estate  in  Spbcie  or  Kind; 
but  is  to  be  estimated  according  to  its  value  at  the  time  the  advancement 
irp^i  made.     Id, 

22.  Advanced  Heir  is  not  Bntitled  to  Pabticifate  with  his  Co-heirs 
IN  Distribution  of  Estate,  unless  he  brings  his  advancement  into 
hotch-pot  with  the  whole  estate,  and  takes  his  equal  portion  thereof.  Id, 

18.  WiD0w*8  Share  of  Personal  Estate,  and  her  Dower  in  Lands,  is 
Taken  Regardless  of  Adyancembnts,  and  balance  only,  after  deduct- 
ing her  share,  is  treated  as  estate  for  distribution.    Id, 

See  Adtebsb  Possession,  6;  Equitt,  1;  Executors  and  Admohsthatore. 

ESTOPPEL. 

Has  CoBPORATiONS,  i;  Criminal  Law,  32;  Deeds,  1,  2;  Bzbootions^  I8| 

Landlobd  and  Tenant,  8;  Mortoaob^  2. 
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EVIDENCE. 
1.  Obmbral  Rmnirai  of  PBorxBrr  is  Admibbibls,  aadas  ■offleteDt  id  orim* 

inal  as  in  dvU  esses.    Bantu  v.  People^  099. 
S.  EnDSiTOB  OnrnocD  as  Wbolb  mat  be  Bijsotxd  as  Whole,  ob  objeetum 

thereto,  if  psrtof  saoh  efidenoe  b  iU^giU.    Bariaw  v.  XromderC,  874. 
I.  Pabol  BriDSifOB  is  Ai>Mi8BiBr,«  ov  NioBssiTT  TO  Applt  WBimro  10  IB 

ScTBJBOT.    SummerUm  v.  ffedertjf^  689. 

4.   EVIDBNOB  HOT   TbZIDIBO   TO   PBOTB  NaTITBAL   AND   PbOXIMATB   OOBSB- 

guBNOB  of  the  tortious  sot  alleged  in  the  oomplaint  is  inadmissible  lor 
plaintiff,  in  an  action  for  the  wrongful  taking  and  withholding  of  sUves. 
BurUm  ▼.  BoOe^,  401. 

&  Bulb  that  Pabol  Byidbnob  ib  IvADiciasiBLB  lo  CoHrmADior  ob  Vabv 
WBiTTBsr  iKSTBDiCBiiT  applies  as  well  in  equity  as  at  law.  SuUiwtm  t* 
3£eLenan»f  780. 

C»  Pabol  Evidbnob  oanvot  bb  Bboeitbd  to  Covtbabiot  ob  Vabt  Wbittbv 
AoBBBMBNT.  This  mle  operates  to  the  ezclnslon  of  parol  evidence  of 
any  prior  or  oontemporaneons  agreement  to  vary  the  terms  or  legal  effMl 
of  the  written  oontraot.    Boekmorev,  Dwoenpori^  182. 

7.  PuA  BT  Dbawbb  of  Bill  Payable  a?  Day  Cebtain,  Sbitino  vp 

Pabol  Aobebment,  at  or  before  the  making  of  the  bill^  not  to  sne»  in 
any  event,  before  the  stipulated  time  of  payment — ^the  time  specified  in 
the  bill — Ib  bad,  as  being  an  agreement  varying  the  l^gal  effect  of  the 
written  contract  as  to  the' time  of  payment.    Id. 

8.  Pabol  Totimony  of  Attobmby  at  Law  is  Ikoompbtebt  to  Pbote  Stat- 

ute Law  of  Amotheb  State,  except  in  regard  to  depositions.  Smith  v. 
PoUer,  19S. 

9.  AuTHOBiZED  Statute-book  of  State  is  Obdinabily  Sufiioent  to  Pbotb 

Statute;  but  a  sworn  copy  of  the  statute  compared  with  the  record  in 
the  oflSoe  of  the  secretary  of  state  is  the  very  best  evidence.    Id, 

10.  EviDEMCE  OF  Oral  Admissions  of  Deoeabbd  Pabty  should,  aftbb  Lovo 
Lapse  op  Time,  be  BEOEiyBD  with  Gbbat  Caution,  particularly  so 
where  they  are  made  in  the  hearing  of  a  single  witness,  and  entirely  un* 
supported,  if  not  contradicted,  by  other  evidence.  Li  such  case,  due  al- 
lowance must  be  made  for  the  frailty  of  memory,  and  the  liability  to  mis* 
take  or  forget  the  precise  terms  and  true  import  of  the  language  used* 
PortiB  V.  HiU,  99. 

11*  Pabty  hay  Pbotb  his  Own  Dbglabations,  Made  at  Timb  of  Act  Donb^ 
explanatory  of  his  intentions  or  motives.  Thus  one  in  possession  may 
prove  his  declarations  to  show  hit  dinent  or  opposition  to  the  entry  of 
another  upon  his  premises  against  his  wilL    Cfroffv,  BalUngeTf  785. 

12.  Declarations  op  Dependant  "  that  plaintiff's  hogs  were  in  the  habit  of 
running  in  defendant's  field,  and  that  they  should  not  do  it  any  more," 
are  admissible  as  evidence  for  plaintiff,  in  an  action  on  the  case  for  dam* 
ages  for  injuries  done  by  defendant's  children  and  servants  to  plaintiff*^ 
hogs  while  driving  them  out  of  defendant's  field,  as  tending  remotely  to 
show  that  the  hogs  which  were  injured  belonged  to  plaintiff.  Smiik  ▼• 
Oatuey,  372. 

I8L  Lf  AcnoN  FOR  Injuries  to  Plaintiff's  Hoos  by  Dependant's  Childbeb 
AND  Sebvants,  evidence  is  not  admissible  to  prove  injuries  caused  by 
the  defendant  in  person,  and  therefore  threats  on  defendant's  part  thai 
he  would  kill  the  hogs  if  they  trespassed  on  his  premises  are  inadmissible 
as  they  tend  to  prove  that  he  did  cause  the  in  jniy.    Id. 
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14.  OiNSKAi.  OMsonoH  to  TranxoRT,  Pjon  or  WnoB  n  Lmai^  nmy 

pfoporly  M  ovwrulttcL    Jd» 
lb.  BviDszicB  Showiho  Dbd  of  Truw  or  AflSDomcmvo  bb  Feaubuldti 

18  CoMPBTXMT.    AsUeif't  AdvCt  ▼•  BMrnmrn,  882. 

16.  DxOLASAXIOK8OVPABT7HAVZlloP06tB88IONOVSLAyX»nrDllPAmAaBIIBra 

ov  HIS  Own  Tixli,  abb  APMiaBntT.B  Bvxdbhob  agiUnilaialMeq;BeBt  por- 
chmser  or  claimant  under  him.    FraJ^  ▼.  iVwifajf,  418. 

17.  Pabol  ABMiasiovs  abb  Comtbebht  Evidibob  oanr  of  Itea  Faon 
which  it  ia  permiaaihla  to  prove  by  paroL    Id. 

\%  Bulb  vbat  Pabtt  mvbtPboduob  Bbst  Kind  of  Sboondabt  Btidbhob 
or  BI8  PowBB  b  eatabliahed  by  the  Amiirican  anthoritieib  and  the  party 
•galnat  whom  anch  rule  ia  invoked  ia  permitted  to  ahow  that  what  ap- 
peara  to  be  ia  not  in  fact  a  higher  degree  of  ■eoondary  evidence.  Under 
the  Engliah  decisional  no  d^greee  of  aeoondaiy  evidence  are  reopgniaed. 
Harvey  v.  Thorpe^  844. 

19L  iNBjEOTXBNTyNoWBITINOOANBBBBaBIVBDINBviDBNOBASGBirunni 

Wbhino  until  It  has  bbin  Pbovbd  to  bb  Qbnuinb,  and  none  aa  a  for- 
gery notil  it  has  been  proved  to  be  a  foigery.  A  writing  of  itaelf  ia  not 
evidence,  it  muat  be  accompanied  by  proof  of  aome  aort.  Whether  the 
writing  be  relied  npon  aa  genaine  or  firauidolent,  the  anbaoribing  witneaa 
thereto  should  be  called,  or  some  ezcnse  given  for  not  calling  him. 
SUnmpery.  Griffin^  628. 

20.  Pboof  of  ExBOunoN  of  Notes  must  be  Pboducbd  bbfobb  Thbt  abb 
APOTsaiBLB  IN  EviDBNCB.    RUer  V.  Snoddy^  740. 

81.  Deposition  Containing  Both  Inookpstbnt  and  Ck>icFBTENT  Matibb  ia 
admisaible  in  evidence  aa  to  the  competent  matter.  HempttUad  v.  Jokm^ 
«ton,45& 

8ee  Attachments,  6;  Banbbuftot  and  Insolybnot,  4,  5,  8, 12, 13;  Obim- 
INAL  Law,  22,  23,  26;  Customs,  8,  4;  Deeds,  1^14;  Bxeoutionb,  89| 
Fraud,  1-d^  Judgments,  2;  Jubt  and  Jubobs,  8,  9;  Mabbiaob  and 
Diyobcb,  8;  Neqotiablb  Instruments,  7-0, 14;  Plbadino  and  Pluo- 
nca,  27-82;  Probate  Coubts,  8;  Beuoious  Soobiies. 

EXECUTIONS. 

1.  Clbbk  Derives  Power  to  Issue  Bzboution  from  Judombbt  of  Coun; 

and  not  from  retom  of  nuUa  bona.    Sydnor  v.  RobnU^  84. 

2.  Marked  Distinction  Exists  between  that  Which  Confebs  Power  to 

Do  Certain  Act  and  the  mlea  and  regulations  which  direct  and  regulate 
the  mode  of  its  ezerdse.    Id, 

8.  Want  of  Power  to  Do  Act  Renders  It  Void.    Id. 

4.  Acts  not  Donb  in  Strict  Pursuance  of  Dirbotort  Provisions  of  Law 
ARB  not  Neobbsarilt  Void,  though  as  to  the  proper  parties  applying  in 
the  proper  manner  and  at  the  proper  time,  they  may  be  ao  declared.    Id. 

8.  Sheriff  is  Bound  to  Execute  Writ  of  Fieri  Facias  Directed  to 
Him  from  Another  County  and  regular  upon  ita  face.    Id. 

%.  Issuance  of  Second  Execution,  after  Expiration  of  Year  and  Dat 
FROM  Issuance  of  Fibst,  is  Mere  Irrbqularitt,  and  will  not  invali- 
date the  title  of  a  Umajidt  purchaser  nnder  a  aubaequent  exeontioQ.    Id. 

t.  Under  Statute  of  Limitations  of  Arkansas,  It  is  not  Necessart 
that  Execution  shoxtld  Issue  within  a  year  and  a  day  in  order  that 
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the  jndjpiieiit  may  be  kept  eliTe,  fhe  lapee  of  that  period  of  tina  not 
nSebg  a  presainption  of  payment.    Jordan  v.  Bradtkam,  419. 

6.  Bzaounoir  Issukd  bt  Clebx  of  Cxboitit  Ck>UBT,  xtitdkb  Which  Pus- 
OHASB  aw  Pbopkbtt  18  Madk,  recitmg  the  facts  of  the  iwuanoe  of  thi 
.  ezeoation  by  the  jnstioe  and  return  of  wuUa  b<ma  by  the  oonatable,  sap- 
ported  by  the  certificate  of  the  justice  accompanying  the  tranaoript  ol 
the  Judgment,  make  a  prima  /ade  case  of  their  existence.    Id. 

Bl  Lf  Claim  Cass  against  PLAiNnrF  nr  Fl  Fa.,  Dsclabations  of  Db- 
fBKBAHT  IN  Said  Fl  Fa.,  with  whom  such  phdntiff  may  be  said  to  be 
in  privity,  against  Ms  interest,  made  six  months  before  the  debt  existed 
upon  which  the^./a.  was  based,  are  admissible  in  favor  of  the  claimant 
and  against  such  plaintiff.    Hoiti  v.  Bo8$t  621. 

Id  Pabol  Evidbnos  is  Admtssiblb  to  Show  that  Dbsobiptioh  in  Fi.  Fa. 
Afpuxd  to  a  certain  piece  of  land.  If  it  appears  on  the  introduetUm 
of  such  evidence  that  there  is  no  parcel  that  will  fit  every  part  of  the 
description,  but  that  there  is  a  parcel  that  will  fit  some  part  of  it^  this 
parcel  is  to  be  regarded  as  the  parcel  intended  by  the  description.  Atm- 
imerUn  v.  HuUrly,  639. 

11.  ExBouTiON  OF  Capias  ad  Rbsfondbndum  is  Shown  to  bb  Pbima  Faoib 
SuFFiuiBNT  where  the  record  of  a  judgment  of  a  court  of  a  sister  atata 
sets  out  that  such  writ  had  been  issued  for  the  defendant^  and  waa  ra- 
tnmed  "  executed  personally. "    Rtid  v.  Doyd^  61. 

12.  Sbbviob  of  Coft  of  Exboution  and  Motiob  of  Gabnishkent  CoNsn* 
TUTBS  No  LiBN  on  property  of  the  debtor  in  the  garnishee's  hands  capa- 
ble of  manual  delivery.    Johnmm  v.  Cforham,  501. 

IS.  Unheoobdkd  Mobtgaob  m  No  Libn  on  land  as  against  an  execattoa 
levied  thereon,  or  a  sale  thereunder.    Smith  v.  RwUdaU^  475. 

14.  Ekboution  is  Libn  only  avtbb  Lbvt,  under  the  Califoniia  statute. 
Johnson  v.  Gorham^  501 

15.  Obioinal  Ekbgution,  ob  Copt  thbbbof,  nbbd  not  bb  Filbd  with 
JuDOMBNT  in  order  to  create  a  lein  on  real  estate  from  the  time  of  filing 
the  transcript  of  the  justice's  judgment  in  the  circuit  court  Jordan  v. 
Bradihaw,  419. 

16.  ExBounoN  Libn  on  Pbbsonaltt  is  Lost,  as  aoainst  Junior  Ezbootiob 
Cbbditob  ob  Intermbdiatb  Mobtoaobb,  by  ordering  the  sheriff  to 
postpone  the  sale  under  the  execution,  from  time  to  time,  and  allowing 
the  property  levied  on  to  remain,  during  such  time,  in  defendant's  posses 
sion  without  requiring  a  bond  of  him.    Albertaon  v.  Ooldsby^  380. 

17-  Pubohaskr's  Titlb  to  Land  cannot  bb  Affbotbd  bt  Shsbiff's  Failukb 
to  Sbizb  Pkbsonal  Pbopebtt  upon  which  he  might  have  levied.  Sydnor 
V.  Boberts,  84. 

18.  Shbbiff*s  Levy,  whebb  Dbfbndants  in  Exbootion  Rbfusb  to  Point 
OUT  Pbopbbtt,  must  be  in  accordance  with  law;  but  is  not  invalidated 
by  his  receiving  a  designation  of  property  finom  one  having  no  right  to 
point  it  out,  if  otherwise  good.    Id, 

19.  Mistaxb  in  Lett  hat  be  Amended  and  Cobeected  bt  Shkbifi  bb- 
FOBB  Rbtubn  of  EXECUTION.    Miller  V.  Alexander,  73. 

20.  Ibbboulaeities  in  Lett,  Advebtiseicents,  btc.,  mat  be  Waitbd  wt 
Defendant  in  Exbocttion,  before  Sale,  by  his  express  act.    Id* 

11.  Lbtt  need  not  be  Sbpa&atelt  Signed.  An  official  a^gnatore  to  thi 
ratom  of  whioh  the  levy  is  a  part  is  sufficient.    Id. 
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tl  Altbkatiokb  nr  Lett  will,  xk  Collatbral  Fmouedinos  aree  Sa&b, 
Bi  PRBNTMBD  to  be  the  oomotioii  of  mistakee;  and  in  the  absenoe  off 
•rldenoe  to  the  oootnury,  these  oorreotione,  if  without  date,  Will  be  pre* 
tmned  to  hare  been  made  before  the  rotarn  of  the  ezecnticnL    Id, 

23.  CoBBscTioiCB  OF  Emtbow  Madb  to  BvmBMCB  Official  Acts  are  ad-, 
mitted  in  erery  day*ii  practice;  hot  these  cases  must  be  distingnished  from 
those  conoeming  the  alteration  of  a  private  instmment  by  a  party  to  it. 
Id. 

24.  Statutobt  PBOvmoNs  ab  to  Lbvt  akd  Konox  of  Salb  on  ExBOimoM 
ARS  DmcTOBT  generally,  and  not  mandatory.    Smiih  v.  RandaUt  476. 

86.  Shxriff  mat,  at  Debtor's  Bjbqubst,  Lbvt  on  Beauty,  though  He 
HAS  PERSoyALTT  soflSoient  to  satisfy  the  execution,  notwithstanding  a 
statute  directing  personalty  to  be  first  levied  on.    Id, 

26.  To  Constitute  Vaub  Lett  upon  Propertt,  Sheriff  must  be  wnrmii 
View  of  the  property,  and  have  it  under  his  control.   Broton  v.  /Vott,  380. 

27.  Levy  ufon  Lot  of  Loos,  Some  of  Them  Scattered  along  Stream  io 
detached  parcels  for  a  mile  and  a  half,  and  the  remainder  in  a  mill-pond, 
where  some  of  them  were  under  the  ice  which  covered  the  same,  and 
could  not  be  seen,  is  invalid  as  to  such  of  the  logs  as  were  out  of  the  sight 
and  control  of  the  sheriff.    Id, 

26.  Sheriff's  Sale  is  Valid  if  Made  for  Statutort  Price.  BzectttioR 
law  of  1842  construed.    Sfdnor  v.  i?o6«rto,  84. 

29.  Defendants  in  Execution  mat,  within  Beasonablb  Time,  Set  asidb 
Sales  Tainted  with  Fraud  by  appropriate  action  therefor;  bnt  subse- 
quent purchasers  without  notice  of  fraud,  and  purchasing  before  aotloa 
brought  to  annul  the  sale,  will  acquire  a  good  title.    Id, 

10.  In  Action  to  Set  aside  Sheriff's  Sale  on  Qround  of  Fraud,  all  par- 
ties jointly  participating  or  implicated  in  the  fraud  are  properly  Joined. 
Tetu  V.  MeDonaldf  66. 

31.  Sheriff's  Sale  will  not  be  Set  aside,  and  Profertt  Restored  to 
Owner  upon  his  refunding  the  purchase  money,  except  in  thcee  cases 
where  it  is  just  and  equitable,  as  between  the  parties,  that  this  rule 
should  be  applied.     Id, 

B2.  Inadequacy  of  Price  Alone  is  No  Ground  for  Annuluno  ExEOunoa 
Sale,  though  admissible,  with  other  facts,  to  show  fraud  in  the  saUw 
Smilh  T.  RandaU,  47S. 

IS.  Irreoularitibs  in  Sheriff's  Sale  mat  be  Cured  by  execution  defend- 
ant's prior  express  written  authority  to  sell  land  previously  levied  on 
and  advertised  for  sale,  without  appraisement.  So  a  parol  authority  by 
the  defendant  in  execution  to  the  sheriff  to  sell  designated  lands,  though 
the  sale  would  not  have  been  otherwise  regular,  will  cure  the  irregularity. 
Mmer  V.  AUaua^der.  78. 

84.  Execution  Sale  of  Separate  Adjoining  Tracts  in  Mass  is  Vaud,  11 
the  description  furnished  by  the  debtor  describes  them  as  one  tract,  and 
neither  the  officer  nor  the  purchaser  is  informed  of  the  facts.  Smiik  v. 
RandaU,  476. 

86.  Execution  Sale  n  not  Vitlated  by  Non-compliance  with  Statute  as 
TO  Lett  and  Notice,  and  cannot  be  set  aside  on  that  ground,  but  tfat 
remedy  is  against  the  officer,  under  the  California  statute.    Id, 

Wk  Sale  of  Real  Estate  Made  bt  Sheriff  aiteh  Expiration  of  hb 
OfFiciAL  Term,  under  a  vmdiUoni  expomu  issued  upon  a  levy  made  bf 


( 


Digitized  by  VjOOQIC 


828  Index. 

Urn  whil«  in  offioeylt  utterly  vdd  lor  want  of  autbocitj*  mad 
title  in  the  pnrohanr.    Btmk  </  TtnMitu  v.  Jtet^f,  68. 

57.  Bxaomnoir  Dkbtor  OB  HZB  CBU>noB  Faildw  to  Bbdbui  ImdMldeB 
ezecntioii  within  the  etatatory  time,  it  entitled  to  no  relief  in  eqnitf 
egeinat  the  ooneeqaenoes  of  hit  own  negleot.    Smith  v.  BamdaU^  47&. 

58.  MOBTOAOSX  18   ESTOPPXD,   BY  CONSSITIKO  TO  POSTPOMZHXNT  OV  SaLI 

imDBB  Execution  of  a  prior  creditor  of  the  mortgagor,  from  claiming 
that  each  delay  is  conetmotiTely  tendnlent  as  agsinst  his  mortgage;  bol 
mch  oonsent  does  not  estop  him  from  taking  advantage  of  subsequent 
postponements,  made  withont  his  oonsent.    Albertmm  v.  OMAy^  Z&lk 

I8.  SBKBinr's  Deed  hot  Folly  BraroioJuDOicxNT,  but  Othbbwub  Biov* 
LABLT  Executed,.  i8»  when  given  in  connection  with  the  judgment  and 
execution,  admissible  in  evidence  to  show  authority  in  the  sheriff  to  sell, 
and  makes  a  prima  fwdt  case  of  title  for  the  purohaser.  BMmm  t. 
BMi<f,  442. 

4a  SHEBiFi'8DEEDlKOOiiFLBTBFBOMWA2iTiKoSEALis,if  acoompaniedbya 
snfBcient  return  upon  the  execution,  evidence  of  the  sale  of  land  under 
the  execution,  and  of  a  purchase  by  plaintiff.    UtUer  v.  AUauMder^  73. 

41.  Rbcitalb  Hade  bt  Shebhv  in  bis  I>xed  abe  kot  Evidenoe  unless  eh 
AuTBOBiTT  to  make  them  is  shown.     Bumsmniin  v.  HetUrly^  689. 

42.  Sbebht's  Deed  Compltino  wttb  Ebquibements  of  Statute  is  Bvidenob 
of  redtals  therein  contained,  without  the  introduction  of  the  judgment 
and  execution  upon  which  it  is  founded.    Jordan  v.  Bradnkaiw,  419. 

43.  Sbebifv's  Deed  Silent  as  to  Judgment  is  not  such  a  compliance  wiA 
the  statute  as  to  furnish  evidenoe  of  its  existence.    Id. 

44.  AuDiT0B*s  Deed,  Compltino  wuh  Bxquibsmxnts  of  Statute,  is  Ab* 
missible  in  Evidenoe,  and  establishes  a  prima  fade  esse  that  all  things 
required  by  law  to  make  a  valid  sale  were  done  by  the  collector  and 
auditor.    BetUeon  v.  Budd,  442. 

46w  Wbebe  Deed  Pbesxntxd  by  Pabty,  upon  Which  Alonb  He  Relies  fob 
Title,  recites  expressly  that  the  sheriff's  term  of  service  had  expired, 
that  his  successor  was  in  office  at  the  time  of  the  sale  and  made  the  deed, 
and  that  the  return  of  the  sale  upon  the  writ  of  ve$uUUoni  expana$  is 
signed  by  the  ex-sheriff  as  '*  former  sheriff,"  these  facts  may  be  proved 
by  parol    Bank  qf  Tennessee  v.  Beatty,  58. 

46.  PUBGHASEB  OF  LaND  AT  ShXBIFF^  SaLE  WILL  BE  PBOTBOTBD  WHBBBFBB 

Officeb  can  Justify  undxb  his  Pbocess,  and  is  not  bound  to  examine 
into  the  regularity  of  proceedings  under  which  execution  issued,  as  his 
title  cannot  be  affected  by  irregular  proceedings  unless  they  are  abeo* 
lutely  void.    Sydnor  v.  Robertey  84. 

47.  Title  of  Bona  Fide  Pubchaseb  is  not  Affected  by  Fact  that  Ezaou- 
TioN  Issued  from  County  ik  Which  Venue  was  Laid  to  another  with* 
out  reciting  that  defendants  had  property  in  the  former  subject  to  IcFy. 
Id. 

48.  Mbbb  Want  of  Cebtainty  in  Bbtubn  on  Execution  does  not  AiiBOf 
Title  of  a  purchaser  holding  under  a  sheriff's  deed  which  oontainan 
particular  description  of  the  land  sold.  All  that  such  purchaser  is  bound 
to  show  is  a  valid  judgment,  execution,  and  sheriff's  deed;  and  though 
the  entry  of  the  levy  and  return  appearing  upon  the  execution  may  be 
defective,  this  is  but  an  irregularity  of  the  officer,  which  will  not  defeat 
the  title  of  a  purohaser  who  ii  without  fault.    Ckffee  v.  SUvati^  169. 
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4fl  DBVTT BhBKIW^  BtSHATUBM  TO BXTITBVy  FOLLOWXD  BT HI8  VuomOW^ 

yiouL  DwnarAnoK,  n  SumouNT,  withoat  tbe  hi^  Bheriflrs  luune,  m 
ht  b  an  offio«r  known  to  the  Uw.  ifSIer  ▼.  Alexamdert  73w 
Ml  Law  Biquibivo  Bxtubit  of  NmuL  Bona  nr  Coumtt  whxbb  JuDOimn 
n  Obtazmbd  beloEf  aending  exeoation  to  another  ooantj  it  merely 
direetory;  and  if  aaoh  execution  be  aent  to  another  ooonty  withoat  audi 
proTiooa  retom,  it  b  only  an  irragnlarity,  and  will  not  invalidate  the 
title  of  a  bona  fdt  pnrohaaer  nnder  anoh  execution.    BydMor  v.  .S06- 

01.  Failubb  to  Ookflt  wxm  Statdtb  Bbquibivo  Plaimtiit  to  have  Bb. 
Timv  or  Nulla  Bona  Maiib  upon  Ezioutioh,  taken  out  on  a  judgment 
rendered  by  a  Jnatioe  of  the  peace,  before  he  can  claim  to  hare  a  tran- 
acript  of  tlM  Judgment  filed  in  the  dreuit  court,  cannot  affect  the  righta  of 
atrangera  when  brought  up  in  a  collateral  proceeding,  and  can  only  be 
taken  advantage  of  by  the  defendant  in  the  Judgment  in  a  direct  pro- 
ceeding.    Jordan  t,  Brad$haw,  419. 

08.  BxBOunoir  Fibst  Lbvxbd  must  bb  Fibbt  Satisiibd,  though  thare  b  aa 
elder  execution  in  the  officer'a  handa.    Johmom  v.  Qarkam^  fiOl 

6t.  Whbbb  Fi.  Fa.  has  bbxn  Lbtibd  upon  Suitioibht  Feofbbtt  to  SAnirr 
It,  the  preaumption  that  it  waa  aatiafied  b  not  rebutted  by  ahowing  that 
the  propertjr  was  adld  in  an  irregular  manner,  and  the  proceeda  derived 
from  auch  aale  had  been  applied  to  hi^^ier  demanda  against  the  property. 
It  b  neoaaaary  to  show  that  the  property,  though  sold  irregularly, 
bcooght  its  full  value,  which  aum  was  not  more  than  enough  to  satisfy 
such  higher  demands;  or  that  the  property,  when  rated  at  its  full  value, 
would  not  have  been  sufficient  to  more  than  do  ao.    Horn  v.  Itom^  021. 

M.  PBBBUicFnoNis  that  Fl  Fa.  RASBBBNSATisnxD  when  it  haa  been  levied 
on  peraonal  property  sufficient  in  value  to  satisfy  it.  Thb  preaumption 
may  be  rebutted  by  ahowing  that  the  proceeda  of  the  property,  derived 
from  ita  aale  in  a  regular  manner,  were  applied  to  higher  demanda  upon 
the  property.    Id. 

fifi.  SZATUTOBT  PXHALTT  IS  NOT  RbOOVBBABLB  OF  SbBBIIF  BbFUSINO  TO  PaT 

OTXB  MoNXT  collected  on  execution,  where  he  acts  in  good  faith  in  such 
refusal,  being  unable  to  decide  between  conflicting  claimants  of  the 
money.    Jokmon  v.  Oorhamt  501. 

0QL  CcuBT  WILL  ENTBBTAnf  Attaorxno  OBBonoB's  Bill  TO  Bnjoin  Bxbou- 
TIOM  Salb  of  the  same  property  under  a  judgment  reooveredin  an  action 
where  there  was  a  prior  attachment,  on  the  ground  that  such  judgment 
waa  fraudulent  aa  to  creditors,  without  requiring  the  attaching  creditor 
to  obtain  judgment,  execution,  and  return  of  nmlla  bona,  where  tbe 
answer  admita  the  defendant's  debt  and  insolvency,  and  all  other  material 
aOegaticiis  of  the  bill  except  the  fraud.    Heyneman  v.  Dannfnherg,  619. 

8ee  ATTAumiBiiiTB,  2;  Ebtatbs  of  Dbobdbnts,  6;  PLBADma  and  PBAonon 
4, 18,  25;  Tbovbb. 

BXB0UTOB8  AND  ADMDnSTRA3X)Ba 
L  Abtoibtiiibt  of  AimmwauaoB  OAimoT  bb  Impbaobbd  OoUiaxBBaux; 

Mer  v.  anoddy,  740. 
t.  ABimnaTBATOB  will  bb  Pbbsuxbd  to  havb  bbbk  Bbibitaxbd  in  bb 

office,  where  the  records  of  the  probate  courts  which  appear  to  have 
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hmn  Tery  imperfectly  kept,  show  that»  after  an  order  wm  vmdm  te  hk 
remoTftl  and  another  person,  waa  appointed  in  hia  atead,  he  atOl  eon* 
tinned  to  administer  npon  the  estate  with  the  sanction  of  the  ooort. 
Dancff  V.  StriehUnge,  179. 

t.  PuBOHASXB  ov  Pbopkbtt  AT  Salm  vt  ADHXNimASOB,  whoso  anthori^ 
was,  at  the  time  of  the  sale,  recognised  by  the  oonrt,  and  was  not  then, 
and  has  not  since  been,  questioned  in  any  direct  proceeding  having  thai 
object  in  view,  is  not  bound,  at  any  length  of  time  thereafter,  when  his 
tiUe  is  brocght  in  question  in  a  collateral  action,  to  show  that  the  admin- 
istrmtor  was  duly  aod  legally  appointed  and  qualified  to  act  aa  sooh  in 
the  particular  instance.    Id, 

4.  ImrooKNT  Pytrohassb  at  Adminxsxbator^i  Sali  is  vot  Bibpoxbeblb  k» 
Bbbobs,  irregularities,  and  omissions  of  the  oflioers  intrusted  with  the 
keeping  of  the  records  of  proceedings  in  probate  courts.    Id. 

6w  Abiiini8tiutor*8  Salb  0&dxbu>  AMD  CoswnatXD  WRBOUT  Noraoi  TO 
HsiR  18  Void.  The  court  acquired  no  Jurisdiction  to  act  in  the  premises. 
MUekeUY.Bowen,76d. 

0.  NonoB  WILL  Bi  Pkisuiixo,  thongh  record  is  silent  on  that  point,  if  heirs 
are  parties  to  it;  but  otherwise,  if  no  mention  is  made  in  the  record  ni 
their  existence.  In  the  latter  case  the  record  is  not  silent^  but  speaks 
negatively.    Id. 

7»  Formal  NonoB  to  Hbir  is  not  Bbkdkrbo  UNVBOBsaABr,  although  admin* 
istrator's  application  for-aale  stated  the  heir's  name,  if  the  order  of  sale 
was  made  on  the  same  day  the  application  waa  filed,  thereby  rendering 
it  impoesiUoio  have  given  the  statutory  iiotice  of  thirty  days  by  serviceb 
or  sixty  days  by  publication,  after  the  filing  of  the  application;  and  if  no 
tnotion  was  made  in  behalf  of  the  heir  indicating  an  actual  presence  m 
court.    Id, 

t.  Bzboctob's  PossnsioN  or  Proepbrtt,  Othbr  than  That  or  hu  Tbb- 
tator,  prior  to  probate  of  will,  and  his  subsequent  posssssion  of  the 
same,. constitute  him  an  adverse  holder  from  and  after  probate  of  tiie 
wilL    Bryony,  ^eems,  407, 

Bl  Bill  bt  Exbgcttor  Pratino  Dirboxion  in  Marbhalino  TBaxATOR's  As- 
flBTS,  and  decree  for  complainant's  protection,  will  not  be  sustained  on  tiie 
ground  that  one  claiming  under  title  paramount  to  the  testator's  title 
has  sued  the  executor  for  certain  slaves  specifically  bequeathed,  since 
whatever  be  the  event  of  the  suit,  the  executor  b  amfdy  protected  and  hia 
duty  is  plain.    Adam$  v.  DieksoUt  60S, 

Id^UDOMBKT  RbOOVBRBD  AGAINST  BXBOUTOR  ON  TiTLB  PARAMOUNT  TO  TbB- 

tator's  will  protect  executor  from  claimants -of  aame  property  under  the 
wUl,  if  he  commits  no  deffostavU  by  making  a  faithless  or  merely  coloffa- 
ble  defense.    Id, 

11.  Pbnbxnot  or  Action  aoainst  Ezboutor  vor  Tbctator's  Profbbtt  will 
suspend  any  action  against  him^  respecting  such  property  by  the  claimants 
under  thewilL    Id, 

12.  lNTBBPOSITIONOrEQt7ITTBTBlLLOrlNTBRPLBADBRI8nNNBCB88ARrrOM 

Protbotion  or  Executor  sued  for  testator's  property,  since  the  judg- 
ment at  law  against  him  wiU  protect  him  against  the  claimants  under  the 
will  if  heduly  defends  the  action,  and  the  pendency  of  this  action  will  sua- 
pend  any  action  in  this  respect  that  such  claimants  may  bring  against  bisk 
M 
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ISL  BnxB  Peatiko  Duubutioji  of  GofiBsr  ov  Eotuirr  nr  Mabsbauho  Assm 
OF  T18TATOK  are  snstaiiied  only  where,  £rom  the  oomplicatioii  of  the 
alGEidrs  of  the  testator,  the  administering  of  the  estate  would  be  nnsafe.  Id. 
14.  Admikxstsator  db  Boms  Non  is  Authobizbd  to  Use  Nams  of  Stata 
*  ON  HIS  Rklation  in  a  suit  brought  by  him  against  his  predecessor  in  ad- 
ministration, for  breach  of  duty  under  statute  of  Indiana  passed  in  1849l 
although  the  law  previous  to  that  time  was  otherwise.  Oraham  v.  Reg* 
molds,  745. 

16.  In  Action  for  Pvbchasb  Mokkt,  Administxutob  cannot  bb  Hblb 
Pbbsonallt  liable  to  answer  in  damages  for  misrepresentations  made  by 
him  as  to  the  property  of  the  estate  sold  by  him.  Thompson  r.  Munger, 
176. 

in.  Adm XNI8TBAT0R  IS  NOT,  in  QbnzraLi  Bound  to  Doolosx  Dbfbct8»  within 
his  knowledge,  in  the  title  to  the  pfoperly  of  the  estate;  and  his  mere 
silence  in  respect  to  the  title,  although  he  may  have  known  it  to  be  de- 
fective, does  not  amount  to  a  fraud  which  will  vitiate  the  sale.    Id, 

17.  Maxim  Caybat  Emptor  Applibs  to  SaaJB  BT  Administrator;  and  mere 
defect  of  title  cannot  avail  the  purchaser,  either  as  a  defense  to  an  action 
for  the  purchase  money,  or  as  a  ground  for  rescinding  the  contract.    ld» 

18.  Administrator  is  not  Bound  to  Plead  Statute  of  Limitations  if  the 
personal  assets  in  his  hands  are  sufficient  to  pay  the  decedent's  debts; 
but  where  a  resort  to  realty  Is  neoessary  to  raiseafund  to  pay  the  debts, 
a  contrary  rule  prevails.    PoUard  v.  Seean^s  Adm*r,  364. 

M.  Administrator  or  Ezbcutor  cannot  Charge  Estatb  Hb  Refbesbntb 
BY  Acknowledgment  of  Debt  Barred  by  statute  of  limitations.  Moom 
V.  Eilkbrant^  118. 

10.  Executor  has  Such  Interest  in  Testator's  Property  as  Precludes  . 
Him  from  Maintaining  Bill  of  Interpleader,  calling  upon  legatees 
%o  interplead  with  a  person  who  has  sued  the  executor  for  the  property 
bequeatiied  to  the  legatees,  and  who  daims  it  under  title  paramount  to 
the  testator's;  the  executor  is  the  proper  person  to  defend  such  suit,  and 
he  cannot  by  bill  of  interpleader  impoee  this  burden  upon  the  Icffltees. 
Adams  v.  Dickson,  608. 

See  ILvAXBS  of  Bboxdbnts^  8»  9;  Judcmentb,  10;  PABSMXBSBiPb  7*9;  Pfto- 

BATB  Courts. 

FACTOBS. 

L  To  Give  Factor  Lien  on  Goods  Consioned  but  not  Actually  Bb- 
OBIYED,  the  consignment  must  be  in  terms  to  the  factor,  and  ss  against 
creditors  and  subsequent  purchasers  he  must  have  made  advances  of 
acceptances  upon  the  fiuth  of  it    Davis  v.  Bradley,  226. 

S.  Forwarder's  Bbceipt,  Stating  Beceipt  of  Certain  Goods  for,  or  to 
BE  Forwarded  to.  Factor,  is  a  consignment  in  terms  to  the  itMtor  as 
much  as  if  a  formal  bill  of  lading  had  been  made  in  his  name  without 
the  word  "assigns,"  and  in  oonneotion  with  advances  and  acceptancee 
made  upon  the  faith  of  the  consignment,  is  sufficient  to  give  the  factor  a 
lien  upon  such  goods,  though  not  actually  received.    Id. 

IL  Delivery  to  Factor  of  Shipping  Receipt  that  is  in  Effect  CoNSXOir* 
mbnt  or  Bill  of  Lading  to  the  &otor  is  a  symbolic  delivery  of  thP 
foods  themselves,  and  entitles  him  to  a  lien  thereon  for  advances.    Id 
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FBBBIUS. 
L  Bbidgs  OB  FntftT  oahvot  bb  Ebbord  so  Nbab  Avocbbb»  iMnnid  hf 

law  to  be  provided  with  Bttendanoe,  boats*  etc,  as  to  draw  away  ciis> 

torn  under  the  oommon  law.    Norri»  ▼•  Formal  etc  Co.,  686.  ^ 

2.  Bbidob  ob  Fbbbt  cannot  bb  Ebxabushid  without  LKonm  from  tlis 

SQpervisoiSy  so  as  to  reoeiTe  oompansation  for  serving  the  paUio,  in  OsU* 

fomia.    Id, 

5.  Bbidoi  ob  Fbbbt  cannot  bb  E9Iablz8hbd  within  Milb  of  LnsNaBO 

Bbidob  ob  Fbbbt,  in  California*  unless  the  board  of  snpervisors  desn 
it  necessary  for  public  convenience.    Id. 
4.  Bbidob  ob  Fbbbt  Ebeabluhbd  in  VtoNiTT  or  Liobnbbd  Bbidob  ii 
within  the  prohibition  of  the  statute  against  erecting  a  new  bridge  cf 
ferry  within  a  mile  of  one  already  licensed.    Id. 

6.  Fbbbt  Ck>MFANT  Issuino  Tiokbts  Entitling  Passbnobbs  to  Mbmbbb* 

SHIP  in  the  company,  and  free  ferriage  for  onomonth  on  their  purchasing 
such  tickets,  do  not  coustitnte  their  ferry  a  private,  but  a  public,  one, 
and  within  the  statutory  prohibition  against  establishing  a  ferry  within  a 
mile  of  one  already  licrased  and  operating.  Id. 
6.  Fbbbt  Licbnbb  cannot  bb  Imfbaohbd  Collatbballt  by  showing  it 
invalid.    Id. 

FOBCTBLB  EKTBT  ANI>  DETAINEB. 

VtoLBNOB  18  NOT  NbCB88ABT  Ck>N00MlTANT  OF   FOBOIBLB    EnTBT  AND  Db- 

TAiNBB.  Entry  made  against  will  of  one  in  possession  is  fotoiblsi,  in  IsgiJ 
contemplation.    Crqfv.  Bollinger,  735. 

FOBFETFUBB. 

VOBIBITITBB  ACOBinB»  NOT  TO  iNDIVmVALS,  BUT  TO  SXAOL  PoHk  V.  HUi^  99i, 
See  COBPOBATIONS,  & 

FOBOEBT. 
Baa  CBTifTNAi.  Law,  25-^;  Evidbncb,  19. 

FBANCmSES. 
Sea  Btpabtan  Biohtb,  7« 

FBAUD. 
L  FBaud  must  bb  Bbtabubhbd  by  Pboofb;  it  will  cot  be  presumed.  Hemp- 
dead  V.  JdhmtUm,  458. 

2.  BSLATIONSmP  BBTWBBN  PaBTIBS  IS  NOT  OF  IT8BLF  EVIDBNCB  OF  FBAUD. 

Id. 

%.  Fbaud  hat  bb  Pbovbd  bt  Intbinbic  Evidbnob  of  Unfaibnbss  in  tha 
transaotion  itself,  or  by  evidence  of  fiusts  and  droumstances  attending  tt^ 
which,  by  the  ordinary  tests  by  which  we  Judge  of  the  motives  to  action, 
appear  inconsistent  with  an  honest  purpose.    Burth  v.  Sndlh,  154. 

4.  Such  Unconsoionablbnbss  ob  Inadbquaot  in  Baboain  as  Shock  Gon- 
80IBNCB  may,  in  equity,  amount  to  decisive  evidence  of  fraud,  althoogli 
mere  inadequacy  of  consideration  is  not  in  itself  sufficient  ground  lor 
annulling  the  contract.    Id, 
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6  WBm  Qmrnxxm  n  Qmb  of  Veaudvudit  lamri;  H  it  peooUir^  Hit 
profinoe  of  the  Jury  to  judge  of  the  wdglit  and  wfHdonciy  of  tho  erl- 
denoo.    I<L 

5.  Bulb  that  PoasnnoK  bt  Vxhsob  SvmMiUBHT  to  Sau  is  Pioxa  Facu 
EyiDBMOi  OF  Feaud  does  not  Kpjfij  to  mortg^^  and  deeds  of  trust 
where  the  grsntor»  by  the  terms  of  tlie  deed»  b  permitted  to  retain  pos- 
Mssioa  of  the  property  until  defsolt  of  payment.  HtimptUad  v.  John 
jCofi,458. 

7.  Fraud  wnx  not  bs  Ihfbbbbd  uvuna  Dbid  Powfoumi  Patmbbt  fob 

Unbbabon ABLB  Lbvotb  OF  TiMB  aftw  matoii^  of  debts  seomred  by  it» 
and  proTides  tliat  tlie  grantor  shall  retain  possesiion  of  the  properly  un- 
til defanlt  of  payment  with  a  frandnlent  intent  to  oover  op  the  property 
for  the  use  of  Uie  grantor.    /dL 
.  Bee  BxBOUTioira»  12;  82;  Judombiit8»  9;  FIbadixo  abd  Fbaohob,  4, 18, 24, 

26;  8aub,4w 

FRAUDULENT  OONVBYANCES. 

1.  BoBA   Fn>B   PUBGHASBB  FOB  VaLUABUI  CoMSIDBRATIOB  WHX  BB   Pbo- 

TBOTBD  whetlier  he  pordiased  from  a  frandnlent  grantor  or  a  f randnlent 
grantee,  though  the  statute  declares  the  fraudulent  ooPTeyanoe  utterly 
Toid.    Sydnor  v.  Robert*^  84. 

2.  Dmmd  OF  Trust,  or  Othbr  ComrBTANOB  whobb  Bffbot  is  to  Hucdbr 

ABD  Dblat  Patxbnt  OF  CLAIMS  of  oredltoTs  of  the  grantor,  is  not  Toid 
unless  contrived  for  tlutt  purpose,  and  the  grantee  or  beneficiary  mnst 
be  party  privy  to  the  fraudulent  design.    HtmptUad  v.  JokntUm^  458. 

8.  Pabtt  Aybbbibo  bt  Wat  of  Avoioanob  that  Dbbd  of  Trust  is  Madb 

TO  HiNDBR,  delay,  and  defraud  creditors  of  the  grantor,  the  ohm  pro- 
bmndi  is  upon  the  party  so  averring.    Id* 

4  Cbbditor  MUST  BxHAUST  Lboal  Rbmbdt  bbforb  Equitt  Court  will 
Ibtbrfbrb,  at  his  instance,  to  set  aside  a  fraudulent  conveyance  by  hii 
debtor,  and  must,  therefore,  before  filing  his  bill,  have  Judgment  and 
esoeoution  and  a  return  of  nmOa  bona;  but  though  this  b  the  general  rule 
it  has  been  somewhat  rekuced  by  modem  decisions  in  some  of  the  states. 
Afaemofi  v.  Dtumenbergt  610. 

ft.  Pabtt  Cladcibo  undbr  Dbbd  Attaokbp  for  Fraud  makes  a  pnma/aek 
case  by  producing  the  securities  recited  in  the  deed,  and  puts  the  ohm 
probandi  on  the  attacking  party.    Htwuptitad  v.  JbAmfoii,  468. 
See  Babkruttot  and  Ibsolybbct;  Bvidbhob,  16;  Fraud,  7;  Oirb. 

GAMING. 

L  Waobbs  abb  Rboovbbablb,  unless  prohibited  by  statute,  contrary  to  pub- 
lic policy,  or  calculated  to  affect  the  interest,  character,  or  feelings  of 
third  parties.    Joknmm  v.  FaU^  618. 

t>  Waobr  that  Cbrtaik  Railroad  will  or  will  not  bb  Complbtbd  in  a 
certain  time  is  not  per  se  unlawful  or  against  public  policy,  and  quea> 
tions  as  to  its  e£fect  upon  the  advancement  of  the  work,  «id  upon  the 
interests  of  the  public  or  of  third  parties,  are  questioos  of  fact,  which 
cannot  be  decided  on  demurrer.    Id. 

QoT  to  Wifb,  Void  as  to  Cbbditobs.— A  charge  that  if  certain  piopsilf 
oooe  vested  in  the  defendant,  and  it  was  all  he  bad,  and  he  made  i>  Foi» 
Am.  Dao.  Vol.  LXY— tt 
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VBtaiy  gifl  of  II  ta  Ut  wtfa^  and  a  hm  : 
kiye  debtay  tha  gift  wm  frmadnlent  and  Toid  •■  to  ofvditan^  it  «v^ 
BMNiA.    TIm  gift  mnit  bavo  betn  made  with  tha  iotontiioir^odaiajr  or 
difraod;  tha  fubaoqiMnt  oontnotiiig  of  aiioh  dabta  waa  iioi>ooiioliiii?a 
•fidcnoa  of  fraud  agdoat^nditon.    i/om  ▼•  Bo9»9  621. 
Sea  DsBD8»  4;  Enam  of  DaGBDon^  17-2a. 

GRANTS. 


Ik  CteailT  OP  LaJKD  ST  SXATB  WILL  KOV  BB  "BkEMUMED  AVIBR  LaVSB 

\3. -_ ,  ,  ,  ...  .        •  , 


TBAM  FoBTT  Tbabb,  froon  poaiearfon  aloaa,  without  ihowing 
poManioo  at  iti  oommanoamant  waa  rightfol,  or  ahowing 
alnwimat^noa  io  addition  to  tha  powetrion.    DaggeU  t.  Dturdrnp 
Saa  PdawTOWt  Poblio  LAVsa;  Bjfamiax  Riohi!%  7. 

GBOWINO  GBOFS. 
8aa  LamyLOBD  ahd  TtoAin;  4-7. 

OUARANTT. 

L  I^XCBEOVGBSDtr  A2>DIEB8BBD  to  PXBSOH  AS  PftBUttfrr  la  I 

ba  Intendad  lor  baocfit  of  a  bank  by  proof  ahowing  him  to  ba  ] 

of  auch  bank*  and  of  no  other  inatitation.    MiMgem  SkOBBemkr.  Pedt, 

284. 

8.  LnTxaoFCRBDlT8ioifSDBTTwoPXBao]r8»aadatotingthataBOtharper- 
aon  ia  aothoriaed  "to  vahie  upon  m,  or  either  of  m,  to  the  amoant  of 
twentyoHve  thooeand  doUara,  whioh  will  be  doly  honored,  .and  wa 
hereby  jointly  and  aererally  hold  onreelvee  aooonntable  for  the  aooepa> 
anoe  and  payment  of  each  drafts, "  binda  bo^  signers  to  the  payment  ol 
all  aoceptanoes  made  by  either,  especially  whan  they  hare  shown  by  their 
acts  that  sndi  was  the  intention.    Id, 

t,  Lnm  OF  Cbsdit  will  bb  Covstbuxd  as  CoBTorumo  Quababtt  wbso 
it  haa  so  been  treated  by  the  partiea,  and  its  terms  are  not  Inconsistent 
with  this  constraotion,  although  taken  alone  it  wonld  be  conatmed  aa  n 
aingle  guaranty.    Id. 

4.  Lbttbb  or  Crkdit  will  Bna>  Siobbbs  to  Patmbbt  ot  Drahs  Maim 
Patablb  Elsbwhbbb  tbak  at  Rbsidbhoe  of  Dbawbbb,  when  the  drafto 
have  been  accepted  generally,  and  the  signers  hare,  after  the  acceptance, 
execnted  notes  and  given  other  assarance  of  the  payment  of  such  drafia 
Id. 

ft.  OuARAinr  AoDBBBSBD  TO  Cabhibb  OF  Babk  bt  Naxb,  wrhovt  Dbsiokat- 
IBO  Him  as  Such,  Rubs  to  Babk  where  it  imports  oflSdal  action  on 
the  cashier's  part  as  an  affiur  of  the  bank,  and  the  ocmaideration  morea 
from  the  bank.     Woodsiock  Bank  v.  Downer,  210. 

8.  Dbclabation  ob  Notb  must  Coih'aik  Tbub  Statbmbkt  of  Pbomibb  Ao> 
OORDINO  TO  its  Lboal  Effbct,  and  where  it  is  declared  on  aa  an  abao- 
Into  promise,  and  the  note  shows  a  conditional  promise,  there  is  a  Taii- 
ance.    Id. 

7.  Wbittbn  Ouakantt  or  Lbtteb  or  Cbbdit  mat  bb  Subd  upob  BmoDi 
nr  Namb  of  Nomcval  Paktt  or  of  the  real  party  in  intereat,  as  In  tha 
caae  of  simple  contracts.    Michigan  State  Bank  v.  Peek,  234. 

ib  Wbrtbb  Guababtt  or  Lbttbr  of  Crbdit  Addrbssbd  to  Pbbsqb  ab 
"Pbbsidbbt''  mat  bb  Shown  bt  Proof  AuuBDBto  have  been  to* 
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llMlinkniynMttMMB.    Id. 

GUARDIAH  AKD  WABB. 

!•  OvAMDiujtB  Bom)  Oimi  to  Pbob^tb  Judos  st  Namb  n  nr  Lboal 
Bivior  QiiicuL  BoHB  to  Pbobatb  Ooobt,  when  Um  nibj^oi-aiiittir 
rektM  to  Um  probfttooourt^  and  to  what  is  puioly  of  an  official  ohacaoter, 
and  tlie  tolvendum  ia  "  to  the  tald  jadge  or  hia  aaooeaaor  in  aaid  offiot.** 
Prvbaie  CtmH  t.  Strong.  19a 

ii  OvABDiAV^  Boin>  n  Valid  ahd  BnrDnro,  AiraovGH  its  CoivDinoiis  abi 
HOT  AcxxmoDro  to  Bbqitibbicbnts  of  Statutb,  if  it  proTidaa  in  genoial 
tanna  for  the  falthfol  ezeontion  and  diaohaige  of  the  offioe  of  gnaidian, 
aooording  to  law.    /d. 

lb  Mdiou  ABI  BouvD  BY  Lawvoii  Aox8  OF  THUS  Ovabdianb;  andwhereB 
gnaidian  aooepta  the  proceeds  of  an  administrator'a  aale»  fairlj  made  for 
fnU  TalooAod  approved  by  the  probate  court,  and  neither  he  nor  hia  waid 
take  any  proceedingi  to  reriae  or  reverse  the  Judgment  of  the  coiu% 
tbqr  cannot,  in  a  collateral  action,  question  the  Talidity  of  the  sale  or 
tiio  title  of  thopudiaaer  in  good  faith.    Jkmeg  r.  8irkUk^f$.  111k 

HIQHWAY& 
See  NAYiGAaLX  Biyxbs,  2. 

H0MB8TBADS. 

1.  HomsnAD  or  luiRon,  itivdbr  Act  of  1851,  dois  vot  Ivcludb  Tbaci 

OF  Timbbb^lahd,  a  niUe  from  the  hoose  and  farm  oconpied,  not  ad 
Joining,  yet  from  which  fnel  was  alone  deriTed  for  nse  on  the  farm. 
Such  tract  ia  not  a  part  of  the  homestead.     ITatters  t.  People,  780. 

2.  Widow's  Bbkxfit  of  Hombstbad  Act  is  hot  Lost  by  reason  of  her  ab* 

aence  for  a  year  after  death  of  hnaband,  on  acooont  of  ill  health,  and 

without  intention  of  abandonment.    Id. 
lb  Dbficibbot  bblow  Omb  TH0U8Ain>  DoLLABS  nr  Valub  of  Hombsibad 

OAVKOT  BB  BCadb  uf,  onder  Illinois  homestead  act  of  1851.    Id. 
4.  It  IS  QuBsnoir  of  Fact  whbthbb  ADJonrmo  and  Ck>BTiouous  Tbaois 

OF  Laud  forming  one  compact  body  are  part  of  homestead.    Id, 

ft.  HOMBSTBAD  CAN  BB  CONVBTBD  AWAT  ONLT  BT  JOIBT  DbBD  OF  HUSBABD 

AMD  WiVB,  in  California,  the  wife  being  examined  apart  from  her  hus- 
band, and  separate  deeds  by  both  spoosss  ocnTeying  sach  homestead  are 
▼oid.    PooU  T.  Oerrard,  481. 

C  HOMBSTBAD  IS  JoiBT  ESTATB  OF  HUSBAMD  AMD  WiFB,  wlth  fight  of  SD» 

Tivorship.    Id. 
7.  WiFB  OAMVOT  8c7B  Alomb  FOB  HoMBRBAD,  bat  her  hnsband  mnst  bo 

Joined.    Id.  

HUSBAND  AND  WIFE. 
L  WiFB  DOBS  MOT  LosB  HBB  BiGHT  iM  CoMMUMiTT  Pbofbbst  bj  sepsralaoo 

from  her  hnaband  by  mntoal  consent,  or  by  separation  canaed  by  hit 

emel  treatment  of  her,  or  where  she  is  ejected  from  her  home  witiioot 

JvBl  cause.     Wheai  ▼.  OtoeiM,  164. 
%  WiFB  Who  Willfully  Dbsbrts  hbb  Hosbaitd  amd  Litbs  nr  ADULTBBt 

with  aaotiMT  ap  to  the  time  of  her  hnabandli  death  theteby  forfeits  her 
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ihara  of  tlM  ginanniri  pEoperty»  and  lotM  har  flUm  to  m 

interest  in  the  headright  fabseqaently  iisiied  to  the  hein  of  her  hnibaad. 

Id. 

S.  Won  D0B8  NOT  Form  Past  of  Family  after  she  liaa  repadiated  and  ioan- 
dalized  it  by  desertion,  and  by  living  in  open  and  nhameleiia  adnlteiy 
with  another.    Id, 

4.  Conjugal  Pabtnebship  Diffbbs  vbom  Cokvxntional  in  these  respcots: 
the  only  object  of  the  latter  is  gain,  while  the  acquisition  of  profits  is 
bnt  an  incident  to  the  former.  In  the  conventional,  the  gains  of  the 
partners  are  in  proportion  to  their  respective  shares  of  stock  and  services; 
in  the  conjugal,  the  division  is  equal;  in  an  ordinazy  partnership  the 
continned  absence  of  »  partner  defeats  his  claim  to  »  share  of  the  profits, 
bnt  the  mere  absence  of  the  wife  does  not  forfeit  her  share  of  the  matri- 
monial gains.    Id» 

6»  JuDOMBNT  Adjudoivo  Land  TO  Wm  18  KOT  Ebbovbous,  although  die 
was  not  made  »  party  to  the  record  by  the  service  of  processor  by  plead- 
ing in  her  own  name,  where  her  husband,  who  is  »  party,  defends  in  her 
right,  such  right  having  been  asserted  in  the  answer,  and  the  issue  having 
been  made  upon  that.    SmUh*8  AdnCn  v.  Dela  Oarza,  147. 

C  MoBTOAGB  OF  Wivk's  Lakos  bt  Husband  dubino  Covebtubb,  aki>  avtbb 
Issux  BoBN,  conveys  all  the  husband's  interest  as  such  and  as  tenant  by 
the  curtesy  initiate.    BaykiH  v.  lUthh  349. 

Sea  Oim;  Homsszbads,  5-7;  Mabbiaox  and  Dxvoica;  Msbhibp  Wonoi 

WiTNBSaBS,  4, 

INCEST. 
See  Cbxmival  Law,  17»  20. 

INDICTMENTS. 
See  Cbiminal  Law,  9-16,  28-8L 

INFANCY. 
h  OoCTKn  OF  Equitt  bayx  Pabamoukt  and  Plxnabt  JuBiaDiDinnr  ona 
Pkbsons  and  Estates  ov  Invakts,  and  will,  in  the  exerdse  of  that  Juis- 
diction,  cause  to  be  done  whatever  may  be  necessary  to  preserve  thdr 
estates  and  protect  their  interests.    OraUan  t.  Orattanif  726. 

%  CONTBACTS   or    INFANTS    BSLATINQ    TO    PXBSONAL    PBOPKBTT    MAT   B» 

A70ID1D  under  age,  and  immediately,  if  not  for  necessaries;  and  it  is 
immaterial  whether  the  contracts  were  advantageous  to  them  or  not 
Price  V.  Furman,  194» 
t.  Infant  may  Bboovxb  Back  Wbatkvxb  Hx  has  Paid  ob  Dxlivxbxd  ob 
Contbact  Which  Hb  Avoids;  but  be  must  surrender  the  oonsidera* 
tion  and  return  what  he  has  received,  except  where  he  has  lost,  sold,  oc 
destroyed  it  during  his  minority.    Id, 

4.  EVIDBNOE  OF  DkPBBCIATION  IN  VaLUB  OF  PBOPBBTT  BbTUBNBD  BT  IhFABT 

18  Inadmissiblb,  either  for  the  purpose  of  defeating  a  reoovery,  or  £ot 
the  purpose  of  reducing  the  damages,  in  an  action  by  him  lor  the  ooo- 
sideration  upon  his  disaffinnauce  of  the  contract.    Id, 
§,t  Ivfant's  Appointmbnt  of  Aobnt  is  Aor  Absolutblt  Void;  and  tho  ael 
el  a  person  assuming  to  be  agent  of  infant  cannot  be  ratified  by  tho  ] 
after  attaining  majority.    Truebhod  v.  Trmebhod,  766L 
See  AuBHg,  1. 


Digitized  by  VjOOQIC 


fiffBEX.  887 

DUUNOnONS. 

L  IimjHOTiov  MAT  Bi  Gbantbd  TO  SiSTRAnr  Comaanoir  of  Aor  AiiofniT- 
nro  TO  TSI8PA88,  thoogh  oommitted  under  an  advene  claim  of  title, 
where  the  treapasa  goea  to  the  deatmction  of  the  inheritanoe^  or  where 
the  injnry  ia  remedileaa,  or  not  anaoeptible  of  peooniary  oompatatkm  and 
oompenaation.    Bwndeiff  t.  Cooib,  79. 

2.  Iktvv onoiTS,  nr  Casbs  ov  Tsispass,  wxbb  not  O&avted  undkb  Avohht 
DocTBom  OF  Ck>usT  OF  Chakobrt.  F^fftlea  were  left  to  their  l^gal 
remedy;  bnt  the  more  liberal  praotioe  now  preraila  of  allowing  them 
where  the  treapaaa  preaenta  a  oaae  of  deatmction  or  irreparable  nda* 
ehief.    Id. 

lb  Spsoial  Imjubctioh  wnx  hot  bb  Dissolybd  of  Coubsb  ufob  Fkuvo  of 
Abbwbb  DBmrcfo  PLAiBXifF'B  Wholb  Oasb.  The  anawer  most  poai- 
tively  deny  the  material  facta  conatitnting  plaintifTa  title  to  equitable 
relief;  ita  deniala  must  be  grounded  upon  peraonal  knowledge  of  the 
facta;  and  ita  atatementa  mnat  be  mattera  of  fact,  and  not  of  law,  which 
defendant  had  the  meana  of  knowing  to  be  tme,  and  they  mnat  be  ai 
kaat  credible.    Id. 

4.  IvjUBcnoir  wnx  not  bb  Dissolybd  on  Fkuno  of  Dbixniubt^  Akswbb 

ADmrmio  Plaintiif'8  Equitt,  hot  aetting  np  new  matter  in  avoid* 
ance.    Id 

5.  Gabb  whbbb  PsTinoir  Cobtaiks  Aybbmbbts  Suffigibbt  to  MAiRTADr 

AcnOB  OF  TBB8PA88  TO  TbT  TiTLB,  BUT  HAS  Ko  IkDOBSBUBNT  TO  TbT 

Titlb,  SHOULD  BB  BBTAiiiBD»  AND  NOT  D18MI88BD  upon  disaolntion  of 
injunction  which  petition  waa  apecially  framed  to  obtun,  and  which  con* 
tained  no  other  apeclal  prayer,  but  a  prayer  for  general  relief  only;  and 
this,  although  there  might  have  been  no  ground  for  an  injunction.  Id. 
8.  Rboobd  nbbd  not  Show  Plaintiff's  DbsIbb  fob  Othbb  than  Obnbbal 
Bbubf,  whbeb  Sooh  Rblibf  only  is  Prated  fob,  in  caae  where 
petition  shows  fi^ta  entitling  defendant  to  special  relief.  Such  suit 
should  not  be  dismissed  even  on  the  dissolution  of  an  injunction.    Jci. 

INNKEEPERS. 

ImKBBFBE'  MAT   ACQUIBB    SUFFlCiBNT    SpBOIAL    PBOFBBTT    TO    SUTFOBT 

Allboation  of  Ownbbsbip;  but  thia  will  not  prevent  an  allegation  of 
property  in  the  general  owner.  It  may  be  laid  aa  the  property  of  either. 
Bam^  T.  Ptepfe,  699. 

INSANTTT. 

See  Habbiaob  and  DxT0BaB»  ft. 

INSURANCE. 

L  Affuoabt  fob  Insubabob  is  NOT  CHABOBAm.B  with  Nbubof  of  Aobnt 
OF  OoMPANT  to  communicate  to  ita  officera  fiwta  material  to  the  risk,  dis- 
closed to  the  agent  by  the  applicant;  and  instructions  of  the  company  to 
the  agent  that  in  receiving  applioationa  he  must  conaider  himaelf  more 
the  agent  of  the  insured  than  of  the  company  do  not  make  him  the  agen^ 
of  the  applicant.    Ba6ee  v.  Fire  In*.  Co.,  553. 

ti  PouoT  wnx  BB  VnriATBD  BT  SuTPRBssiON  OF  Matbbial  Faots  bt  In* 
SUBBD,  though  by  mistake  or  inadvertence,  without  actual  tend;  but  the 
insured  is  not  expected  to  go  into  details  about  which  the  inaurer  mani« 
I  no  interest  and  makea  no  inquiry.    Id. 
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Si  PATMniT  oFpBmmi  otIviuxasqbmatbi  AcxxninaBKDiijtBacaBi 

of  Um  company  Terbally  agreeing  with  the  applicant  that  he  would  pto- 
vide  for  the  required  OMh  portion  himiielf,  which  ahonld  be  oonaidend 
and  held  to  be  paid  to  the  oompany,  and  »  note  for  the  balance  ahonld 
be  giv«n  by  the  applicant  to  the  company  at  some  f  atore  time,  and  that 
the  inanrance  ahonld  take  effect  when  the  propoaala  were  accepted; 
etpeoiaDy  after  the  company  had  led  the  applicant  to  belieye  that  the 
premium  waa  agreed  to  be  oonaidered  aa  paid  by  the  agent  when  the 
propoaition  for  inanrance  waa  accepted  by  it  Shddon  t.  Hfe  Ins.  CtK^ 
fi65. 

4.  Paboi.  Btidenoi  is  Admt8»tblk  to  Show  Modi  of  PATMjarr  or  Pbb- 
muif  ov  JsBUtLAJXCE,  although  the  written  propoaala  atate  that  tho 
inanrance  ahall  not  be  binding  until  the  premium  ia  paid.  Tlie  eridenoe 
doea  not  contradict  or  vary  the  propoaala,  for  the  mode  of  paymeot*  or 
ita  l^gal  equiyaknt  or  aatiafaction,  ia  no  part  of  the  writing.    Id* 

ft,  Patmxht  or  Pbbmium  n  vor  Mads  CoHDznoir  Pkiuidmt  to  the  taking 
effect  of  a  contract  of  inanrance,  it  aeema,  by  a  writing  following  tfaa 
propoaala,  but  not  made  a  part  of  the  policy,  either  by  recital  or  referenee. 
atating  that  the  applicant  agreea  '*  that  the  aaaurance  hereby  prqpoaed 
ahall  not  be  binding  on  aaid  company  until  the  amount  of  premium  aa 
atated  therein  ahall  be  received  by  aaid  company  or  an  acoreditod 
agent"    Id. 

6.  AuTHOBiTT  ov  Gkvxbal  Insubavob  Aosmt  to  DiaPBHM  WISH  Patkert 

or  Prxmictm  by  agreeing  that  the  caah  part  of  it,  which  he  waa  to 
advance  himaelf  for  the  applicant,  ahonld  be  oonaidered  aa  paid,  and  a 
note  for  the  balance  ahonld  be  given  by  ihe  applicant  to  the  company  at 
aome  future  time,  ia  a  queation  of  &ct  which  ia  properly  anbmitted  to 
the  jury.    Id. 

7.  COVT&AOT  ov   InBUBAKOI  is   GoMPLBTB  without    DsLITXBT  of  P6LIOT, 

where  an  application  haa  been  made  which  haa  been  approved  and 
accepted  by  tiie  company  or  ita  proper  agenta  for  that  purpoae,  and  a 
policy  haa  thereupon  been  made  and  executed,  and  notice  of  auch  ezeon- 
tion  given  to  the  applicant.    Id. 

6.  OwKXB  OF  Insured  Vessel  Lost  bt  NBouaENT  Towaob  is  Pbofbb  PABXf 
TO  Sue  for  auch  losa,  especially  where  the  insurance  ia  for  a  part  of  the 
value  only,  and  a  recovery  by  the  owner  will  bar  another  action  for  the 
eame  cause.     White  v.  The  Mary  Ann,  523. 

Ql  Lvsuramoe  Company  cannot  Reooveb  Damaqes  in  their  Own  Right 
FROM  Railroad  Comfakt  through  whoae negligence  in  killing  the  insured, 
who  was  a  paaaenger,  the  insurers  were  obliged  to  pay,  where  there  is  no 
privity  of  contract  between  the  insurers  and  the  railroad  company,  and 
no  direct  obligation  of  the  latter  to  the  former  growing  out  of  the  coo- 
tract  or  relation  between  the  insured  and  the  railroad  company.  Com* 
neetkui M.  L.  /na  Oo.  v.  N'ew  TorkSNew  Haven R.  B.  Co,,  57L. 

INTEEIBST. 

L  Wbittbn  Pbomub  to  Pat  Intebbbt  Bxcbbdino  Lbqal  Batb,  on  Dbbs 

ALBBADT  BziSTiNO  and  aoomed,  for  the  time  the  debt  haa  been  mnning 

before  the  promise,  la  without  consideration  and  void  as  to  thoexoeaa; 

bat  a  written  promiae  to  pay  more  than  lawful  interest  on  snoh  enristing 
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Mil  from  the  date  of  tiie  promiM  until  paynMBt  !•  bin^iig;  ^  for- 
beanuMe  being  a  raffioient  oooddentiim.    Admi»  ▼.  HaMtrnffB^  498» 

t.  Airr  RAti  of  iMTEBnr  Authobized  bt  Lkz  Looi  Cohtbaotub  ob  Lkz 
Loci  SoLunomg  will  be  reoc^gniaed  and  enforoed  in  the  oocnta  of  other 
goremmentf  whoae  laws  woold  otherwiae  make  aooh  ratea  of  intereat 
nanrioiia.    McAmner  v.  8mUk,e5l. 

See  DAHAOBfl^  1;  Vosooaomb,  3;  Kbootiablb  JjxnaxntmiitBp  10^  11;  Ububt. 

INTEBPLBADEB. 
To  Bntitlb  Pkrsov  TO  Bill  OF  Intsrflbadib,  Hb  must  bays  No  Ibtbbbr 
in  the  fond  or  property  in  oppoeitioii  to  the  daimaata  theieto^  whom  he 
caila  npoQ  to  interplead,  that  their  righta  may  be  determined.  Adam§  t. 
DidbomeOS. 

See  BxaouTOBB  a»d  ADimnBiBASOBS,  12, 20i 

JUDGMBNTS. 

L  JUDOMBHT,  WHBTBBB  FOBBION  OB  DomSTIO,  18  OOBOLinaVB  UPOV  Fa»> 

Tns,  where  ooort  haa  Jnriadiotion  of  both  peraon  and  aobjeot-mattei; 
Norton  v.  Oritd^field,  701. 

2.  JfTDOMBNT  18  PrDIA  FaOIB  EtIDBVOB  OF  JUBISDiqM0Wy,AHl>-'THI8  PBB- 

8UMFTZ0N  WILL  FBBTAIL  UlfTIL  BbBUTTBIX     Id* 
S.  FORBION  JUDUMBMT  MAT  BB  AtTAOKBO,  AMB  PaBTT  Qo  DCTO  ObMOTSAL 

Qrounbs  of  iKDEBCBDNBaa,  by  showing  that  an  appeal  would  not»  with* 
oot  a  new  sammona,  oontinne  the  oanee  in  oonrt    Id, 

4.  JfTDOMBNT  OF  JoSTIGB  OF  PbaGB  KBBD  NOT  ShOW  WHBl'HBB  It  BB  FOB 

Dbbt  ob  DAMAOB8.  PleadiDga  ore  tenua  before  jaatioee  will  be  Ubetallj 
oonatmed.    Id. 

6w  JUDOMSBT  OF  StaTB  Ck>UBT  BA8  SaMB  ObBDIT,  VALIDIT7,  AMD  BfFBOI 

in  erery  other  oonrt  in  the  United  Statea  which  it  had  In  the  atato 
where  it  was  proooonoed;  and  whatever  pleas  woold  be  good  to  a  suit 
thereon  in  snch  state,  and  none  others,  may  be  pleaded  in  any  other 
oonrt  in  the  United  States.    Cook  y.  ThomhiU,  61 

0L  JuBianicnoN  of  Coubt  in  WHicn  JuHQ^ixsr  was  Rbndbbbd  vxbd 
HOT  Ba  Alligbd  ob  Pboved  in  an  action  on  snch  judgment  in  a  aiater 
atate.    It  will  be  presumed.    Reid  v.  Boyd,  61. 

%  JuDOMBMT  IN  (hia  Statb  Estabushzno  Biobt  of  Plajktiff  to  Sub 
BT  Pbocubiii  Ami  will  be  held  final  and  oonolnsive  aa  to  that  matter  in 
the  conrta  of  a  sister  state.    Cook  v.  ThomMU,  63. 

6L  A8870NIKQ  Wbono  Rbasok  FOB  Pbopkb  akd  Oobbbct  Judombbt  l>on 
NOT  Invalidatb  It.    Smmmerlin  ▼.  HetteHy,  639. 

9l  Judombbt  bt  Ck>NFB88iOK  Faiuno  TO  Sbt  OUT  All  Faois  Bbquibbd 
by  the  statute  is  prima  fade  fraudulent,  but  not  absolutely  void;  the 
presumption  of  fraud  may  be  rebutted  by  proof  that  the  Judgment  waa 
fair,  and  for  a  bonajide  debt.    Biehards  v.  MeMiUan^  521. 

IOl  Jutombkt  Bboovbbbd  aqaimst  Ancillabt  ADMnnarrBATOB  nr  ABormra 
Statb  givea  no  right  of  action  against  the  administrator  or  heirs  of  the 
same  estate  in  Texaa;  and  it  makes  no  difference  that  the  intestate  was« 
when  the  suit  waa  commenced,  a  resident  of,  and  serred  with  prooess  in, 
audi  other  atate.  The  e£foot  of  the  personal  service  upon  the  intestate 
died  with  the  person,  and  the  Judgment  anbsequently  rendered  againal 
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the  adminiflnlor  has  116  oUior  or  giMKter  effMt  tiian  If  tt  had  btw 
«ed  in  a  iiiit  origiiially  inititnted  against  him.    Jbnet  y.  Jcme^s  Heb/% 
174. 

11.    JUDOMBVT    GbKDITOB    MAT,    IF   THIBX    IB   BX0I88   OF    FbO^MXTT   Em« 

MBAOMD  IK  Teu8T  Deed  aboYO  what  is  necessary  to  seonre  ths  payment 
of  the  trust  debts,  file  a  bill  to  sabjeot  such  excess  to  the  payment  cl  hia 
debt.    Hemjmtead  v.  Jokmton,  458. 
See  Attaohmbktb,  1;  Bbtatbs  of  Dboidbntb,  4»  6,  11,  16;  Exbodtioxb; 

BZSCUTOBS  AND  ADMINlBTIlATOBSy   10;    HUBBAirp  ANI>  Wlfl»  5;    MaB- 

BIAOB  AND  DiYOBOB,  9;  Plbaddto  A2n>  Pkaoticb,  19,  27-29|  84,  S7} 
PnoBAn  Ck>UBX8;  Pbooess,  2;  3;  Sbt-oif;  Statotb  of  LnfisATi<»ra» 

JUBISDICnON. 

JUBIBDIOnOF  OVBB  PbBSON,  BUT  HOT  OTKB  SUBJBOT-MATTBB  OF  SUIT,  MAT 

BB  OiVBir  BT  Ck>ii8BiiT.    Venue  in  action  of  trespass  to  try  title  may 
thns  be  changed.    BurtUe^  v.  Cook,  79. 
Sea  Cbimoul  La,w,  3,  4;  Equitt;  Infakot,  1;  JudombmtBi  2;  8;  Mabbibd 
Women,  9;  ?bobatb  Coubts. 

JURY  AKD  JUBOBS. 
L  It  18  PttorciPAL  Cause  of  Ghallenob  to  Jubob  on  T^kial  fob  Fbuuit* 
that  he  was  a  member  of  the  grand  Jiny  that  found  the  indictment.  JHl^ 
worth  Y.  Commonweal^  264. 

5.  Motion  bt  Pbiboneb  to  Disohabqb  Jubob  and  Substitutb  Anotheb  n 

his  Stead,  on  trial  for  felony,  on  ground  that  he  was  a  member  of 
the  grand  Jory  that  found  the  indictment,  made  after  the  jory  is 
impaneled  and  sworn,  bnt  before  any  eyidence  is  introduced,  should  be 
granted,  when  it  appears  thai  the  prisoner  did  not  know  this  fact,  and 
could  not  have  known  it  with  the  exercise  of  reasonable  diligence,  before 
the  jury  was  sworn,  /d. 
t.  Objection  to  Jubob  Made  aftsb  Jubt  ii  Swobn  is  addressed  to  die* 
cretion  of  court.    Id, 

4.  Ck>UBT  IN  ITS  DiSOBBTION  MAT  SeT  ASIDE  JUBOBSON  SOOBBOF  InOOMFB* 

TBNOT,  Pbopteb  AFFECTUM,  discovered  after  they  are  sworn  on  the  motloii 
or  with  the  consent  of  the  prisoner,  »t  any  time  before  verdict  rendered; 
and  at  the  instance  of  the  prosecution  for  like  cause  when  the  disoharg* 
of  the  jury  without  the  consent  of  the  prisoner  would  not  result  in  n 
discharge  of  the  latter,  mmUe,  Id, 
ft.  Upon  Motion  to  Disghabob  Jubob,  and  Substitute  Anotheb,  made  by 
prisoner  after  the  jury  have  been  swoni,  it  is  not  the  duty  of  the  prisoner 
or  his  counsel  to  instruct  the  court  as  to  the  proper  course  in  esse  tha 
moti<m  is  granted,  and  from  a  refusal  to  do  so  there  is  not  to  be  inferred 
»  motive  to  gain  some  ulterior  or  unfair  advantage.    Id. 

6.  Objection  to  Jubob  on  Trial  fob  Felomt,  on  Gbound  that  He  was 

Member  of  Grand  Jubt  that  found  the  indictment,  is  not  removed  by 
statements  made  by  him  upon  examination  upon  the  vcHtr  dkrtf  to  the 
effect  tnat  he  had  formed  no  opinion,  and  had  no  bias  against  the  prisoner. 
Id. 
f  •  CouBss  WILL  Lbate  Jubt  to  Sat  whsiheb  Convbtanob  should  not  bb 
Fbbumbd  where  party  has  proved  title  to  the  beneficial  ownsishtp^  asd 
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%  loag  poMctrion  eomJitent  thTcwith.  So,  where  a  dflfoidaat  ahowed  a 
lettar  from  plaintiff'e  anoeetor  to  ea  egeot,  directliig  him  to  eloee  a 
httigaiii  for  sale  of  the  land,  a  deed  therenpon  ezeoated  by  the  agent  in 
his  own  name  to  defendant*!  gnmtor,  and  unintermpted  poeseasion  for 
twenty-eight  years.    Batrvey  v.  Thorpe^  S44. 

8L  CHikBOs  TO  Jury  Which  Assuius  Facts  to  bi  Pbovkd,  when  the  evi- 
dence in  regard  thereto  is  oonflioting»  is  erraneoos.  MeKeMie  v.  Branch 
Bank  at  Mcmtgdmery^  309. 

H.  O^  Issus  iNYOLYiKa  Applioatio^  ov  PBOPiBTr  PBO  Rata  to  PATnar 
OF  DsBTSy  tdther  the  amount  of  a  particular  debt  may  be  proved,  from 
which  the  Jury  can  ascertain  the  pro  rata  share,  or  a  witness  may,  with- 
out stating  the  amount  of  the  debt,  testify  as  to  the  amount  of  tho  pro 
reUa  share  as  direct  and  primary  evidence.    Id, 

lOi  JUBOB  OAKNOT  ImFBACH  BIS  OWN  VXBDIOT  BT  APFmATIT.      Ooimtr  T. 

Wwioih  761. 
See  AoBBor,  4;  OBnmrAL  Law,  24;  Equity,  2,  3;  Fbaud,  5;  Kxougbvoi^ 
1,  2;  Sales,  4;  Vbboiot. 

JUSTICES  OF  THE  PEACE. 

L  JvsTiOB  ov  Pbacb  has  Ko  Authobity  to  Afpoiht  Spboiai.  Conskabui 
to  Hold  Oitigb  dubhto  Oontibuahgb  of  Camp-mxrino,  under  a 
statute  of  Indiana  providing  that  when  an  emergency  exists  for  the  ser- 
vices of  a  constable,  and  one  is  not  convenient,  the  justice  may  appoint 
one  to  act  in  a  particular  cause  for  the  purpose  of  serving  process,  ife- 
Lam  V.  MaOock.  746. 

2.  Jnanncx  ov  Pbagx  Who  has  Appoiktbd  Spboial  Coxstablb,  whosb 
Appoimtmeiit  Hx  is  Rbqxtibxd  by  statute  to  note  on  bis  docket,  may 
make  such  note  at  any  time  without  a  rule  of  court  against  him  for  thai 
purpose,  especially  when  he  is  a  party  to  the  cause.    Id- 

S.  Omission  of  Lxttxbs  "J.  P«"  avteb  his  Sionatitbb,  ib  Attaghmbbt 
inued  and  signed  by  a  justice  of  the  peace,  does  not  invalidate  it,  if  .it 
appears  from  the  body  of  the  instrument  that  he  acted  in  his  offioialt  and 
not  in  his  private,  capacity.    Hendermm  v.  JPitnum^  649. 
See  JuDoicxMTS,  4. 

LANDLORD  AND  TENANT. 

L  Boia  that  Txnabt  shall  hot  bx  Allowbd  to  Oisputb  Titlb  of  bii 
Labblobd  does  not  reach  beyond  the  particular  title  under  which  the 
tenant  enters  into  possession;  if  the  landlord  is  divested  of  his  title, 
either  by  his  own  act  or  by  operation  of  law,  the  tenant  may  so  prove 
to  protect  himself  in  a  suit  for  possession.    BeUison  v.  Budd^  442. 

8.  Bulb  that  Pcbohasxb  Pxbdbntb  Litb  Holds  Pbopbbty  m  Tbost  fob 
Pabty  Who  Sccgbxds  nr  Suit  does  not  apply  to  a  tenant  who  has  ac- 
quired an  independent  title  at  tax  sale,  as  the  tax  is  not  a  charge  upon 
tiie  tenant,  but  a  lien  upon  the  land,  and  if  not  paid  by  the  person  in 
whose  name  it  is  assessed,  will  follow  the  land  into  the  hanos  of  a  subsa- 
quent  purchaser.    Id. 

t.  No  Lboal  Obuoation  Abisxs  out  of  Bblation  of  Labdlobo  and 
Tbkabt  CoMPXLLnro  Tbnabt  to  Pay  Tazbb  imposed  upon  the  land  of 
the  landlord;  therefore  the  tenant  is  not  on  that  ground  eatoppad  horn 
setting  up  titie  in  opposition  to  the  landlord.    Id. 
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4.  LnmB  MAT  IffAniTAiir  TenriBB  aoaiiibt  Lnm  Who  Sbu  Chnn»  «r 

a  portion  thereof,  end  against  the  porohaaer  ihianoi,  when  the  1mm 
■tipnlatea  that  the  leieor  is  to  have  the  general  property  in  the  erops, 
and  that  they  are  to  be  ooosnmed  on  the  premises.  Cfrap  t.  Stevau,  216, 
^  Bona  Fidb  Pubohassb  fob  Value,  without  Kotigb,  Aoquzbb  No 
TiTLi  BY  PuBOEAsnro  VBOM  Lbssu  CTops  which  it  is  stipulated  in  the 
lease  shall  remain  the  general  property  of  the  lessor,  and  be  oonsnmed 
on  the  premises;  and  he  is  equally  liid>le  with  the  lessee  in  trespass  lor 
the  asportation  of  the  crops.    Id. 

t.  DaHAOBI  abb  VaLUB  of  PBOPBBTT  BbMOVED  IK  TBB8PA88  BT  LBSBOB 

AOAIHBT  Lbssbb  AMD  PuBOHABBB  for  the  sslo  and  removal  of  a  portion 
of  the  crops  which  it  is  stipulated  in  the  lease  shall  remain  the  genersl 
property  of  the  lessor,  and  be  consumed  on  the  prenuses  by  the  lesMv's 
and  lessee's  cattle,  though  it  is  also  stipulated  that  if  any  surplus  rsmained 
at  the  terminati<m  of  the  lease  the  lessor  might  purchase  it  upon  certain 
terms.  I<L 
7*  Lbbsob  18  KOT  BonBD  Fibst  to  Sub  Shbbiit  fob  Obofs  which  lessee  has 
su£fored  to  be  sold  under  execution  against  him  before  suing  lessee  and 
purchaser  for  another  portion  of  the  crops  subsequently  sold  by  the 
lessee,  where  the  provisions  of  the  lease  are  that  the  crops  shall  remain 
the  general  property  of  the  lessor,  and  be  fed  on  the  premises  to  the 
lessor's  and  lessee's  cattle,  and  that  the  lessor  may  purchase  the  soiplBB 
of  the  crop  remaining  at  ^e  end  of  the  term.    Id. 

LABGENY. 
See  Gbiminal  Law^  !& 

UCENSB. 
See  POflBBsnoN;  BiPABiAN  BiOBra,  ?•  d. 

UBNS. 

L  Galifobhia  MatiiHANios'  Lien  Law  Oiyes  Subcohtbaotobs  Lmr  oblt 
AFTEB  NonoB  to  the  owner  of  the  building,  wheress  roaster-builden 
and  mechanics  contracting  directly  with  the  owner  have  an  actual  lien 
until  the  expiration  of  sixty  days  after  the  completion  of  the  work.  (M- 
kounv.  Levy,  516. 

2.  Subcx)ntbaotob'8  Lxbn  18  Subobdinatb  to  Qabitishicbvt  of  the  owner  in 
an  attachment  suit  against  the  original  contractor,  under  the  mechanics* 
lien  law  of  Oalifomia,  where  the  notice  of  garnishment  is  served  before 
service  of  notice  of  the  subcontractor's  lien.    Id, 

t.  Mbohanio'8  Libn  Law  of  Tennbsseb  Cbbates  Lsnr  onlt  nr  Favob  of 
Mbghanio  OB  Ukdbbtakeb  Who  shall  Build,  Rbpaib,  Fubkish  Matb* 
BIAL8,  or  any  part  thereof,  or  who  shall  do  any  work  i^n  a  house,  either 
by  finishing,  painting,  ornamenting,  or  otherwise  working  on  same;  and 
does  not  embrace  machinery  which  was  intended  to  be  used  in  such 
house  for  manufacturing  purposes.  JSSowf  Tenn.  Iron  Mfg,  Co.  v.  Bynwrn^ 
56. 

4.  Mbghabio'b  Lf  bn  should  bb  Bmfobobd  bt  Making  All  Pkbsons  Imtbb- 
bbtbd  in  Land  Pabtibs  to  the  suit,  as  the  rights  of  those  not  made 
parties  are  not  aflfocted  by  the  decree,     ff  tZZJams  v.  Chofmtm^  689. 
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§k  T^nji«o  LA]n»AoQioiBiDiTinnttPBooiiDivat«oIViBMMalldB^^ 
n  SunuoB  to  Tbax  Obxainxd  undbb  Miorakio^  Lmr  of  the  mom 
traot,  if  the  mortgagee,  or  other  intereeted  pereoos,  were  not  nuide  per- 
tiee  to  niit  enfordng  lien,  end  had  no  opportunity  of  defending  their  in- 
tereeta*   Id, 

a  JdMaoAm&n  Luur  Atzaobbs  fbom  Dxuvbbt  of  Matebiaim  upon  Pkim- 
ma,  OB  UPON  Pbbiobmanci  of  Work,  and  not  from  date  of  oontraot. 
It  ia  the  nae  of  materiala,  patting  them  into  the  building,  and  attaching 
them  to  the  freehold,  which  entitlea  the  party  fnmiahing  them  to  » lieo. 
Id. 
Sea  EimuTioHS,  12, 10;  FAoroRfl,  1,  3;  Laicdlord  and  TncAirr,  S. 

LIQUOE  LAWa 
YixiMXB  OASVov  BaooTSR  BrmuuamD  Priob  of  Iirfoucixiiio  Liquou 
add  in  Vermont^  where  any  portion  of  the  oootraot  of  aale  ia  tranaaotad 
within  that  atate;  bat  if  he  doea  nothing  to  forward  the  illegal  oontraot 
within  the  atate,  he  may  recover,  notwithatanding  he  may  know  of  the 
filagalparpoae  to  which  the  article  ia  to  be  pat.  BaebmMY.WrigJUtlBl. 
See  AonroT,  1,  2. 

LUKATIC& 
L  Aomnr  oar  JinnmawT  Bwovirbd  bt  Jjovjon  ur  Ovb  Staxi,  Suziro  n 

Pnoonmr  Am,  may  be  maintained  in  another  atate  by  the  Innatio  aaina 

by  the  aame  next  friend.    Oooh  v.  ThomkUl^  68. 
8.  Flea  that  Estatk  of  Lunatio  Who  Sitis  bt  hib  Kizt  Frdotd  ia  in 

ehaige  of  a  committee,  by  whom  the  anit  ought  to  be  brought,  if  at  all, 

ia  one  in  abatement  not  going  to  the  JuriadietioQ  of  the  ooorl^  and  ia  bad 

unleaa  ferified  by  affidayit    Id. 

MABRIAOB  AKD  DIVOBCE. 

h  Von  B1A8OH8  OF  PoBuo  PouoT,  Law  is  Mobb  TEBom  of  Kvptial  Oo5- 
nuoTS  than  OBDnrAKT  oontracta  which  relate  merely  to  property  and 
the  ordinary  dealinga  among  men.    Park  t.  Barron^  641. 

8.  Marbxaois  Prohibitkd  bt  Law  abb  not  Absolutblt  Void  mmwa  so 
Dbolabid  to  bb.    Id, 

!•  Mabuaob  18  but  OnriL  Oontbaot,  A2n>  Mabriaob  of  Nbgbo  Bbsidbvt 
OF  Indiana  with  Kbobo  Woman  who  haa  come  into  the  atate  is  void, 
under  constitutional  and  atatutory  provisions  prohibiting  negroes  or 
mulattoes  from  coming  into  or  settling  in  the  state,  declaring  all  con- 
tracts made  with  those  coming  in  contrary  to  such  prohibition  void,  and 
imposing  the  penalty  of  fine  upon  any  one  who  employe  or  encourages 
such  negro  to  remain  in  the  atate;  and  any  one  found  guilty  of  violat- 
ing such  provisiooa  h  liable  to  a  fine.    Barhskirt  v.  Siaie^  738. 

A,  DlTOBOEB  WILL  NOT  BB  AlLOWKD  BXOBPT  FOB  COMIION-LAW,  CaNON-LAW, 

AND  Statutobt  Causba.    Hamoher  v.  Homaher^  705. 
6.  Obound  fob  Diyobob  is  Fubnibhbd  niithbb  BT  O00A8IONAL  Paboztbmi 

OF  Hbbbditabt  Insanitt  before  marriage,  and  unknown  to  plaintiff^ 

nor  by  complete  insanity  after  marriage.    Id. 
6.  Sbpabation  and  Intbntion  to  Abandon  must  Conoor  to  OoNanroTa 

Oboond  fob  Ditobob.    They  need  not  be  identical  in  commencement. 
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Imt  dCMrtlQii  wffl  ocmmMooe  from  til*  IliM  Infeflnftion  to  ^^ 
Pinkard  v.  Pkdbard^  129L 

7.  Oboukblbbs  Chabox  of  ADVUXiBoim  Izitibcxkjb8B  AOAoniT  Wm  n  Aoi 

OF  Gbo88  Cbuxutt.    Id, 

8.  Nkw  Teial  will  not  bb  Obantbd  to  ^^laintiif  in  AonoN  fob  DivoBOit 

on  ground  of  newly  discovered  evidenoe,  if  each  evidence  reUttet  to 
ground  of  divorce  not  alleged  in  fetiticm.  Id.  • 
9l  Effect  of  Dbobxb  of  Diyobox  ▲  Vinoulo  in  Fayob  of  Wifb  it  to  de- 
feat and  determine  all  the  hoeband's  right  and  interest  in  and  to  her 
lands,  and  the  rights  of  others  claiming  under  a  mortgage  ezecated  by 
him  thereon,  and  the  wife's  rights  are  restored  to  her  pieQiaely  as  thay 
would  be  by  her  husband's  death.  Boifkm  v.  Bam^  3481 
See  Pabbnt  and  Child. 


MARRTED  WOMEN. 

1.  At  Common  Law,  Lboal  Existxnox  of  Wifb  n  Mxbobd  in  Tba*  of 

HXB  HusbXkd  by  the  marriage;  and  as  a  general  rule,  contracts  made  by 
her  are  void,  and  cannot  be  enforced  against  her  in  a  court  of  law.  2>o6- 
bin  V.  Hubbard,  425. 

2.  In  Eqttitt,  Fbmx  Covxbt  is  Considebbd  Fbmb  Solb  as  Riwabiw  bxb 

Sbpabatb  Estate,  and  she  may  bind  such  estate  by  her  contraots.    Id. 

t.  Whxbb  Mabbied  Woman  has  Cbbatsd  Chaboe,  by  Exboutino  Bond» 
Bill,  ob  Note,  against  her  separate  estete,  the  creditor  has  no  remedy 
in  a  court  of  law,  and  must  proceed  by  bill  in  equity  against  her  separate 
estete.    Id, 

A,  Mabbied  Woman  NEED  NOT  Execute  IkstbuventEzfiubbsltRefebbino 
to,  OB  PuBPOBTiNO  TO  ExEBOiSE  PowEB  OTEB,  her  Separate  property 
in  order  to  bind  it,  as  it  is  sufficient  that  she  professes  to  act  ap  a  finm 

5k  CoNTBACT  OF  Debt  Cbbated  bt  Marbikd  Woman  dubino  Cotebtubb 
raises  the  presumption  of  an  intention  to  charge  her  separate  estate^ 
which  will  be  held  responsible  for  the  debt,  without  showing  any  prom- 
ise.   Id. 

8.  Bond  Void  at  Law  when  Exbouted  bt  Reason  of  Coybrtubb  cannot 
be  enforced  by  action  at  law  as  a  personal  obligati<m  against  the  /nas 
covert,  unless  she  make  a  new  promise  after  she  has  become  discovert* 
Id. 

7*  Pbomise  to  Mabbied  Woman  to  Pat  Heb  Pubchasb  Fbioe  of  hbb 
Real  Estate  is  Chose  in  Aotion,  and  survives  to  her  if  she  survives 
her  husband,  and  he  has  not  reduced  it  to  possession  during  covertore; 
but  if  he  survives  her,  it  passes  to  her  personal  repreeentetives.  Drigg§ 
V.  AhboU,  214.      . 

8b  Aoknowlbdoment  bt  Married  Woman,  on  Examination  Pbivatb  and 
Apabt  from  her  husband,  "that  she  signed,  sealed,  and  delivered  tha 
instrument  on  her  own  free-will  and  accord,  and  without  any  force,  per- 
suasion, or  threato  from  her  said  husband,  and  for  the  purposes  therein 
stated,"  is  not  a  substantial  compliance  with  a  stetate  which  requires  an 
acknowledgment  "that  she  signed,  sealed,  and  delivered  the  instrument 
as  her  voluntary  act,  freely,  without  any  fear,  thrsats^  or  compolsion  of 
her  said  husband."    Bc^Un  v.  Bam,  349. 
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H  OofmriMyiBirov  AoQvniJimnDicTioKOFPKBSoHOFMABBXXDWoiuir, 
a  reddent  of  the  state,  and  named  aa  a  defendant  to  a  Ull,  together  with 
her  haahand  and  others,  by  pnblioation  against  her  aa  a  non-reeident  and 
her  appearance  by  attorney,  if  there  is  no  service  of  sobpoBna  ou  her  hna- 
band,  and  no  plea,  answer  of  demarrer  tiled  by  herself  and  her  hnsband 
or  either  of  them,  and  no  order  th^it  she  might  appear  or  defend  sep- 
arately, or  that  ahe  might  appear  by  solicitor,  or  in  any  other  manner, 
and  a  decree  in  such  a  case  is  not  binding  on  her.    Id, 

10.  CouBT  OF  Equitt  WILL  Enfobob  Ooxtbaot  of  Adult  Mabubd  Womah 
as  a  chazge  against  her  separate  estate,  secared  to  her  by  antenuptial 
contract,  without  any  restriction  upon  her  power  to  charge  or  dispose  of 
it,  where  with  the  intention  to  thereby  chaise  her  separate  estate  she 
anthcnrixes  her  hnsband,  as  her  acting  trustee,  to  execute  a  note  to  a  third 
person  in  consideration  of  eicpenditures  by  him,  without  obligation,  in 
maintenance  and  education  of  her,  while  an  orphan  child,  which  note 
the  huaband  accordingly  exeontea,  aigning  the  aame  aa  her  acting  tmatee, 
and  which  note  ia  ao  acoepted  aa  a  charge  on  her  aeparate-eatate.  Bah» 
V.  Chreyory,  366. 

1 1.  Mabbisd  Woman^  PBOMiasoBT  NoTB,  Exboutbd  in  Such  MAiiyBB  as-to 
CoNSTfTOTB  It  Ceabob  on  her  aeparate  property,  may,  in  equity,  be  en* 
forced  against  such  estate  by  a  transferee  or  indorsee.    Id, 

12.  Pabol  Evidemcb  is  AninssntLB  to  Show  CoNsn>BBATioir  and  Pubfosb 
OF  NoTB,  signed  by  a  husband  as  "acting  trustee,"  to  explain  the  char- 
acter of  the  transaction,  and  constitute  it  a  charge  on  his  wife's  separate 

IZ.  Pbomissort  Kotb  of  Marribd  Womak  haying  Ssfabatb  Estatb  creates 
no  personal  liability  on  her;  but  where  no  restriction  is  placed  on  her 
power  to  charge  or  dispose  of  such  estate,  she  may  chaige  it  with  tha 
payment  of  debta  contracted  by  her  huaband  by  any  form  of  promiaa  or 
contract  which  would  bind  her  peraonally,  if  ahe  were  aole  and  nil* 
married.    Id, 

See  Gifts;  Husband  and  Wifb. 

MASTER  AND  SERVANT. 

1.  Tbemm  is  No  Impubd  Contbaot  on  Pabt  of  Mastbb  that  Looom otitb  n 
Fbbb  fbom  Dbfbcts,  or  can  be  aafely  uaed  by  the  aervant;  and  when 
there  ia  no  actual  notice  of  auch  defecta,  and  no  peraonal  blame  exiata 
on  the  part  of  the  maater,  he  ia  not  liable  to  the  aervant.  Naye9  v.  SmUh^ 
222. 

2  Sbryant  Assumbs  Suoh  Risks  as  abb  Inoidbnt  to  his  Sebtiob,  and  aa 
between  himaelf  and  his  master,  he  is  supposed  to  have  contracted  on 
those  terms.     Id, 

t  Master  must  Exbbcisb  DnjoENCB  and  Gabb  in  Sblbction  of  What- 
BYBB  AoBNciBs  Hb  Ebiplots,  whethbr  Andcatb  OR  Inandiatb,  in 
order  that  his  servants  be  not  exposed  to  unreasonable  risks;  and  for 
fulure  to  do  so  he  is  liable  to  servant  injured  thereby,  who  is  himself 
unaware  of  the  extraordinary  risk,  and  is  in  the  exercise  of  proper  skill 
and  diligence  at  the  time.    Id, 

i  Want  of  NoncB  of  Dbfbctitb  Condition  of  Looomotiyb  dobs  tun 
Bsubyb  Mastbb  fbom  Liabiutt  to  Sebyant  injured  thereby,  wtai 
Mdi  want  of  notice  arises  from  the  maater'a  gmaa  negligence.    /dL 
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^  Omom  Vwouommm  of  Mastib  nr  in»  Khowdio  : 

OF  LoooM onn,  npon  whidi  iM^^geoM  in  the  aliwnoe  of  notloo  deptadi 
his  liability  to  a  tervuit  i^Jimd  therebj,  is  nitBoiciitlj  awRod  in  tlit 
deolaimtion  by  the  allegation  that  bat  lor  the  want  of  all  proper  one 
and  diligenoe  the  nniHife  condition  of  the  engine  wonld  have  been  known 
to  the  matter.    Id, 

8.  PftOKiBK  TO  Pat  What  Skbticbs  abi  Bbasoiiablt  Wobeh  will  ■■  In* 
FLIKD  on  the  part  of  a  perMm  who  employs  another  to  labor,  in  the 
abeenoeof  a  valid  epeoialoontraot  between  the  parCiei,  where  the  ■errioaa 
were  not  intended  to  be  grfttnitone.    Rffon  t.  />ciyion»  560. 

7.  BifFLOTxn  MAT  ScTB  Imkbdiatklt  TO  Bboovbb  Valub  of  SxBTionB  Bo* 
DBRSD,  without  waiting  for  tlie  expiration  of  the  time  fixed  by  the  ipeeial 
oontrect,  where  an  end  baa  been  pot  to  raoh  oontnot  by  the  employer. 
Id. 

H.  Bmflotxb  mat  Bboovxe  Bbasokablb  Valux  of  Sirticb  BxnuEBXD^ 
where  he  agrees  to  labor  for  a  certain  time  for  a  specified  som*  to  bo 
paid  at  the  expiration  of  that  time,  and  he  is  dismissed  by  the  employ 
becanse  of  abeence  occasioned  by  sickness.    Id, 
See  Nbguoihcb,  ft. 

MAXIM& 
Bm  SzBoimmt  abo  AracnnscBATOBS,  17;  Bifabtab  Bnoni 

MISTAKE. 
See  MoBTUAOBs,  1;  Siatotb  of  Fbavos,^?. 

MOETOAQBS. 
1.  Ib  Fobbolosobb  Pboobxdiho,  Onb  kot  Madb  Pabtt  Who  would  mats 
BAD  BxoHT  bbfobb  Dbobbb  HAD  BXBN  Rbwdbrbd  to  file  B  bill  to  detoT* 
mine  the  amount  of  an  incumbrance  may  file  a  like  bill  to  correct  any 
mistake  made  in  a  decree  which  injuriously  affects  his  ri^^ts.  Bate9  t. 
Hmddkh.'n^. 

5.  Ohb  not  Madb  Pabtt  to  Fobbclobubb  Pboobedivo,  Who  Fiub  Pafbe 

nr  Oasb  asking  that  the  decree  be  rendered  in  a  certain  manner,  whsn 
soch  paper  is  not  noticed  in  any  manner,  or  he  made  a  party  to  the  pro* 
needing,  may  afterwards  file  a  bill  to  correct  any  mistake  made  in  render- 
ing such  decree.    His  previous  intervention  does  not  estop  him.    Id, 

i.  AOBXBMKNT  BBTWKKX  HOLDXB  OF  MOETOAGB  ABO  MORTOAOOB  that  a  Cer- 
tain sum  for  interest  and  attorneys'  fees  shall  be  included  in  the  mort^pige 
cannot  affect  one  who  purchased  a  portion  of  the  mortgsged  premises 
from  the  mortgagor.    Id, 

4.  GoflTS— PuBOHABBB  OF  PoBTioB  OF  MoBTOAGBD  Pbbmtrw  from  ths  morW 
gsgor  must  pay  liis  proportion  of  all  legitimate  costs  ineorred  in  the  lore- 
closure  of  the  mortgsge  upon  said  land.    Id, 

6.  Two  PUBOHASXBS  OF  DlFFXBXNT  PaROBLB  OF  PXflOB  OFLaBD  CoTBBBD  BT 

MoBTOAOX  roust  contribute  to  the  payment  of  such  mortgage  in  propor- 
tion to  the  value  of  their  respective  pieces,  and  not  in  proportion  to  the 
amount  or  quantity  purchased.    Id, 

ft.   WhBBB  POBnON    OF    PBXMISn   MOBTOAOXD  ABB   SUBSXQUBBTLT  SOLD, 

MoBSOAGOB  Rktaibibo  Bbkaikibo  Pabt»  the  portion  unsold  should,  in 
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t^lillfylidfinlMl^eoled  to  the  payment  of  the  iiMrlgiig»d«^  ODdopon 
HbBamOk  oltha  iiiort«iieor»  his  hoir  it  boond  to  diMliMso  tlio  dobt  to 
tbo  eoctent  of  tbo  ■unti  doooMidlBg.    Id. 

7*  WHSBI  DOfXBBMT  POBXIO|W  OF  MOBSOAaiD  PftBOnS  ABB  PUBOBAIID 

BT  SuuUMMiVB  FBB80N1»  tho  nilo  in  Iow»  nqiiirw  that  ihej  ahoiild  both 
oontrUmto  to  the  pojiaeiit  of  the  mortB^Ee  in  proportion  to  the  folno  of 
their  reipeotiTe  poTohMety  and  not  in  the  inf«ne  order  of  their  poroboM. 
M 
See  SnoDnoB%  S8}  HimBAHD  abb  Wm^  8;  IfiBBfiCB  abb  IhfOMi^  t) 
,  1|  BJdMk  %  8f  UauBr*  8»4. 


IfUNIdPAL  OOKPORATI0N8. 
See  OoBroRAxioBai  1%  20i 

MUBDEB. 
See  CtnmiAi,  Law,  8^  10*12. 

NAMRS. 
DociBDni  or  Idbk  Soxanb  Anun  to  Nambi  UinincEBouiaBABUi  ni 
Obbivabt  Bbuhoiatiob;  a8»  Dogald  lioliuiia  and  Dongal  MoQIbbK 

NAVIOABLE  BIVBBS. 

L  COMFLAIBT  nr  AonOB-fOB  LoeSOFBOATOBNATIOABUlBlTBBKBBDBOt 

CoNTAiK  Allboatiok  that  the  boat,  at  the  time  of  the  ]oaa»  waa  la 

the  channel  of  the  river.    It  ia  immateriaL    PijirUr  v.  AUm^  760l 
2.  OBioBiTBRi8Ck>infoirHiOHWAT»andthiaeharaoterofitianotreatriotid 

to  the  ohainnel  proper.    Id. 
tSL  Kayioatobs  of  Ohio  Rxyxb  do  kot  Iboub  Fault  of  Culfablb  NBOLBOff 

by  ronning  their  boats  in  any  part  of  the  stream  deep  enough  to  cany 

them  safely.    Id. 
4»  PBBSOB  mat  DiSLODOB  FBOM  WaTBBOOVBSB  0B8TBU0n09  iBJUBIOUa  TO 

KI8  BusniBss  OB  Pbopbbtt;  hot  he  most  not  leave  it  in  the  stream 
where  it  will  endanger  the  property  of  navigators.    Id. 
ft.  Valub  of  Caboo  at  OB  Kbab  wbbbb  Vnau  was  Lost  n  bot  Ub* 
BBA80KABLI  Hbasttbi  OF  Dakaobs,  where  snob  loss  was  the  rssolt  of 
defendant  "a  misoondnet    Id. 

See  A88IOH1IBMT8,  2;  CoBTBAOTS,  4;  RfF4BfATf  EiOHn. 

KBGUGENGB. 
L  Nbquctboi  n  QuamoB  OF  Fact,  AND  BOT  OF  Law.    The  Jary  mail  do* 
tannine  it»  not  the  ooort.    Gotaa  ete.  i?.  it  Co.  v.  ronaoMl,  682. 

2.  FBB80B8  IB  PbBILOUS  POSITIONS  OB  RAn,BOAI>  TbAIBS  ABB  BOT  BBQmBSD 

TO  Ktbbitisi  Pbbsbbob  of  Mum  and  care  of  a  pmdenti  carefnl  mai:* 
with  impending  danger.  The  law  makee  allovranoe  for  them,  and  leaves 
the  droomstanoee  of  their  oondnot  to  the  Jnry.    Id. 

lb  PaBTT  n  BOT  LlABLB  FOB  AbOTHBB's  AOTS,  WBBBB  LaW  OoMFBLB  Bli> 

wuntmaan  of  snoh  other  in  a  partioalar  matter.  Jamm  v.  Sam  /Wnieiaeo^ 


{ 
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4.  Csrr  niroT  Liablb  hob  Kiouobnob  of  Ssbxr  Cohtbaoiob,  wbtratlM 
oontraet  wm  let  to  the  lowest  bidder  u  Teqnired  by  kw.    Id. 

ft.  OwinEB  OF  VK88BL  LO0T  BT  KbOUOKBT  TOWAOB,  BBUTO  AiOBMT  OF  TUO* 

owirxBS,  MAT  Sux  for  his  loes  notwithstanding  thttt  fmaL  WkUe  T.  Tk4 
Mary  Am^  623. 

8.  Iv  AonoN  TO  Eboovxb  fob  Ivjukt  QjlWsd  bt  Nbouobnob  of  Defbnt- 
▲kt's  Sbbtants  while  engaged  in  defendant's  employ,  in  chasing  and 
driving  hogs  from  defendant's  field  with  dogs,  it  is  nnneoeeaary,  to  sos- 
tain  snoh  action,  to  proTe  that  the  partioolar  act  done  in  pnrsnance  of 
the  servant's  duty  was  commanded  by  defendant,  or  that  defendant's 
dogs  were  Tidons,  and  that  he  knew  it,  or  that  the  injory  was  done  en- 
tirely by  dogs  belonging  to  defendant.    Smith  v.  (kauey^  372. 

Bee  Bailmbbts,  3,  7;  Ck>MicoB  Cakbtbbh,  3,  4;  Cobpobatiobs,  10,  20;  Iv- 
BUBAHCB,  1,  0;  Mastbb  AMD  Ssbtabt,  4,  5;  Kayioablb  Bivbbs,  3^ 

NBQOTIABLB  INSTRUMENTS. 
L  Non  nr  Fxboil  is  Vauo  whilb  Lboiblb.    iSted  v.  iSoorifc,  127. 
2.  NoTB  Patablb  to  a.  OB  Bbabbb  cannot,  in  Ilunoo,  bb  Tbansfibbbd 

BT  Mbbb  Delivbbt,  so  as  to  vest  legal  title  in  bearer;  althoogh  it  may 

have  been  transferred  by  delivery  in  a  state  where  snch  transfer  would 

carry  legal  title  with  it.    Roota  v.  CHat^  070. 
t.  Pbbsbntmbnt  of  Bill  of  Exchanob  fob  Patmbnt  at  Tdcb  and  Flaob 

Sfbgevibd  thbbbin  18  UNNBOEasABr  to  charge  the  acceptor.    TewheU  v* 

i>otONer,  212. 
4.  Avebxbnt  of  Pbbsbntmbnt  fob  Paymbnt  is  Unnbobssabt  to  Cbabob 

Aoobptob  of  &  bill  of  exchange,  and  if  Averred  it  will  be  trsated  as  8m> 

plnsage,  and  need  not  be  proved.    Id, 

5  AOOOMMODATION  InDOBSBMBNT  OF  BiLL  OF  ExCHANOB,  FOB  SPBdAL  PUB* 

POBB  of  enabling  acceptor  to  obtain  an  extension  of  a  debt  in  baok,  if 
snch  bill  is  transferred  by  the  acceptor  as  collateral  security  for  the  pay* 
ment  of  another  pre-existing  debt,  clothes  the  bill  with  implied  notice  of 
the  express  purpose  of  the  said  indorsement,  and  makes  the  bill,  in  the 
hands  of  the  transferee,  subject  to  any  defense  which  may  be  availabln 
against  the  acceptor.    MeKenzU  v.  Branch  Bank  of  Mowtgamery^  360. 

6.  Pbomissobt  Notbs  arb  Protbstablb  SxouBiriBS  to  the  same  extent  as 

bills  of  exchange,  in  California.     TevtB  v.  BandaU^  547. 

7.  Rboital  of  "Notiob  Givbn"  in  Pbotbst  is  evidence  of  that  fact.    Id. 

6  Notabial  Cbbtdicatb  of  Pbotbst  of  Inland  Bills  of  Bzohanob  n 

NOT  EviDBNOB  OF  That  Fact^  nndor  the  common  law.  MeAUUier  v. 
8mUh,65l. 

0.  Whbn  Plba  of  Usubt  is  Sbt  op  in  Illinois  as  Dbfbnsb  to  Suit  on 
Bill  of  Exokanob,  Law  of  Evibbnob  of  th^t  state  will  be  so  far  en- 
forced as  to  permit  the  party  pleading  it  to  give  testimony  in  its  support. 
Id. 

IOl  Laws  of  Statb  whxbx  Bill  of  Exchanob  is  Madb  will»  if  PAsnn 
ABB  SiLBNT,  Fix  Batb  OF  Intbbbst  whlch  it  is  to  draw.    Id. 

11.  FnuNO  Blank  fob  Ratb  of  Intbbbst  bt  Patbb  is  not  AuTSBAnov 
of  note  so  as  to  vitiate  it,  but  he  can  recover  only  legal  interest  unless  he 
proves  an  agreement  or  consent  by  the  maker  to  the  rate  inserted;  1ml 
an  innocent  holder  could  recover  the  rate  ^ecified.   lUher  v.  DtuniB,  68i^ 
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11  Patbb  or  Bill  Tayaum  at  Bat  CnxAur  ^kr  Imxidiatblt  8vi 
Deawie  uroN  m  Ddokwob.    JKodbN^w  ▼•  Z^oMiijMf^  182. 

II.  Suit  oir  Kon,  Bbouobt  q5  Dat  arbb  itb  Matdbitt,  n  hot  Pbkma- 
TUBE,  under  the  Texas  stetate,  whidi  allowe  days  of  giaoe  only  on  eon* 
teaote  between  merobant  and  merobant,  tbeir  faoton  and  agents.  Ott- 
pktmt  y.  DalUu^  116. 

14.  Note  IS  CoMPCTBNT  SnuEVOB  when  SimuTOBB  or  Patoe  is  Abmcrbd 
to  be  genuine,  and  makes  Aprima/anU  caee  of  its  validity,  and  tbe  bar* 
den  of  proving  that  it  is  fiotitioiis  is  on  tbe  partj  seeking  to  eontro 
▼ertit    IItmp$tmd  r.  Jokmiai^  4S^ 

Vk  Plea  Showixo  Bill  or  Exobanob  «o  be  Void  umdeb  Law  or  Place 
WBEEE  It  n  TO  BE  Paib  18  EOT  Immatebial*  ss  it  is,  if  tme,  »  good 
defense  to  suit  on  the  biU.    McAUUier  y.  Smith,  651. 

M»  Gbaboe  BsmMO  Negehuty  or  NonoE  upon  Fact  or  Fubm  dt  Haiib% 
OB  Ko  Funds,  is  Wbono,  where  stntote  has  so  obanged  tbe  law  mer- 
obant  as  to  give  immediste  right  of  aotion,  and  wiUumt  notioe,  npoo  non- 
aeoeptanoe  of  draft    Thatektr  v.  MUi$,  05. 

17.  To  Hold  Dbaweb  Bebponsiele  undeb  Law  Mebcbaet,  ir  Bill  has 
been  Aooepted,  tbe  holder  most  give  tbe  maker  doe  notioe  of  protest  for 
non^iayment,  or  nse  doe  diligenoe  in  tbe  endeavor  to  give  snob  notice.  I<L 

l8»  Undeb  Texas  Statute,  Dbaweb  or  Inland  Bill  or  Exobanob  not 
AoGEPTED  WHEN  Pbebented  roB  AooBPTANGE  booomee  immediately 
responsible,  and  bolder  may  fix  liability  of  any  indorser  thereof  by  insti- 
tvting  snit  against  drawer  within  the  time  and  in  tbe  manner  preeoribed 
by  statnte,  and  without  notioe.    Id. 

fUm  JbuxEBATioN  or  Inbtbuiibnts,  3,  4;  CbBroBATnMn,  17t  BnDENoi,  7; 
Mabeied  Women,  11, 12, 13;  OmoB  and  Otiiobes,  6. 

NOTICE. 

L  PtfBOBAEEB  or  BbaL  ESTATE  IE  PbUUVXD  TO  BATE  NOTIOE  OE  StATB  Of 

Title  thebbto,  where  he  had  notioe  of  facts  calculated  to  apprise  him 
thnt  the  title  to  the  property  was  in  dispute,  and  upon  inquiry  might 
have  disoovered  the  true  state  of  the  title.  Paarher  v.  JCane,  283. 
S.  Mebb  Rumob,  or  Suspicion  or  DErsoT  in  Title  to  Bbal  Brate,  or  an 
outstanding  interest  in  a  third  person,  will  not  operate  as  oonstmotive 
notioe  to  a  purchaser  thereof.  Id. 
See  AoENOT,  1;  Co-tenanot,  3;  Ooubsb,  3, 4;  Bifsbiae  BiOBsa»  10. 

OFFICE  ANB  OFFICEES. 

1.  OirioiAL  Bond  Payable  to  *'tbe  People  or  the  State  or  Cauiobhia'^ 
where  the  law  requires  it  to  be  made  payable  to  *'the  stato  of  Califor- 
nia," is  sufficiently  certain  as  to  tbe  obligee.     TeotB  v.  IfomdaU,  647. 

S.  Condition  in  Notabt's  OrnciAL  Bond  roB  Faithtul  Pebtobmanoe  of 
tbe  duties  of  his  office  is  sufficient,  where  tbe  statute  prescribes  no  oondi- 
tion  for  such  bcmds.    Id. 

8  OmoiAL  Bond  Joint,  and  not  Joint  and  Setebal,  in  form,  is  good 
against  the  obligors.    Id. 

4.  OinoiAL  Bond  is  not  Invaudated  by  Omission  of  even  substantial 
matters,  under  the  California  statutes.    Id. 

§•  Votabt's  Failubb  to  Give  KonoE  or  Peotist  or  Kotb  is  ] 
BIS  OinoiAL  Bond,  in  Califomiai    Id. 
AM.  Dso.  Vol.  LXT— 64 
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\  or  BoABD  or  Pilot  CoiofiBSKnrna  abb  hot  CSiriLLTLiABiJifat 
wrongfully  reToking  a  pnot\i  lioenM,  mioh  boMd  being  a  quad  judioial 
body,  intniated  with  datiet  reqiiiring  the  exerdte  of  JadiiM  dlwioUou, 
Dowmer  r.  LmU^  489. 

See  OuABOTAK  AHD  Wabo,  1«  2. 

PABENT  AND  CHILD. 
Ubub  or  Pbohibitbd  Mabhtaob  stot  Ba8Tabi>i2bii.  —A  gnil^  hnsbeod 
1^  fixim  whom  a  wife  has  obtained  a  diToroe  is  prohiUtedfirammenyi^ 

^  daring  the  life  of  the  latter,  by  the  act  of  1800;  but  the  act  does  not  do> 

^  dare  a  marriage  in  Yiolation  of  its  provisions  void.    The  issoe  of  snoh 

fir  second  maniage  are  not  illegitimate.    Even  if  this  marriage  was  void, 

the  issoe  would  not  be  bastardiaed  if  no  criminal  prosecnti<m  was  insti- 
toted  against  the  offending  parent  in  his  life-time.    Piurh  ▼.  BemnM,  641. 
See  E8TATB8  or  Degsdknts,  1,  17-23. 

PARTITION* 

L  Pabtrion  bt  Suit,  ob  by  Aobebicbnt  abb  Intbbchabob  or  Dbbds,  In 
either  case  makes  the  partitioners  in  effect  porchasers  of  their  respectlTe 
lots,  and  entitled  to  hold  them  as  any  other  porohasers.  SurweU  v.  ffob^ 
mm,  247. 

%.  Comosaioi^BBS,  us  PABrrnoiriNO  Estate  or  Diobdbkt,  abb  Prbmtmkd 

TO  SAYB  AmtBOIATKD  AOYABTAOBS  ABB  DiSABVAKTAOBa  aocmiog  from 

the  fact  that  a  dike  upon  one  part  of  the  property  oaosed  water,  in  time 
of  flood,  to  overflow  another  part,  and  the  dike  may  be  maintained  by 
the  heir  to  whom  the  land  is  allotted,  and  by  those  claiming  under  him. 
Id. 

8.  To  Enabue  DBrBNBANT»  IN  Equitablb  Pboobbding,  Such  as  Suit  fob 
Pabtition,  to  DariAT  PLAiNnns*  Title  on  Qboukd  or  Besultixo 
Tbust,  ob  Equitablb  Title  in  Tried  Pxbson,  it  seems  nieoessary  for 
them  to  show  snob  title  to  be  in  themselves,  or  that  they  have  somo 
valid  defense  to  urge  against  it;  in  which  latter  case  the  holder  of  the  title 
most  be  made  a  party  to  the  snit  before  the  aid  of  equity  can  be  invoked. 
Portii  V.  ffUl,  99. 

4  In  Suit  fob  Pabtition,  DsrENDANT  cannot  Impeach  PLAiNTirr's  Titlb 
roB  Fbaud  it  his  Own  Title  is  Tainted  with  Samb  Fbaud.  Thna 
where  A.  sued  R  for  partition  of  land,  an  undivided  one  half  of  which 
had  been  conveyed  by  R*s  ancestor  to  A.*s  ancestor,  and  B.'s  defense 
was  that  the  purchase  money  was  paid  by  C,  who  was  empraario  of 
Hm  colony,  and  that  the  conveyance  was  taken  to  the  ancestor  of  A.  to 
avoid  the  faw  which  forbade  said  empresario  to  take  or  receive  any  por- 
tion of  «aid  lands,  and  that  the  same  was  fraudulent  and  void,  B.  coald 
Bot  impeach  the  title  on  the  ground  of  fraud,  in  which,  if  it  had  been 
made  to  appear,  his  ancestor  was  equally  implicated  with  his  vendee.  IcU 

i.  Ib  Suit  ron  Pabtition,  Coubt  ought  not  to  Adjudicate  and  Dbvosb 
ovSuBJBor-KATTEB  unless  all  the  real  parties  in  interest  are  befoieilb  /dL 
See  Advbbsb  Possession,  9;  Co-tenanct. 

PABTNEBSmP. 
!•  Br  VnrruB  or  Pabtnbbship  Belation,  Each  Pabtnbb  n  Cobsiitocbb 
CtaNBBAL  Aoekt  or  bis  Copabtnebs,  and  has  power  authorising  hia 
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loMt  at  oeoeMpriiiolpal  and  their  agent  Solongaatherelatloiiexiatt, 
1m  liaatha  power  to  bind  the  partnership  in  all  matten  within  the  aoope 
of  partnerihip  deaUnge,  or  falling  within  the  ordinary  boaineia  and  trana> 
aotiona  of  the  firm.    Wutem  Stage  Co.  v.  WaXlMr,  789. 

1  Qhx  MmntEE  or  Pabtksbshif  oavrot  Bikd  Fibm  wt  Aht  Ck>Fnuov 
b^ond  the  limita  of  the  partnereliip  bniinesi,  and  the  diHolntion  of 
the  firm  pnta  an  end  to  his  authority.    Id. 

H  FABninmsRip  has  Lxmitbd  Bxistbnos  aitxr  DissoLunoN,  job  Pubpooi 
Of  Hakxitg  Good  All  Odtbtavdimo  BNOAGnmm,  of  taking  and  aet- 
tUng  all  acconnta,  and  oolleoting  all  the  property,  means,  and  asaets  ol 
the  partnership  existing  at  the  time  of  its  dissolotion,  for  the  benefit  ol 
all  interested.    Id, 

lb  Xaoh  Pa&tnbb  has  Sahs  Rights  aftbb  Dissolutiov  ov  his  Fduc,  in 
the  fulfillment  of  its  outstanding  engagements  and  in  the  settlement 
of  its  bnsinesa  generally,  as  he  had  before.  The  dififerent  partners*  lights 
are  not  changed,  and  unless  the  partnership  articles  stipulate  to^  the  oon- 
tnury,  a  majority  of  ^e  partners,  if  they  act  fairly  and  in  good  iaith, 
may  conduct  the  partnership  business,  notwithstanding  the  dissent  ol  a 
minority.    Id, 

ft.  Only  Rbstbictiok  Which  Law  I?lacbs  vpok  Conisol  ov  VAsaanasBa 
AwwAiaa  by  a  majority  of  the-  members  of  the  firm  is  that  they  act  in 
good  faith.    Id, 

t,  Intekbst  of  MnroBiTT  ov  Mbmbbrs  of  Fibm  in  Pabtnsbshif  Pbofkbtt 
DOSS  NOT  Pass  bt  Salb  trbrxof  by  the  majority,  if  the  latter  do  not 
aet  in  good  faith.  l%e  latter's  interest  alone  passes,  and  the  purchaser 
would  become  tenant  in  oommon  with  the  fonner.    Id, 

7.  SuBviviNo  Pabtnbb  is  Entitled  to  Assets  of  Fibic  fob  PuBpose  of 
Patdto  its  Debts.  As  such  survivor,  he  may  maintain  actions  at  law 
for  the  purpose  of  collecting  debts  due  the  firm,  to  the  exclusion  of  tha 
administrator  of  the  deceased  partner.    SJueUh  y.  IhiUer,  293; 

8  AiOBOOOH  Onb  Pabeneb  oankot  Maintain  Aohon  at  Law  against 
ms  Cofabtnbb,  a  surriving  partner  may  well  maintain  such  an  action 
against  the  administrator  of  his  deceased  partner  who  has  wrongfully 
obtained  possession  of  property  belonging  to  the  partnership,  aa  such  sur- 
vivor has  the  exclusive  right  to  the  use  of  it.    Id, 

i.  Wbxbb  Administbatob  of  Estatb  of  Dbcbasbd  Pabtnbb  is  Sued  bt 
SuBinvoB  to  Rboovbb  Monet  improperly  collected  by  said  administra- 
tor upon  partnership  accounts,  if  he  attempts  to  show  that  the  partner* 
snip  was  dissolved  before  the  death  of  his  intestate  he  must  show  that 
the  aooonats  were  ao4ividad  as  to  vest  the  title  to  them  in  each  partner 
individually.    Id. 

Vk  Rbootebt  bt  Pabtnbb  Suing  Alonb  for  Injvbt  to  Pabtnbbsbif 
PBoraBTTy  and  making  the  copartner  who  refuses  to  join  aa  plaintiff  a 
detedant^  muat  be  entire  lor  the  whole  injury.  NighUmgtUe  v.SctmmeU 
62S. 

"fetae  HuiBANB  AND  WiFB,  4;  Bbobivbbsi  2;  WmnBMB8»  & 

PAYMENTa 
WILL  BB  APPBOFBiATED  TO  Lbqal  ]>eiiand,  aa  between  that  and 
an  illegal  debt»  where  neither  party  directs  or  makes  any  speoifio  ap- 
plioatioii  of  the  payments  before  suit.    Baekman  v.  WriglUf  187. 
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PLBADIHO  AND  FEACIKSB. 

L  JUJOI09  voE  Momr  Had  ahd  Riotttmd  oorop  s 

PL4iNTXfF  to  raooTer  money  paid  by  him,  in  oomidMnttoa  ol  dilend* 
ant's  agreemfltti  to  oonT^qr  to  plaintiff  his  oertain  head^^t  owtifioa*i 
in  Petan'a  oolony,  at  a  time  when  raoh  oertifioate  was  not  ■wrignaMai 
Merrg/Uld  v.  WiUmm.  117. 

2.  Where  Sevb&al  DETENOAirrs  hayb  IvooNSiflxiKT  Clazm8»  o&  Will  (ky 
ourr  Adyeese  PoanoMB  towabds  Eacb  Other,  on  the  event  of  plaint- 
iff's recovery,  they  most  frame  their  pleadings,  as  to  each  other,  in 
oontemplati<m  of  snoh  event,  or  the  coort  will  not  interpose  to  adjoat 
their  respective  rights.     TeoM  ▼.  MeDcmald^  65. 

8.  Joint  Cause  of  AonoN  oaitkot  be  Divided  into  several  aotions.  N^fkt^ 
ingale  v.  ScauneU^  525. 

i.  Persons  ha  vino  DnriERSNT  and  OpponrB  Intxrbstb  to  be  Auboebd 
BT  Judgment  may  properly  be  made  parties  defendant  in  n  soit  to  set 
aside  a  sheriff*8>sale  for  fraud.     Tea$  v.  MeDamUd,  6& 

5.  Objection  that  Plaintiw  is  not  Keal  Pabtt  in  intereet^wiU  noi^vall 
where  a  recovery  in  the  action  will  bar  another  action  for  the  same 
cause.     WkUe  v.  The  Mary  Awn^  523. 

f.  Keal  Party  in  Interest  Who  mat  Sub  on  Written  CoNTRAcr^may  bo 
ascertained  by  proof  itftaarfe,  where  the  agency  or  trost  of  the  nominal 
party  appears  upon  the  face  of  the  contract.    Michigan  8taU  Bomk  ▼• 

7.  Measures  or  Reuet  are  Adminiskered  tbrouob  Law  of  Forum, 

through  the  local  forms  of  action,  roles  of  evidence,  and  miss  ol  ptao- 
tice.    iTcilttistorv.  ^mi(A,651. 

8.  SumoiENOT  ov  Complaint  is  Admitted  bt  Answerino  to  IfERmi, 

undercodeof  Indiana  of  1852.  iUnr  v.  Aiodcfy,  740. 
ft.  There  beino  Ko  Certain  Allegation  oonobbnino  tirasRBBT  in  Pubad- 
Bros  in  an  action  on  a  bill  payable  in  another  state,  and  the  verdict  and 
Judgment  being  for  a  certain  amount,  "  principal  and  interest^"  and  less 
than  sum  stipulated  for  in  bill,  the  judgment  will,  on  appeal,  be  undis- 
turbed, in  the  abeence  of  a  statement  of  facts.  i?odbnore  v.  Dammpori^ 
182. 

10.  In  Declaration  on  Tort,  Averment  that  Injury  to  plaintiffs  hogs 
by  defendant's  servants  was  done  with  defendant's  dogn^  though  it  magr 
be  unnecessary,  cannot  be  diiregarded,  since  it  is  descriptive  ol  the  tort 
complained  ol,  and  it  will  not  allow  a  reooveiy  for  an  injury  done  with 
other  dogs  than  those  of  defendant.    SmiUh  v.  Catcwy,  87^ 

11.  Obnebal  Allegation  of  Pebfqrmancb  bt  PLAOiTiiv  of  Condctionb 
of  a  contract  is  sufficient,  under  the  California  statute.  Cdk  Stmm  Nam- 
igai^tm Co.  Y.Wright,  JSW. 

VL  Pleader  must  State  Facts  of  hu  Case  bt  Averment  Dnaor  and 
positive,  and  not  leave  them  to  be- deduced  by^aigumentand  infwsnosc 
Thompmm  v.  Munger,  176. 

18.  Answer  should  be  so  Certatn  and  Spbgifio  in  ns  Avermbntb  that» 
if  admitted,  the  court  may  be  able  to  give  judgment  upon  it.    Id, 

14  Bepuoation  to  Answer  Defbowve  in  Substai^ce  does  not  Make  It 
terrsR.  In  such  a  case  the  defendant  can  claim  no  more  than  he  baa 
set  up  in  his  answer,  any  more  than  the  plaintiff  can  be  allowed  to  depart 
from  the  case  made  by  his  bill.    EverU  v.  Agnu^  814 
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I9(.  WHEBBAirawxEi8l)iraoTiysAin>lBBioiTLAB»  This  ^onrrNxxD  NOT  Bs 
Baubd  boobx  lasns  Joinkd,  hat  mnj  be  raised  at  the  heftriiig  on  bill* 
amwer,  replication,  and  testimony  filed.  l%e  mle  may  be  different  aa  to 
pleas,  bnt  with  answers  some  facts  may  be  sufficiently  stated  and  mate- 
rial, so  as  to  render  it  neoessary  to  take  issue  upon  them,  while  others 
may  be  immaterial  or  defeotively  averred,  and  require  no  denial  It  is 
tme,  plaintiff  may  except  to  snoh  ports  of  the  answer,  bnt  it  is  not-essen- 
tial that  he  should  do  so  unless  he  desires  a  further  discovery.    Id, 

UL  Though  Taking  Issus  upon  Plea  mat  be  Aoknowledgmint  that  It 
n  QooD,  It  is  not  so  with  Answer.  A  plea  may  be  set  down  for  hear- 
ing on  objection  to  Its  sufficiency  as  a  defense,  but  exceptions  are  nol 
taken  to  an  answer  unlets  the  complainant  requires  a  more  full  disooveiy 
by  probing  still  further  the  conscienoe  of  defendant.    Id. 

17.  Pratsb  vob  General  Relief  is  SumciENT  to  Enablb  Court  to 
AvFORD  Affrofbiate  Eeubf,  in  an  acti<m  for  money  had  and  received. 
MerryMd  v.  WOUon,  117. 

18.  Plaintiff  icat  Prat  for  Alternative  Relief  in  Action  to  Set  asiimi 
Sheriff's  Sale  on  Qbound  of  Fraud.  If  he  fail  in  his  remedy  against 
purchaser  to  have  sale  set  aside,  he  may  have  judgment  against  the  other 
defendants  for  damages  sustained  by  him.     Tetu  v.  McDonald^  65. 

10.  If  judgment  Offered  in  Evidence  and  that  Described  in  Notigb 
ARE  Unlixe,  Variance  is  Fatal.  Thus,  a  judgment  for  one  hundred 
and  twenty-two  dollars  and  eighty-one  cents  cannot  be  given  in  evidence 
nnder  a  specification  of  a  judgment  for  one  hundred  and  thirty-two  dol- 
lars ond  eighty-one  cents.    Athley'a  AdvCr  v.  RofnMon^  387. 

20.  Presumptions  of  Facts  Which  could  not  have  Existed  are  often  in- 
dulged to  settle  disputes  and  quiet  possession.    Conger  v.  Weenoer,  628. 

21.  Right  of  Amendment  dobs  not  Rest  in  Discretion  of  Court,  if  tho 
amendment  is  proper  in  itself,  and  is  made  in  time.    Tea»  v.  McDcnald^  66. 

22.  In  Making  Amendments,  Leave  of  Court  is  Asked  for  Purfose  onlt 
of  notifying  adverse  party,  and  preventing  surprise.    Id, 

25.  Plaintiff  mat  so  Amend  his  Petition  as  to  Change  Character  or 
right  in  which  he  sues,  upon  the  payment  of  costs,  where  the  change 
does  not  deprive  the  defendant  of  any  defense,  or  prejudice  any  ri^^ 
that  may  have  accrued  to  him  at  the  time  of  the  amendment.  WhUikeaA 
V.  Herron^  146. 

24^  Spboifigations  of  Fraud,  Notice  of  Which  has  been  Served  on  De- 
fendant, ARE  Amendable;  but  the  court's  refusal  to  allow  amendnient 
after  submission  of  case  to  Jury  is  not  revisaUe.  AMt^%  AdatCr  v.  Bdh 
iMon,  387. 

26.  Plaintiff,  in  Action  to  Set  aside  Sheriff's  Sale  for  Frauds  has 
Right  to  Profound  Interrogatories  to  either  or  all  of  the  defendants 
tooohing  any  matters  pertinent  to  the  issues.     TVos  v.  MeDcnald^  6& 

26.  Court  mat  Refuse  to  Permit  Partt  to  Make  New  Answers  to  In* 
TERROGATORIES  propounded  to  him,  where  first  answers  were  stricken 
out  as  not  sufficiently  cat^goricaL    Id. 

27.  Erroneous  Rejection  of  Evidence  Which  could  not  Change  Result 
is  no  ground  for  the  reversal  of  a  judgment,  ffeifneman  v.  Damnenbergt 
619. 

28.  Judgment  of  Court  below  will  not  be  Disturbed  when  there  n 
DoTTBT  as  to  the  weight  of  evidence.  Oraham  v.  BeynokU^  746. 
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29.  JUDGIODITWIIXVOTBlBSVlBSEDBBCUnnyiBinOVlUTAynUBlftM 

AOAIK8T  Wkzoht  of  th6  evidence.    JTom  ▼.  State^  4S8. 
ao.  It  18  PsnuMPnoN  or  Law  that  Faois  without  Pboov  ov  Whioh  Ywrn- 

DIOT  could  not  haTe  been  found  weie  proved  at  the  trial*  nnleei  the  ieo> 

ord  ezpreaaly  negativee  each  facta.    Id» 
SU  Nbw  Tbial  will  bb  Grastbd  ok  Gbookd  that  Ybbdiot  is  Contbabt 

to  Etidbkgb,  where,  in  action  for  breach  of  contract,  thon^  it  cannot 

be  ahown  by  any  interpretation  of  the  proof  that  there  was  a  delay  of 

two  months,  yet  such  time  of  delay  is  made  the  basis  of  damages  in  the 

verdict    CawetaFalU  Ufg.  Co.  t.  Rogen^  002. 
82.  ADMI88I0V  oy  Eyidbboi  Latb  No  Fouvdatiov  bob  Kbw  Tbial  when  it 

does  not  affect  the  verdict    Shddon  v.  L\fe  Itu.  Co.f  565. 

88.  RUUNOS  OF   GOUBT  BBLOW  IN  OlTINO  OB  BbTUSINO  IirgTBUOTIONB  will 

not  be  revised,  in  the  absence  of  a  foil  statement  of  fiusts.  Tetu  v.  Me- 
Domdd,  65. 

84.  Appbllatb  Goobt  will  vot  Bbvbbbb  Judomskt  iqh  Ebbob  witboot 
Injubt,  as  for  eironeons  charges  or  refnsals  to  charge,  whero  the  evi- 
dence in  the  bill  of  exceptions  clearly  shows  that  the  appellant  is  not 
entitled  to  Jhdgment    SaiUnuUiU  t.  BUep  and  2>ato«on,  334. 

85.  Ebbonboub  Imstbuotiok  Which  did  hot  Ihdugb  ob  Influbncb  VBBDior 
IS  KOT  Gbound  lOB  Nbw  Tbial.  If  there  is  any  doabt  of  its  eff9ot» 
however,  the  court  wonld  be  inclined  to  give  the  appellant  the  bteefit  ol 
the  donbt     WtMiem  Stage  Co.  v.  Walher^  739. 

88.  BbBOKBOUS  ChABOB  to  JuBT,  UBSATISyAOTOBT  TO  ADVBBBB  PaBTT,  NOT 

Objboted  TO  WHBN  It  18  AsKED  AND  GiVBN,  and  not  met  by  a  coonter- 
chaige,  ia  insufficient  ground  for  reversal  in  a  dvil  caose,  unless  it  dear^ 
appear  that  the  Jury  was  misled  by  the  charge  given  and  complained  oC 
Thatcher  v.  MiUs,  9h. 

37.  To  AuTHOBiZB  Rbvbbsal,  Bbbob  1CU8T  Clbablt  Afpbab  nr  Judokbkt 
This  is  the  well-settled  rule.    Boekmore  v.  Davenport^  132. 

38.  StatbmbntikBboobd,  CbbtdtiedtoYbab  ArrEBTBiAL,andpnrportiiig 
to  contain  only  what  the  judge  "  can  recollect  after  the  lapse  of  so  lopg 
a  period  of  time,**  Ib  not  an  authentic  statement  of  facta.  7^ea»  v.  M&- 
Donald,^. 

89.  Causes  of  Excbftiok  not  Assigned,  and  not  Afibotino  Foundatiov 
OF  Action,  abb  Waived,  where  special  causes  of  exception  have  been 
assigned.     Id. 

40.  -Questions  as  to  Oobbectness  of  Decisions  of  Distbict  Court  must 
.    FiBST  be  Raised  thebb  by  bill  of  exceptions,  before  they  will  be  no- 

ticed  here.     WeUem  Stage  Co.  v.  Walker,  789. 

41.  Court  to  Which  Appeal  is  Taken  cannot  Take  Coonieancb  of  Sub- 
JECT-M  atter  if  court  whence  appeal  was  taken  had  no  power  over  it 
Moore  v.  HUlebrant,  118. 

42.  Bill  of  Exceptions  will  not  be  Rejected  bt  Appellate  Coubt, 
where  it  was  signed  and  filed  by  leave  of  court  below,  at  a  term  subee- 
quent  to  the  one  when  the  cause  was  tried,  without  objection  by  counsel 
for  the  adverse  party,  and  who  signed  an  agreement  as  to  what  it  shoold 
embrace;  especially  after  submission  of  the  cause  to  that  court  upon  the 
record  as  made  up,  and  without  any  prior  motion  to^strike  out  ihe  bilL 
Ttimpihe  Co.  v.  McCarty,  768. 

See  Adybbsb  Possession,  9;  Alteration  of  Inbtbuments,  4;  ContbaoiBb 
7-9;  Corporations.  8,  4.  6;  Coubtb;  Cbimihal  Law,  2,  9-12.  2S-JI| 
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SraomsMT;  Squitt;  BmxiHOB;  Szioirnosa;  Buodtobi  ahd  Adhdt* 
nnuTOBa,  18-20;  Ixjwgtionb;  Iiqixxxfkbs;  Istebpuudsb;  Judo- 
mkmtb;  Mabbiaob  akd  Ditobcb,  8, 9;  MoiaoAon;  KAViOABLBBivsBfl» 
1;  NMonABui  Ihsxeumbnts;  Pabxhxoit;  Pbobaxs  Coubxb;  FBoansi 
BiTARTAW  BiaBTSi  17»  16;  Szatutx  ov  F&AinM»  5;  Statoti  of  Ldoza* 
nova;  Szabi  Dioibis;  Tbupass;  Tbotxb;  WxmsBBi. 

POSSESSION. 
PoMonoir  QivwB  Taut  ovlt  bt  PKBsuiipnoir  of  m  grant  or  Uomm  froni 
the  owner.    OM^^ery.  FFeaoer,  528. 

See  Adtkbsx  Po8bi8biov;  Rttabtaw  RiOBXi»  8^  Ik 

POWERS. 

L  PowBB  OF  APFonrTMBHT  IB  HOT  EzBOUTBD  iinleeB  Bonie  Btope  are  takeoy  er 
aome  acta  done,  with  thk  aole  and  definite  intention^  which  moat  be  aodl 
aa  are  properly  referable  to  the  power.    Mitekeil  ▼.  Dmrnm^  403. 

2.  OoiTBTs  OF  Equitt  WILL  AiD  Dbfboiitb  Bzboutioh  of  P0WXB8»  bll|  BOl 
the  non-execution  of  them.    Id. 

H  EQurrr  will  not  Aid  Exbcution  of  Powbb  of  Afpoditmbiit  held  bgrooo 
who  intended  to  execute  it,  but  failed  to  do  bo  beoanee  erroneoaaly  ad« 
▼iaed  by  her  attorney  that  it  wae  mmeoeeiaxy  to  exerdae  il.  Thia  waa 
not  even  a  defective  exeontion  of  the  power.    Id, 

4»  Whbbb  at  Tucb  Powxb  of  Attobubt  was  OmBN  Obb  to  Sbll  Bbal 
Ebtatb  Hb  Qayb  to  Pbbbon  exeonting  aoch  power  an  agreement  tba* 
he  would  uae  the  power  of  attorney  aubjeot  to  such  written  inatmctiona 
aa  the  maker  might  give  him,  tlua  agreement  cannot  affisot  the  operation 
of  the  power  aa  to  third  persona  without  notice.     Totmff  ▼.  Wrigkl,  803. 

6.  PXBSON  ACTINO  UNDER  POWZB  OF  AtTOBVZT  EZBOUTXB  AGBBBMBBT  FOB 

Salb  of  Land  in  duplicate,  delivera  one  copy  to  the  propoeed  pnrohaeer, 
and  retaius  the  other.  Hui  power  la  afterwarda  revoked,  and  he  then, 
without  fraudulent  intent,  and  without  the  knowledge  of  the  grantee  ol 
anoh  revocation,  procures  the  copy  retained  by  himself  to  be  atteated  by 
witnesses,  acknowledges  it,  and  has  it  recorded:  held^  that  thia  did  not 
oonstitnte  an  alteration  of  the  instrument,  or  a  defense  to  an  action  for 
the  specific  perfonnanoe  of  the  agreement.    Id, 

PROBATE  OOURTa 
L  Pbobatb  CooicT  18  Ikfebiob  Coubt,  and  cannot  take  juriadiotion  or  ad* 

minister  remedies  except  as  provided  by  statute.    Orimet^s  Bttate  ▼• 

Norris,  545. 
S>  JuBisDicnoN  OF  Pbobatb  Cottrt  to  G&ant  ADMDiiSTiuTioir  n  Gov* 

OLUDXD  BT  Judombkt  OF  That  Covbt,  and  cannot  be  coUaterally  at* 

tacked.    Driggs  v.  AbboU,  214. 
H  Affboyal  of  Claim  bt  Pbobatb  Coubt,  aftbb  its  Allowanob  bt  Exbo 

UTOB  OB  Adminibxbatob,  18  QuABi  JuDGKBNT  which  cBonot  anbse* 

qnently  be  set  aside  by  the  probate  court,  or  reviewed  in  another  court 

on  appeal.    Moore  v.  IlUUbrant,  118. 
lb  To  Sbt  asidb  Judombnt  of  Pbobatb  Coubt  Appbovpio  Cladc  Babbbd 

BT  Statutb  of  Limitatiomb  before  Ita  allowance  and  approval,  independ* 

«nt  prooeedingi  mnat  be  inatitated  within  a  reasonable  time  in  the  die* 

tiiot  ooort. 
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.\.  JmnsuiuTiOJi  ov  Obphahi^  Ouuht  to  Osnnt  Salb  ow  TmwnAswfB  Rbax/r 
tfBrraatiTely  appears  in  a  collateral  proceeding  by  a  record  shofwing  aa 
adzninietrator'e  petition  for  an  ord«r  to  sell  each  realty,  alleging  at  a 
ground  therefor  defidenoy  of  personal  assets  for  the  payment  of  debts, 
and  an  order  of  sale  by  the  conrty  based  on  such  petitioii.  SaltondaU  t. 
BiUif  and  DawBon,  334. 

X  Obdsb  or  Salb  of  LrrBSTATS's  Bealtt,  bt  Orphaits'  Coubt,  ajbib  Pbo> 
GBBDIN08  Had  thbbbukdbb,  where  the  record  shows  affirmatively  that 
the  court  had  jtirisdiction  to  order  the  sale,  that  the  land  was  sold  onder 
its  order,  that  the  ooort  doly  approved  the  sale,  and  that  a  deed  was 
executed  to  the  pnrohaser  in  accordance  therewith,  aae  in  the  natore  of 
proceedings  in  rem;  and  though  they  may  abound  in  errors,  are  condn* 
aive  until  vacated,  and  cannot  be  collaterally  impeached.    IcL 

7.  BXOITALS  IN  DBGBBBS  OF  COURTS  OF  SPBOIAL  LiMITBD  POWBBS  OAHirOT 

OiTB  JxmiBDXCSJOv;  but  where  the  jurisdiction  otherwise  appears,  te  in 
the  case  of  an  order  of  sale  of  an  intestate's  realty,  by  exhibition  of 
'  petitions  therefor  and  the  action  of  the  court  thereon,  the  decree  may  ba 
looked  to  for  the  purpose  of  deteimining  whether  the  action  of  the  court 
was  predicated  upon  two  petitions,  separately  khown  in  the  record,  or 
whether  the  two  Were  regarded  as  one  application,  and  one  as  Amenda* 
tory"  of  the  other.    IcL 

8.  Pabol  Evidbncb  is  AoinssiBLB  to  Pbovb  DbaTh  of  Shbbiff,  who  waa 
'  ex  qffieh  the  administrator  of  the  estate  of  a  decedent,  as  a  jorisdic- 

tionftl  fact  upon  which  the  court  acted  in  appointing  a  subsequent  ad- 
miniBtrator,  where  the  validity  of  a  sale  of  the  decedent's  realty,  on  the 
application  of  such  subsequent  administrator,  is  collaterally  impeached. 
Id. 
f.  Dbxd  bt  ComasnoNSBs,  to  Pubohaseb  at  thbib  Salb,  ubi>be  Obdbe 
OF  Obphaks'  Goubt,  is  admissible  as  evidence  for  the  grantee  of  such 
purchaser,  in  a  suit  by  the  intestate's  heir  at  law,  if  it  embraces  any 
portion  of  the  land  so  sold,  though  the  description  contained  in  it  doea  . 
not  correspond  to  the  description  of  the  land  sued  for,  and  a  general  ob- 
jection thereto  should  be  overruled.    Id. 

10.  Salb  bt  Gommissionebs  umber  Order  of  Orpsa^s'  Coubt  is  not  inval- 
idated by  indefiniteness  and  discrepancy  in  the  description  of  the  land 
in  the  petition,  order  of  sale,  report  of  sale,  and  commissioners'  deed,  if 
it  appears  that  the  land  sold  and  conveyed  by  the  comnussioners  was 
within  the  description  in  the  petition  and  order  of  sale,  and  in  such  case 
parol  evidence  is  admissible  for  the  purpose  of  fixing  the  bonndariea  of 
and  identifying  the  land  sold,  according  to  the  dcOa  furnished  by  tbo 
deed.    Id. 

11.  JuBiSDionoir  of  Obphaks'  Court  to  Order  Salb  of  Imtbstatb's  Bbaltt 
attaches  on  the  filing  of  a  petition  by  the  administrator  therefor,  describ- 
ing the  lands  sought  to  be  sold,  and  dimdosing  the  statutory  ground 
alleged  as  a  basis  therefor,  and  the  omission  to  state  the  names  and  ages 
of  the  heirs,  and  who  are  of  full  age,  such  not  being  jurisdictional  facta, 
is  a  simple  irregularity,  and  will  not  afiect  the  exercise  of  the  power  to 
decree  such  sale  when  necessary  for  the  purpose  of  distribution  of  the 
estate.    IkkPe  Hein  v.  CfoUMfy,  341. 

IS.  Ordeb  of  Sale  of  Intestate's  Bbaltt,  and  PBOOBBDnras  Had  thbbr* 
UVDEB,  where  the  court  had  jnrisdiotion  to  order  such  sale,  areoondnaive 
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wM  t>eileJ|  and  raoh  imgnUiitlM  m  fiflim  to  iMne  dtetfon  t6  nit* 
d«nt  bein,  or  to  make  publication  at  to  noD-raaldanta,  or  of  an  infant 
dafendanVa  gnaxdian  to  deny  the  aOagationa  of  the  petition,  and  the 
trant  of  proof  of  the  ezietenoe  of  the  alleged  ground  of  sale,  though  they 
might  be  eofficient  to  rererae  the  prooeedinge  in  an  appellate  oonrt,  will 
have  no  weight  in  a  odilateral  attack  on  saoh  order  and  prooeedinga.  Id* 
IS.  RAnncATioN  bt  CotTBT  or  Ckmrnssiomss*  Sale  is  Test  ov  its  Gobbbct- 
xns,  in  compliance  with  an  order  of  lale  under  the  Alabama  act  of  1822; 
and  the  aet  of  IB08|  requiring  executors  and  administratori  to  give  notice 
of  the  time  and  place  of  sale,  does  not  apply  to  snch  commissionerB'  sales. 
Id. 

Sea  DnDi^  3;  Bxboutqbs  avd  AniovuTBATOBa;  Wills, 

PBOCESS. 

L  PkBtov  HAT  ApponcT  AiTumiBi  wxtb  Gapaoitt  '*to  bb  Sued,**  or  to  ba 
asnred  with  process  in  his  place  and  stead,  and  service  of  process  on  such 
attorney  will  have  the  same  effisct  as  service  upon  the  prinoipaL  Oqfe9 
▼.  SUvan^  160. 

9l  Dbpbpt  in  Sbbviob  of  Pboobsb,  bt  Failubb  of  Shbriff  to  Sbbyb  Copt 
OF  Complaint  with  the  summons,  is  a  mere  irregularity,  and  not  avail- 
able  on  error,  after  judgment  by  default.    Dew  v.  Cunningham,  302. 

%  Absenob  ob  Insutficibnot  of  AniDATiT  FOB  PuBUOATioN  IS  No  Gbouvd 
OF  Bbvebsal  of  a  judgment  by  default  on  service  by  publication,  where 
the  statute  allows  any  defendant  not  personally  served  to  oome  in  and 
answer  within  six  months  after  judgment,  and  the  appeal  is  taken  within 
the  six  months.    Ouy  v.  Jde,  400. 

i.  Wbbn  Shbbof  is  Pabtt  to  Action,  Clsxk  mat  Dibbot  Pboobss  to 
CoBONBB,  although  there  be  no  proof  that  the  sheriff  is  a  party.  Tha 
derk  is  presumed  to  know  who  is  sheriff,  and  may  aet  on  his  own  knowl- 
edge in  issuing  the  process  in  such  a  case.    OUphani  v.  JDoOiu,  14flw 

ft.  Clbbx  mat  Pibbot  Pboobss  to  Cobonbb  witbout  Atbbmbnt  nr  Pbti- 
TION  tiiat  the  sheriff  is  a  party  to  the  action.  It  is  the  better  practice  to 
insert  such  averment,  but  its  omission  is  not  fatal,  and  o»y,  if  rsqnired, 
be  supplied  by  amendment.    Id. 

d.  Venditioni  Exponas  is  New  Pboobss  nr  Case,  and  can  only  communioata 
and  impoee  powers  and  dutiea  upon  the  sheriff  then  in  office,  and  ex- 
riieriff  has  no  more  authority  to  aet  under  it  than  an  nnoffioial  strai^g. 
Btmk^  Tenmt990§  ▼. BeaU^,  58. 

See  CoBPQBAnom,  ff. 

PROFITS. 
See  Damaoxs,  2,  3. 

PUBLIC  LAKDa 

L  OoiTBmBMBlIT  A^TD  ITS  QbANTS  IS  TbUB  SOUBOB  OF  TiTLB  TO  AU*  LABBB 

in  This  Countbt.    Snlihan  v.  MeLenans,  780. 
%  Bights  of  Oooupants  of  Pubuo  Lands  are  Foitnded  on  Pbesumptioi 
of  a  lioense  from  the  government    Conger  v.  fTecMer,  528. 

i;  laSITANOB  OF  CeBTIFIOATB  FOB  LaNDS  TO  HbIBS  OF  ObIOINAL  OBABTn 

cannot  affect  the  rights  of  a  party  having  a  bene6cial  interest  i 
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TlielMlrilBtiieboaMwill  hM  ilM  lud  in  trort  for  ^  ] 
Wktai  r.  OweMf  164. 
t,  QmAjnEMowltAxim  oould  Amjmk jam  Same,  VMnM  Tmiab  OoiumEUsaim 
Law  of  1828,  Immsdxaxilt  ov  his  Aoq^nsDio  Biobt  or  FmanMn 
THiBKfN,  Th<  pariod  of  aonnirition  oomroanoed  with  data  of  oonoeMkMii 
and  nil  raquirtiiMnti  of  law  oanoeming  caltivBtk»  wen  fulfilled  if  iiwaa 
done  within  two  yean,  either  b j  original  grantee  er  hie  vwidee.    Sortie 

See  CkMBVAVOv;  2;  OnAim;  Rtfabiaii  Bnan^  6-IL 

RAILROADS. 
L  BuiLDDro  RAn.iioAT>  Track  bo  as  to  CoMTBiBirni  to  Oxbbr  Pumuapi  n 

wiTHur  CsABTiB  PowsBS  of  a  lailroad  company,  if  the  primaiy  objeel 

WM  for  railroad  porpoeee.    Jimea  ▼.  Wutem  Vermoni  R,  M.  Cb.,  206. 
2.  Railboad  Compavt  is  Liable  iob  Mannsb  or  CoireiBiroTnio  Bmbask* 

MXMT,  if  the  mode  of  oonstmotion  is  fairly  within  the  ofaarter  powen  of 

the  oompany.    Id, 
$.  Covaar  to  Sumot  Lamb  to  bi  Ovsbvlowxd  nr  Ck>iiBBQinQion  or  Boild- 

IHO  Railboad  Bkbakxmbnt  ts  MOT  Waivbb  of  the  right  to 

for  defective  conatruclion.    Id, 

See  OoBroBATUuni^  8;  bnftTBAMO^  9;  Nbouosxob,  2. 

RAPE. 
See  Cboixhal  Law,  21-24^ 

RECEIVERS. 
L  Qbdbb  ArrouiTUio  RiaBnnat  nr  Suit  to  Fobbooums  Mobtoaob  n  1 

mous,  and  mnet  be  reversed.    Ckiy  v.  Ate,  490l 
2.  DiSFOSiTioM  or  Fumd  nr  Hamds  or  RaoEmEB,  in  a  tait  to  dinolre  a  part* 

neidiip  and  distribnte  its  assets,  cannot  be  affsoted  by  any  aettoii  of  the 

parties  to  the  soit  so  as  to  deprive  the  oonrt  of  power  to  oootrol  it. 

Adtmu  V.  BoiUU,  40L 

See  AlTACHMENTS,  8. 

RELIGIOUS  SOCIETUBS. 

Uuoious  SodBixn  BAYS  Right  to  Pbesobibb  Suoh  Rulbb  as  Tter 
MAT  Thimk  Pbopbb  roB  Pbbsbbvimo  Obdbb  when  met  for  paUic  wor- 
ship, and  evidence  tending  to  prove  the  violation  of  their  rolee  is  admis- 
sible to  redace  damages  in  an  action  against  them.  MeLaim  t.  MaUoek^ 
746w 

REMAINDERS. 

Vbbtbd  Rsmaimdxrs.Cbbaxbd  bt  Will  im  Slavbs  Vbst  nr  RucAnrotB- 
XBM  AT  Tbstatob's  Dbath,  and  the  increase  of  snoh  slaves  before  th« 
time  of  enjoyment  of  the  remainders  goes  to  t)ie  rsmaindermsn»  and  nos 
to  residoary  legatees.    PhiUtpa  v.  PhilUpa,  B91. 

RIPARIAN  RIGHTS. 
I.  Maxim,  Sio  Utbbs  Tuo  ut  Alibmum  mom  LbduuIi  emphaliinally  apgUsn 
to  riparian  proprietors.    BurweU  t.  ifofteoni  247. 
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IL  BoAMUM  PMntmoE  MAM  Ho  Bi^  TO  DnnDT  Sibbam,  or  aay  put 
of  it»  tnm  Hb  aoourtom^d  ooone,  to  the  injury  of  btlMr  pawoat.    li 

S;  BiPABiAV  PBonaaroB  mat  Bbbov  Airr  Wobk  nr  Obdbb  to  Pssnar 
Kn  Lavb  buno  Ovibvlowbd  by  any  ohanga  ol  the  nfttnnl  ttefeo  of 
the  atneiDy  uid  to  prevent  ito  old  oonzee  fromDeing  altered.    Jd. 

4.  RiFAmuTf  Pbofbibxor  mat  hot  Bkiot  Ant  Work  that  in  time  ol  ordi- 
aaiy  flood  will  throw  Ae  water  on  the  gronnde  of  another  proprietor,  ao 
aa  to  oreiflow  and  lajnre  them;  and  for  aooh  injury  he  will  bo  liaUe  in 
damagaa.    Id. 

fi^  RiTfiimr  PBOFBrnoE  hab  Biobt  to  Maisttaiv  Dikm  oh  his  Lahxh 

oonatmoted  along  line«f  «raek,  and  which  in  time  of  flood  cauaea  the  anr- 

pfaia  water  to  flow  wholly  over  the  land  on  the  oppoaito  aideof  theoreek, 

whan  both  he  and  the  oppodte  proprietor  daim  under  the  aame  peraon 

*   whoereoted  the  dikewhan  he  owned  the  land  on  both  aidea  of  the  oreek.  Id. 

d.  AnoiPBBiATOE  AcQunuBB  BiOHT  TO  DivxBT  Watbr  of  atreama  on  pnb- 
Uc  landa  by  ditehea*  flomee,  eta,  for  mining  pnrpoeea,  in  OaUfomia, 
where  no  riparian  lighta  have  intervened,  and  no  prior  righta  are  in- 
vaded.   C<mger  v.  Weaver,  SOS. 

7.  Biobt  or  Appbopbiatdio  Watkb  on  Stbbajib  ozr  Pubuo  Labimi  n 

FbahgbdBi  like  that  of  digging  gold,  and  ia  f oonded  on  a  preanmptlon 
of  m  general  grant  from  the  aovereign  and  a  lioenae  from  the  atate.    Id. 

8.  PoiBianoN  abd  Aon  of  Owksbship  abb  Bvidbbob  op  Biobt  of  prop- 

erty, and  thia  principle  appliea  to  appropriatora  ol  water  from  atreama 
on  the  poblio  domain.    Id. 

9l  SDivKnBBT  PoasssaioB  and  Acts  or  Owbbbbbip  bt  Appbofriatob  op 
Watbb  from  a  atream  on  publio  land,  oonatmoting  a  canal  therefor  nn* 
der  lioenae  from  the  atate,  are  ahown  to  be  oonclnaive  evidence  of  hia  right, 
where  he  provee  a  anrvey  of  the  gronnd,  planting  ol  atakea  along  the  line^ 
and  the  actoal  oommenoement  and  diligent  proaeontion  of  the  woric    Id. 

Uk  iBCLoauBB  OP  Qbound  pob  Canal  bt  Appboipbiator  op  Watbb  from 
a  atream  on  pablio  land  ii  not  neoeaaary  aa  evidenoe  or  notice  ol  hia 
right.    Id. 

11.  SuoHT  Divbrosncb,  in  Constbuctino  Canal  bt  Appbofriatob  op 
Watkb  in  a  atream  on  pnblic  land,  from  the  aorveyed  line  where  it 
paaaea  through  the  premiaea  of  a  aetUer,  where  both  linea  paaa  throngfa 
hia  land,  ia  no  treepaaa,  and  givea  no  right  of  action  nnleaa  actual  damage 
ia  ahown.    Id. 

1%  BiPARTAN  Pboprieiob  HAS  Ko  Pbopbbtt  IN  Watbb  Iisblp  which 
flows  by  or  through  his  lands,  but  a  simple  usufruct  while  It  passes 
along.    Stein  v.  Burden,  394. 

13.  Each  Biparian  Pbopbibtor  has  Bight  to  Usb  Watbb  Which  Flows 
PBOM,  BT,  or  through  HIS  LANDS,  for  all  ordinary  purposes,  and  for  the 
gratification  of  natural  wants;  and  may  consume  even  the  entire  stream, 
if  abeolutely  necessary  for  domestio  purposes.  He  also  has  the  right  to 
its  extraordinary  or  artificial  use,  provided  it  is  not  forced  back  on  the 
lands  of  the  proprietor  above  him,  is  not  unreasonably  and  injuriously 
precipitated  on  the  lands  of  the  proprietor  below,  and  is,  before  it  leaves 
hia  lands,  restored  to  its  accustomed  channel  without  material  diminu- 
tion.   Id. 

14»    BfPABTAN    FBOPBIBIOB    18   LlABLB   POR   DaVAOBS   TO  InJUBBD  PaBTT 

where  he  diverta  water  from  its  natural  channel  for  artificial  osaa  in 
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^tmitlty  MtflBflMIlt  to  u^jlu-IOHBOf  HnMt  li^lli  HI  Hm  pVO^fMMff  MM^t 

and  doM  not  retoni  the  w»ter  to  its  aataiBl  cbtUMl  before  ftTCMhee 
the  landi  of  tach  proprietor.    Id, 

15.  RfFARiAw  PBOPBmoB  HAT  8bow,  IK  MiTiOATiov  OF  Damaucs,  thi*  the 
meene  provided  bj  him  for  rettorstioa  of  the  water  to  its  ofttuiBl  ohaa- 
nel  are  rendered  inefficient  for  that  poipoee,  after  the  water  hae  kft  his 
land,  by  the  act  or  interference  of  a  third  penon,  hot  it  ia  no  exeoee  for 
hi*  wrong.    Id. 

1&  Right  ov  Ripabiak  Pbofberob  to  Ditxbt  Water  fbom  ns  CHAmna. 
u  GoifDinoif  AL,  and  the  ooodltion  ia  hit  doty  to  restore  the  water  thns 
diverted  to  the  stream  from  which  it  was  talran.  It  ia  not  an  ahsolnte 
ri^t,  bat  a  contingent  one,  made  ahsolnte  only  bj  a  retozn  of  the  water. 
Id. 

17.  CkmPLAiNT  Allboiko  that  Ripaxoak  Profbistob,  aitbe  DifgM'ufa 
Watxb,  did  hot  Rbbtorb  It,  is  Gooix  His  liability  rests  on  the  naked 
fact  that  he  did  not  retain  the  water;  not  on  the  reasons  why  he  did  not^ 
Id. 

18.  Ko  Material  Variakcb  Exists  between  Allbqationb  abd  Pboovb  when 
the  complaint  aUeges  that  defendant  wrongfolly  diverted  the  water  and 
prevented  its  retam,  while  the  evidence  shows  that  while  the  water  was 
originally  diverted  by  him  he  provided  means  for  its  retom  to  iti  nata* 
ral  channel  above  plaintiff's  land,  and  tiiat  its  retam  was  prevented  by 
the  act  of  another  person  after  it  left  defendant's  land.    Id. 

19i  Riparian  Owner  whose  Lands  are  Bounded  by  Navioablb  Stbiam 
above  the  ebb  and  flow  of  the  tide  has  an  absolate  right  to  nse  the  land 
covered  by  said  stream  to  the  center  of  the  thread  thereof,  sabiect  to 
the  right  of  the  public  to  nse  the  stream  as  a  pabUo  hi^way  for  the 
passage  of  vessek  emplojred  in  its  navigation.    WaUer  v.  Skepardmm^  824. 

20.  Common  CotmoiL  of  Citt  has  No  Power  to- Establish  ''Dock  Lntm** 
BEYOND  Which  No  Ripabian  Owner  upon  a  navigable  strsam  voif^ 
constrnct  a  wharf.  Such  owner,  owning  the  land  to  the  center  of  tha 
stream,  snbject  to  the  pablio  easement  for  navigation,  has  a  right  to  con- 
strnct  his  wharf  as  he  pleases,  so  that  it  does  not  interfere  with  such 
easement.  To  restrict  his  right  to  boild  a  dock  beyond  snch  line  woold 
be  taking  private  property  without  making  jnst  compensation.    Id. 

tl.  Riparian  Propribtor  will  be  Enjoined  vbom  CoNSTRUcnNO  Ihm 
which  will  destroy  the  dike  of  the  opposite  proprietor  and  canse  over- 
flow  of  his  lands,  which  latter  dike  the  opposite  proprietor  baa  a  legal 
right  to  maintain,  as  he  claims,  ander  one  who  boilt  the  dike  when  he 
owned  the  land  on  both  sides  of  the  stream;  and  the  coart  will  canaa 
ih»  abatement  of  so  mnoh  of  the  defendant's  dike  as  will  injure  tiie  dike 
or  land  of  the  plaintifll  BvrweU  v.  ffobwih  247. 
See  Navigable  Riybbs. 

SALES. 

1.  SiALB  or  Chattxls  without  Immediate  Deuybbt  uToid  against  credit- 
ors,  by  the  statnte  of  fraads,  though  no  levy  is  made  before  a  sdbseqaeBt 
delivery.    Chtnery  v.  Palmer^  493. 

1  Absolute  Bill  oy  Sale  cannot  be  Shown  to  bb  Hobtoaob,  as  agaiasl 
onditors  of  the  vendor,  where  tiiere  is  no  immediate  defivery  ol  the  prop- 
erty.   Id. 
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%  Bill  or  Sjom  Pbztatxlt  UvMnarooD  to  bb  Moskuox  GBSAm  Bwobwi 
TKon  M  to  th6  snrpliia  m  laTor  of  tho  Tendor,  and  i»  iroid  m  Io  oreditoci 
If  allowed  to  operate  as  intended.    Id, 

C  Fbaub  in  Sali»  a4  AQAiMffr  Cbxbitobs,  is  QuisnoH  lOB  OouBT,  and  not  foe 
the  jory,  where  the  facta  are  not  disputed,  and  the  law^  npon  thoae  &otB» 
declares  the  transaction  frandalent    Id, 

6.  Adtamobs  Madb  avtbb  Dblivbbt,  ok  Salb  or  Mobtoaob  or  Chattbu 
Fkavduleht  and  Toid  as  to  creditors  for  want  of  immediate  delivery,  if 
made  pnrsnant  to  the  original  agreement,  are  tainted  with  the  same 
frand,  and  no  claim  can  be  made  therefor  oat  of  the  property  as  against 
a  levying  creditor.    Id. 

f.  If  KmDBNT  of  Onb  Plaob  Obdbbs  Goods  of  Ebsidbnt  of  Anothbb  Plao^ 
A2n>  Thbt  Makb  No  Mbntion  of  Mankek  of  Dblivbbt,  and  the  seller 
delivers  the  goods  to  a  common  carrier  to  be  carried  to  the  buyer,  this 
does  not  amount  to  a  delivery  of  the  goods  to  the  buyer;  and  if  the  goods 
are  lost  by  the  common  carrier,  the  buyer  cannot  be  made  to  pay  for  them. 
Laydy.WiglU.  636. 

See  AoBXor,  2. 

SET-OFF. 

JVDOMBKT  AS  SbT-OFF.— WhBBB  IkDOBSBS  OF  BiLL  SUBS  MASBB  THBBB0F» 

a  Jndgment  against  payee  obtained  by  maker  in  another  separate  and  dls> 
tinct  aotioot  and  after  payee  had  negotiated  the  bill,  cannot  be  available 
as  a  set-<^  against  indorsee's  suit,  unless  the  original  payeeatill  owns  the 
draft  sued  oo*  or  has  some  beneficial  interest  in  the  snit.    TktUekar  v. 

SHERIFFS. 
See  ExBOunoBs;  Lakdlobd  and  Tbmaniv  7;  Pboob»;  Wiiiiimi^  S. 

SHIPPING. 
See  Ibscbabob,  8;  Navioablb  Rivbbs;  NBOLiOBBOii»  6* 

SPECIFIC  PERFORMANCE. 

1.  VsiniBB  Fdbfbrs  Right  to  Spboifio  Pbbfosmanob  bt  Rbfubiko  toPai 
at  maturity,  on  demand  and  tender  of  a  conveyance,  a  note  given  fot 
the  purchase  money  of  land.    Peoria  v.  CavUlaud,  543. 

2»  Fact  that  Land  Contractbd  to  bb  Sold  fob  Faib  Pbiob  has  Snroi 
Bboomb  Morb  Valuablb  is  not  such  a  circumstance  of  hardship  as  would 
prevent  a  decree  for  the  specific  performance  of  the  c(mtract.  Toung  v. 
Wrighi,20B. 

S.  AonoN  FOR  SPBdFio  Pebfobmanob  of  Comtbaot  to  Contbt  is  Babbbd 
in  four  years  after  the  maturity  of  a  note  given  for  the  purchase  money, 
where  the  agreement  was  to  convey  on  payment.  PearU  t.  Oawittamd, 
54S. 

STARE  DECISIS. 

OmnOB  WILL  NOT   DbPA&T    FBOM    DiOUIONS   RbOOONIZBD  bt  SOBnQVBBT 

Gasis,  and  which  have  become  a  rule  of  property,  even  though  a  diffnent 
eooclnsion  mjght  have  been  reached  if  the  questioii  presented  were  as 
open  one.    lUUPs  Hwn  v.  Oolddfy,  341. 
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8TATC7TB  OF  FRATHML 
1*  SvATom  ornuvM  mm  Bi  Plbaosd  toooQstitQteadtteM.    Othorm 

▼.  Endkott,  48a 
1  Statutb  ov  F&auds  Don  kot  Amr  to  BMOLmiq  Tsimn  or  tratto  by 

operation  of  Iaw.    IcL 

5.  To  Taks  Cask  out  or  Statotk  or  Fkaus^  No  Form  or  Lanouaob  is 

Nbobssabt;  anything  from  which  the  intention  may  be  gathered,  as  in 
other  contracts,  or  any  kind  of  writing,  from  a  eolemn  deed  down  to 
mere  haety  notes  or  memoranda  in  books,  papers,  or  letters,  is  sufficient. 
MeCamM  t.  BrUlhaH,  061. 

i.  Wbitinos,  Nona,  ob  Mbmobaitda  SumcxBKT  to  Takb  Casb  ocrr  or 
Statutb  of  Fbauds  must  contain  enoagh  on  their  face,  or  by  refersooe* 
to  fix  the  names  of  the  parties,  the  interest  or  property  tobeaflBBcted,  and 
the  consideration  to  be  given.    Id. 

B.  Under  StaTutb  of  Frauds,  QBUOATioir  must  bb  Siobbd  bt  Pabtt  ob 
HIS  Lawfully  Authorized  Aobrt;  and  parol  proof  of  agency  wUl 
hold  party  acting  as  agent.    Id, 

0w  Under  Statute  of  Frauds,  Signing  either  in  Oaftion,  Body,  or  at 
End  of  Instrument  will  be  Suffioibnt,  bnt  the  contract  most  be 
signed  with  intent  to  enter  into  it,  must  be  mutual,  reciprocal,  and  upon 
good  or  Talid  coosideraticMi.    Id. 

7.  Mibtakbs  in  Contraots  within  Statute  of  Frauds  mat,  as  in  Othbr 

Gontraotb,  be  Oorrbotbd.    Intention  governs,  latent  ambiguities  may 
be  explained,  and  evidenee  of  eztrinsie  £aots  will  soeietimee  be  admitted 
to  identify  the  person  or  thing  intended^  or  the  quantity  of  intenst.    Id, 
See  Sales. 

STATUTE  OF  LIMITATIONS. 

1.  Statute  of  Limitations  will,  in  Texas,  Bar  AonoN  on  Judgment  of  m 

sister  state  in  ten  years.    Beid  y.  Boyd,  61. 

2.  Statute  of  Limitations  will,  in  Texas,  Bar  Action  on  F6rbion  Judo* 

mbnt,  otherthan  that  of  a  sister  staAe,  in  four  years.    Id, 

8.  Trustee's  Action  of  Detinue  is  Barred  in  Six  Ybabs.    Brpam  t. 

Weenu,  407. 
4.  Trustee's  Delay,  until  Barred  by  Statute,  will  Aiaa  Bar  GEsnTi 
QUB  Trust.    Id. 

6.  Statute  Which  Bars  Recovery  of  Female  Slave  Hbld  in  Advebsb 

Possession  aubo  Bars  Recovery  of  her  Children  bom  after  the 
commencement  of  the  adverse  possession.    Id. 

&  Statute  of  Limitations  Coicmencbs  to  Run  aoainbt  Trustxb  fbom 
Probate  of  Will  and  Possession  under  it,  where  separate  pitipeily 
of  wife  is  allowed  by  her  trustee  to  remain  in  her  busbuid's  posiBSSJon, 
^o,  at  his  death,  disposes  of  it  by  will,  and  where  the  trustee  is  cog* 
niant  of  facts  sufficiently  charging  him  with  implied  notice  of  the  gen- 
eral provisions  of  the  will  before  it  is  admitted  to  probate.  The  statute 
here  runs  against  the  trustee,  and  in  favor  of  the  adverse  possession  of 
the  husband's  executor.    Id. 

I  OoNmruED  UNiigsBRUPTBD  POSSESSION  OF  Labb  FOR  Tbn  Teabs,  by 
party  cultivating,  using,  and  enjoying  it  under  a  olaim  6f  title,  givw 
him  a  good  title  under  the  statute  of  limttiUiions,  8wM^*$  AdmCf  v.  At 
la  Gana,  147. 
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d  DBfiMUAirrti  Flb4  ow  Scatdr  ov  liUfRASioiiiB  n  Kov  Iiiocnffinnm  wHk 
hii  plea  of  poweMioo  in  right  of  his  wife,  who  ii  the  sole  heir  of  the  fiiil 
poMenor;  nor  ii  he  preidnded  from  claiming  the  benefit  of  the  ttelati^ 
by  Mierting  a  right  of  poneerion  in  the  dooUe  capeoity  of  hnaband  of 
the  Bole  heir  and  tenant  of  the  adminntrator  of  the  first  poaaeeMr»  whea 
the  right  claimed  by  him  ii  adverse  to  that  of  the  pbuntifll    Id, 

!•  Tbmforast  Absbnob  ov  Husband  vbom  hib  Homb,  while  his  wife  re- 
mains in  possession  thereof,  is  not  such  an  interruption  of  the  possension 
of  the  premises  as  will  stop  the  mnning  of  the  statnte  of  limitations  in  his 
fsTor,  especially  where  the  claim  set  npby  him  is  in  right  of  his  wife.  Id, 

10.  Altbouoh  Right  of  Qoyxiuimsiit  gaknot  bb  Babbbd  bt  Tzmb,  tiie 
statute  of  limitations  will  commence  to  mn  from  the  date  of  a  grant  of  land 
by  the  government  in  favor  of  a  possession  adverse  to  the  grantee.    Id, 

11.  ExGEpnoKS  IK  Statutb  ov  Limitations  nbbd  not  bb  Nboattvbd  n 
Answbr;  they  mnst  be  replied.    BUer  v.  Snoddy^  740. 

12.  Action  Babbbd  bt  Law  of  Plaob  of  Rbsidbnob  of  Dbibndant  u 
Babbxd,  in  bmiANA,  the  same  as  though  action  has  arisen  in  that  states 
Id, 

IZ,  Hbib  m  £ntitlbd»  as  against  Cbbditobs  Sbbkino  to  Chabob  hib  Ebal 
EsxATB,,  to  plead  the  statute  of  limitations,  or  any  other  lawful  defense, 
unaffected  by  the  act  or  admission  of  the  executor.    Id. 

14b  Wbebb  Statutb  of  Limitations  is  Passbd  Subsbqubnt  to  Aoobual  of 
Causb  of  Aotio^^  if  a  sufficient  and  reasonable  portion  of  the  period  of 
limitation  remained  still  unexpired,  within  which  a  biU  might  have  been 
filed  by  the  party  entitied  before  the  expiration  of  the  limitation,  he  must 
.  file  his  bill  within  the  statutory  time  from  the  accrual  of  his  right* 
Parker  v.  Xane^  283. 

16.  Pabtt  Who  dobs  not  Invokb  Aid  of  Statutb  of  Limitations  oannot 
Ebobivb  its  Pbotbotion.    Id, 

See  Advxrsb  Possession;  Exboutions,  7;  Exboutobs  and  ADMnnsnuTOBa, 
18,  19;  Pbobatb  Coubts,  4;^  Spboifio  Pbbfobmanob,  8. 

STATUTBS. 
L  Lboislativb  LfTBNT  QoYBBNS  IN  CoNSTBUiNO  Statutb,  if  it  osa  ba 
ascertained,  and  such- intent  is  to  be  gathered  from  the  whole  statute. 
Smith  V.  Bandaa,  475. 

2.  RBTBOsPBonTB  CONBTBUOTiON  OF  Statutb  wiU  ziot  be  given  in  the  ab> 

sence  of  express  words.    Orime^$  EMcUe  v.  NorrU^  545. 

3.  Rbmbdial  Statutb  must  bb  Gonsthubd  Ltbbbalt.t  and  to  advaaoe  tiie 

remedy,  where  the  meaning  is  doubtful.     WlUte  v.  Mary  Arm^  528. 

4.  Towing  of  Vbssbl  is  "  Transfobtation  of  PBofebtt,"  within  the 

meaning  of  the  California  statute  giving  a  right  of  action  for  malperfovflu* 
ance  or  non-performance  of  contracts  for  transportation.    Id, 
See  CONSTITUTIONAL  Law;  Exboutions,  24,  28,  50^  51. 

STREETS. 
See  BouNDABiBs;  Cobpobations^  10,  20;  Nbolioxnob»  i. 

SURVEY. 

OF   COUBT   to   SbT   ASIDB,   AT  PLAINTIFF^  InSTANO^   SUBIFBT  gI 

traot  of  land,  made  in  pursuance  of  a  final  decree  in  favor  of  the  dafsnd* 
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mt,  ttdei&g  It  to  be  made  witk  the  mmI  teot  m  ikmOnt^mMlm 
groimd  that  it  givw  too  Urge  ^front  ob  the rlvw,  iMno^^aouBmn^  where 
it  doee  not  appear,  by  aoy  statenent  of  £aote  or  otherwiae  bj  the  reooid« 
that  m  leas  front  ooold  have  been  given  so  aa  to  inolnde  the  delen4ant^ 
improvementa,  and  have  doe  reapect  to  the  sorv^ya  of  the  proprietoca  of 
the  a4jaoent  hMida.    8mUh*$  Adm*r$  r.IMla  Oana»  U7. 

TAXATIOK. 
See  JjkxmjoxD  aitd  TnrAMT,  %  S» 

TENANTS  IN  COMMON. 
See  Co-CTV Axor. 

TOBTa 
SeeOoBVOBiTjom,  U;  BvmnroB,  4;  Fua»om  ahs  Fluflnci.  la 

TRESPASS. 
Acnov  fo&  Mmsxm  Pbofrb  d  Aonow  or  Tbmpam  Vi  bs  ABaaa»  awl 
phdntUr  may  reoover  not  only  the  mere  rent  ol  the  piemiaaa,  bat  alaa 
anch  extra  damagea  aa  the  partiealar  dronmatanoaa  of  the  eaae  may  de- 
mand.    Owmingkam  v.  Jiorrk,  611. 
See  IimnrcnoBS*  1,  2»  5;  JuBisinonoR;  Lamslobd  akb  TwAai^  4-0; 
BiFABiAK  Rioan,  11. 

TROVER. 
lM  Affnojs  Of  Tbotsb  bt  Pvbohasib  of  Lot  of  Loos  wmEm  Bjubuutmim, 
WmoK  HAD  BUN  Validly  levied  upon  some  of  them  and  invalidly 
upon  the  remainder,  it  ia  neoeasary  for  the  plaintiff  to  ahow  that  he  la 
entitled  to  the  poaaeasion  of  the  partloiilar  property  which  la  the  anfafeet 
ol  the  anit,  or  of  some  part  of  it,  which  he  can  identify,  or  he  cannot 
recover.    Proton  v.  PraU^  330. 

TRUSTS  AND  TRUSTEES. 

1.  TkUCT  DbBD   SIONXD  BT  ORAKTOB  and   TBUBTBBy  IF  VaUD   nr    OlSBB 

RiaFBOTB,  Vbsts  Titlb  to  the  property  in  the  tmatee  for  the  benefit  d 
all  the  eeatuU  qus  truUt  without  the  aignatnrea  of  creditora  who  are  ben- 
eficiariea.    HtmpaUad  v.  Johnston,  458. 

2.  AaasNT  of  Benxfichakt  will  bb  Prbsumed  only  whebb  PBOvmoNa  of 

Dbbd  arb  Bbnbficial  to  his  interest;  and  when  othendae,  aflirmative 
acts  mnst  be  shown  eetabliahing  assent.    Id. 

S.  iHaOLYBNOT  AND  UnFITNBSS  OF  PaBTT  TO  BbOOMB  TbUCTBB  1CU8T  BB  PUT 

IN  IssuB  BT  Plbadinqs,  and  proved,  in  orderto  make  them  objectuma  to 
the  validity  of  a  trost  deed.  IcU 
4.  Rbal  Estatb  bbino  Dbvisbd  to  Tkubtebb  and  THEIR  Hbxbs,  to  Ubb  of 
OB  in  Tbust  fob  Anothbb  and  his  Hbibs,  if  theteatator  baa  impoaed 
upon  the  tmsteea  any  trust  or  duty,  the  performance  of  which  raqnirsa 
that  the  estate  should  be  vested  ih  them,  they  will  take  an  eetate  oo- 
eortenaive  with  the  dntiea  to  be  perfonned;  if  not,  the  legal  < 
will  peas  over  to  the  beneficial  devisee.    EUi$  v.  lUkoTt  52. 
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I  Tau  BzaocltTbat  QuAwrm  of  Imtbobv  or  Bbkayb  Whioh 
PuBPOSB  or  Tbust  Rbquxbb,  and  in  the  abaenoe  of  any  ezpreaa  lim- 
itation*  anfficient  to  cany  the  legal  inheritance^  the  eetate  of  the  Uuateea 
may  be  enlarged  and  extended  into  aoch  an  eetate  aa  the  nature  of  the 
tnist  may  require;  the  oonstmotion  in  this  respect  to  be  governed  mainly 
by  the  intention  of  the  testator,  aa  gathered  from  the  general  scope  of  the 
wiU.    Id. 

0.  T18TATOB  HATivo  Devised  Estatb  to  TBuamis  nr  Tbuvt  iob  Uas  avd 
BxNxnr  ot  Fnu  Cotxbt  daring  her  natoral  life,  and  at  her  death  to 
the  Qse  of  the  heirs  of  her  body,  and  in  deCaolt  of  heirs  of  her  body,  then 
•  to  his  (the  testator's)  own  right  heirs;  the  Uustaea  take  only  a  legal 
estate  for  the  life  of  the  feme  covert,  the  evident  intention  of  the  tmst 
being  to  protect  the  property  against  the  marital  rights  of  the  hnsband, 
and  open  the  death  of  the/me  wveri,  the  legal  title  vests  in  the  heirs  of 
her  body  as  pnrohasers,  under  the  limitation  in  the  wilL    I<L 

7.  As  Genxbal  Ruli,  Buuiaino  Tbust  Asisn  ut  Favob  of  Ohb  Who 
Advanou  Moif  XT  to  another  for  the  purchase  of  land.  SMlU/mm  v.  ife- 
Lemuu,  780. 

5k  Rxsui/rmo  Tbust  dobs  hot  Always  Asm  fbox  Advavob  of  Pubohasb 
Money.  It  does  not  follow  that  because  money  has  been  furnished  by 
one  party  for  the  purchase  of  land  that  a  trust  thereby  results  that  can- 
not  be  explained  or  defeated.  While  the  advance  may  create  such  a 
trust,  it  must  be  subject  to  the  rights  of  others,  and  cannot  be  allowed  to 
intervene  to  defeat  prior  and  superior  equities.    LL 

9.  Tbust  Results  nr  Favob  of  Pabty  Fubnishino  Comsuxbatioh,  where 

on  A  purchase  of  realty  the  consideratiou  is  paid  by  one  person  and  the 
title  is  taken  in  the  name  of  another.  So  where  the  consideration  of 
such  A  purchase  is  furnished  by  two  persons,  and  the  titie  b  taken  in  the 
name  of  one  of  them,  he  will  be  deemed  a  trustee  for  the  othw  pro  iamia, 
O$bonie  v.  BndieoU,  49a. 

10.  To  Cbbatb  Rbsulxoio  Tbust,  Deed  heed  not  Show  Coksidebatiob 
FuBNiSHED  BY  T&iBD  Pebsov,  but  it  may  be  shown  by  any  note  or 
memorandum  of  the  nominal  purchaser,  thmigh  the  statute  of  frauds  be 
pleaded.    Id, 

IL  Resultimo  Tbusts  abb  Pbotable  by  PaboLi  notwithstanding  the  statnts 
of  frauds.    Id, 

12.  Pabties  REBtAiiriMo  IN  Possession  of  Rbsidergb  aiteb  Tbust  Sale, 
being  matter  occurring  subsequent  to  the  execution  of  the  trust  deed, 
cannot  affect  its  validity.    HemptUad  v.  /o^buten,  458. 

13.  BxTBBSS  Tbust  is  Detebmined  by  Act  or  Tbustee  whenever  he  denies 
the  right  of  the  cutid  que  trutt,  and  assumes  abs(dute  ownership  of  the 
property  he  holds  in  trust  adversely  to  and  within  the  knowle(|ge  of  the 
cestui  que  tnuL    Hoberteonyr,  Wood,  140. 

14.  Tbustee's  Title  does  not  Cease  at  Death  of  Mabbiep  Woman,  where 
slaves  are  conveyed  to  him  by  deed,  his  heirs,  executors,  and  adminis- 
trators, in  trust  for  her  sole  and  separate  use  during  her  life,  and  after 
her  death  for  the  use,  benefit,  and  behoof  of  her  children  by  her  preeent 
husband,  and  their  heirs  forever.    Brpan  v.  Weeme,  407.  a  ^    •* 

15.  EQunABLE  Title  may  be  Divbsted  out  of  Cestui  quv  Tbust  OTHBiu 
Wise  than  by  Alienation,  before  the  trust  is  actually  periormed,  where 
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agent  converts  himself  into  a  tnistee  f6r  his  prinoipal  hy  making  a  nom- 
inal purchase  to  himself.    lUlansbe  y.  KUbreth,  601. 

'lOw  -Cbstui  qub  Trust  mat  Dnner  HnrnKLF  of  bis  Equitablb  Ttsim  bt 
BiPUBiATiNO  Acts  and  Pttrohasx  of  Teustbx  when  he  discovers  th»k 
the  latter  has  practiced  any  frand  towards  hiiD,  hnt  he  may  waive  the 
irand  and  claim  his  rights  as  cestui  que  trust;  or  he  may  treat  the  par> 
chase  as  nis  own  hy  selling  his  equitable  title  before  he  has  diMxyvered 
the  frand;  or  such  equitable  title  might  doubtless  be  destroyed  by  mn* 
tual  agreement  of  both  parties,  without  frand  on  either  side;  or  possibly 
be  defeated  by  laches  or  subsequent  misccmduct  on  the  part  of  the  eetM 
que  trust.    Id, 

17*  Aoknt  akd  Teustu  mat  Divbst  Cestuis  qub  Trust  of  thxir  Equi- 
TABUB  Tttlb,  without  thur  CoKSBxra,  BT  Ekpudiatino  Aoekot, 
when  the  cesttUs  que  trust  have  fraudulently  induced  the  trustee  to  act 
for  them  and  incur  personal  responsibilities  which  he  would  not  have 
undertaken  but  for  the  fraud  practiced  upon  him.    Id, 

18.  Court  of  Equttt  will  hot  Psrmit  Cestui  que  Trust  to  Show  Spbo- 
ULATivx  Disposition  toward  his  Trustsb.  If  the  former  discovers 
facts  justifying  a  repudiation  of  the  latter's  acts,  he  is  bound,  after  in- 
vestigation, or  a  reasonable  time  therefor,  to  declare  whether  he  will 
livail  himself  of  that  right  or  not,  and  cannot  lie  by  indefinitely  for  the 
purpose  of  affirming  the  bargain  if  a  profitable  one,  or  repudiating  it  if  it 
is  a  losing  one.    Id, 

19L-CnTui  QUB  Trust,  haying  Bight  to  Rzfudiatb  Purghasb  of  his 
Trustbx,  is  not  Entitled  to  BELnrwhere  he  has  been  silent  for  three 
years,  and  permitted  his  trustee  to  go  on  and  make  payments  fo**  *he 
property  purchased*    Id, 

lOl  Trustees  for  Benefit  of  Another  cannot  Beooter  in  that  CAPAdrr 
'where  they  do  not  seek  to  do  so,  and  have  repudiated  the  trust  relatioa 
by  bringing  the  action  in  their  own  right.  Thus,  where  A.  paid  pur- 
chase money,  and  took  a  conveyance  to  B.  of  an  undivided  one  half  of 
a  tract  of  land,  and  after  the  death  of  A.  and  B,  the  heirs  of  B,  in  their 
own  right,  sued  the  grantor  for  partition,  they  cannot  recover  as  tmateea 
lor  benefit  of  A.    Porlis  v.  Hitt,  99. 

8s»'AoENOT,  6;  Dbeds,  2;  Evidence,  15;  Fraudulent  CoNVBTANOBBr2^3; 
Judgments,  U;  Landlord  and  Tenant,  2;  SalbSi  d;  Statute  o9 
.Frauds,  2;  Statute  of  Limitations,  4,  0. 

USAGES. 
L  Obnrbal  Ubaob  in  Pabtioular  Businesb  need  vbter  be  Aixbqed  in 

PibXdzng.    atate-v,Mortam,  701. 
9L  Onb  Inbtanob  of  Bbmitxanob  bt  Mail  dobs  not  Kbtabtjhh  Ubaob. 

INirrv.  SldUsf,  490. 

See  CuBIOMB;  DhBTOR  AND  CBBDIIOBr  L 

USURY. 
Ir  Btabiohb  of  Urubt  Lawb  are  not  Coubtenanobd,  and  when  Courxb 
Detbot  Them,  they  will  withhold  any  aid  to  those  who  make  foraigD 
oootcaots  a  pietense  for  exacting  usury  at  home.    McAUkter  v.  Smith, 
•61. 


Digitized  by  VcjOOQIC 


INDBZ.  807 

I  or  TJbuvt  n  PrnwcmAL  to  Bobbowir  and  bii  hairi  or  wpnmnla^ 
UytB.    Siepheiu  t.  JMr,  764. 

3.  Ppbchaotr  of  B«al  E8iatk  SinujOT  to  Moetoaqb  Tadtod  with  Uwriar 
oaimot  let  up  the  usury  agaiuBt  bill  for  foreoloanre.    Id. 

4b  UsuBT,  It  Seems,  mat  be  Set  up  bt  Vendee  of  Real  Estate  Sobjbot  to 
UsuBious  MoRTOAOBy  with  oonaent  of  the  party  who  made  the  uanriooa 
oontraot  and  who  was  to  aufier  by  it;  and  if  such  person  be  made  *party 
to  the  action,  he  may  ni^  nsnry  as  a  ground  of  equitable  relief  to  himself. 

Id. 

See  Interest;  Negotiable  Instruments.  ^ 

VENDOR  AND  VENDEE. 

L  Wbebi  It  Appears  that  Vendee  in  Deed  is  Mere  Nominal  Partt, 
that  oonsideration  passed  from  another,  and  that  oonveyance  was  made 
for  latter's  sole  and  ezdusiTe  benefit,  it  seems  that  the  nominal  yendee 
is  A  mere  naked  trustee,  having  no  estate,  no  interest  in  the  lands  oon* 
yeyed,  which  will  pass  to  his  legal  representatiyes,  or  whioh  his  heirs  can 
take  by  inheritanoe.    PoKts  v.  ffiU^  99. 

t.  Measure  op  Damages,  where  Vendee  op  Land  is  Eyicteis  is  the  pur- 
ehase  money,  with  interest  during  the  time  while  the  yendee  was  liable  for 
mesne  profits.    Fenumder  y.  i>iiiii»,  607. 

t.  Evicted  Vendee  Who  has  Enjoyed  Land  pob  Period  bepobi  Pab4* 
MOUNT  Title  Aoorued,  during  whioh  he  was  not  liable  for  mesne  pradti^ 
oannotreooyer  against  his  yendor  interest  on  the  porehaae  money  during 
this  period.    Id, 

VERDICT. 

L  Vbkdict,  **  We,  the  Jury,  Find  por  the  Plaintipp  One  Cent,  and  Com 
TO  tbb  Dependant,"  is  not  Ambiguous.  The  words  "costs  to  the 
defendant,"  taken  in  connection  with  the  context,  mean  that  defendant 
focoyer  costs.  Plaintiff  can  recoyer  no  more  costs  than  damages,  and  the 
yerdict  being  one  cent,  the  law,  and  not  the  jmy,  determines  the  ques- 
tion of  costs;  and  in  the  aboye  verdict  the  court  may  properly  regard  the 
words  "costs  to  the  defendant"  as  surplusage,  and  renders  judgment 
for  one  cent  damages,  and  a  like  sum  in  costs,  and  that  defendant  recoyer 
residue  of  costs.    Conner  y.  fFtnlon,  761. 

fL  Verdict  Which  Finds  that  Plaintipp  has  No  Right  or  Intrbbbt  in 
Certain  Propertt  is  ordinarily  sufficient  without  finding  wlus  in  laot^ 
has  such  ri^t  or  interest.    McIkuM  y.  iforyigpoU,  786. 
8ie  AxiAOHMENTB,  4;  Equitt,  3;  Plbadino  and  Plu0ncii»  29-9%  Sft 

WAOBRa 
SeeOAMDra 

WATERCOURSRSb 
8s»NATiaABLBRiyRRs;  RiPABurBiaBBL 

WILLS. 
1.  Where  Man  Dm  Leaying  Two  Separate  and  DnriNOT  Wiua  Pbop^ 
ERLT  Executed  and  attested,  both  relating  exdusiyely  to  the  same  kind 
of  property,  and  where  by  specific  legacies  and  residuaiy  olansas  each  is 
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«iitlrtly  adeqfoate  to  the  difpotitkm  of  all  tlie  property  baloogfaig  to  th» 
deeedent,  the  letter  elone  ahell  be  given  effeot  They  oannot  both  etaid 
together  ae  oonstitathig  but  one  wilL     In  re  Edward  FUker,  900. 

%  IirsTBUMSNT  or  Which  Followino  n  Coft  was  Hkld  to  bx  Wnx^  Am 
NOT  Dxkd:  *'  Dne  mt  my  death  to  Haney  Johnson  the  sum  of  two  thov- 
sand  five  hundred  dollara,  from  the  general  fnnd  of  my  eatate,  aa  a  gift 
The  condition  of  the  above  bond  or  obligation  is  such  that  whereas,  for 
tiie  fidelity  and  obedience,  aa  well  aa  the  natural  love  and  affection  that 
I  have  for  my  daughter  Haney  Johnson,  I  donate,  in  the  above  manner, 
what  I  design  for  her  at  my  death.  **  Daly  dated,  attested,  and  signed. 
Johnson  v.  Taneey,  646. 

8b  Will  does  not  Bkquikb  Pbobatb  Which  was  Executsd  bxioeb  Stat* 
UTB  of  wills  in  California,  the  testator  having  died  before  passage  of  tiie 
act,  the  then  existing  laws  not  requiring  probate  of  wills.  Orimet^§ 
EtUUe  V.  Norris,  545. 

4.  Will  is  Ambulatobt  until  Tessatob's  Death,  and  does  not  take  effsct 

till  then.    Id. 
See  Estates  or  Decedents;  Ezeoutobs  and  Administbatobs;  PBOBAn 
Coubtb;  Statute  or  LnaxAnoNs,  6. 

WITNESSES. 
L  Witness  is  Ck>MPBTENT  Who  Swsabs  that  He  has  No  Intebbst  In  tbs 

result  of  the  suit    Hempstead  v.  Johnston,  458. 

5.  ShEBITT  is  not  Ck)MPETSNT  WITNESS  TOB  HIS  Co-DEFENDANTS,  ON  JOINV 

Tbial  as  to  All  or  Defendants,  in  action  to  set  aside  sheriff's  sale 
on  ground  of  fraud,  where  the  sheriff  is  made  a  defendant  and  ehaiged 
wiUi  being  a  party  to  such  fraud.     Teas  v.  McDonald^  65. 

t .  Pabtneb  is  not  Competent  Witness  fob  Copabtneb inan  action  by  the 
latter  alone  for  an  injury  to  firm  property,  sinoe  he  is  entitled  to  his 
share  of  the  recovery,  if  any,  though  he  refused  to  join  as  plaintiff  and 
waa  made  defendant.    Nightingale  v.  SoamneU,  525. 

4b  Widow  or  One  Who,  while  Livino,  was  Intebested  in  Contbovebst, 
IS  Competent  Witness  as  to  all  matters  in  regard  to  any  transaction 
affecting  her  deceased  husband's  interests,  unless  her  testimony  involves 
the  disclosure  of  matters  of  confidence  between  herself  and  husband, 
or  affects  his  character.    Smith  v.  Potter,  108. 

6.  Pabtt  has  Right  to  Cboss-examinb  Advebse  Withess,  who  has  been 

examined  in  chief,  fully  as  to  his  knowledge  touching  any  and  all  iaels 
material  to  the  case.    Fralkk  v.  PreaHey^  413. 

6.  Rboulablt,  Cboss-bxamination  should  Immediately  Follow  DiBEOf 

Examination,  but  the  former  may  be  postponed  by  the  court;  not,  how- 
ever, to  injury  of  one  having  the  right  to  cross-examine.    Id, 

7.  Cboss-examination  of  Plaintiff's  Witness  oannot  be  Postponed  bt 

CouBT,  against  defendant's  wishes,  until  after  plaintiff  has  made  oat  a 
prima  facie  case,  and  dosed,  without  trenching  upon  the  right  of  cross 

Id. 

See  Cbiminal  Law,  14;  Bvidbnoe,  8. 
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NOTES 

ON  THE 

AMEEICAN  DECISIONS. 

CASES  IN  65  AM.  DEO. 


i 


65  AM.  DEC.  49,  WALLEN  v.  HUFF,  S  SNEED»  82. 
Conclusiveness  of  Jaa^nieut  In  ejectment. 

Cited  in  reference  notes  in  84  A.  D.  359,  on  who  may  be  removed  by  final 
process  under  judgment  in  action  of  ejectment;  96  A.  D.  170,  as  to  who  may 
be  dispossessed  in  ejectment;  95  A.  D.  472,  as  to  who  is  concluded  by  judgment 
in  ejectment. 

Cited  in  notes  in  39  A.  D.  311,  on  who  may  be  dispossessed  under  judgment  in 
ejectment;  15  A.  8.  R.  60,  on  who  may  be  removed  under  writ  of  restitution. 
—  As  to  parties  entering  into  possession  while  action  pending. 

Cited  in  Sampson  v.  Ohleyer,  22  Cal.  200;  Smith  v.  Gayle,  58  Ala.  600, — 
holding  landlord  entering  upon  land  pending  ejectment  against  tenant  sub- 
ject to  be  turned  out  under  writ  of  possession;  Ritchie  v.  Johnson,  50  Ark. 
551,  7  A.  8.  R.  118,  8  S.  W.  942,  holding  that  after  judgment  for  plaintiff  he 
might  obtain  a  writ  of  possession  against  person  found  in  occupancy  and  who 
entered  while  the  action  was  pending;  State  ex  rel.  Planet  Property  &  Finan- 
cial Co.  V.  Harrington,  41  Mo.  App.  439,  holding  grantee  entering  into  posses- 
sion pending  action  may  be  ousted  under  decree  against  grantor  though  in 
meantime  he  may  have  acquired  a  paramount  title;  King  v.  Davis,  137  Fed. 
1J8,   on   right  of  landlord   as   against   stranger   bringing   suit  against   tenant. 

Cited  in  note  in   112  A.  S.  R.  25,  on  effect  of  landlord  taking  possession 
pendente  lite  on  conclusiveness  of  judgment. 
Pendency  of  action  as  affecting  right  of  Interested  parties. 

Cited  in  Thomasson  v.  White,  6  Baxt.  148,  holding  party  entering  into  pos- 
session pending  action  of  forcible  entry  and  unlawful  detainer  might  properly 
be  embraced  in  writ  of  possession  as  subject  to  removaL 

Cited  in  note  in  14  A.  D.  775,  on  doctrine  of  lis  pendens, 

527 
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«5  AM.  DEC.  52,  ELLIS  v.  FISHER,  S  SNEED,  231. 
Estate  taken  by  trustees  under  terms  of  trust. 

Cited  in  Scott  v.  West,  63  Wis.  529,  24  N.  W.  161,  holding  estate  in  fee  would 
only  be  implied  to  the  extent  required  to  carry  into  execution  the  trusts 
imposed;  Murdock  v.  Johnson,  7  Coldw.  606,  holding  no  estate  created  in 
trustee  where  after  power  to  trustee  to  sell  real  estate  for  specific  debts,  tes- 
tator devised  all  his  realty  to  his  children;  Bowers  v.  Bowers,  4  Heisk.  293, 
holding  devise  of  lands  to  woman,  ''to  have  and  to  hold  the  same  to  her  and 
her  children  for  their  special  use  and  benefit  forever,"  created  only  life  estate 
in  woman;  Fleming  v.  Hughes,  99  Ga.  444,  27  S.  E.  791,  holding  devise  of 
property  in  trust  for  sole  and  separate  use  of  daugjhter  during  her  life  with  re- 
mainder to  children  living  at  time  of  her  death,  or  it  no  children  to  her  right 
hehs,  passed  only  legal  title  to  life  estate  to  trustee;  Belote  v.  White,  2  Head. 
703,  holding  bequest  to  trustees  in  trust  for  benefit  of  testator's  daughters  and 
her  children  with  power  to  sell  and  convey  for  her  use,  with  division  of  property 
on  death  of  daughter,  created  estate  in  trustees  only  for  life  of  daughter; 
Turner  v.  I  vie,  6  Heisk.  222,  holding  bequest  in  trust'  for  the  sole  use  and 
benefit  of  daughter  and  children,  with  provision  in  case  of  no  children,  vested 
only  equitable  estate  in  daughter  with  legal  title  in  children  on  her  death; 
Hooberry  v.  Harding,  10  Lea,  392,  holding  no  estate  created  in  trustee  where 
the  beneficiary  was  permitted  by  the  trust  to  say  the  amounts  he  was  to  re- 
ceive and  to  assume  control  over  the  real  estate  in  the  renting  thereof  irom 
year  to  year;  Henderson  v.  Hill,  9  Lea,  25;  Hooberry  v.  Harding  3  Tenn.  Ch. 
677;  Williamson  v.  Wickersham,  3  Coldw.  62, — on  interest  of  trustees  in 
estate  conveyed  to  ttem;  Dunham  v.  Harvey,  111  Tenn.  630,  69  S.  W.  772,  holding 
a  trust  vested  in  widow  fdr  her  use  during  her  natural  life  terminated  with 
her  death  and  the  remainder  became  vested  in  beneficiary  thereof;  Beecher  v. 
Hicks,  7  Lea,  207,  holding  under  conveyance  to  married  woman  to  have  and  to 
hold  for  her  sole  and  separate  use  and  to  her  children,  husband  not  entitled 
to  estate  as  tenant  by  curtesy,  wife  leaving  children  surviving. 

Cited  in  reference  notes  in  73  A.  D.  276,  on  trustees  taking  quantity  of  in- 
terest which  purposes  of  trust  require;  100  A*  S.  R.  795,  on  quantity  of  interest 
in  estate  taken  by  trustee. 

Cited  in  notes  in  6  A.  S.  R.  909,  on  necepsity  of  word  '*heirs"  to  vest  trustee 
with  estate  in  fee;  2  L.R.A.(N.S.)  181,  on  necessity  of  word  Heirs"  in  devise 
in  trust;  10  E.  R.  C.  887,  on  trust  to  use  of  another  as  vesting  legal  estate 
in  trustee* 

Distinguished   in  Gardenhire  y. .  Hinds,   1   Head,   402,  holding  conveyance   in 
trust  vested  more  than  life  estate  in  trustee  where  by  the  terms  of  the  trust 
it  indicated  a  necessity  of  a  trustee  to  preserve  interests  of  heirs  of  devisee. 
Execution  of  trust  by  statute  of  uses. 

Referred  to  as  leading  case  in  Joiirolmon  y.  Massengill,  86  Tenn.  81,  5  S.  E. 
719,  holding  certain  direction  to  collect  and  pay  rents  and  profits  was  active 
trust  and  not  executed. 

Cited  in  Turley  v.  Massengill,  7  Lea,  353,  holding  trust  would  be  exteuted  and 
estate  would  be  held  absolutely  in  the  beneficiary  there  being  no  legal  purpose 
to   be   served   thereby. 
—  Trusts  for  married  woman. 

Cited  in  Smith  y.  Metcalf,  1  Head,  64,  holding  executor  took  estate  during  life 
of  feme  covert  where  property  was  bequeathed  to  be  under  his  control  and 
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direction  for  her  benefit;  Pillow  ▼.  Wade,  31  Ark.  678,  holding  conveyance  by 
husband  to  trustee  for  the  use  and  benefit  of  grantor's  wife  as  separate  estate 
for  her  use  and  benefit  merely  created  estate  in  trustee  during  lifetime  of  the 
wife;  Templo  v.  Ferguson,  110  Tenn.  84,  100  A.  8.  R.  791,  72  S.  W.  466,  holding 
conveyance  to  one  "his  heirs  and  assigns  forever"  as  trustees  for  sale  and 
separate  use  of  married  woman  created  estate  in  trustee  which  was  terminated 
on  death  of  woman's  husband. 
Ck>iitrol  vested  In  trustee  over  trust  estate. 

Cited  in  Hart  v.  Bayliss,  97  Tenn.  72,  36  S.  W.  691,  holding  trustee  holding 
property  for  use  of  grantor's  wife  free  from  control  or  debts  of  husband  could 
not  give  deed  of  such  property  to  secure  the  husband's  debts  though  joined  in 
by  the  husband  and  wife;  Harding  v.  St.  Louis  L.  Ins.  Co.  2  Tenn.  Ch.  465, 
holding  a  trust  deed  for  grantor's  benefit,  the  trustee  to  so  manage  that  it 
would  provide  grantor  with  proper  support  did  not  give  trustee  power  to 
raise  money  by  mortgage  for  purposes  without  trust. 

Cited  in  note  in  19  A.  S.  R.  270,  on  sales  and  conveyances  by  trustees. 

65  AM.  DEC.   56,  EAST  TENNESSEE  IRON  MFG.  CO.  v.  BYNUM,   8 

SNEED,  268. 
Who  are  "mechanics"  within  term  of  mechanics'  lien. 

Cited  in  Allman  v.  Corban,  4  Baxt.  74,  holding  party  furnishing  machinery 
for  a  mill  had  no  lien  thereon  under  statute  giving  mechanics  a  lien  for  work 
done  or  materials  furnished;  Bedford  Stone  Co.  v.  Cumberland  Presby.  Church, 
91  Tenn.  200,  18  S.  W.  406,  holding  furnisher  of  building  materials  to  sub- 
contractor had  no  mechanics'   lien  upon  the  property  constructed. 

Cited  in  reference  notes  in  80  A.  D.  474,  on  who  entitled  to  mechanics'  lien; 
61  A.  S.  R.  932,  on  liens  of  mechanics  and  materialmen. 
What  subject  to  mechanics'  lieu. 

Cited  in  reference  notes  in  42  A.  S.  R.  796,  on  fixtures  subject  to  mechanics' 
lien;   74  A.  S.  R.  671,  on  mechanics'  lien  for  machinery. 

Cited  in  note  in  79  A.  D.  276,  on  lien  for  machinery. 

65  AM.  DEC.  58,  BANK  OF  TENNESSEE  T.  BEATTY,  8  SNEED,  805. 
Relative  powers  of  outgoing  and  incoming  sheriff  as  to  uncompleted 
process. 

Cited  in  Lewis  v.  Bartlett,  12  Wash.  212,  60  A.  S.  R.  886,  40  Pac.  934; 
Clark  V.  Sawyer,  48  Cal.  133, — holding  on  going  out  of  office  of  sheriflf  who 
made  levy  on  land  a  venditioni  exponas  for  its  enforcement  may  be  issued  to  his 
successor  in  office;  Ryan  v.  Couch,  66  Ala.  244,  holding  same  in  case  of  levy  on 
personal  property. 

Cited  in  reference  notes  in  68  A.  D.  338,  on  authority  of  sheriff  after  expira- 
tion of  term  of  office;  83  A.  D.  76,  on  authority  of  sheriff  after  expiration  of 
office. 

Cited  in  notes  in  36  A.  D.  706,  on  duty  of  sheriff  after  expiration  of  term 
to  sell  personalty  levied  upon;  76  A.  D.  88,  on  officer's  power  after  return 
day  of  writ,  by  venditioni  exponas  or  otherwise,  to  sell  property. 

65  AM.  DEC.  61,  REID  v.  BOTD,  18  TEX.  241. 
Presumption  as  to  Jurisdiction  of  court  of  another  state. 

Cited  in  Rogers  v.  Odell,  29  N.  H.  452,  holding  jurisdiction  of  Massachusetts 
Am.  Dec.  Vol.  IX.— 34. 
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court  to  render  judgment  presumed  in  action  thereon  in  another  state;  Ritchie 
y.  Carpenter,  2  Wash.  512,  26  A.  S.  R.  877,  28  Pac.  380,  holding  recitals  of 
jurisdiction  over  defendant's  person  in  record  of  judgment  of  sister  state, 
prima  facie  evidence  of  such  jurisdiction;  Houston  ▼.  Dunn,  13  Tex.  476^ 
holding  service  of  summons  in  other  state  will  be  presumed  legal* where  record 
showed  summons  "executed"  on  specified  date;  Old  Wayne  Mut.  Life  Asso.  v. 
McDonough,  164  Ind.  321,  73  N.  E.  703,  holding  burden  of  showing  want  of 
jurisdiction  on  defendant  where  complaint  set  forth  transcript  of  judgment 
of  another  state  showing  trial  court  had  judge,  sheriff,  and  clerk  and  seal  and 
that  it  was  a  court  of  record. 

Cited  in  reference  notes  in  65  A.  D.  65,  on  judgments  of  sister  states  and  pre- 
sumptions relating  thereto;  83  A.  D.  667,  on  collateral  impeachment  of  foreign 
judgment;  83  A.  D.  450,  on  necessity  for  affirmatively  showing  jurisdiction  in 
pleading  foreign  judgment;  73  A.  D.  294;  34  A.  S.  R.  435,— on  conclusiveness 
of  foreign  judgments;  42  A.  S.  R.  398,  on  presumption  of  jurisdiction  in  judg- 
ments of  sister  states. 
Effect  of  limitations  as  against  foreign  Judgments. 

Cited  in  reference  note  in  69  A.  D.  405,  on  effect  of  statute  of  limitations  a» 
against  judgments  of  sister  states. 

65  AM.  DJBC.  63,  COOK  v.  THORNHILIi,  18  TEX.  298,  Affirmed  on  re- 

hearing  In  16  TEX.  17  7. 
Conclusiveness  and  validity  of  Judgment  of  sister  state. 

Cited  in  Fred  Miller  Brewing  Co.  v.  Capital  Ins.  Co.  Ill  Iowa,  690,  82  A.  S. 
R.  529,  82  N.  W.  1023,  on  upholding  suit  in  Wisconsin  judgment  entered 
by  clerk  as  per  Wisconsin  statute;  American  Mut.  L.  Ins.  Co.  v.  Mason,  159  Ind. 
15,  64  N.  E.  525,  holding  judgment  of  sister  state  conclusive  until  reversed 
or  set  aside  on  direct  proceeding;  Bleakley  v.  Barclay,  75  Kan.  462,  10  L.R.A. 
(N.S.)  230,  89  Pac.  906,  holding  judgment  rendered  in  circuit  court  of  another 
state  on  habeas  corpus  res  judicata  and  cannot  be  questioned  in  proceedings  in 
this  state. 

Cited  in  reference  notes  in  68  A.  D.  782;  73  A.  D.  294, — on  conclusiveness  of 
foreign  judgments;  73  A.  D.  688,  on  validity  in  all  other  states  of  judgment 
of  state  court  valid  where  rendered;  75  A.  D.  258,  on  effect  to  be  given  judg- 
ment of  other  state  when  sought  to  be  enforced;  81  A.  D.  234,  on  effect  of  judg- 
ments of  sister  states;  86  A.  D.  213,  on  validity  of  judgment  of  sister 
state. 
Necessity  of  verification  to  pleading. 

Cited  in  Allen  v.  Pannell.  51  Tex.  165,  holding  plea  of  insanity  not  sworn  to 
bad. 

Who  may  bring  action  for  insane  person. 

Cited  in  reference  notes  in  33  A.  S.  R.  265,  on  who  may  bring  actions  for  in- 
sane persons;  70  A.  D.  200,  on  plea  that  lunatic's  estate  is  in  committee's 
charge  when  suit  is  brought  by  prochein  ami,  being  plea  in  abatement. 

Cited  in  notes  in  64  KKA.  529,  on  right  of  nonresident  insane  person  having 
no  committee  within  jurisdiction  to  institute  proceedings  by  next  friend;  64 
L.R.A.  533,  on  right  of  insane  person  to  institute  proceedings  by  next  friend. 
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65  AM.  DEC.  65,  TEAS  v.  McDONALD,  18  TEX.  849. 
Proper  parties  defendant.* 

Cited  in  Blum  v.  Wettermark,  56  Tex.  80,  holding  assignee  for  creditors, 
sureties  on  his  bond  and  alleged  fraudulent  transferees  proper  defendants  in 
creditor's  suit  for  misapplying  assets;  Alamo  F.  Ins.  Co.  v.  Schmitt,  10  Tex. 
CIy.  App.  550,  30  S.  W.  833,  holding  transferrer  of  insurance  policy  proper  party 
to  suit  by  transferee,  who  held  it  for  debt;  Vogelsang  v.  Mensing,  1  Tex.  App. 
Civ.  Cas.  ( White  &  W. )  664,  upholding  joinder  of  guarantors  in  action  to 
recover  value  of  wagon. 

Cited  in  reference  notes  in     71  A.  D.  311,  on  joinder  of  causes  and  j^rties; 
71   A.   D.   321,  on   adverse   positions   occupied   towards  each   other  by   several 
defendants  having  inconsistent  claims.. 
Right  to  Judgment  against  part  of  defendants. 

Cited   in  Harrington   v.   Moore,   21   Tex.   546,   sustaining  judgment  rendered 
against  one  of  two  defendants  guilty  of  fraud. 
Prayer  for  relief. 

Cited  in  reference  notes  in  65  A.  D.  84,  on  prayer  for  relief;  65  A.  D.  118^ 
on  prayer  for  general  relief. 
Waiver  of  error  by  failure  to  object. 

Cited  in  reference  note  in  85  A.  D.  73,  on  eonsideration  by  appellate  court  of 
errors  not  assigiled  and  not  affecting  foundation  of  action. 

Distinguished  in  Worley  v.  Smith,  26  Tex.  Qv.  App.  270,  63  S.  W.  903, 
holding  objection  to  pleading  not  waived  by  failure  to  object  in  lower  court 
where  the  defect  in  a  plea  is  one  of  substance  and  not  of  form  merely. 

Qualified  in  Worley  v.  Smith,  26  Tex.  Civ.  App.  270,  63  S.  W.  903,  holding 
that  where  defect  is  one  of  substance  it  may  be  raised  at  any  time. 
Allowance  of  amendments. 

Cited  in  reference  notes  in  68  A.  D.  623,  on  allowance  of  amendments  substi-  * 
stuting  new  plaintiffs  in  action;  80  A.  D.  126,  on  how  far  amendments  varying 
or  altering  cause  of  action  allowable. 
Necessity  of  serving  interrogatories. 

ated  in  Galbraith  v.  Howard,  11  Tex.  Qv.  App.  230,  32  S.  W.  803,  holding 
service   of   interrogatories   unnecessary   under   Revised   Statutes. 
Time  for  settling  bill  of  exceptions  or  statement  of  facts  for  appeal. 

Cited  in  Briggs  v.  Rush,  1  Tex.  Civ.  App.  19,  20  S.  W.  771,  sustaining  re- 
fusal of  court  to  hear  exceptions  on  day  of  trial. 

Limited  in  Palmo  v.  Slayden,  100  Tex.  13,  92  S.  W.  796,  holding  statement  of 
facts   timely   if   made   at   a   later   term   when   judgment   is  entered   nunc   pro 
tunc  and  that  cited  case  was  based  on  defect  in  certificate  of  judge. 
Refunding  of  purchase  price  on  void  sale. 

Cited  in  Brown  v.  Lane,  19  Tex.  203,  holding  that  plaintiff  could  not  re- 
cover price  of  slaves  from  execution  defendant. 

Cited  in  note  in  69  L.R.A.  53,  on  relief  of  purchaser  by  reimbursement  or 
subrogation  on  annulling  fraudulent  judicial  or  execution  sales. 

Distinguished  in  French  v.  Grenet,  57  Tex.  273,  requiring  refunding  of  pur- 
chase price  of  land  paid  at  void  judicial  sale;  Galveston,  H.  &  S.  A.  R.  Co.  v. 
Blakeney,  73  Tex.  180,  11  S.  W.  174,  compelling  heirs  to  return  price  paid  for 
condemned  lands;  Stephenson  v.  Marsalis,  11  Tex.  Civ.  App.  162,  53  S.  W. 
383,  compelling  heirs  to  refund  price  of  homestead;   Terry  v.   Cutler,  4  Tex. 
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Civ.  App.  571,  23  S.  W.  639,  subrogating  purchaser  at  void  execution  sale  to 

rights  of  vendor. 

-«  As  prerequisite  to  rescission  by  vendor. 

Cited  in  note  in  50  A.  D.  674,  on  return  of  purchase  money  or  placing  the 
other  party  in  statu  quo  as  prerequisite  to  rescissicm  by  vendor. 
Interest  disqualifying  witness. 

Cited  in  reference  note  in  73  A.  D.  454,  on  necessity  of  l^^l  interest  in  event 
of  suit  to  disqualify  witness. 

65  AM.  DEC.  7S,  MUiLBR  t.  AliEXANDER,  18  TEX.  497. 
Sofflciency  of  levy. 

Cited  in  Coffee  v.  Silvan,  15  Tex.  364,  65  A.  D.  169,  holding  sheriff's  deed  good 
where  levy  was  on  "nine  lot." 
Conclusiveness  of  sheriff's  return. 

Cited  in  Cravans  v.  Wilson,  35  Tex.  52,  permitting  judgment  creditor  to  show 
mistake  in  sheriff's  levy;  Jones  v.  Meyer  Bros.  Drug  Co.  25  Tex.  Civ.  App.  234, 
61  S.  W.  553,  upholding  sheriff's  return  though  manner  of  levy  not  shown. 
Powers  of  deputy. 

Cited  in  Davis  v.  Rankin,  50  Tex.  279,  holding  deed  executed  by  deputy  good ; 
Herndon  v.  Reed,  82  Tex.  647,  18  S.  W.  665,  holding  acknowledgment  of  deed 
by  deputy  clerk  valid;  State  v.  Brooks,  42  Tex.  62,  holding  deputy  sheriff  an 
''officer"  within  meaning  of  law  punishing  for  embezzlement  of  money. 

Cited  in  notes  in  26  A.  D.  416,  on  deputy  not  signing  principal's  name; 
106  A.  S.  R.  829,  as  to  whose  name  deputy  should  act  in;  19  LJtA.  180,  as 
to  whose  name  acts  by  deputy  officers  should  be  performed  in. 

Distinguished  in  Arnold  v.  Scott,  39  Tex.  378,  holding  signature  of  deputy 
sheriff  to  citation  insufficient. 
Effect  of  alteration  of  instrument. 

Cited   in   Bogarth   v.   Breedlove,   39   Tex.   561,  exonerating   sureties  on   note 
altered  so  as  to  make  it  payable  in  gold;  Bowser  v.  Cole,  74  Tex.  222,  11  S.  W. 
1131,  holding  mortgage  altered  without  mortgagor's  consent  void. 
Waiver  of  defects  or  irregularities  in  execution  sale. 

Cited  in  Alexander  v.  Miller,  18  Tex.  893,  70  A.  D.  314,  holding  acquiescence  in 
levy  by  defendant  waiver  of  defects;  Wilson  v.  Smith,  50  Tex.  365,  holding 
irregularity  in  sheriff's  sale  of  two  hundred  acres  in  excess  of  homestead 
waived   by  execution   debtor's   presence   at   and   assent  to   sale. 

Cited  in  reference  note  in  70  A.  D.  318,  on  right  to  waive  irregularities  of 
levy. 
Presumption  as  to  correctness  of  officer's  levy. 

Cited  in  Jones  v.  Meyer  Bros.  Drug  Co.  25  Tex.  Civ.  App.  234,  61  S.  W.  553; 
holding  that  there  is  a  presumption  that  officer  did  his  duty  and  made  levy 
properly  where  return  showed  a  levy  but  not  the  manner  in  which  it  was  made. 
Equitable  title  as  basis  of  action  of  trespass. 

Cited   in   New  York   &  T.   Land   Co.   v.   Hyland,  8   Tex.   Civ.  App.   601,   28 
S.  W.  206,  holding  trespass  and  partition  maintainable  upon  equitable  title  as 
well    as   on   legal   one. 
Amendment  of  writ  or  return. 

Cited  in  reference  notes  in  81  A.  D.  281,  on  amendments  of  execution;  81 
A.  D.  556,  on  amendment  of  return  of  process. 
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65  AM.  DEC.  79,  BURNLEY  t.  C00K»   18  TEX.  586,  Later  appeal  in 

45  TEX.  97. 
Wben  injunction  will  be  granted.  * 

Cited  in  Indian  River  S.  B.  Co.  v.  East  Coast  Transp.  Co.  28  Fla.  387, 
29  A.  S.  R.  258,  10  So.  480,  on  granting  injunction  in  order  to  avoid  multi- 
plicity of  suits;  Ft.  Worth  Street  R.  Co.  v.  Queen  City  R.  Co.  71  Tex.  166,  9 
S.  W.  €4,  sustaining  injunction  against  street  railways;  Kinney  v.  Ensminger, 
87  Ala.  340,  6  So.  72,  sustaining  injunction  where  there  is  danger  of  land 
being  sold. 

Cited   in  reference  notes   in   69  A.   D.   190,  as  to  when   injunction  will  be 
granted  against  nuisance  real  or  threatened;  72  A.  D.  78,  on  injunction  granted 
to  restrain  irreparable  injury;  74  A.  D.  554,  on  injunction  to  prevent  irrepar- 
able damage. 
—  Against  trespass  or  waste. 

Cited  in  Bishop  v.  Baisley,  28  Or.  119,  41  Pac  936,  holding  that  equity  will 
restrain  a  continuing  traspass  on  a  mining  claim  by  the  removal  of  valuable 
ores;  Parker  v.  Furlong,  37  Or.  248,  62  Pac.  490,  holding  latitude  allowable 
where  trespass  is  on  mining  property;  Buskirk  v.  King,  18  C.  C.  A.  418,  25 
U.  S.  App.  607,  72  Fed.  22,  enjoining  defendant  from  cutting  timber;  Mobile 
V.  Louisville  k  N.  R.  Co.  84  Ala.  115,  5  A.  S.  R.  342,  4  So.  106,  granting  injunc- 
tion  against  destruction  of  tracks  by  city. 

Cited  in  reference  notes  in  69  A.  D.  664,  on  injunctions  against  trespass  or 
nuisance;  69  A.  D.  733,  on  right  to  injunction  in  cases  of  trespass;  96  A.  D. 
596,  597,  as  to  when  injunction  will  be  issued  to  prevent  trespass;  2  A.  S.  R. 
409,  on  injunction  against  continuing  or  repeated  trespasses;  68  A.  D.  117; 
68  A.  D.  274;  91  A.  D.  460;  70  A.  S.  R.  556, — on  injunction  against  trespass. 

Cited  in  note  in  99  A.  S.  R.  773,  on  jurisdiction  to  enjoin  trespass  on  realty. 

Distinguished  in  Cook  v.  Burnley,  45  Tex.  97,  holding  that  petition  for  in- . 
junction   should   be   strictly   construed. 
What  amounts  to  Irreparable  Injury. 

Cited  in  notes  in  1  A.  S.  R.  375,  on  injury  not  measurable  by  pecuniary  or 
other  standard  as  irreparable  injury;    1  A.  S.  R.  376,  on  injury  tending  to 
destruction  of  estate   as   irreparable  injury.  * 
Dissolution  of  injunction  on  answer  to  bill. 

Cited  in  Dearborn  v.  Phillips,  21  Tex.  449,  holding  unsworn  general  denial 
will  not  work  dissolution. 

Cited  in  reference  notes  in  69  A.  D.  190,  as  to  whether  injunction  will  be  dis- 
solved in  case  of  answer  admitting  or  not  denying  plaintiff's  equity;  71  A.  D» 
607,  on  consideration  of  objections  to  sufficiency  of  answer  on  motion  to  dis- 
solve injunction;  95  A.  D.  90,  as  to  practice  on  dissolution  of  injunction;: 
29  A.  S.  R.  278,  on  right  to  dissolution  of  injunction  on  answer  setting  up  new* 
matter  in  avoidance. 

Dismissal  of  action. 

Cited  in  Dearborn  v.  Phillips,  21  Tex.  449,  holding  dismissal  error  where 
petition  claimed  damages;  Texas  Land  Co.  v.  Turman,  53  Tex.  619,  holding  dis- 
missal error  where  title  is  involved;  Love. v.  Powell,  67  Tfex.  615,  2  S.  W.  456, 
holding  it  error  to  dismiss  bill  for  injunction  without  trial  on  the  merits  after 
dissolution  of  the  injunction  on  filing  of  answer  denying  equities  of  the  bill^ 
though  plaintiff  made  no  request  for  such  trial. 
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Consent  to  Jurisdiction. 

Cited  in  State  v.  Snyder,  66  Tex.  687,  18  S.  W.  106,  sustaining  jurisdiction  of 
action  for  school  lands  where  there  was  no  objection;  Watson  v.  Baker,  67 
Tex.  48,  2  S.  W.  375;  Meade  v.  Jones,  13  Tex.  Civ.  App.  320,  35  S.  W.  310,— 
sustaining  jurisdiction  over  defendant  where  he  did  not  plead  to  it;  McDonald 
V.  Blount,  2  Tex.  App.  Civ.  Cas.  (Willson)  298,  holding  that  after  cause  was 
continued  by  consent  defendant  could  not  plead  to  jurisdiction. 

Cited  in  reference  notes  in  68  A.  D.  596,  on  what  jurisdiction  may  be  conferred 
by  consent;   66  A.  S.  R.  733,  on  jurisdiction  conferred  by  consent. 
—  Consent  to  transfer  of  cause. 

Cited  in  Ex  parte  Rice,  102  Ala.  671,  15  So.  450,  sustaining  transfer  by  con- 
sent to  court  having  concurrent  jurisdiction;  Jones  v.  Robb,  35  Tex.  Civ.  App. 
263,  80  S.  W.  395,  holding  that  by  agreeing  to  a  change  of  venue  and  thereby 
consenting  to  the  removal  of  all  the  papers  in  the  case  a  litigant  does  not 
lose  the  right  to  invoke  the  rule  of  lis  pendens. 
Venue  of  proceeding. 

Cited  in  Bonner  v.  Hearne,  75  Tex.  242,  12  S.  W.  38,  sustaining  appointment 
of  receivers  of  corporation  in  county  where  officers  were  not  located. 

65  A3f.  DEC.  84,  SYDNOR  v.  ROBERTS,  13  TEX.  698. 
Validity  of  sheriff's  sale. 

Cited  in  Hancock  v.  Metz,  15  Tex.  205,  sustaining  title  where  executions  were 
not  regularly  issued;  Andrews  v.  Richardson,  21  Tex.  287,  affirming  sale  where 
execution  was  omitted  for  three  years;  Cravans  v.  Wilson,  36  Tex.  52,  confirm 
ing  sale  on  execution  under  stay  law  of  1866;  Boggess  v.  Howard,  40  Tex.  153, 
sustaining  sale  against  stranger  to  proceedings;  Laughter  v.  Seela,  59  Tex.  177, 
holding  that  it  be  presumed  that  executions  were  issued  during  four  years : 
•  Grabtree  v.  Whiteselle,  65  Tex.  Ill,  confirming  sale  though  property  was  not 
pointed  out;  Moore  v.  tlohnson,  12  Tex.  Civ.  App.  694,  34  S.  W.  771,  sustaining 
sale  where  notice  was  insufficient;  Holmes  v.  Buckner,  67  Tex.  107,  2  S.  W. 
452,  holding  title  of  purchaser  at  sheriff's  sale,  the  proceedings  in  which  were 
regular,  perfect  on  delivery  of  deed,  and  not  affected  by  irregularities  in  sheriff's 
rrturn;  Seguin  v.  Maverick,  24  Tex.  526,  76  A.  D.  117,  holding  title  of  pur- 
chaser not  affected  by  fraudulent  acts  of  judgment  plaintiff  to  which  he  was 
pot  a  party;  Ayres  v.  Duprey,  27  Tex.  593,  86  A.  D.  657,  sustaining  in  collateral 
suit,  a  sale  which  was  voidable  for  lack  of  appraisement  on  sale  day;  Owen  v. 
Nayasota,  44  Tex.  517,  sustaining  sale  under  valid  judgment  although  made  in 
violation  of  agreement;  Thouvenin  v.  Rodrigues,  24  Tex.  468,  as  to  whether 
purchaser  at  sheriff's  sale  was  entitled  to  protection  of  bona  fide  purchaser. 

Cited  in  reference  notes  in  69  A.  D.  763,  on  duty  of  purchaser  at  execution  sale 
to  show  judgment  on  which  execution  was  founded ;  70  A.  D.  372,  on  validity 
of  sale  of  land  under  void  execution ;  74  A.  D.  521,  on  rights  of  purchaser  under 
voidable  execution;  83  A.  D.  112,  on  effect  of  irregular  acts  of  officers  or 
plaintiff  on  rights  of  purchaser  at  execution  sales;  83  A.  D.  316,  on  duty  of  pur- 
chaser at  sheriff's  sale  to  examine  info  regularity  of  proceedings;  84  A.  D.  78, 
on  execution  purchaser's  title  as  affected  by  irregularities  of  officer;  92  A.  D. 
70,  on  purchaser  at  execution  sale  showing  compliance  by  officer  with  require- 
ments as  to  notice,  etc.;  5  A.  S.  R.  22,  on  when  purcliaser's  title  under  execu- 
tion protected. 

Distinguished  in  Terry  v.  Cutler,  4  Tex.  Civ.  App.  576,'  23  S.  W.  539,  holding 
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sale  after  return  day  void;   Capital   Bank  v.  Huntoon,  36  Kan.  677,  11  Pac. 
369,  holding  sale  under  two-thirds  appraisement  void. 

—  Sale  under  dormant  Judgment. 

Cited  in  Maverick  v.  Flores,  71  Tex.  110,  8  S.  W.  636;  Johnston  v.  Shaw,  33 
Tex.  685, — to  point  that  sale  under  dormant  judgment  is  voidable  only;  Taylor 
V.  Doom,  43  Tex.  Civ.  App.  59,  95  S.  W.  4,  holding  sale  under  dormant  judg- 
ment only  voidable  and  not  subject  to  attack  on  collateral  proceedings;  Hawley 
V.  Bullock,  29  Tex.  216,  upholding  title  of  purchaser  though  execution  was  not 
issued  until  more  than  a  year  after  judgment;  Cleveland  v.  Tittle,  3  Tex. 
Civ.  App.  191,  22  S.  W.  8,  holding  that  purchaser  at  sale  under  dormant 
judgment  takes  good  title  as  against  a  collateral  attack. 

—  Sale  In  another  county. 

Distinguished  in  Moody  v.  Moeller,  72  Tex.  636,  13  A.  S.  R.  839,  10  S.  W. 
727,  declaring  marshal's  sale  not  made   in   county  where  land   lay  void. 
Validity  of  levy. 

Cited,  in  Alexander  v.  Miller,  IS  Tex.  893,  70  A.  D.  314,  holding  it  no  objec- 
.tion  to  levy  that  it  was  made  at  instance  of  attorney  for  execution  plaintiff. 

Cited  in  reference  note  in  68  A.  S.  R.  218,  on  issuance  of  ordinary  writ  of 
execution   instead   of   alias   writ. 

—  Issoance  in  another  county. 

Cited  in  Earle  v.  Thomas,  14  Tex.  683,  holding  execution  issued  into  another 
county  good  against  claimant  of  the  property;  Seligson  v.  Staples,  1  Tex.  App. 
Civ.  Cas.  (Willson)  605,  upholding  execution  in  different  county  without 
clerk's  certificate;  Cabell  v.  Orient  Ins.  Co.  22  Tex.  Civ.  App.  637,  66  S.  W.  610, 
sustaining  execution  issued  in  another  county. 
Title  of  innocent  purchaser  from  fraudulent  grantee. 

Cited  in  Barnes  v.  Hardeman,  15  Tex.  366,  upholding  title  in  innocent  pur- 
chaser from  fraudulent  vendee;  Say  ward  v.  Thompson,  11  Wash.  706,  40  Pac. 
^79,  sustaining  title  of  one  purchasing  without  notice  of  recorded  deeds  not 
in  direct  chain  of  title  though  his  vendor  had  notice. 

Cited  in  reference  notes  in  91  A.  D.  441,  on  validity  of  title  acquired  from 
fraudulent  purchaser;  72  A.  D.  568,  on  protection  of  title  of  bona  fide  purchaser 
for  valuable  consideration  without  notice;  83  A.  D.  122,  on  protection  of  bona 
fide  purchasers  for  valuable  consideration;  3  A.  S.  R.  139,  on  rights  of  bona 
fide  purchaser  from  fraudulent  grantor. 
Restoration  of  consideration  as  condition  precedent. 

Cited  in  Galveston,  H.  &  S.  A.  R.  Co.  v.  Blakeney,  73  Tex.  180,  11  S.  W.  174, 
holding  that  purchase  money  should  be  returned  before  recovery  of  property 
sold  at  judicial  sale  in  illegal  manner;  Stephenson  v.  Marsalis,  11  Tex.  Civ. 
App.  62,  33  S.  -W.  383,  holding  that  heirs  could  not  recover  homestead  sold  at 
administration  sale  without  refunding. 
Validity  of  fraudulent  conveyances. 

Cited  in  reference  note  in  62  A.  D.  606,  on  validity  of  conveyances  to  defraud 
creditors  or  subsequent  purchasers. 
l¥hat  statutes  are  directory. 

Cited  in  reference  note  in  84  A.  D.  413,  on  what  statutes  are  direetory. 
Deeds  void  and  voidable. 

Cited  in  note  in  70  A.  D.  492,  on  deeds  void  and  voidable. 
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65  AM  DEO.  95,  THATCHE31  ▼.  MUiliS,  14  TEX.  18. 

Erroneous  Instructions  as  ground  for  reversal. 

Cited  in  Cook  v.  Wootters,  42  Tex.  294,  holding  erroneous  charge  not  saflScient 
ground  for  reversal  in  civil  cause,  when  no  exception  is  taken  or  countercharge 
asked,  unless  jury  is  clearly  misled. 

Cited  in  note  in  99  A.  D.  130,  on  erroneous  instructions  as  ground  for  reversal 
or  new  trial. 
Time  for  making  objections. 

Cited  in  Danks  v.  Rodeheaver,  26  W.  Va.  274,  holding  that  objection  to 
alleged  erroneous  rulings  must  be  taken  when  ruling  made. 

Cited  in  reference  note  in  48  A.  S.  R.  366,  on  waiver  of  objections  on  appeal  not 
made  in  trial  court. 

Cited  in  note  in  99  A.  D.  132,  on  time  when  objection  to  instructions  should  be 
taken. 
Necessity  for  excepting  to  erroneous  giving  or  refusal  of  instructions. 

Cited  in  reference  note  in  72  A.  D.  194,  on  noticing  in  appellate  court  of 
Mississippi  giving  or  refusing  of  instruction  not  excepted  to  nor  forming  part 
of  record. 

Cited  in  notes  in  99  A.  D.  133,  on  necessity  for  excepting  to  erroneous  giving 
or  refusal  of  instructions;  99  A.  D.  134,  on  necessity  that  error  in  giving  or  re- 
fusing instructions  appear  of  record. 
Necessity  for  demand  and  notice  to  charge  indorser  or  drawee. 

Cited  AS  authority  in  Carson  v.  Russell,  26  Tex.  452,  holding  that  refusal  of 
drawee  to  accept  fixes  drawee's  liability  immediately  without  necessity  of  protest 
and   notice. 

Cited  in  reference  notes  in  91  A.  D.  538,  on  necessity  for  demand  and  notice  to 
charge  indorser  of  note;  98  A.  D.  426,  on  diligence  required  in  giving  notice  of 
dishonor  so  as  to  charge  indorser. 

Cited  in  notes  in  43  A.  D.  219,  on  necessity  for  protest  of  inland  bills  of  ex- 
change; 4  E.  R.  C.  465,  on  duty  of  holder  of  negotiable  paper  as  to  presentment 
and  notice. 
Reasonable  demand  and  notice  as  question  for  Jury. 

Cited  in  reference  note  in  71  A.  D.  713,  on  reasonable  demand  and  notice  af> 
question  for  jury. 
liiability  of  drawer  of  bill  after  acceptance. 

Cited  in  Earnest  v.  Taylor,  25  Tex.  Supp.  37,  holding  that  demand  and  notice 
where  relied  upon  must  be  proved  to  hold  drawer. 

Cited  in  reference  note  in  80  A.  D.  570,  on  liability  of  drawer  of  bill  after 
acceptance. 
Right  of  set-off. 

Cited  in  reference  note  in  76  A.  D.  684,  on  judgment  as  set-off. 

Cited  in  note  in  23  L.R.A.  329,  on  what  is  necessary  to  defeat  right  of  set- 
off against  assignee  of  commercial  paper. 

65  AM.  DEC.  99,  PORTIS  v.  Hllili,  14  TEX.  69. 
Power  of  colonist  to  alienate  land. 

Cited  in  Thomas  v.  Moore,  46  Tex.  433,  holding  that  colonist,  who  acquired 
land  as  such,  under  law  of  1823,  was  permitted  to  alienate  same  at  any  time 
after  receiving  grant;  Summers  v.  Davis,  49  Tex.  541,  holding  that  colonist  un- 
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der  Texas  law  of  1823  who  occupied  and  cultivated  land  without  having  pre- 
viously  abandoned  the  country,  had  power  of  alienation* 
Admissions  by  person  since  deceased. 

Cited  in  Clarke  v.  Roberts,  38  Colo.  316,  87  Pac.  1077,  holding  claim  against 
estate  of  decedent  and  the  removal  of  the  law  of  limitations  cannot  be  proved 
by  alleged  admissions  of  decedent  to  third  parties,  wliere  no  effort  to  enforce 
claim  during  decedent's  life  was  made. 
Parol  evidence  to  contradict  ancient  writing. 

Cited  in  Howard  v.  Colquhoun,  28  Tex.  134,  holding  oral  testimony  tending  to 
impeach  for  fraud  a  land  grant  of  twenty-five  years  previous  should  be  received 
with  great  caution  and  scrutiny  when  it  conflicts  with  written  memorials  of 
grant. 

Nature  of  conveyance  by  one  holding  land  as  trustee. 

Cited  in  Marsh  v.  Weir,  21  Tex.  97,  holding  where  party  took  lanl  under  gront 
ostensibly  as  head  of  family,  but  in  fact  as  trustee  as  to  part  thereof,  his  sub- 
sequent transfer  of  such  portion  to  trustee  is  in  capacity  of  agent  of  government 
and  not  as  vendor. 
Defense  of  outstanding  title  to  land. 

Cited  in  De  La  Vega  v.  League,  64  Tex.  205,  holding  that  ownership  of 
superior  title  to  whole  land  may  be  set  up  by  one  of  parties;  Gullett  v.  O'Con- 
nor, 54  Tex.  408,  holding  connection  with  prior  equitable  title  necessary  to 
impeach  patent  or  resist  recovery  by  patentee. 

Cited  in  reference  notes  in  75  A.  D.  638;  33  A.  S.  R.  704,— on  adverse  posses- 
sion as  defense  to  partition. 

Distinguished  in  Nash  v.  Simpson,  78  Me.  142,  3  Atl.  53,  holding  defense  of 
outstanding  title  in  third  party  proper. 
Necessary  parties  in  partition  suit. 

Cited  in  Burleson  v.  Burleson,  '28  Tex.  383,  holding  holder  of  outstanding 
title  necessary  party  to  partition  suit. 

Cited  in  reference  notes  in  76  A.  D.  172,  637,  on  all  persons  interested  as 
necessary  parties  in  partition  suit;  83  A.  D.  418,  on  mortgagees  as  parties  de- 
fendant in  partition   suit;   33  A.   S.   R.  166;   37  A.  S.  R.   100,— on  necessary 
parties  to  suit  for  partition. 
Conclusiveness  of  Judgments  in  partition. 

Cited  in  reference  note  in  78  A.  D.  686,  on  conclusiveness  of  judgments  in 
partition. 
Title  by  adverse  possession. 

Cited  in  Converse  v.  Ringer,  6  Tex.  Civ.  App.  61,  24  S.  W.  706,  holding  only 
necessary  that  possession  be  adverse  to  true  owner;  Flewellen  v.  Randall,  32 
Tex.  Civ.  App.  361,  74  8.  W.  49,  holding  wo  title  by  limitation  where  defendant 
supposing  certain  lands  to  be  vacant  public  land  took  possession  and  held  for 
ten  years  adversely,  they  having  been  in  fact  patented. 

Distinguished  in  Robinson  v.  Bazoon,  79  Tex.  624,  16  -S.  W.  685,  holding  con- 
tract for  payment  of  rent  breaks  continuity  of  adverse  possession. 

Who  are  aliens. 

Cited  in  Franks  v.  Hancock,  1  Posey  Unrep.  Cas.  (Tex.)  654,  holding  minor 
child  of  colonist,  though  never  in  Texas  not  an  alien. 

Estoppel  in  pais. 

Cited  in  Portis  v.  Hill,  30  Tex.  629,  98  A.  D.  481,  holding  devisee  is  precluded 
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from  attacking  title  of  devisor's  ancestor;  Fortes  v.  Hill,  30  Tex.  629,  98  A.  D. 
481,  holding  party  not  allowed  to  contradict  or  falsify  his  own  solemn  admis- 
sons  and  declaratons  made  before  judicial  tribunals. 

Cited  in  reference  note  in  77  A.  D.  685,  on  right  of  defendant  in  suit  for 
partition  to  impeach  plaintiff's  title  for  fraud  when  his  own  title  is  tainted 
with  same  fraud. 

Distinguished  in  Galveston,  H.  &.  S.  A.  R.  Co.  v.  Eckles,  25  Tex.  Civ.  App.  179, 
60  S.  W.  830,  holding  party  not  estopped  by  statements  made  in  application  for 
writ  of  error  though  such  might  be  an  admission. 

65  AM.  DEC.  109,  STATE  ▼.  BARROW,  14  TEX.  179. 
Conflict  of  laws  as  to  matrimonial  property. 

Cited  in  reference  notes  in  73  A.  D.  287,  on  law  of  matrimonial  domicil 
governing  right  of  husband  and  wife  to  movable  property;  77  A.  D.  182,  as  to 
what  law  governs  rights  of  married  persons  to  movable  property. 

Cited  in  notes  in  85  A.  S.  R.  559,  on  effect  of  change  of  domicil  on  married 
woman's  rights  in  personal  property;  57  L.R.A.  355,  on  conflict  of  laws  as  to 
matrimonial  property  when  lex  domicilii  is  opposed  to  lex  rei  sit®  or  lex 
fori;  57  L.R.A.  362,  on  conflict  of  laws  as  to  mode  of  determining  matrimonial 
domicil;  57  L.R.A.  366,  on  conflict  of  laws  as  to  marriage  property  acquired 
after  change  of  domicil. 

65  AM.  DEC.  117,  MERRYFIEIiD  ▼.  WILIiSON,  14  TEX.  224. 
Power  of  colonist  to  convey  land. 

Distinguished  in  Jordan  v.  Godman,  19  Tex.  273,  holding  provisions  in  certified 
copies  of  section  13,  act  of  January  21,  1850,  relating  to  grants  in  Peters  colony, 
did  not  prohibit  alienation  by  colonist. 

65  AM.  DEC.  118,  MOORE  v.  HILLEBRANT,  14  TEX.  312. 
Conclusiveness  of  allowance  of  claim  against  estate. 

Cited  in  Howard  v.  Johnson,  69  Tex.  655,  7  S.  W.  522,  holding  that  county 
court's  approval  of  apparently  barred  claim  cannot  be  treated  as  nullity  by  lien ; 
Cone  V.  Crum,  52  Tex.  348;  Martin  v.  Robinson,  67  Tex.  368,  3  S.  W.  550; 
£ccles  V.  Daniels,  16  Tex.  136, — holding  that  acknowledgment  of  claim  by  ad- 
ministrator and  approval  by  judge  has  effect  of  judgment  in  favor  of  creditor. 

Cited  in  reference  notes  in  68  A.  D.  257,  on  effect  of  allowance  of  claim  against 
estate;  81  A.  D.  145,  on  presentation  and  allowance  of  claims  against  decedent's 
estate;  90  A.  D.  175,  on  who  is  bound  by  allowance  of  claim  by  probate  court; 
91  A.  D.  348,  on  approval  of  claim  against  decedent's  estate  as  quasi  judgment; 
71  A.  S.  R.  58,  on  effect  of  proof  of  claim  against  decedent's  estate;  61  A.  S.  R. 
645,  on  conclusiveness  upon  heirs  of  judgment  against  executors  and  adminis- 
trators; 85  A.  S.  R.-  865,  on  conclusiveness  upon  heirs  and  devisees  of  judgment 
against  personal  representative. 
Vacation  of  or  attack  on  allowance  of  claim  against  estate. 

Cited  in  Eccles  v.  Daniels,  16  Tex.  136,  holding  that  suit  by  administrator  to 
vacate  allowance  and  approval  of  claim  must  be  brought  in  reasonable  time; 
Smart  v.  Panther,  42  Tex.  Civ.  App.  262,  95  S.  W.  679,  holding  it  not  enough  that 
claim  allowed  by  administrator  and  approved  by  court  shows  on  its  face  that  it 
is  barred  by  limitations  to  authorize  court  to  set  i%  aside,  it  being  necessary  that 
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facts  which  would  take  it  out  of  operation  of  limitations  be  shown  not  to  exist; 
Smith  V.  Downes,  40  Tex.  67,  holding  that  allowance  or  approval  of  claim  by 
probate  court  cannot  be  reviewed  in  an  incidental  or  collateral  proceeding; 
Cannon  v.  McDaniel,  46  Tex.  303,  holding  that  fact  that  affidavit  proving  up 
notes  against  estate  was  made  improper  party  could  not  be  urged  in  collateral 
proceeding;  Giddings  v.  Steele,  28  Tex.  732,  91  A.  D.  336,  holding  allowance  of 
claim  by  probate  court  cannot  be  annuled  in  county  court  but  only  in  district 
court  in  proceeding  for  that  purpose;  Swan  v.  House,  50  Tex.  650,  holding  that 
allowance  of  claim  by  probate  court  can  be  set  aside  by  district  court  in  suit 
for  that  purpose,  but  not  on  appeal  from  county  court;  Eastland  v.  Williams, 
92  Tex.  113,  46  S.  W.  32,  holding  that  allowance  of  improper  claim  cannot  be 
attacked  in  collateral  proceeding. 

Cited  in  reference  note  in  68  A.  D.  101,  on  impeaching  judgments  of  probate 
courts. 

Distinguished  in  Beckett  v.  Selover,  7  Cal.  239,  allowing  heirs  to  question  ap- 
proval of  improper  claims  in  probate  court  upon  liearing  of  petition  to  sell  real 
estate  to  pay  debts  of  estate. 
Power  of  personal  representative  or  gnardlan  to  bind  estate. 

Cited  in  Huntington  v.  Bobbitt,  46  Miss.  528,  holding  that  administrator  can- 
not save  bar  of  statute  by  promise  so  to  do  made  when  debt  was  not  yet  barred; 
Lusk  V.  Kershow,  17  Colo.  481,  30  Pac.  62,  holding  agreement  of  guardian,  ap- 
proved by  probate  court,  to  assume  debts  of  another  will  not  be  enforced  unless 
it  apparently  was  in  favor  of  wards,  and  citing  annotation  also  on  this  point. 

Cited  in  reference  notes  in  69  A.  D.  243,  on  power  of  administrator  to  bind 
his  intestate^s  estate  by  promise  to  pay  debt  barred  by  statute  of  limitations; 
79  A.  D.  297,  on  effect  of  administrator's  acknowledgment  of  barred  debt;  52 
A.  S.  R.  123,  on  liability  of  decedent's  estate  for  outlawed  debts  acknowledged  by 
administrator  or  executor. 

Cited  in  notes  in  12  A.  D.  660,  on  executor's  power  to  revive  debt;  78  A.  S.  R. 
190,  on  power  of  executors  to  waive  statute  of  limitations. 
Appeal  as  conferring  Jurisdiction. 

Cited  in  reference  note  in  23  A.  S.  R.  152,  on  jurisdiction  on  appeal  where 
lower  court  had  no  power  over  subject-matter. 
Hunning  of  limitations  against  claims  affecting  decedent's  estate. 

Cited  in  reference  note  in  85  A.  S.  R.  865,  on  running  of  limitations  against 
claims  affecting  estate  of  decedent. 

«5  AM.  DEC.  127,  REED  v.  ROARK,  14  TEX.  320. 
Effect  of  use  of  pencil. 

Cited  in  Franklin  v.  Tierman,  56  Tex.  618,  holding  pencil  entries  in  an  official 
book  admissible. 
Effect  of  alteration  of  Instrument. 

Cited  in  reference  notes  in  71  A.  D.  369,  on  material  alteration  of  negotiable 
instrument  rendering  it  void;  71  A.  D.  724,  on  vitiation  of  note  by  unauthorized 
alteration  in  date ;  85  A.  D.  301,  on  destroying  instrument  by  material  alteration ; 
S6  A.  D.  318,  on  effect  of  immaterial  alteration  of  written  contract;  93  A.  D. 
131,  on  effect  of  alteration  of  a  contract;  97  A.  D.  448,  on  effect  of  material 
alteration  of  instrument;  100  A.  D.  621,  on  effect  of  material  alteration  of 
ttegotiable .  instrument. 
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What  is  a  material  alteration  of  Instmment. 

Cited  in  Tutt  v.  Thornton,  57  Tex.  35,  holding  pen-mark  through  name  of 
surety  no  material  alteration  in  suit  by  surety  against  maker;  Muckleroy  y. 
Bethany,  28  Tex.  163,  holding  attaching  of  seal  to  promissory  note  a  material 
alteration. 

Cited  in  reference  notes  in  79  A.  D.  508,  on  definition  of  material  alteration 
of  instrument;  93  A.  D.  131,  on  what  is  material  alteration  of  written  instru- 
ment; 97  A.  D.  448,  on  what  constitutes  material  alteration  in  instrument;  100 
A.  D.  621,  as  to  when  alteration  of  negotiable  instrument  is  material;  97  A.  D. 
448;  4  A.  S.  R.  25, — on  what  constitutes  and  effect  of  material  alteration  of 
written  instrument. 

65  AM.  D£€.  129,  PINKARD  ▼.  PIXKARD,  14  TE3L.  356. 
Desertion  as  ground  for  divorce. 

Cited  in  reference  notes  in  88  A.  D.  501,  on  desertion  as  ground  for  divorce; 
27  A.  S.  R.  520,  on  desertion  in  divorce. 

Cited  in  note  in  119  A.  S.  R.  622,  on  time  when  desertion  begins  as  ground 
for  divorce. 
Cruelty  as  grounds  for  divorce. 

Cited  in  note  in  29  A.  D.  678,  on  cruelty  as  ground  for  divorce. 
—  False  charges  of  infidelity. 

Cited  in  Wagner  v.  Wagner,  36  Minn.  259,  30  N.  W,  766,  holding  that 
malicious  and  groundless  charge  of  adultery  against  wife  may  constitute  ''cruel 
and  inhuman  treatment"  within  meaning  of  statute;  Spruill  v.  Spruill,  1  Posey 
Unrep.  Cas.  (Tex.)  244,  holding  that  calling  married  woman  a  ''strumpet  and 
bitch"  sufficient  to  support  evidence  of  cruelty;  Williams  v.  Williams,  101 
Minn.  400,  112  N.  W.  528,  holding  false  charges  of  infidelity  taken  in  connection 
with  grave  circumstances  of  aggravation  sufficient  grounds  for  divorce  for  cruet 
and  inhuman  treatment;  Jones  v.  Jones,  60  Tex.  451,  holding  husband's  publicly 
charging  wife  with  unchastity,  constitutes  such  cruelty  as  entitles  her  to  divorce. 

Cited  in  notes  in  65  A.  S.  R.  80,  on  charges  of  adultery  or  unchastity  as  cruelty 
justifying  divorce;  18  L.R.A.(N.S.)  300,  on  making  charges  of  adultery  aa 
ground  for  divorce. 

Distinguished  in  McAlister  v.  McAlister,  71  Tex.  695,  10  S.  W.  294,  holding 
falsely  and  repeatedly  charging  husband  with  adultery  no  ground  for  divorce. 

65  AM.  D£0.  131,  BURNETT  ▼.  STATE,  14  TEX.  455. 
Entry  ^r  amendment  nunc  pro  tunc. 

Cited  in  Benedict  v.  State,  44  Ohio  St.  679,  11  N.  E.  125,  holding  that  re- 
cital of  reason  for  discharge  of  jury,  omitted  from  court  docket,  may  be  entered 
nunc  pro  tunc;  Wallace  v.  Cason,  42  6a.  435,  holding  that  court  may  allow 
omitted  order  to  be  entered  nunc  pro  tunc;  Ximenes  v.  Xim^nes,  43  Tex.  458^ 
holding  that  court  will  enter  judgment  of  court  rendered  at  former  term  nunc 
pro  time;  Rhodes  v.  State,  29  Tex.  188,  holding  that  court  may  at  any  time  direct 
omitted  order  to  be  entered  as  of  term  when  it  is  made;  Cowen  v.  Ross,  2^ 
Tex.  227,  holding  competent  for  court,  on  motion  and  notice  to  amend  entry  of 
previous  term  of  court,  so  that  court's  action  shall  truly  appear  of  record;  Lane 
V.  Ellinger,  32  Tex.  369,  upholding  power  to  render  judgment  nunc  pro  tunc  as 
long  as  proceedings  remain  in  fieri;  Nettles  v.  State,  4  Tex.  App.  337,  holding 
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that  judge's  charge  in  criminal  case  may  be  filed  nunc  pro  tunc  before  sentence 
or  appeal;  Cos  v.  State,  7  Tex.  App.  495,  holding  that  nunc  pro  tunc  amend- 
ment of  minutes  to  show  presentment  of  indictment  should  be  actually  entered 
on  minutes;  Weatherman  v.  Com.  91  Va.  796,  22  S.  E.  349,  holding  that  judge 
may  make  nunc  pro  tunc  entry  voluntarily  in  cases  where  he  oould  have  been 
compelled  by  mandamus;  Adams  v.  Higgins,  23  Fla.  313,  1  So.  321,  holding  that 
nunc  pro  tunc  amendment  of  execution  makes  it,  as  between  the  parties,  as  if 
there  had  been  no  defect. 

Cited  in  notes  in  4  A.  S.  R.  828,  on  nunc  pro  tunc  entry  of  judgments;  20 
L.R.A.  146,  as  to  nunc  pro  tunc  judgment  in  criminal  case. 

Distinguished  in   Camoron  v.  Thurmond,  56  Tex.  22,   holding  absolute  and 
•definite  proof  of  rendition  of  judgment  necessary  for  entry  thereof  nunc  pro 
tunc. 
Correction  by  court  of  its  records  or  Judgments. 

Cited  in  Re  Black,  52  Kan.  64,  39  A.  S.  R.  331,  34  Pac  414,  holding  courts 
have  power,  in  criminal  cases,  to  correct  clerical  errors  in  record,  where  other 
parts  of  records  show  facts;  Whittaker  v.  Gee,  63  Tex.  435,  holding  that  judg- 
ment may  be  amended  by  inserting  additional  name  therein  omitted  by  mistake 
where  records  show  facts. 

Cited  in  reference  note  in  72  A.  D.  627,  on  every  court  being  judge  of  its  own 
proceedings. 

Cited  in  note  in  2  E.  R.  C.  786,  on  right  of  court  to  amend  its  records  in  re- 
spect to  clerical  errors,  after  term. 

Distinguished  in  Smith  v.  District  Court,  132  Iowa,  603,  109  N.  W.  1085,  11 
A.  &  E.  Ann.  Cas.  296, — holding  trial  court  has  no  power  in  a  criminal  case  to 
•correct  original  judgment  of  imprisonment  after  the  same  has  been  executed  by 
a  nunc  pro  tunc  order  adding  a  fine  thereto;  Heyer  v.  Caro,  18  Fla.  694,  holding 
that  judgment  cannot  be  amended  after  end  of  term  by  inserting  additional 
«osts. 

•65  AM.  DEC.   132,  ROGKMORE  ▼.  DAVENPORT,  14  TE3L.  602. 
Parol  evidence  to  vary  writing. 

Cited  in  Peak  v.  Blythe,  1  Tex.  App.  dv.  Cas.  (White  &  W.)  12,  holding  parol 
«vidence  inadmissible  to  vary  written  contract;  Brown  v.  Wiley,  20  How.  442,  15 
L.  ed.  965,  holding  parol  contract  as  to  time  of  presentment  of  bill  of  exchange, 
inadmissible;  Loonie  v.  Tillman,  3  Tex.  Civ.  App.  332,  22  S.  W.  524,  holding 
that  party  cannot  prove  that  he  signed  as  administrator,  subject  to  court's  ap- 
proval, and  that  other  party  agreed  to  do  things  other  than  shown  in  contract. 

Cited  in  reference  notes  in  68  A.  D.  480,  on  admissibility  of  parol  evidence  to 
explain  writing;  70  A.  D.  264,  on  admissibility  of  oral  negotiations  leading  to 
contract  to  vary  written  contract;  71  A.  D.  785,  on  parol  evidence  to  contradict 
or  vary  terms  of  written  contract;  73  A.  D.  182,  on  parol  evidence  of  prior  or 
contemporaneous  agreement  to  contradict  or  vary  written  agreement;  73  A.  D. 
722,  on  parol  testimony  to  vary  terms  of  written  contract;  79  A.  D.  87,  on  ad- 
missibility of  parol  evidence  to  show  that  conveyance  absolute  on  face  was  in- 
tended as  mortgage;  80  A.  D.  462,  on  parol  evidence  to  contradict  or  vary  writ- 
ten agreement;  93  A.  D.  614,  on  admissibility  of  parol  evidence  to  vary  or  ex- 
plain written  contract;  36  A.  S.  R.  899,  on  parol  evidence  of  prior  negotiations; 
37  A.  S.  R.  501.  on  presumption  that  prior  parol  agreements  are  merged  in 
written  contract. 
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Cited  in  note  in  3  L.R.A.  863,  on  admissibility  of  parol  evidence  to  show  con- 
dition affecting  commercial  paper. 

Distinguished  in  Orrill  v.  Talbott,  44  Tex.  192,  as  to  availability  on  appeal  of 
error  in  admitting;  parol  evidence  as  to  writing  in  absence  of  statement  of  facta. 
Necessity  that  error  appear  in  record. 

Cited  in  reference  note  in  73  A.  D.  454,  on  necessity  of  error  appearing  in 
record. 

65  AM.  DBG.  186,  ANSIiEY  ▼.  BAKCR,  14  TEX.  607. 
liiability  as  executor  de  son  tort. 

Cited  in  Hunt  v.  Butterworth,  21  Tex.  133,  73  A.  D.  223,  holding  that  no  one 
can  be  charged  as  an  executor  de  son  tort;  Fox  v.  Van  Norman,  11  Kan.  214,. 
holding  there  can  be  no  such  person  as  an  executor  de  son  tort;  RorAlle  v. 
Harmon,  29  Mo.  App.  569,  recognizing  no  such  person  as  executor  de  son  tort 
or  exclusive  appropriation  by  single  creditor. 

Cited  in  reference  notes  in  94  A.  D.  140,  on  executor  de  son  tort;  85  A.  D. 
423,  on  office  of  executor  de  son  tort  not  being  recognized  in.  Texas. 

Cited  in  notes  in  85  A.  D.  424,  on  what  acts  will  not  constitute  person  executor 
de  son  tort;  85  A.  D.  426,  on  liability  of  executor  de  son  tort;  98  A.  S.  R.  191^ 
on  abolishing  of  office  of  executor  de  son  tort. 
Necessity  for  administration  of  decedent's  estate. 

Cited  in  Green  v.  Rugely,  23  Tex.  539,  holding  that,  as  a  general  rule,  there 
must  be  an  executor  or  administrator  in  order  for  a  creditor  to  bring  suit; 
Webster  v.  Willis,  66  Tex.  468;  Patterson  v.  Allen,  60  Tex.  23,— to  point  that 
under  probate  system  creditor  must  ordinarily  collect  his  debt  through  medium 
of  administration ;  Low  v.  Felton,  84  Tex.  378,  19  S.  W.  693,  holding  that  action 
could  not  proceed  against  heirs  alone  when  necessity  for  administration  was 
shown. 

Right  to  assets  of  decedent. 

Cited  in  Wellborn  v.  Odd  Fellows'  Bldg.  &  Exch.  Co.  56  Tex.  501,  holding 
one  creditor  not  entitled  to  preference  against  assets  of  deceased  debtor  over 
other  creditors;  Fairy  v.  State,  18  Tex.  App.  314,  holding  title  to  personal  prop- 
erty vested  in  heir  on  death  of  intestate  subject  to  administration. 

Cited  in  reference  note  in  62  A.  S.  R.  46,  on  judgment  against  executors  and 
administrators. 
Liability  of  heirs  for  claims  against  estate. 

Cited  in  Turman  v.  Robertson,  3  Tex.  App.  Civ.  Cas.  (Willson)  262,  holding 
that  suit  against  heirs  for  debt  of  ancestor  was  not  maintainable;  Tucker  y. 
Bryan,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  668,  holding  that  creditor  must  pro- 
ceed against  administrator  of  estate,  and  not  heirs  to  collect  his  debt;  Blinn 
V.  McDonald,  92  Tex.  604,  46  S.  W.  787,  holding  heirs  who  receive  property  be- 
longing to  an  estate  against  which  unpaid  claims  exist  do  not  thereby  become 
personally  liable  for  value  of  property  so  received;  Yancy  v.  Batte,  48  Tex.  46, 
holding  responsibility  of  heir  for  debt  of  ancestor  measured,  not  by  amount 
vested,  but  amount  actually  received;  Murchison  v.  Payne,  37  Tex.  305,  holding 
that  heirs  take  estate  of  intestate  subject  to  claim  against  intestate  which  are 
not  barred  by  limitation. 

Cited  in  note  in  65  A.  D.  121,  as  to  when  and  against  whom  allowance  of 
claim  against  decedent's  estate  is  conclusive. 
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Riflfht  of  heir  holding:  assets  after  payment  of  debt. 

Cited  in  Manchester  v.  Bursey,  41  Tex.  Civ.  App.  271,  91  S.  W.  817,  holding 
in  action  by  an  administrator  against  heir  to  recover  property  of  the  estate, 
heir  may  show  application  of  such  property  to  payment  of  debts  againbt  estate. 
Vesting:  of  ancestor's  estate  In  heirs  on  his  death. 

Cited  in  reference  notes  in  68  A.  D.  256,  on  descent  of  personalty;  69  A.  D. 
559,  as  to  person  in  whom  personal  property  vests  on  death  of  owner;  76  A.  D. 
367,  on  vesting  of  ancestor's  property  both  real  and  personal  in  heir  or  devisee; 
83  A.  D.  230,  on  vesting  of  ancestor's  title  in  heirs  on  his  death;  1  A.  S.  R.  172, 
on  personalty  of  intestate  vesting  in  personal  representative;  11  A.  S.  R.  387, 
on  respective  rights  of  administrator  and  heirs  in  land;  52  A.  S.  R.  269,  on 
descent  of  real  estate. 

Cited  in  note  in  112  A.  S.  R.  728,  on  descent  to  heir,  of  title  to  personal  prop- 
erty of  ancestor. 

65  AM.  DEO.  140,  ROBERTSON  ▼.  WOOD,  15  TtDL.  1. 
Acquiring  title  to  land  by  adverse  possession. 

Cited  in  reference  notes  in  69  A.  D.  466,  as  to  what  constitutes  adverse  pos- 
session; 66  A.  D.  152,  on  title  acquired  by  adverse  possession  for  prescribed 
period;  72  A.  D.  142,  on  period  adverse  possession  must  continue  to  vest  title; 
87  A.  D.  558,  as  to  what  constitutes  adverse  possession  of  land;  90  A.  D.  454, 
as  to  acquiring  title  to  land  by  adverse  possession;  95  A.  D.  209,  on  vesting  of 
title  in  one  holding  adversely  for  statutory  period. 
—  By  vendee. 

Cited  in  Roosevelt  v.  Davis,  49  Tex.  463,  holding  that  until  repudiation  by 
purchaser  by  quitclaim  statute  of  limitations  does  not  run;  Howard  v.  Mc- 
Kenxie,  54  Tex.  171,  holding  that  possession  of  .vendee  under  executory  contract 
may  become  adverse  so  as  to  ripen  into  title;  Smith  v.  Pate,  91  Tex.  596,  45 
S.  W.  6,  holding  that  purchaser  from  administrator  acquires  title  by  adverse 
possession  as  against  heirs  on  giving  to  him  purchase  money  notes  which  he 
afterward  paid,  and  remaining  in  possession  for  fifteen  years. 

Cited  in  reference  note  in  73  A.  D.  469,  on  estoppel  of  vendee  entering  land 
under  contract  of  sale  to  deny  vendor's  title. 
Rights  of  vendor  where  purchase  money  note  is  barred. 

Cited  in  White  v.  Cole,  9  Tex.  Civ.  App.  277,  29  S.  V/.  1148,  holding  that 
vendor  may  recover  in  trespass  where  purchase  money  note  is  barred. 

65  AM.  DEC.  145,  WHITEHEAD  v.  HERRON,  15  TEX.  127. 
Right  to  amend  as  to  parties. 

Cited  in  Koschwitz  v.  Healy,  36  Tex.  666,  holding  purchaser  of  claim  against 
estate  cannot  be  substituted  as  plaintiff  after  two  years;  Mcllhenny  v.  I.ee,  43 
Tex.  205,  holding  name  of  silent  partner  may  be  added ;  Thompson  v.  Swearengin, 
48  Tex.  555,  allowing  change  in  description  of  parties;  Rabb  v.  Rogers,  67 
Tex.  335,  3  S.  W.  303,  holding  that  suit  by  A.,  by  his  guardian,  may  be 
changed  to  suit  by  guardian  of  A. 

65  AM.  DEC.  146,  OlilPHANT  v.  DAIiLAS,  15  TEX.  188. 

Wlio  may  serve  writ. 

Cited  in  Gay  v.  State.  20  Tex.  504,  holding  return  to  scire  facias  by  constable 
stating  that  there  is  no  sheriff  or  coroner  in  the  county,  sufficient. 


Digitized  by  VjOOQIC 


66  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  544 

Cited  in  reference  notes  in  88  A.  D.  601,  as  to  direction  of  process  when  sheriff 
is  party  to  action;  00  A.  D.  475,  as  to  when  process  should  be  issued  to  coroner. 
Riffht  to  days  of  grace  on  note. 

Cited  in  Cox  v.  Reinhardt,  41  Tex.  591,  holding  note  entitled  to  days  of  grace; 
Watkins  v.  Willis,  58  Tex.  521,  holding  note  not  barred  till  four  years  from  end 
of  days  of  grace;  Brown  v.  Chancellor,  61  Tex.  437,  holding  note  payable  on 
demand  not  entitled  to  grace. 

Cited  in  reference  note  in  74  A.  D.  315,  on  when  days  of  grace  are  allowed. 

65  AM.  DEC.  147,  SMITH  ▼.  DE  LA  GARZA,  15  TEX.  150. 
Acquiring  title  to  land  by  adverse  possession. 

Cited  in  Vardeman  v.  Edwards,  21  Tex.  737,  on  possession  necessary  to  bar 
action  or  raise  presumption  of  grant. 

Cited  in  reference  notes  in  74  A.  D.-  189,  on  acquisition  of  title  by  adverse^ 
possession;  90  A.  D.  454,  as  to  acquiring  title  to  land  by  adverse  possession;  95 
A.  D.  209,  on  vesting  of  title  in  one  holding  adversely  for  statutory  period. 
Possession  of  part  as  possession  of  whole. 

Cited  in  Craig  v.  Cartwright,  65  Tex.  413,  holding  that  one  may  hold  whole 
tract  by  partial  occupancy. 
What  constitutes  absence  from  state. 

Cited  in  note  in  83  A.  D.  644,  on  what  constitutes  absence  from  the  state. 
Effect  of  statute  of  limitations  against  government. 

Cited  in  reference  notes  in  93  A.  D.  136,  on  effect  of  statute  of  limitations 
against  government;   85  A.  D.  306,  on  statute  of  limitations  running  against 
United  States;    95  A.  D.  740,  as  to  whether  counties  and  cities  are  exempt 
from  operation  of  statute  of  limitations. 
When  statute  of  limitations  runs. 

Cited  in  Hudson  v.  Wheeler,  34  Tex.  356,  holding  that  fraud  alone  will  not 
prevent  running  of  statute  of  limitations;  Treadway  v.  Wilder,  12  Nev.  108, 
holding  statute  of  limitations  does  not  run  during  time  between  certificate  of 
purchase  and  patent. 

Cited  in  reference  notes  in  84  A.  D.  71,  on  rule  that  statute  of  limitations 
begins  to  run  from  date  of  government  grant  in  favor     of  possession  adverse 
to  grantee;  4  A.  S.  R.  584,  as  to  when  limitation  begins  to  run  against  grant 
from  government. 
What  considered  on  appeal. 

Cited  in  Tarlton  v.  Daily,  55  Tex.  92,  holding  that  erroneous  exclusion 
of  testimony  offered  by  defendant  will  not  be  considered  on  appeal,  when 
answer  is  so  defective  as  to  furnish  no  basis  for  judgment  in  his  favor. 

65  AM.  DEC.  152,  TRAYNHAM  ▼.  JACKSON,  15  TEX.  170. 
Personal  liability  of  trustee,. etc.,  on  contracts. 

Cited  in  Elwell  v.  Tatum,  6  Tex.  Civ.  App.  397,  24  S.  W.  71,  holding  trustees 
not  liable  though  church  is  not  incorporated;  Kelley  v.  Collier,  11  Tex.  Civ. 
App.  353,  32  S.  W.  428,  holding  officers  of  corporation  personally  liable  on 
contract  made  with  them  individually;  Southern  P.  Co.  v.  Von  Schmidt  Dredge 
Co.  118  Cal.  368,  50  Pac.  650,  holding  parol  evidence  admissible  that  one 
chartering  barges  for  a  corporation  who  designates  himself  in  the  charter  and 
in  the  signature  as  ''president^'  of  such  corporation  was  not  personally  liable; 
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Marx  ▼.  Lulling  Co-op.  Asso.  17  Tex.  Civ.  App.  408,  43  S.  W.  696,  holding 
parol  evidence  not  admissible  that  corporate  directors  affixing  words  "as 
Board  of  Directors"  to  their  signature  to  contract,  designed  a  corporate  liability 
only. 

Cited  in  reference  notes  in  73  A.  D.  630,  on  personal  liability  of  one  signing 
promissory  note  with  addition  of  word  "trustee;"  84  A.  D.  313,  on  effect  of 
note  signed  with  maker's  name  followed  by  title  of  his  office;  100  A.  D.  621, 
on  effect  of  negotiable  paper  executed  or  indorsed  by  "agent,"  "cashier," 
"president,"  trustee,"  etc. 

Cited  in  note  in  19  L.R.A.  677,  on  personal  liability  of  officers  on  note  made 
for  corporation. 

Distinguished  in  Conally  v.  Lyons,  82  Tex.  664,  27  A.  S.  R.  936,  18  S.  W.  799, 
holding  trustee  conducting  business  personally  liable  for  goods. 
Parol  evidence  to  show  liability  on  note. 

Cited  in  reference  note  in  24  A.  S.R.  360,  on  admissibility  of  parol  evidence 
to  show  that  person  signing  note  did  so  as  agent. 

Cited  in  note  in  20  L.R.A.  707,  on  extrinsic  evidence  to  show  who  is  liable  as 
maker  of  note  where  promise  is  by  agent  but  signed  individually. 

66  ABf.  DEC.  164,  BURCH  ▼.  SMITH,  16  TEX.  219. 
Necessity  of  clear  proof  of  fraud. 

Cited  in  American  Freehold  Land  Mortg.-  Co.  v.  Pace,  23  Tex.  Civ.  App.  222, 
50  S.  W.  377,  as  an  instance  of  relief  from  the  legal  effect  of  an  instrument  be- 
cause of  fraud  in  it;  Schmick  v.  Noel,  72  Tex.  11,  8  S.  W.  83,  holding  charge  that 
fraud  is  never  presumed  is  erroneous. 

Cited  in  reference  notes  in  63  A.  D.  125,  as  to  what  evidence  will  furnish 
presumption  of  fraud;  70  A.  D.  291,  on  proof  of  fraud  by  circumstantial  or 
presumptive  evidence;  82  A.  D.  634,  as  to  what  is  fraud  and  how  established  in 
cases  where  confidential  relationship  existed;  86  A.  D.  251,  on  admission  of  evi- 
dence to  prove  fraud;  86  A.  D.  331,  on  presumption  of  fraud;  89  A.  D.  171,  on 
necessity  that  fraud  be  proved;  100  A.  D.  266,  on  proof  of  fraud  from  circum- 
stantial evidence;  6  A.  S.  R.  676,  on  presumptions  regarding  fraud;  68  A.  D. 
346;  68  A.  S.  R.  74,— on  sufficiency  of  proof  of  fraud;  78  A.  S.  R.  825,  on  suf- 
ficiency of  evidence  to  establish  fraud ;  79  A.  S.  R.  936,  on  evidence  in  cases  of 
fraudulent  conveyances. 

Cited  in  note  in  68  A.  S.  R.  93-95,  on  determination  and  proof  of  fraud. 
Inadequacy  of  consideration  as  proof  of  fraud. 

Cited  in  Wiest  v.  Garman,  4  Houst  (Del.)  119,  holding  inadequacy  of  con- 
sideration is  material  element  in  question  of  fraud  or  undue  influence;  Wiest 
V.  Garman,  3  Del.  Ch.  422,  holding  that  sale  of  land  worth  seventeen  thousand 
dollars  for  eleven  thousand  dollars  does  not  show  fraud. 

Cited  in  reference  note  in  84  A.  D.  619,  on  effect  of  inadequacy  of  considera- 
tion in  execution  sales. 

Cited  in  note  in  67  A.  D.  217,  on  inadequacy  of  consideration  as  evidence  of 
fraud. 
Sufficiency  of  allegation  of  fraud. 

Cited  in  Ashmead  v.  Reynolds,  134  Ind.  139,  39  A.  S.  R.  238,  33  N.  E.  763, 
holding  complaint  to  set  aside  conveyance  for  fraud,  alleging  relation  of  parties, 
great  age  and  feeble  intellect  of  grantor,  long  continued  importunities  of  grantee, 
Am.  Dec.  Vol.  IX.— 35. 
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gross  inadequacy  of  consideration^  and  surrounding  circumstances,  together  with 
genera]  allegation  of  fraud  and  undue  influence,  sufficient. 
Fraud  as  question  for  Jury. 

Cited  in  reference  notes  in  94  A.  D.  677,  as  to  whether  fraud  is  question  of 
law  or  fact;  13  A.  S.  R.  431,  on  existence  of  fraud  as  question  for  jury. 

Cited  in  note  in  11  A.  S.  R.  360,  on  fraud  as  question  for  jury. 
Burden  of  proving  fraud. 

Cited  in  notes  in  11  A.  S.  R.  768,  on  burden  of  proof  as  to  fraudulent  convey- 
ances; 13  L.R.A.  360,  on  burden  of  proving  fraud. 
Constructive  or  legal  fraud. 

Cited  in  reference  note  in  84  A.  D.  162,  on  constructive  or  legal  fraud. 

66  AM.  DEC.  164,  WHEAT  v.  OWENS,  15  TEX.  241. 
Issuance  of  patent  to  land  and  its  effect. 

Cited  in  Renick  v.  Dawson,  66  Tex.  102,  holding  that  issue  of  patent  does 
not  preclude  assertion  of  right;  Saterwhite  v.  Rosser,  61  Tex.  166,  holding  that 
patent  inures  to  benefit  of  assignee  of  land  certificate. 

Cited  in  note  in  83  A.  D.  468,  on  title  taken  by  representative  of  deceased 
claimant  on  grant  of  land,  after  his  death,  to  him  or  his  heirs. 
Property  rights  of  wife  leaving  husband. 

Cited  in  Routh  v.  Routh,  67  Tex.  689,  holding  that  wife  of  valid  marriage  has 
claim  to  community  irrespective  of  'circumstances ;  Linares  v.  De  Linares,  93 
Tex.  84,  63  S.  W.  679,  holding  wife  leaving  husband  for  cause  entitled  to  home- 
stead and  widow's  allowance ;  Carroll  v.  Carroll,  20  Tex.  731,  holding  wife  leaving 
husband  and  remarrying  not  entitled  to  any  claim  on  community  whether  second 
marriage  is  lawful  or  unlawful. 

Cited  in  reference  note  in   67  A.   S.  R.   184,  on  estoppel  of  wife  to  assert 
coverture. 
Second  wife's  rights  in  headright  certificate. 

Cited  in  Boone  v.  Hulsey,  71  Tex.  176,  9  S.  W.  631,  holding  headright  certifi- 
cate not  community  property  of  subsequent  marriage,  though  husband  and  wife 
are  livipg  together  at  time  certificate  is  issued. 
Rights  of  children  In  community  property. 

Cited  in  note  in  70  A.  D.  341,  as  to  rights  of  children  to  half  of  community 
property. 
Estoppel  to  claim  share  of  community  property. 

Cited  in  note  in  34  A.  S.  R.  876,  on  estoppel  of  one  spouse  to  claim  share 
of  community  property. 

65  AM.  DEC.  160,  COFFEE  v.  SILVAN,  15  TEX.  354. 
Title  of  purchaser  at  Judicial  sale. 

Cited  in  Silvan  v.  Coffee,  20  Tex.  4,  70  A.  D.  371,  holding  sale  under  forged 
execution  void;  Seguin  v.  Maverick,  24  Tex.  626,  76  A.  D.  117,  holding  fore- 
closure sale  after  default  valid;  Riddle  v.  Bush,  27  Tex.  676,  holding  title  of 
purchaser  at  sheriff's  sale  not  affected  by  any  mere  want  of  certainty  in  entry 
or  return  made  by  officer;  Owen  v.  Navasota,  44  Tex.  617,  holding  execution 
sale  valid  until  judicially  set  aside;  Cavanaugh  v.  Peterson,  47  Tex.  197,  hold- 
ing foreclosure  purchaser  not  affected  by  mortgagor's  fraud  in  procuring  title; 
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Fitch  y.  Boyer,  51  Tex.  336,  holding  sale  valid  although  execution  varies  from 
judgment;  Holmes  v.  Buckner,  67  Tex.  107,  2  S.  W.  452,  awarding  land 
to  execution  purchaser  although  return  was  defective;  Whitney  v.  Krapf, 
8  Tex.  Civ.  App.  304,  27  S.  W.  843;  Smith  v.  Crosby,  4  Tex.  Civ.  App.  251,  22 
S.  W.  1042, — holding  that  informal  description  of  land  in  levy  does  not 
invalidate  sale;  Smith  v.  Olsen,  23  Tex.  Civ.  App.  458,  56  S.  W.  563,  holding 
sheriff's  sale  not  subject  to  attack  in  suit  of  trespass  to  try  title  on  ground 
that  sale  was  made  without  advertising  it  for  a  sufficient  length  of  time;  David- 
son V.  Chandler,  27  Tex.  Civ.  App.  418,  65  S.  W.  1080,  holding  court  erred  in 
action  of  trespass  to  try  title  in  excluding  an  execution  on  the  ground  that 
there  was  a  clerical  error  in  recital  as  to  date  of  leyy., 

Cited  in  reference  note  in  10  A.  S.  R.  280,  on  sufficiency  of  officer's  return  of 
sale  to  pass  debtor's  title  to  purchaser. 

Cited  in  notes  in  33  A.  D.  699,  on  necessity  of  levy  to  sustain  sale;  21  L.R.A. 
41,  on  title  of  purchaser  at  execution  or  judicial  sale  as  affected  by  judgment 
and  execution  and  levy. 
Presumption  of  continuance  of  homestead. 

Distinguished  in  Skaggs  v.  Mulkey,  1  Posey  Unrep.  Cas.  (Tex.)  488,  on  proof 
of  existence  of  homestead,  as  prerequisite  to  presumption  of  its  continuance. 

65  AM.  DEC.  It4,  JONES  v.  JONES,  15  TEX.  463. 
Jurisdiction  of  probate  courts. 

Cited  in  Cherry  v.  Speight,  28  Tex.  503;  Carrigan  v.  Semple,  72  Tex.  306,  12 
S.  W.  178, — holding  judgment  rendered  against  administrator  in  another  stat^ 
furnishes  no  right  of  action  against  administrator  appointed  here  unless  latter 
has  assets  which  were  assets  in  hands  of  former;  Simpson  v.  Knox,  1  Posey 
Unrep.  Cas.  (Tex.)  569,  holding  that  probate  courts  have  jurisdiction  over 
domestic  assets  of  nonresidents. 

Cited  in  notes  in  27  L.R.A.  102,  on  judgments  of  another  state  or  country 
^end^red  against  executor  or  administrator;  27  L.R.A.  105,  on  judgments  of 
another  state  or  country  rendered  against  executor  or  administrator  in  pro- 
ceedings commenced  in  decedent's  lifetime;  15  L.R.A. (N.S.)  634,  on  right  to 
revive  suit  and  continue  same  against  foreign  representative  of  deceased  de- 
fendant over  whom  jurisdiction  was  obtained  in  his  lifetime. 
Relation  of  domiciliary  and  ancillary  administrators. 

Cited  in  Collamore  v.  Wilder,  19  Kan.  67,  on  there  being  no  privity  between 
administrators  in  different  states  of  the  same  estate. 

65  AM.  DEO.  176,  THOMPSON  v.  MUNGER,  15  TEX.  523. 
Rights  of  purchaser  at  judicial  sale. 

Cited  in  notes  in  70  A.  D.  573-574,  as  to  when  purchaser  at  execution  or 
judicial  sale  may  obtain  release  from  bid;  70  A.  D.  583,  on  irregularities  as 
ground  for  relief  as  to  judicial  sale;  26  A.  R.  38,  on  caveat  emptor  applying  to 
sheriff's  sales;  6  L.R.A.  74,  on  rule  of  caVeat  emptor;  21  L.R.A.  46,  on  objection 
to  completing  purchase  at  execution  or  judicial  sale  on  account  of  doubtful 
title. 

Distinguished  in  Boykin  v.  Cook,  61  Ala.  472,  holding  purchaser  at  void 
judicial  sale  not  bound. 
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—  At  administrator's  sale. 

Cited  in  Medlin  v.  Wilkins,  60  Tex.  409,  holding  that  purchaser  at  administra- 
tor's sale  takes  only  lands  described,  and  not  those  pointed  out;  Westfall  v.  Dun- 
gan,  14  Ohio  St.  276,  holding  that  purchaser  may  defend  against  executors  for 
their  fraudulent  representations;  Ward  v.  Williams,  45  Tex.  617,  as  to  whether 
mere  want  of  title  in  estate  to  land  at  time  of  administrator's  sale,  would  be  an 
equitable  defense;  Akin  v.  Horn,  2  Tex.  App.  Civ.  Cas.  (Willson)  10,  on  appli- 
cation of  rule  of  caveat  emptor  to  administrator's  deed. 

Cited  in  reference  notes  in  98  A.  D.  616,  on  rule  that  defect  of  title  cannot 
avail  purchaser  at  administrator's  sale;  71  A.  D.  121;  93  A.  D.  620;  98  A.  D. 
516,— on  applicability  of  rule  of  caveat  emptor  to  administrator's  sales. 
Sufficiency  of  pleading. 

Cited  in  Carson  v.  Kelley,  57  Tex.  379,  holding  that  vendee  must  allege 
ignorance  of  defect  in  title,  to  defeat  recovery  on  note;  Alamo  Mills  Co.  v. 
Hercules  Iron  Works,  1  Tex.  Civ.  App.  683,  22  S.  W.  1097,  holding  indefinite 
allegation  to  excuse  delay,  demurrable;  Langsdale  v.  Woollen,  120  Ind.  878, 
21  N.  E.  641,  holding  complaint  to  annul  letters  of  administration  bad 
for  uncertainty;  Texas  &  P.  R.  Co.  v.  Bayliss,  62  Tex.  570,  holding  petition  that 
crop  was  in  fine  condition  as  specified,  that  it  was  then  destroyed  by  defendant's 
negligence,  that  it  would  have  made  a  specified  quantity  per  acre  and  was  worth 
a  specified  sum  per  acre,  demurrable  as  alleging  value  at  maturity,  instead  of 
at  time  of  destruction. 

Cited  in  reference  notes  in  76  A.  D.  101,  on  sufficiency  of  pleading;  84  A.  D. 
781,  on  necessity  that  pleader  state  facts  directly  and  positively. 

Cited  in  note  in  76  A.  D.  498,  on  averments  in  pleading  under  code. 
liiability  of  personal  representative  for  fraud. 

Cited  in  note  in  51  L.R.A.  262,  on  capacity  in  which  an  executor,  or  adminis- 
trator may  be  sued  for  fraud  or  misrepresentation  in  sale  of  property. 
Power  of  executors  to  sell  personal  assets. 

Cited  in  note  in  78  A.  S.  R.  193,  on  power  of  executors  to  sell  personal  apsets. 

65  AM.  DBC.  170,  DANCY  v.  STRICKXINGE,  15  TEX.  557. 
Presumption  of  regularity  of  probate  proceedings. 

Cited  in  Guilford  v.  Love,  49  Tex.  715,  presuming  that  notice  was  given  ad- 
ministrator before  partitioning  land  against  estate;  Baker  v.  Coe,  20  Tex.  429, 
holding  curator's  deed  under  old  Mexican  law  valid,  where  there  is  nothing 
to  impeach  the  fairness  of  the  sale.  ^ 

Cited  in  reference  notes  in  76  A.  D.  219,  on  effect  of  mere  irregularities  to 
invalidate  probate  proceedings;  92  A.  D.  374,  on  collateral  attack  upon  pro- 
ceedings in  reference  to  guardian's  sale. 

Distinguished  in  Marks  v.  Hill,  46  Tex.  345,  holding  order  setting  aside  prop- 
erty to  widow  eleven  years  after  grant  of  administration  void. 
Validity  of  administrator's  sale. 

Cited  Jn  Soye  v.  McCallister,  18  Tex.  80,  67  A.  D.  689,  upholding  adminis- 
trator's sale  made  several  years  after  appointment;  George  v.  Watson,  19  Tex. 
:354,  holding  sale  not  open  to  collateral  attack  for  wrong  venue  of  ad- 
ministration; Kindge  v.  Oilphint,  62  Tex.  682,  upholding  administrator's  sale,  al- 
though purchase  note  was  barred;  Burdett  v.  Silsbee,  15  Tex.  604,  holding 
probate  sale  not  open  to  collateral  attack  for  wrong  venue  of  administration; 
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Shannon  v.  Taylor,  113  Tex.  413,  holding  decree  against  administrator  for  con- 
veyance of  land  conclusive;  Giddings  v.  Steele,  28  Tex.  732,  91  A.  D.  336,  hold- 
ing administrator's  deed  valid,  notwithstanding  irregularities;  Herndon  v. 
Kuykendall, -85  Tex.  341,  vacating  administrator's  sale  for  fraud  on  certiorari;. 
Martin  v.  Robinson,  67  Tex.  368,  3  S.  W.  550,  holding  that  administrator's^ 
sale  will  not  be  vacated  for  fraud  of  administrator  and  purchaser,  where- 
lands  are  in  hands  of  subsequent  bona  fide  purchasers  for  value;  Ryan  v.  Fergu- 
son, 3  Wash.  356,  28  Pac.  910,  holding,  sale  by  husband's  administrator  of  mort- 
gaged community  property  valid. 

Cited  in  reference  note  in  78  A.  D.  246,  on  effect  of  irregularities  in  judicial 
sales. 
Estoppel  of  minors. 

Cited  in  Clayton  v.  McKinnon,  54  Tex.  206,  holding  minor  bound  by  guardian's* 
suit. 

Cited  in  reference  notes  in  77  A.  D.  687,  as  to  what  acts  of  their  guardians: 
bind  minors;  92  A.  D.  375,  on  lawful  acts  of  guardian  binding  minor. 
—  To  deny  validity  of  sale  of  land. 

Cited  in  Ryan  v.  Maxey,  43  Tex.  192,  holding  probate  sale  to  pay  debts  in- 
curred by  guardian  valid;  Murphy  v.  Sisters  of  the  Incarnate  Word,  43  Tex.. 
Civ.  App.  638,  97  S.  W.  135,  holding  minors  estopped  to  set  aside  sale  of  prop^ 
erty  by  administrator  where  their  guardian  joined  in  the  sale  and  they  retained! 
the  benefits  thereof;  Kendrick  v.  Wheeler,  85  Tex.  247,  20  S.  W.  44,  upholding: 
guardian's  sale  where  he  received  purchase  money;  Stephenson  v.  Marsalis,  11 
Tex.  Civ.  App.  162,  33  S.  W.  383,  holding  minor  heirs  bound  by  guardian's, 
participation  in  probate  sale. 
Necessary  parties  in  proceedings  to  sell  ward's  property. 

Cited  in  reference  note  in  81  A.  B,  223,  on  infant  wards  as  necessary  parties, 
in  proceedings  to  sell  their  property. 
Rights  of  purchaser  on  annulment  of  guardian's  sale. 

Cited  in  note  in  69  LJl.A.  45,  on  relief  of  purchaser  by  reimbursement  or 
subrogation  on  annulling  guardian's  sales. 
Jurisdiction  of  probate  courts. 

Cited  in  reference  note  in  92  A.  D.  374,  on  whether  probate  courts  are  courta 
of  general  or  limited  jurisdiction. 

65  AM.  D£€.  187,  BACKMAN  v.  WRIGHT,  27  VT.  187. 
Notice  to  agent  as  notice  to  principal^ 

Cited  in  reference  note  in  73  A.  D.  549,  on  notice  to  agent  in  course  of  agency 
as  notice  to  principal. 

Cited  in  note  in  24  A.  S.  R.  228,  on  notice  to  agent  as  notice  to  principal. 
Conflict  of  laws  as  to  sales  of  liquor  made  in  part  in  forum  where  void. 

Cited  in  Backman  v.  Mussey,  31  Vt.  547 ;  Beverwick  Brewing  Co.'  v.  Oliver,  69 
Vt.  323,  37  Atl.  1110, — holding  that  contract  partly  made  in  this  state. and  in 
violation  of  the  liquor  laws  here  is  not  enforceable;  Starace  v.  Rossi,  69  Vt  303, 
37  Atl.  1109,  holding  illegal  a  sale  of  liquors  not  as  provided  by  statute  by  an 
agent  in  this  state  although  the  sale  was  consummated  in  another  state. 

Cited  in  note  in  61  L.R.A.  428,  on  effect  of  soliciting  order  for  sale  of  intoii- 
cating  liquors  within  state  having  prohibitory  law. 
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—  Where  foreign  vendor  does  nothing  to  aid  in  unlawful  sale. 

Cited  in  Backman  v.  Mussey,  31  Vt.  547;  Hill  v.  Spear,  50  N.  H.  253,  0  A.  R. 
205, — holding  that  contract  for  the  sale  of  liquors  consummated  in  another  state 
is  enforceable  by  the  vendor  if  he  has  done  nothing  to  aid  the  vendee  in  making 
an  unlawful  sale  in  this  state  though  he  knew  vendee  intended  to  do  so;  Qreen 
V.  Collins,  3  Cliff,  494,  Fed.  Cas.  No.  5,755,  holding  sale  void  if  seller  assist  or 
facilitate  violation  of  a  foreign  law. 
lilability  of  agent  of  foreign  corporation  for  effecting  an  illegal  sale. 

Cited  in  Hart  v.  State,  87  Miss.  171,  112  A.  8.  R.  437,  39  So.  523,  holding 
that  under  a  special  statute  the  agent  of  a  liquor  firm  oi'tside  the  state  is  sub- 
ject to  prosecution  for  taking  orders  for  sale  of  liquors  to  be  delivered  in  tnis 
state  at  a  point  where  such  sale  is  prohibited. 
Sale  of  goods  brought  into  state  in  original  package. 

Cited  in  Jones  v.  Hard,  32  Vt.  481,  holding  a  sale  in  conformity  with  the 
federal  statutes  and  brought  into  the  state  in  original  packages  is  legal  and  pur- 
chase price  is  recoverable. 
Recovery  of  purchase  price  where  sale.  Illegal. 

Cited  in  notes  in  15  L.R.A.  834,  on  right  to  recover  price  of  property  sold  for 
unlawful   use;    15   L.R.A.    836-837,   on  right  to  recover  price  of  intoxicating 
liquors  sold  for  illegal  use. 
Application  of  payments. 

Cited  in  reference  note  in  11  A.  S.  E.  616  on  application  of  payments. 

—  On  account  containing  illegal  items. 

Cited  in  Hall  v.  Clement,  41  N.  H.  166,  holding  that  in  sales  on  a  running 
account  of  two  kinds  of  goods  one  legal  and  the  other  not  the  money  paid  on 
such  sales  will  be  first  applied  to  the  legal  sales  and  the  excess  paid  will  be 
applied  on  the  illegal  sales  which  may  be  deducted  from  later  sales;  Edwards  v. 
Rumph,  48  Ark.  479,  3  S.  W.  635,  holding  that  where  a  debtor  makes  general 
payments  to  his  creditor  on  subsisting  debts  some  of  which  are  void  for  usury 
such  payments  must  be  first  applied  on  the  debts  which  are  lega:l. 

Cited  in  reference  note  in  1  A.  S.  R.  603,  on  right  to  apply  payments  to  illegal 
claims. 

Cited  in  note  in  96  A.  S.  R.  66,  on  favoring  legal  items  in  application  of  pay,-> 
ments  by  law.  > 

Validity  of  note  where  consideration  is  partially  illegal. 

Cited  in  Storer  v.  Haskell,  50  Vt.  341,  denying  recovery  on  a  note  the  con- 
sideration in  part  being  liquors  illegally  sold,  note  not  specifying  what  was 
consideration  for  liquors. 

65  AM.  DEO,   190,  PROBATE  GOtrRT  v.  STRONG,  27  VT.  201. 
Sufficiency  of  bond  of  guardian  or  the  like. 

Cited  in  Lanier  v.  Irvine,  21  Minn.  447,  holding  that,  under  a  statute  enu- 
merating all  the  duties  of  an  administrator,  a  bond  reciting  that  he  ''shall  well, 
truly  and  faithfully  administer  upon  said  estate,"  is  sufficient. 

—  Name  of  obligee. 

Cited  in  Moulton  v.  McLean,  5  Colo.  App.  454,  39  Pac.  78,  holding  that  an 
indemnity  bond  executed  by  a  bank  to  a  county  treasurer  for  funds  of  county 
placed  therein  in  his  own  name,  might  be  sued  on  by  treasurer  in  his  own  name, 
as  the  "real  party  in  interest." 
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Enforcement  of  irregular  statutory  tM>nd  as  common  law  one. 

Distinguished  in  Probate  Judge  v.  Hibbard,  44  Vt.  597,  8  A.  R.  396,  holding 
that  a  guardian's  bond  executed  under  and  purely  the  creature  of  the  statute 
of  another  state  cannot  be  enforced  by  courts  of  this  state. 
lilabillty  of  a  personal  representative  on  his  tM>nd. 

Cited  in  Balch  v.  Hooper,  32  Minn.  158,  20  N.  W.  124,  holding  that  an  ad- 
ministrator's resignation  and  its  acceptance  by  court  constitutes  a  revocation 
of  his  letters  and  he  is  liable  on  his  bond  for  refusal  to  pay  over  the  assets  held 
by  him  to  his  successor. 

65  AM.  DEC.  192,  FERRIS  T.  MOSHER,  27  VT.  218. 
Proof  of  payments  under  general  Issue. 

Cited  in  Worthen  v.  Dickey,  54  Vt.  277,  holding  that  in  assumpsit,  partial 
payment  of  a  note  may  be  proved  under  the  general  issue. 

65  AM.  DEO.  194,  PRICE  T.  FURMAN,  27  VT.  268. 
Sales,  etc.,  by  infants. 

Cited  in  notes  in  18  A.  S.  R.  596,  on  infants'  sales,  exchange,  and  assignments 
of  personalty;  18  A.  S.  R.  597,  on  infants'  purchases  of  personal  property. 
Right  of  a  minor  to  rescind  his  contracts. 

Cited  in  Paul  v.  Smith,  41  Mo.  App.  275,  holding  that  the  vendor  of  a  wagon 
to  an  infant  for  a  promissory  note  upon  default  of  the  note  and  retaking  and 
sale  of  wagon  cannot  recover  the  difference  between  the  proceeds  of  the  sale 
and  face  of  the  note;  Gillespie  v.  Bailey,  12  W.  Va.  70,  29  A.  R.  445,  holding 
that  an  infant  may  disaffirm  sale  of  land  after  he  becomes  of  age  and  recover 
it  if  the  vendee  has  not  been  in  possession  long  enough  to  ba^  recovery  under 
the  statute  of  limitations;  Wallace  v.  Leroy,  57  W.  Va.  263,  110  A.  S.  R.  777, 
50  S.  £.  243,  holding  that  in  an  action  against  a  minor  for  the  purchase  price 
of  goods  and  an  attachment  of  said  goods  in  the  hands  of  a  third  party  a  plea 
of  infancy  avoids  the  contract  and  dissolves  the  attachment;  Person  v.  Chase, 
37  Vt.  647,  88  A.  D.  636,  holding  that  an  infant  may  revoke  a  gift  and  is  en- 
titled to  recover  the  same;  Hoyt  v.  Wilkinson,  57  Vt.  404,  holding  that  an  offer 
by  a  minor  before  he  becomes  of  age  to  return  a  horse  and  receive  back  the  note 
he  had  given  in  consideration  renders  the  note  void  ab  initio. 

Cited  in  reference  note  in  89  A.  D.  506,  on  disaffirmance  of  infants'  contrails. 

Cited  in  note  in  41  L.  ed.  U.  S.  763,  on  validity  of  ratification  and  disaffirm- 
ing of  infants'  contracts. 
—  Restoration  of  benefits  received. 

Cited  in  Green  v.  Green,  69  N.  Y.  553,  25  A.  R.  233  (affirming  7  Hun,  492), 
holding  that  an  infant  may  rescind  a  sale  of  land  made  to  his  father  and  re- 
cover the  same  without  restoring  the  purchase  money  which  he  has  spent; 
Craig  V.  Van  Bebber,  100  Mo.  584,  18  A.  S.  R.  569,  13  S.  W.  906,  holding  same 
as  to  sale  by  an  infant  to  a  stranger;  Brantley  v.  Wolf,  60  Miss.  420,  holding 
same  as  to  a  stranger;  Featherstone  v.  Betlejewski,  75  111.  App.  59,  holding 
that  an  infant's  contract  of  settlement  for  personal  injuries  may  be  rescinded 
without  retilmrng  the  money  received  under  it  when  the  money  has  been'  spent : 
Lemmon  v.  Beeman,  45  Ohio  St.  505,  15  N.  E.  476,  holding  that  an  infant  may 
rescind  a  contract  for  purchase  Of  a  stock  of  drugs  and  recover  the  purchase 
price  without  returning  the  stock  none  of  which  is  then  in  hi* '  possession  and 
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control;  Morae  ▼.  Ely,  164  Mass.  468,  26  A.  S.  R,  263,  28  N.  E.  677,  holding  that 
an  infant  may  recover  from  his  employer  wages  with  which  he  had  credited  the 
latter  together  with  other  items  on  exchange  of  a  horse  for  a  cow  without  re- 
storing the  cow  which  he  had  disposed  of;  Bloomer  v.  Nolan,  36  Neb.  51,  38 
A.  S.  R.  690,  63  N.  W.  1039,  holding  that  in  an  action  to  enforce  a  mechanics' 
lien  for  material  purchased  by  an  infant  a  plea  of  infancy  dissolves  the  Hen 
and  leaves  him  liable  for  so  much  only  of  the  property  as  he  then  possesses; 
MacGreal  v.  Taylor,  167  U.  S.  688,  42  L.  ed.  326,  17  Sup.  Ct.  Rep.  961,  holding 
that  money  borrowed  by  an  infant  and  secured  by  a  ^iece  of  land  upon  which 
it  was  expended  for  improvements  is  considered  to  be  in  her  possession  so  as 
to  entitle  the  lender  to  recover  it  by  sale  of  the  land  after  rescission  by  infant; 
Bartlett  v.  Drake,  100  Mass.  174,  97  A.  D.  92,  1  A.  R.  101,  on  the  right  of  an 
infant  to  rescind  a  contract  without  placing  the  other  party  in  statu  quo. 

(^ted  in  reference  note  in  93  A.  D.  124,  on  necessity  for  return  of  considera- 
tion on  repudiation  of  deed  or  contract  by  minor. 

Cited  in  notes  in  62  A.  D.  736,  as  to  whether  infant  who  disaffirms  contract 
executed  on  part  of  his  adult  contractee  must  ^restore  consideration;  76  A.  D. 
218,  on  necessity  for  infant's  restoration  of  consideration  before  disaffirmance 
of  contract;  46  A.  R.  317,  on  necessity  for  returning  consideration  upon  in- 
fant's disaffirmance  of  contract;  18  A.  S.  R.  690-691,  on  infant's  obligation  to 
restore  consideration  on  disaffirmance;  26  L.R.A.  180,  on  necessity  of  returning 
consideration  in  order  to  disaffirm  infant's  contract  where  property  has  been 
lost  or  squandered;  42  L.  ed.  U.  S.  326,  on  power  and  right  of  infant  to  dis- 
affirm contract  without  restoring  consideration. 

Limited  in  Hall  v.  Butterfield,  69  N.  H.  364,  47  A.  R.  209,  holding  that  an 
infant  in  avoiding  a  contract  for  the  purchase  of  goods  on  credit  is  liable  for 
so  much  of  the  goods  as  will  represent  the  benefit  he  has  received  from  them. 
—Measure  of  infant's  recovery. 

Cited  in  Tower-Doyle  Commission  Co.  v.  Smith,  86  Mo.  App.  490,  holding  that 
upon  a  sale  of  steers  to  an  infant  who  tended  and  fed  them  until  his  majority 
and  then  rescinded  the  contract  and  offered  to  return  them  he  is  entitled  to  value 
of  his  services  and  feed;  Shurtleff  v.  Millard,  12  R.  I.  272,  34  A.  R.  640,  holding 
that  a  minor  who  bid  off  property  at  an  auction  sale  and  paid  a  part  of  the 
purchase  price  may  rescind  the  contract  and  recover  the  money  paid;  Whitcomb 
V.  Joslyn,  61  Vt.  79,  31  A.  R.  678,  holding  that  the  retaking  of  a  wagon  from  a 
nnnor  by  a  vendor  on  a  lien  for  a  part  of  the  infant's  unpaid  purchase  price 
constitutes  a  rescission  by  minor  who  thereby  becomes  entitled  to  recover  the 
money  paid  on  it. 

Cited  in  note  in  18  A.  S.  R.  686,  on  infant's  right  to  recover  back  money  paid 
on  disaffirmance. 
Return  of  consideration  as  prerequisite  to  vendor's  rescission. 

Cited  in  note  in  60  A.  D.  674,  on  return  of  purchase  mopey.  or  placing  the 
.other  party  in  statu  quo  as  prerequisite  to  rescission  by  vendor. 

65  AM.  DEC.  198,  SMITH  v,  POTTER,  27  VT.  804. 
Incompetency  .of  wife  or  husband  as  witness. 

Cited  in  Brown  v.  Burrington,  36  Vt.  40,  holding  a  wife  incompetent  to  testi- 
fy as  to  .the  transaction  had  between  her  husband  and  his  trustee;  Carpenter  ▼« 
Moore,  43  Vt.  892,  holding  .in. a  suit  to  contest  the  validity  of  a^will  the  wife  of 
a  living  iieir  not,  a  party  to  the  suit  is  inc<Mnpetent  to  t^ify. 
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Cited  in  reference  note  in  99  A.  D.  641,  on  competency  of  husband  and  wife 
.to  testify  for  or  against  each  other  after  divorce. 
—  Of  'surrivinc;  spouse  for  or  against  interest  of  deceased. 

Cited  in  Re  Buckman,  64  Vt.  313,  33  A.  S.  R.  930,  24  Atl.  262,  holding  that 
a  husband  may  testify  either  for  or  against  his  deceased  wife  in  all  matters 
not  confidential  nor  affecting  her  character;  Stowe  v.  Bishop,  68  Vt.  498,  66 
A.  R.  669,  3  Atl.  494,  holding  same  as  to  wife  of  deceased  husband;  Cram  y. 
Cram,  33  Vt.  16,  holding  that  on  ground  of  public  policy  wife  is  incompetent  to 
testify  against  deceased  husband  as  to  confidential  matters;  Graves  v.  Graves, 
70  Ark.  641,  69  8.  W.  644;  Jackson  v.  Barron,  37  N.  H.  .494,— holding  incompe- 
tent the  testimony  of  a  wife  in  a  suit  in  which  her  deceased  husband's  estate  is 
interested  where  knowledge  was  gained  "by  confidential  relation ;  French  v. 
Ware,  66  Vt.  338,  26  Atl.  1096,  holding  that  the  same  rule  applies  as  to  compe- 
tency of  a  divorced  wife's  testimony  in  regard  to  a  former  husband's  transactions 
as  to  testimony  of  the  widow  of  deceased  husband;  Smith  v.  Jones,  68  Vt.  132,  34 
•Atl.  424,  holding  that  a  husband  who  has  by  antenuptial  agreement  relinquished 
all  claim  to  his  wife's  property  is  not  a  competent  witness  to  the  execution  of  her 
will;  Lafferty  V.  Lafferty,  42  W.  Va.  783,  26  S.  E.  262,  holding  incompetent  the 
testimony  of  the  grantor  of  land  to  show  that  his  now  deceased  wife  filled  in  the 
blank  4eed  with  grantee's  name  without  his  authority. 

Cited  in  reference  notes  in  71  A.  D.  489,  as  to  when  widow  is  competent  wit- 
ness as  to  transactions  affecting  husband's  interests;  33  A.  S.  R.  932,  on  right 
of  surviving  husband  or  wife  as  witness. 

Cited  in  note  in  29  A.  S.  R.  418,  on  effect  of  divorce  or  death  to  render 
privileged  communications  between   husband  and  wife  admissible. 
Presumption  and  proof  as  to  foreign  laws-* 

Cited  in  Johnson  v.  Perry,  64  Vt.  469,  holding  that  compliance  with  the  laws 
of  another  state  in  regard  to  taking  of  depositions  will  not  be  presumed  in  the 
absence  of  such  recital. 

Cited  in  reference  notes  in  71  A.  D.  J68,  -on  books  of  reports  or  decisions  in 
courts  of  sister  states  as  evidence;  86  A.  D.  634,  on  how  foreign  laws  proved. 

Cited  in  note  in  113  A.  S.  R.  882,  on  kind  of  evidence  by  which  laws  of  sister 
states, or  of  foreign  ^countries  may.be  proved.  , 

Proof  of  public  docnments. 

Cited  in  note  in  11  E.  R.  C.  457,  on  proof  of  public  document  by  copy. 

Validity  of  award. 

Cited  in  reference  note  in  77  A.  D.  763,  on  validity  of  award  not  full  and 
final  upon  all  matters  submitted. 

.    Cited  in  note  in  3  E.  "k.  C.  428,  on  necessity  that  award  be  final,  certain,  and 
conclusive,  and  embrace  all  matters  submitted. 

65  AM.  D£C.  201,  STATE  v.  MORTON,  27  VT..  SIO. 
Snfficiency  of  indictment  for  forgery. 

Cited  in  reference  notes  in  70  A.  D.  176 ;  74  A.  D.  62,— on  necessity  that  in- 
dictment for  forgery  be  brought  within  statute;  4  A.  S.  R.  766,  on  necessity  of 
setting  out  copy  of  instrument  in  indictment  for  for^ry;  8  A.  S.  R.  470,  on 
sufficiency  ojf  indictment  for  forgery. 
Duplicity  in  an  indictment. 

Cited  in  Byrne  v.  State,  12  Wis.  619,  holding  similar  acts  of  equal  criminality 


Digitized  by  VjOOQIC 


«5  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  554 

may  be  stated  as  one  crime  when  done  by  one  person;  Morganstern  ▼.  Com.  94 
Va.  787,  26  S.  E.  402,  holding  indictment  not  defective  for  duplicity  for  char- 
ging in  the  same  coimt  two  acts  which  constitute  under  the  statute  the  same 
offense  whether  taken  individually  or  conjunctively;  United  States  v.  Hull,  4 
McCrary,  272,  14  Fed.  324,  holding  same  as  to  an  indictment  for  making  false 
claim  against  the  United  States;  McClure  v.  People,  27  Colo.  358,  61  Pac.  612, 
holding  same  as  to  an  indictment  for  larceny;  United  States  v.  Nunnemacher, 
7  Bias.  120,  Fed.  Cas.  No.  15,903,  holding  same  as  to  an  indictment  charging 
a  violation  of  United  States  revenue  laws;  Boland  v.  People,  25  Hun,  423, 
holding  same  as  to  an  indictment  for  selling  lottery  tickets;  Com.  v.  Curtis,  9 
Allen,  266,  holding  same  as  to  complaint  for  violation  of  a  city  ordinance  pro- 
hibiting swine  to  run  upon  the  street. 

Cited  in  reference  note  in  68  A.  S.  R.  60,  on  duplicity  of  indictment  for 
forgery. 
—  Indictment  for  several  acts  constituting  forgery. 

Cited  in  State  v.  Hastings,  53  N.  H.  .452,  holding  an  indictment  for  forgery 
not  double  though  it  sets  out  two  acts  if  they  constitute  same  offense;  State 
V.  Cates,  99  Me.  68,  58  Atl.  238,  holding  same  as  to  an  indictment  for  forgery; 
State  V.  Maas,  37  La.  Ann.  292,  holding  same  as  to  an  indictment  charging 
forgery  in  the  same  count  of  a  "cheque  or  bill  of  exchange"  the  terms  being 
synonymous. 
Variance  in  forgery  as  to  writing  forged. 

Cited  in  Bennett  v.  State,  62  Ark.  516,  36  S.  W.  947,  holding  an  indictment 
for  forgery  which  pretends  to  set  out  the  exact  words  and  figures  of  the  in- 
strument is  defective  for  variance  if  it  fails  to  describe  an  exact  copy. 

Cited  in  reference  notes  in  70  A.  D.  176,  on  right  to  describe  bank  check  as 
order  for  money  or  bill  of  exchange  in  indictment  for  forgery;  71  A.  IX  481, 
on  what  is  material  variance  between  allegation  and  proof  of  forgery. 
What  is  subject  of  forgery. 

Cited  in  reference  note  in  95  A.  D.  484,  as  to  what  writing  or  instrument  may 
be  subject  of  forgery. 
£stoppeI  of  forger. 

Cited  in  reference  note  in  70  A.  D.  176,  on  forger  of  acceptance  of  bank 
check  being  estopped  from  denying  authority  of  teller  whose  name  i^  forged. 
Admissibility  of  evidence  of  other  crimes. 

Cited  in  note  in  62  L.R.A.  224,  on  evidence  of  other  crimes  to  show  common 
scheme,  plan,  or  system. 
Necessity  for  pleading  general  usage  in  particular  business. 

Cited  in  reference  notes  in  14  A.  S.  R.  257;  57  A.  S.  R.  898, — on  necessity  of 
pleading  general  usage  in  particular  business. 

65  AM.  DEC.  206,  JONES  v.  WESTERN  VERMONT  R.  CO.  27  VT.  S99. 
liiability  of  corporation  for  acts  of  agents  or  servants. 

Cited  in  reference  notes  in  72  A.  D.  148,  on  liability  of  corporation  for  acts  of 
authorized  agents;  87  A.  D,  399,  on  liability  of  corporations  for  wrongful  acts 
of  servants;  90  A.  D.  664,  on  liability  of  corporation  for  acts  of  its  agents  or 
servants;  47  A,  S.  R.  303,  on  liability  of  corporation  for  tort  of  agent;  50  A.  S. 
R.  320,  on  liability  of  corporation  for  acts  of  agents.  * 
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Cited  in  note  in  60  A.  D.  693,  on  liability  of  corporation  for  unauthorized  acts 
or  torts  of  a^nts. 
lilabllltjr  of  corporation  in  tort. 

Cited  in  reference  notes  in  72  A.  D.  295,  on  liability  of  corporations  in  tort;  75 
A.  D.  728,  on  right  to  maintain  trespass  quare  clausum  fregit  against  private 
corporation. 
liimbility  of  railroad  company  for  improper  construction  of  road. 

Cited  in  reference  notes  in  69  A.  D.  564;  73  A.  D.  329-331, — on  railroad  com- 
pany's liability  for  damages  arising  from  construction  of  road;  94  A.  D.  106, 
on  liability  of  railroad  company  for  improper  construction  of  road;  11  A.  S.  R. 
736,  on  railroad's  liability  to  landowner  for  overflow  of  water  caused  by  roadbed. 
Measure  of  damages  lu  eminent  domain. 

Cited  in  reference  note  in  74  A.  D.  249,  on  measure  of  damages  in  eminent 
domain. 

liiability  for  escape  of  stored  water. 

Cited  in  note  in  15  L.R.A.(N.S.}  549,  on  liability  for  escape  of  water  stored 
on  one's  premises. 
Rigtit  of  a  proprietor  to  use  natural  flow  of  water. 

Cited  in  Pennsylvania  Coal  Co.  v.  Sanderson,  113  Pa.  126,  57  A.  R.  445,  18  W. 
N.  C.  181,  6  Atl.  463,  43  Phila.  Leg.  Int.  467,  holding  that  a  mine  owner  has  the 
right  to  make  use  of  the  natural  flow  from  his  mine  to  drain  and  improve 
the  same. 

65  AM.  DEO.  210,  WOODSTOCK  BANK  T.  DOWNCR,  %7  VT.  482. 
Guaranty  of  note. 

Cited  in  Bumham  v.  Gallentine,  11  Ind.  295,  holding  that  where  the 
original  payee  of  a  note  guarantees  absolutely  its  pajrment  by  endorsement  upon 
the  back  he  becomes  an  absolute  promisor  and  is  liable  primarily  without  notice 
of  nonpayment. 

Cited  in  note  in  20  L.R.A.  262,  on  necessity  of  notice  of  default  to  bind  guar- 
antor of  payment  of  note. 
SnflUciency  of  pleading  note. 

Cited  in  reference  note  in  94  A.  D.  677,  on  sufficiency  of  pleading  note  ac- 
cording to  legal  effect. 
What  constitutes  a  variance  in  pleading  a  promise. 

Cited  in  Cooledge  v.  Continental  Ins.  Co.  67  Vt.  14,  30  Atl.  798,  holding  that  in 
an  action  on  a  fire  insurance  policy,  an  allegation  that  the  company  promised  to 
pay  absolutely  when  the  policy  contains  exceptions  constitutes  ft  variance.  ' 

«5  am:  DEC.  212,  TEaiBEIili  ▼.  DOWNSR;  27  VT.  509. 
Necessity  of  demand  on  note  or  bill. 

Cited  in  reference  notes  in  69  A.  D.  608,  on  necessity  of  demand  on  note  or 
bill  payable  at  particular  place  to  charge  maker  or  acceptor;  85  A.  D.  842,  on 
presentment  and  what  excuses. 

«5  AM.  DBC.  214,  DRIOOS  ▼.  ABBOTT,  27  VT.  580. 
Conclusiveness  of  decree  of  probate  court. 

Cited  in  Bowden  v.  Jacksonville  Electric  Co.  51  Fla.  152,  41  So.  400,  7  A.  &  E. 
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Ann.  Cas.  859,  holding  that  the  regularity  of  the  proceedings  of  a  probate 
court  cannot  be  attacked  collaterally;  Re  Wells,  69  Vt  388,  38  Atl.  83,  holding 
that  a  decree  of  a  probate  court,  not  appealed  from,  is  as  final  as  a  judgment 
as  against  par^iea  having  the  right  to  appeal;  Irwin  v.  Scriber,  18  Cal.  499; 
Emerson  v.  Ross^  17  Fla.  122, — holding  that  jurisdiction  of  a  probate  court 
in  granting  letters  of  administration  can  be  questioned  only  by  direct  pro- 
ceeding. 

Cited  in  reference  notes  in  68  A.  D.  101,  on  impeaching  judgments  of  probate 
courts;  70  A.  D.  709,  on  right  to  attack  collaterally  jurisdiction  of  probate 
court  to  grant  letters  of  administration;  73  A.  D.  484,  on  collateral  impeach- 
ment of  regularity  of  appointment  of  administrator;  83  A.  D.  58,  on  conclusive- 
ness of  decisions  of  probate  courts;  87  A.  D.  314,  on  right  to  attack  collaterally 
judgment  of  probate  court  granting  administration;  73  A.  D.  366;  53  A.  S.  R. 
146,— on  collateral  attack  on  administrator's  appointment. 

Cited  in  notes  in  33  A.  D.  242,  as  to  when  probate  of  will  or  letters  of  ad- 
ministration are  void  for  want  of  jurisdiction;  79  A.  D.  65,  on  validity  of  grant 
of  administration;  81  A.  S.  R.  550,  on  collateral  attack  on  right  of  acting  ad- 
ministrator where  decedent  was  a  nonresident;  18  L.R.A.  244,  on  collateral  at- 
tack on  miscellaneous  matters  on  which  administration  of  estate  is  based; 
21  L.R.A.  681,  on  jurisdictional  conclusiveness  of  probate  decree. 
Devolution  of  wife's  choses  In  action. 

Cited  in  Stearns  v.  Steams,  30  Vt.  213,  holding  that  notes  of  a  deceased  wife, 
given  in  consideration  of  her  own  separate  estate,  unless  reduced  to  husband's 
property  before  her  death,  pass  to  her  administrator;  Abehire  v.  State,  53  Ind. 
64,  holding  that  promissory  notes  payable  to  husband  and  wife  in  consideration 
for  wife's  separate  estate  are  neither  realty  nor  personalty  but  choses  in  action 
which  descend  to  survivor. 

Cited  in  reference  note  in  98  A.  D.  403,  on  survival,  to  wife  and  personal  rep- 
resentatives, of  her  choses  in  action  not  reduced  to  possession. 
Effect  of  husband's  Joining  wife  as  plaintiff  in  action  on  her  choses. 

Cited  in  Wright  v.  Burroughs,  62  Vt.  264,  20  Atl.  660,  holding  that  the 
joining  in  suit  by  husband  in  an  action  on  a  note  payable  to  wife,  instead  of 
suing  alone,  does  not  waive  his  interest  therein  because  he  may  appropriate 
the  judgment;  Bartlett  v.  Boyd,  34  Vt.  256,  holding  that  objection  to  husband's 
joining  the  wife  in  an  action  to  foreclose  a  mortgage  given  as  security  for  a 
loan  out  of  her  personal  estate  can  be  taken  only  on  demurrer  and  cannot  be 
ufged  later  in  the  proceedings. 

•5  AM.  DBO.  21«,  GRAY  v.  STEVENS,  28  VT.  1. 
Rights  of  landlord  in  tenant's  crops. 

Cited  in  Fox  v.  McKinney,  9  'X)r.  493,  holdihg  that  a  reservation  in  lease 
vesting  title  to  the  crops  in  lessor  until  rest  is  paid  is  valid  and  does  not 
operate  as  a  chattel  mortgage;  Bellows  v.  Wells;  36  Vt.  599,  holding  that  a  icon- 
veyance  by  lessee  to  lessor  of  all  crops  grown  on  the  property  to  be  held  by  him 
until  payment  of  rent  operates  the  same,  as  a  reservation  in  the  original  lease; 
Willmarth  v.  Pratt,  56  Vt.  474,  holding  that  a  landlord  renting  his  land  on 
shares  and  reserving  a  lien  on  crops  as  security  for  performance  by  tenant  may 
recover  in  trespass  against  tenant  for  selling  crops  in  violation  of  such  agree- 
ment. ... 

Cited  in  notes  in  70  A.  D.  432,  on  effect  of  lease  providing  that  crops  shall  b^ 
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at  lessor's  control;  14  A.  8.  R.  166,  on  landlord's  right  to  reserve  title  to  or 
lien  on  crops  to  be  raised  by  tenant. 

Distinguished  in  McLellan  ▼.  Whitney,  65  Vt  510,  27  AtL  117,  holding  a 
lease  of  a  farm  providing  that  lessee  shall  pay  rent  to  the  extent  of  one  half  the 
annual  value  of  the  crops  gives  the  lessor  no  lien  on  the  crops  bm  against  lessee's 
creditors;  Cooper  v.  Cole,  38  Vt.  185,  holding  the  lessor  of  the  land  not  absolute 
owner  thereof  cannot  create  by  reservation  in  lease  a  lien  on  the  crops  as 
against  attaching  creditors  of  lessee. 
Right  of  purchaser  from  vendee  in  possession  before  payment. 

Cited  in  note  in  25  A.  D.  615,  on  right  of  purchaser  from  vendee  in  possession 
hetore  payment. 
nights  of  mortgagor  of  crops. 

Cited  in  Whiting  v.  Adams,  66  Vt.  679,  44  A.  S.  R.  875,  25  L.R.A.  598,  30  Atl. 
^2,  holding  that  vendor  who  sells  land  and  takes  a  mortgage  of  crops  to  secure 
payment  cannot  seize  the  crops  and  sell  them  as  a  chattel  mortgage  but  must 
-foreclose  against  land    and  crop  in  same  action. 
Measure  of  damages  for  wrongful  taking  of  chattels. 

Cited  in  State  use  of  Hayden  v.  Smith,  31  Mo.  566,  holding  in  an  action 
for  wrongful  taking  of  property  the  measure  of  damages  is  the  value  of  the 
j^oods  at  the  time  of  the  taking  plus  interest  to  trial;  Brown  v.  Allen,  35  Iowa, 
306,  holding  the  measure  of  damages  for  wrongful  removal  of  personal  property 
not  to  be  a  value  based  on  a  particular  contract. 

«5  AM.  DEO.  aaO,  THAT£R  ▼.  KELIjEY,  28  VT.  !•• 
Validity  of  assignment  of  future  earnings. 

Cited  in  Colorado  Fuel  &  Iron  Co.  v.  Kidwell,  20  Colo.  App.  8,  76  Pao.  922, 
holding  valid  an  assignment  of  future  wages  on  subsisting  employment  for 
necessaries  to  be  furnished  during  employment;  Mallin  v.  Wenham,  209  111.  252, 
101  A.  S.  R.  233,  65  L.R.A.  602,  70  N.  E.  564  (affirming  103  111.  App.  609); 
Brewer  v.  Griesheimer,  104  111.  App.  323;  Bell  v.  Mulholland,  90  Mo.  App.  612; 
Rodijkeit  v.  Andrews,  74  Ohio  St.  104,  5  L.R.A.(N.S.)  664,  77  N.  E.  747,  6 
A.  &  £.  Ann.  Cas.  761, — holding  an  assignment  of  future  wages  on  existing  con- 
tract valid;  Preston  v.  Russell,  71  Vt.  151,  44  Atl.  115,  holding  valid  a  con- 
tractor's assignment  of  future  earnings  from  his  employer  to  a  lumber  dealer 
in  payment  for  lumber  to  be  furnished  by  such  dealer  although  contractor  be- 
comes insolvent  after  arrangement  was  made;  Tiemay  v.  McGarity,  14  R.  I. 
231,  holding  that  an  assignment  of  which  employer  has  notice,  of  future  wages 
on  an  existing  contract  will  be  valid  as  against  subsequent  garnishment  to 
protect  garnishee;  Metcalf  v.  Kincaid,  87  Iowa,  443,  43  A.  S.  R.  391,  54  N.  W. 
867,  holding  same  as  to  an  assignment  by  an  employee  of  a  railroad  company. 

Cited  in  reference  notes  in  90  A.  D.  ]66»  as  to  assignment  of  future  earnings; 
77  A.  D.  135;  78  A.  S.  R.  886, — on  validity  of  assignment  of  future  earnings; 
34  A.  S.  R.  245,  on  assignment  of  money  to  become  due;  79  A.  S.  R.  497,  on 
assignment  of  future  wages. 

Cited  in  notes  in  14  L.R.A.  126,  on  effect  of  mortgage  or  assignment  of  future 
accounts  or  earnings;  10  £.  R.  C.  477,  on  validity  of  assignment  of  wages  to  be 
earned  in  future. 

Distinguished  in  Billings  v.  O'Brien,  14  Abbt  Pr.  N.  S.  238, 45  How.  Pr.  392,  hold- 
ing a  purchase  by  payment  in  advance,  of  future  wages  of  United  States  goverur 
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ment  employee  void  as  against  public  policy  and  statute;  Carter  v.  Nichols, 
68  Vt.  553,  6  Atl.  197,  holding  that  an  employer  is  not  bound  to  consent  to 
a  partial  assignment  of  his  employee's  future  wages. 

65  AM.  DEC.  222,  NOYES  v.  SMITH,  28  VT.  59. 

liiability  of  master  for  providing  unsafe  appliances  for  serrants. 

Cited  in  Western  Coal  &  Min.  Co.  v.  Ingraham,  17  C.  C.  A.  71,  36  U.  S.  App. 
1,  70  Fed.  219,  holding  a  mining  company  liable  for  injuries  to  enoployee  due 
to  defective  condition  of  crops  which  without  any  negligence  by  complainant 
fell  and  caused  said  injuries;  Southwestern  Teleph.  Co.  v.  Woughter,  56  Ark. 
206,  19  S.  W.  575,  holding  a  telephone  company  liable  to  its  employee  for 
injuries  sustained  in  climbing  a  rotten  pole  if  the  company  failed  to  use 
careful  and  prudent  means  to  prevent  such  an  accident;  Beeson  v.  Green 
Mountain  Gold  Min.  Co.  57  Cal.  20,  holding  a  mining  conlpany  liable  for  death 
of  an  employee  caused  by  fire  resulting  from  failure  of  comfiany  to  repair  a 
defective  pipe;  Illinois  Steel  Co.  v.  McFadden,  196  111.  344,  89  A.  S.  R.  319,  63 
N.  E.  671,  holding  a  furnace  company  liable  to  its  employee  for  injuries  re- 
sulting from  the  bursting  of  a  furnace  plate  due  to  failure  of  company's  agent 
in  not  reducing  the  pressure  inside  the  furnace;  Ashland  Coal  &  I.  R.  Co.  v. 
Wallace,  101  Ky.  626,  42  S.  W.  744,  holding  a  mining  company  liable  for  in- 
juries to  a  servant,  who  was  not  guilty  of  negligence,  caused  by  defective  condi- 
tion of  the  mine;  Ryan  v.  Fowler,  24  N.  Y.  410,  82  A.  D.  316,  holding  an  em- 
ployer liable  for  damages  to  a  servant  girl  caused  by  the  falling  of  a  privy,  the 
unsafe  condition  of  which  had  been  called  to  his  attention;  Connolly  v.  Poillon, 
41  Barb.  366,  holding  an  employer  liable  for  failing  to  erect  a  safe  scaffold 
which  fell  and  injured  one  of  its  servants;  Houston  v.  Brush,  66  Vt.  331,  29 
Atl.  380,  holding  an  employer  liable  for  the  negligence  of  his  foreman  in  not 
keeping  a  derrick  in  proper  repair  by  reason  of  which  a  wheel  fell  and  injured 
a  workman. 

Cited  in  reference  notes  in  69  A.  D.  319,  on  duty  of  master  to  furnish  and  keep 
in  repair  proper  machinery,  etc.,  for  use  of  servant;  85  A.  D.  730,  on  master's 
care  and  duty  in  supplying  servants  instrumentalities  and  appliances;  85  A.  D. 
730,  on  liability  of  master  for  injuries  to  servant  from  defective  machinery  or 
material;  87  A.  D.  639,  on  duty  of  master  to  supply  safe  machinery,  appliances, 
etc.;  91  A.  D.  428,  on  master's  liability  for  negligently  injuring  servant; 
4  A.  S.  R.  396,  on  master's  duty  to  furnish  safe  appliances  and  liability  for  de- 
fective machines,  etc. 

Cited  in  notes  in  77  A.  D.  219,  on  liability  of  master  for  injuries  to  servant 
from   defective   machinery   or   material ;    92   A.   D.    213,   on   duty  of  employer 
to    furnish    safe   means    and    appliances    to   employees    and    provide   for    their 
safety. 
—  Defects  in  locomotives  or  railroad  appliances. 

Cited  in  Vicksburg  &  M.  R.  Co.  v.  Wilkins,  47  Miss.  404,  holding  a  railroad 
company  liable  in  absence  of  negligence  of  employee,  for  injury  to  latter  caused 
by  defective  engine  throttle;  Gibson  v.  Pacific  R.  Co.  46  Mo.  163,  2  A.  R.  497, 
holding  a  railroad  company  liable  to  a  brakeman  for  injuries  caused  by  de- 
fective coupling  apparatus;  Lewis  v.  St.  Louis  &  I.  M.  R.  Co.  59  Mo.  495,  21  A. 
R.  385;  Porter  v.  Hannibal  &  St  J.  R.  Co.  71  Mo.  66,  36  A.  R,  454,— holding 
a  railroad  company  liable  to  its  brakeman  for  injuries  sostained  by  a  hole  in 
the  track  of  which  he  had  no  knowledge  nor  opportunity  to  know;  Warner  v. 
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Erie  R.  Co.  49  Barb.  558,  holding  a  railroad  company  liable  for  the  death 
of  a  baggage  man  caused  by  the  unsafe  condition  of  a  bridge  which  fell  under  the 
weight  of  a  train  on  which  the  deceased  was  at  work;  Gibson  v.  Erie  R.  Co.  5 
Hun,  31,  holding  a  railroad  com])any  liable  to  one  of  its  servants  who  is  as- 
cending a  moving  car  in  discharge  of  his  (duties,  was  struck  by  depot  roof  pro- 
jecting out  so  near  the  car  as  to  constitutjC  a  constant  danger  to  trainmen; 
Houston  &  T.  C.  R.  Co.  v-  Dunham,  49  Tex.  181;  Houston  &  T.  C.  R.  CO.  v. 
McNamara,  59  Tex.  255, — holding  a  railroad  company  liable  for  injury  to 
one  of  its  brakemen  resulting  from  decayed  ties  in  roadbed  which  the  company 
was  charged  with  knowledge  and  the  employee  had  no  means  of  knowing; 
Bowers  v.  Union  P.  R.  Co.  4  Utah,  215,  7  Pac.  261,  holding  a  railroad  company 
liable  for  failure  to  furnish  sound  iron  couplings  between  the  cars  of  which  it  had 
knowledge  and  by. reason  of  which  one  of  its  employees  was  injured;  Riley 
v.  West  Virginia  C.  &•  P.  R.  Co.  27  W.  Va.  145,  holding  a  railroad  company  liable 
for  the  act  of  a  section  foreman  in  permitting  the  existence  of  a  stump  so  near 
the  track  as  to  cause  one  of  its  brakemen  to  be  struck  and  thrown  off  a  moving 
engine. 

Cited  in  reference  note  in  78  A.  D.  615,  on  liability  of  master  to  servant,  for 
gross   negligence   in   not   discovering  defective   condition   of   engine. 

Distinguished  in  Hard  v.  Vermont  &  C.  R.  Co.  32  Vt.  473,  holding  a  railroad 
company  not  liable  for  death  of  an  engineer  caused  by  the  explosion  of  his  engine, 
resulting  from  the.  failure  of  a  master  mechanic  to  keep  it  in  repair. 

Knowledge  of  clanger  as  essential  to  liability  of  master  for  unsafe  con- 
ditions. 

Cited  in  Chicago  A.  N.  W.  R.  Co.  v.  Scheuring,  4  111.  App.  633,  holding  master 
not  liable  for  hidden  defects  unless  he  had  notice  thereof,  or  might  have  had  by 
exercise  of  ordinary  diligence;  Current  v.  Missouri  P.  R.  Co.  86  Mo.  62,  holding 
that  an  employer  is  not  liable  to  his  servants  for  defects  in  machinery  of  which 
he  has  no  knowledge,  or  in  the  exercise  of  due  diligence  could  have  no  such 
knowledge;  Union  P.  R.  Co.  v.  Jarvi,  3  C.  C.  A.  433,  10  U.  S.  App.  439,  53 
Fed.  65,  holding  that,  in  an  action  by  an  employee  against  a  mining  company 
for  injuries  caused  by  a  falling  roof,  it  is  a  question  of  fact  for  the  jury 
whether  due  care  was  exercised  by  company  in  providing  against  such  accident ; 
Buzzell  V.  Laconia  Mfg.  Co.  48  Me.  113,  77  A.  D.  212,  holding  that  in  a  suit 
for  personal  injuries  -  by  an  employee  against  her  employer  the  complaint 
is  defective  unless  it  avers  that  the  complainant  was  ignorant  of  the  defective 
condition  of  the  bridge  and  the  employer  knew  of  or  Was  charged  with  knowl- 
edge of  it;  Nelson  v.  Dubois,  11  Daly,  127,  holding  employer  not  liable  for 
injury  to  servant  caused  by  parting  of  a  rope,  the  unsafe  condition  of  which 
was  not  apparent,  nor  actually  known  to  employer;  Cox  v.  Providence •  Gas  Co. 
17  R.  I.  199,  21  Atl.  344,  holding  that  in  action  by  a  servant  against  his  em- 
ployer, the  claimant  should  allege  in  his  petition  that  the  employer  knew  or 
in  the  exercise  of  due  care  ^ould  have  known  of  the  defect  in  the  boiler  causing 
the  explosion. 

Cited  in  notes  in  98  A.  S.  R.  303,  on  necessity  of  actual  or  constructive  notice 
of  master  of  defects  in  machinery  or  appliances;  41  L.R.A.  36,  on  knowledge 
as  element  of  employer's  liability  to  injured  servant;  41  L.R.A.  146,  on  necessity 
for  averment  of  master's  knowledge  of  abnormal  condition  of  instrumentalities. 
—  Railroad  appliances-  and  conditions. 

Cited  in  Mobile  &  O.  R.  Co.  v.  Thomas,  42  Ala.  672,  holding  that  a  railroad 
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company  must  furnish  suitable  engines  for  its  employees,  but  to  be  liable  for  any 
defective  condition  it  must  have  knowledge  either  actual  or  imputable  of  such 
condition;  Minty  v.  Union  P.  R.  Co.  2  Idaho,  471,  4  L.R.A.  409,  21  Pac  660, 
holding  that  to  hold  a  railroad  company  liable  for  death  of  a  traveling  auditor, 
it  must  be  shown  that  the  company  knew  of  the  defective  condition  of  the 
track  or  ought  to  have  known  and  that  this  condition  was  not  obvious  to  de- 
ceased; St.  Louis  &  S.  W.  R.  Co.  v.  Jagerman,  59  Ark.  98,  26  S.  W.  591, 
holding  that  in  an  action  for  death  of  an  employee  against  a  railroad  company, 
it  is  a  sufficient  defense  by  company  if  it  show  that  it  has  exercised  due  care 
to  avoid  exposing  such  servant  to  dangers  not  obviously  in  scope  of  his  em- 
ployment; Indianapolis  &  C.  R.  Co.  v.  Love,  10  Ind.  554,  holding  that  in  a  suit 
of  an  employee  against  a  railroad  company  the  complaint  is  defective  unless  it 
avers  negligence  by  company  as  to  the  defective  condition  of  the  track  causing 
the  injury;  Howd  v.  Mississippi  C.  R.  Co.  50  Miss.  178,  holding  that  to  hold  a 
railroad  company  liable  for  death  of  conductor  caused  by  a  wreck  it  must  be 
shown  that  the  company  knew  or  in  the  exercise  of  due  care  should  have  known 
of  the  defective  roadbed  and  apparatus  causing  the  wreck;  Clements  v.  Alabama 
G.  S.  R.  Co.  127  Ala.  166,  28  So.  643,  holding  same  as  to  injuries  sustained  by 
bridgeman  from  defective  crow-bar;  Leigh  v.  Omaha  Street  R.  Co.  36  Neb.  131, 
54  N.  W.  134,  holding  that  evidence  of  knowledge  of  street  railway  company 
of  the  kicking  propensities  of  a  broncho  used  on  its  street  car,  and  absence  of 
such  knowledge  by  the  driver  resulting  in  his  death,  was  sufficient  to  send 
case  to  jury;  Hanley  v.  Grand  Trunk  R.  Co.  62  N.  H.  274,  holding  a  railroad 
company  not  liable  to  a  servant  for  injuries  in  the  absence  of  proof  of  any  neg- 
ligence on  its  part. 

Distinguished  in  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Harper,  44  Ark.  524,  holding 
a  railroad  company  not  liable  for  injuries  to  an  employee  caused  by  a  bursting 
boiler,  of  the  defective  condition  of  which  the  company  had  neither  actual  nor 
imputed  knowledge. 
Servant's  contributory  negligence  and  assumed  risk. 

Cited  in  Smoot  v.  Mobile  &  M;  R.  Co.  67  Ala.  13,  holding  a  railroad  company 
not  liable  for  injuries  sustained  by  an  employee,  who,  knowing  of  a  defective 
coupling,  failed  to  use  due  care  and  was  injured. 

Cited  in  reference  notes  in  78  A.  D.  514 ;  82  A.  D.  320, — on  assumption  by  serv- 
ant of  risks  incident  to  service;  85  A.  D.  730,  on  when  servant  assumes  risk  of 
employment;  1  A.  S.  R.  330,  on  assumption  by  servant  of  incidental  risk;  4 
A.  S.  R.  615,  on  nonliability  of  master  for  injury  to  servant  in  hazardous  em- 
ployment without  fault  on  master's  part. 

Cited  in  notes  in  92  A.  D.  217,  on  risk  assumed  by  servant;  17  L.R.A.(N.S.)  85, 
on  servant's  assumption  of  risk  from  latent  danger  or  defect. 

Distinguished  in  Frazier  v.  Pennsylvania  R,  Co.  38  Pa.  304,  80- A.  D.  467, 
holding  a  railroad  company  not  liable  for  injuries  to  a  brakeman  from  a  col- 
lision caused  by  careless  conductor,  when  brakeman  knew  of  his  conductor's 
habits  and  elected  to  remain  under  him  although  company  also  knew. 

Master's  duty  to  warn  servant  of  dangers. 

Cited  in  note  in  1  A.  S.  R.  549,  on  master's  duty  to  warn  servant  employed  in 
dangerous   work. 
liiabllity  of  master  for  acts  of  incompetent  fellow  agents  or  servants. 

Cited  in  Adams  v.  West  Roxbury,  1  Haskell,  570,  Fed.  Cas.  No.  67,  holding  a 
city  not  liable  to  its  employee  for  injury  caused  by  an  explosion,  in  the  absence 
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of  evidence  to  show  that  its  agent  did  not  exercise  due  care  in  selecting  the 
explosives;  Oilman  ▼.  Eastern  R.  Co.  13  Allen,  433,  90  A.  D.  210,  holding  a  raiU 
road  company  liable  for  the  act  of  its  agent  in  retaining  a  flagman  of  intem- 
perate habits  of  which  such  agent  had  knowledge,  and  through  whose  negligence 
injury  resulted  to  a  car  repairer;  Cook  v.  St.  Paul,  M.  &  M.  R.  Co.  34  Minn.  46, 
24  N.  W.  311,  holding  a  railroad  company  liable  for  the  act  of  its  agent  in 
sending  an  employee  into  a  dangerous  place  to  work  and  directing  him  to  perform 
work  which  he  was  not  employed  to  do;  Harper  v.  Indianapolis  &  St.  L.  R.  Co.  47 
Mo.  567,  4  A.  R.  363,  holding  a  railroad  company  liable  for  injuries  suffered 
by  a  servant  resulting  from  the  railroad  companjr's  permitting  the  engineer 
to  allow  his  fireman  to  run  the  engine  before  he  was  competent;  Brickner  v. 
New  York  C.  R.  Co.  2  Lans.  606,  holding  that  in  an  action  for  death  of 
a  servant  a  railroad  company  must  show  that  the  person  under  whose  direction 
a  scaffolding  was  erected,  the  collapse  of  which  caused  the  death,  was  compe< 
tent  to  direct  such  work;  Laming  v.  New  York  C,  R.  Co.  49  N.  Y.  621,  10  A.  R. 
417,  holding  a  railroad  company  liable  for  the  negligent  act  of  its  agent  in 
retaining  an  incompetent  foreman  through  whose  carelessness  a  servant  was  in 
jured;  Brennan  v.  Gordon,  118  N.  Y.  489,  16  A.  S.  R.  776,  8  LJI.A.  818,  23  N.  E. 
810,  holding  an  employer  liable  to  his  servant  who  was  being  instructed  in  the 
operation  of  an  elevator  by  another  servant  who  left  the  former  in  charge  before 
he  was  qualified  to  run  it;  Faulkner  v.  Erie  R.  Co.  40  Barb.  324,  holding  a  rail- 
road company  liable  for  death  of  a  servant  caused  by  the  falling  of  its  bridge, 
in  the  absence  of  neglige;ice  in  the  employment  of  competent  agents  who  in- 
spected the  bridge  and  pronounced  it  safe;  Criswell  v.  Pittsburgh,  C.  &  St.  L.  R. 
Co.  30  W.  Va.  798,  6  S.  E.  31,  holding  a  railroad  company  liable  for  the  negli- 
gence of  a  section  foreman  in  not  knowing  of  the  approach  of  an  extra  train 
by  reason  of  which  a  section  man  was  struck  and  killed  by  such  train. 

Cited  in  reference  notes  in  71  A.  D.  304,  on  nonliability  of  master  for  injury  to 
servant  through  negligence  of  fellow  servant;  87  A.  D.  C40,  on  liability  of  rail- 
road for  injury  caused  by  negligence  of  its  servants. 

Distinguished  in  Ross  v.  New  York  C.  &  H.  R.  R.  Co.  6  Hun,  488,  holding  a 
railroad  company  not  liable  for  injuries  to  a  surveyor,  employed  by  it,  in  a 
train  wreck  in  the  absence  of  showing  that  the  conductor  was  incompetent  or 
company  negligent  in  employing  him;  Carle  v.  Bangor  A.  P.  Canal  &  R.  Co.  43 
Me.  260,  holding  a  railroad  company  not  liable  in  the  absence  of  fault  on  its 
part,  for  injuries  to  a  servant  caused  by  negligence  of  a  fellow  servant;  Foster 
v.  Minnesota  C.  R.  Co.  14  Minn.  360,  GiL  277,  holding  a  railroad  company  not 
liable  for  injury  to  a  section  man  caused  by  negligence  of  a  fellow  servant  in 
so  piling  wood  upon  a  car  that  it  fell  off  and  struck  the  complainant;  Acme 
Coal  Min.  Co.  v.  Mclver,  6  Colo.  App.  267,  38  Pac.  606,  holding  a  mining  com- 
pany not  liable  for  the  death  of  an  employee  caused  by  the  careless  starting  of 
an  elevator  without  signal  by  another  employee  when  the  deceased  was  guilty 
of  contributory  negligence;  Price  v.  Houston  Direct  Nav.  Co.  46  Tex.  635,  holding 
a  steamboat  company  not  liable  for  death  of  clerk  caused  by  negligence  of  a 
fellow  servant  in  setting  fire  to  the  boat. 

Liability  of  master  for  providing  nnsafe  plac^e  to  work. 

Cited  in  Finalyson  v.  Utica  Min.  &  Mill  Co.  14  C.  C.  A.  492,  32  U.  S.  App.  143, 

67  Fed.  507   (dissenting  opinion),  on  liability  of  a  mining  company  for  failure 

to   take  due  precaution  to   protect  its  employees  against  avoidable  risks;    La 

Salle  V.  Kostka,  190  111.  130,  60  N.  E.  72  (affirming  92  111.  App.  91),  holding  a 

Am.   Dec.    Vol.    IX.— 36. 
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city  liable  to  an  employee  for  injuries  caused  by  the  caving  ip  of  a  ditch  due  to 
defective  "shoring  up**  of  its  sides;  Swift  v,  Ronan,  103  111.  App.^  475,  holding 
a  packing  company  liable  to  an  employee  working  in  a  car  which  car  waa 
bumped  by  a  locomotive  in  the  company's  employ  causing  the  employee  to  f^ll 
and  injure  himself;  Reichla  v.  Gruensf elder,  52  Mo.  App.  43;  Musick  v.  Jacob 
Dold  Packing  Co.  68  Mo.  App.  322, — holding  employer  liable  for  injury  to  a 
servant  who  did  not  know  that  a  tank  was  left  uncovered,  in  a  dark  room  and 
fell  into  it;  Span  v.  Ely,  8  Hun,.  255,  holding  a  physician,  attending  a  patient 
who  later  died  of  small  pox,  in  the  absence  of  care  and  prudence  in  directing  a 
servant  to  enter  and  whitewash  the  house  is  liable  to  said  servant  who  without 
negligence  entered  the  house  and  contracted  small  pox. 
Railroad  company's  duty  to  prevent  accidents. 

Cited  in  reference  note  in  75  A.  D.  310,  on  extent  of  railroad  company's  duty 
to  prevent  accidents. 
Sufficiency  of  general  allegations  of  master's  negligence. 

Cited  in  notes  in  59  L.R.A.  258,  on  sufficiency  of  general  all^^tions  of 
master's  negligence  with  reference  to  proper  structure,  machinery,  and  appli- 
ances; 59  Xi.R.A.  263,  on  sufficiency  of  general  allegations  of  master's  negligence 
with  reference  to  knowledge  of  condition  of  structure,  machinery,  and  appli- 
ances. 

65  AM.  DEO.  226,  DAVIS  T.  BRADLEY,  28  VT.  118. 
Factor's  Hen. 

Cited  in  reference  notes  in  83  A.  D.  699,  on  factor's  lien;  88  A.  D.  170,  on 
factor's  lien  on  consigned  goods. 
Sale  or  deliyery  of  goods  by  Indorsement  of  bill  of  lading. 

Cited  in  Hodges  ▼.  Kimball,  49  Iowa,  67.7,  31  A.  R.  158,  holding  that  con- 
structive possession  of  a  consignment  of  grain  to  commission  merchant  who 
had  already  made  advances  upon  it  begins  with  the  forwarding  of  the  bills  of 
lading,  and  attaching  creditors  of  vendor  before  such  time  take  priority  over 
him;  Dame  v.  Flint,  64  Vt.  533,  24  Atl.  1051,  holding  that  endorsement  and 
deposit  of  bills  of  lading  by  vendor  consigned  to  himself  in  post  office  at  Boston, 
addressed  to  a  purchaser  at  Windsor,  Vermont,  who  claimed  and  received  the 
same,  operates  as  a  sale  at  Boston;  Audenreid  v.  Randall,  3  Cliff.  99,  Fed.  Cas. 
No.  644,  holding  that  a  symbolical  delivery  of  a  consignment  of  coal  by  en- 
dorsement of  bill  of  lading  completes  the  sale  and  takes  contract  out  of  statute 
of  frauds. 

Cited  in  note  in  38  A.  D.  418,  on  effect  of  bill  of  lading  as  evidence  of  title. 

Distinguished  in  Rosenbaum  Bros.  v.  Hayes,  5  N.  D.  476,  67  N.  W.  951,  hold- 
ing that  a  mere  forwarding  of  a  bill  of  lading  for  a  consignment  of  sheep  to  fac- 
tor is  not  conclusive  evidence  in  the  face  of  evidence  of  a  contrary  intention 
of  such  delivery  to  factor  as  will  entitle  him  to  a  lien. 
Right  of  an  Indorsee  advancing  on  bill  of  lading. 

Cited  in  Tilden  v.  Minor,  45  Vt.  196,  holding  that  endorsement  and  delivery 
of  bill  of  lading  as  security  vests  title  in  the  endorsee;  Valle  v.  Cerre,  36  Mo. 
575,  88  A.  D.  161,  holding  that  authority  to  consignor  by  genera]  letter  of 
credit  from  consignee  to  draw  on  him  .for  shipment  made  constitutes  an  ad- 
vance in  the  nature  of  acceptance  and  entitles  the  consignee  to  a  lien  on  the 
goods  as  against  attaching  creditors  of  consignor;  Joslyn  v.  Grand  Trunk  R,  Co. 
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51  Vt.  92,  holding  that-  one  who' paid  a  draft  and  took  a  bill  of  lading  for 
corn  as  security  becomes  vested  with  title  to  com  and  recovery  may  be  had 
against  carrier  for  delivery  to  drawee  of  draft;  Crampton  v.  McBain,  71  Vt. 
242,  42  Atl.  611,  holding  that  title  to  a  carload  of  hay  vests  in  a  bank  which 
has  purchased  a  draft  and  taken  a  bill  of  lading  as  collateral  security  when 
the  draft  drawn  by  a  trustee  to  whom  the  hay  was  consigned  is  dishonored 
by  him. 

Distinguished  in  Bank  of  Litchfield  v.  Elliott,  83  Minn.  469,  86  N.  W.  454, 
holding  that  upon  proof  of  intention  of  shipper,  the  title  to  a  consignment  of 
a   carload   of   wheat  vested   in   the  consignee  and   not  in  the  endorsee  of  bill 
of  lading  who  cashed  a  draft  in  consideration  of  such  endorsement. 
Inyolce  or  shipplni^  receipt  as  substitute  for  bill  of  lading. 

Cited  in  Hunter  v.  Mathewson,  27  111.  App.  192,  holding  that  for  the  purpose 
of  constituting  a  symbolical  delivery  of  a  consignment  of  cattle  a  bill  of  lading 
is  not  indispensable  but  may  be  substituted  by  an  invoice  accompanied  by  evi- 
dence of  intention  of  actual  sale. 
Effect  of  shipment  of  goods  as  vesting  title  in  assignee. 

Cited  in  First  Nat.  Bank  v.  McAndrews,  5  Mont.  325,  51  A.  R.  51,  5  Pac 
879,  holding  that  in  absence  of  a  bill  of  lading  and  notice  of  shipment  mere 
shipment  of  goods  under  contract  whereby  consignee  is  to  sell  same  and  credit 
the  consignor  does  not  vest  title  in  consignee. 

Cited  in  notes  in  22  L.R.A.  419,  on  passing  of  title  of  consignment  for  sale  by 
delivery  to  carrier   for  transportation;   22   L.R.A.  423,  on   passing  of  title  to 
property  by   delivery   to   carrier  for   transportation  making  goods   deliverable 
to  consignor's  order. 
Conditional  delivery  of  goods  under  contract  of  sale. 

Cited  in  Armington  v.  Houston,  38  Vt.  448,  91  A.  D.  366,  holding  that  a  sale 
and  delivery  of  provisions  with  the  condition  that  title  is  to  remain  in  grantor 
until  they  were  paid  for  and  with  understanding  that  they  might  be  consumed 
by  vendee  is  valid,  and  goods  are  not  subject  to  attachment  by  creditors  of 
vendor. 
Estoppel  of  warehouseman  by  giving  warehouse  receipt. 

Cited  in  note  in  11  E.  R.  C.  123,  on  estoppel  of  warehouseman  by  giving 
warehouse  receipt. 

•5  AM.  DEC.  2S4,  MICHIGAN  STATE  BANK  ▼.  PECK,  28  VT.  200. 
Construction  of  guaranty  as  to  parties. 

Cited  in  Mitchell  v.  Railton,  45  Ma  App.  273,  holding  that  although  guar- 
anty be  addressed  to  one  only   it   is   admissible  in  evidence  in   favor  of  this 
person's  principal  if  aecompanfed  by  other  evidence  showing  that  it  was  intended 
for  the  firm  of  which  he  was  agent. 
<—  As  to  limit  or  continuance. 

Cited  in  Cheshire  Beef  Co.  v.  Thrall,  72  Vt.  9,  47  Atl.  160,  holding  that  a 
guaranty  for  the  future,  in  absence  of  language  to  indicate  a  continuing  guar- 
anty, will  be  construed  as  a  limited  one;  Bridgeport  Malleable  Iron  Co.  v.  Iowa 
Cutlery  Works,  130  Iowa,  736,  107  N.  W.  937,  holding  that  where  a  guaranty 
upon  all  the  evidence  is  ambiguous,  it  will  be  construed  against  the  guarantor, 
who  drew  the  instrument  as  a  continuing  guaranty  in  favor  of  the  other  party 
who  acted  upon   it  as  such;   Conduitt  v.  Ryan,  3  Ind.  App.  1,  29  N.  E.   160, 
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holdiDg  that  a  guaranty  which  maj  be  construed  as  a  continuing  guaranty 
may  be  revoked  as  to  additional  liability  thereafter. 

Cited  in  notes  in  66  A.  D.  619 ;  86  A.  D.  53, — on  continuing  guaranties. 

65  AM.  DEO.  240,  SUCKLBY  ▼.  ROTCHFORD,  12  GRATT.  60. 

I4ablllty  of  real  estate  for  decedent's  debts. 

Cited  in  Saddler  v.  Kennedy,  26  W.  Va.  636,  holding  that  the  real  estate  of 
deceased  is  subject  equally  with  the  personalty  to  payment  of  his  debts  and 
creditors  need  not  resort  to  substitution  if  the  personalty  is  insufficient; 
James  v.  Life,  92  Va.  702,  24  S.  E.  275,  holding  that  a  judgment  at  law  against 
the  deceased  need  not  be  received  by  creditors  against  the  devisees  or  heirs 
before  filing  a  bill  in  equity  to  subject  real  estate  to  payment  of  such  judg- 
ment. 

Cited  in  reference  note  in  1  A.  S.  K.  171,  on  real  property  as  not  merely 
secondary  fund  for  payment  of  decedent's  debts. 
Validity  of  rules  of  court. 

Cited  in  Smith  v.  Guckenheimer,  42  Fla.  1,  27  So.  900  (dissenting  opinion), 
on  the  invalidity  of  a  rule  of  court  in  conflict  with  the  statute  or  common 
law. 

Cited  in  reference  notes  in  87  A.  D.  627,  on  validity  of  rule  of  court  on  con- 
flict with  law;  14  A.  S.  R.  639,  on  validity  of  rules  of  court. 

Cited  in  note  in  41  A.  S.  R.  641,  on  limitations  upon  power  of  court  to  pre- 
scribe rules. 
Right  to  maintain  bill  of  review. 

Cited  in  note  in  36  L.R.A.  388,  on  necessity  of  showing  interest  in  order  to 
maintain  bill  of  review. 

•5  AM.  DEC.  247,  BURWEIilj  T.  HOBSON,  12  GRATT.  822. 
Easement  Implied  from  partition. 

Cited  in  Johnson  v.  Gould,  60  W.  Va.  84,  53  S.  E.  798,  holding  that,  where  an 
estate  was  partitioned,  under  a  will  into  two  parts,  one  of  which  was  a  dominant 
and  the  other  a  servient  estate  with  reference  to  a  spring,  equity  will  enjoin  the 
servient  tenant  from  interfering  with  the  other's  use  of  spring;  Powell  v.  Riley, 
15  Lea,  153,  holding  same  as  to  the  right  of  one  heir  to  maintain  a  drainage 
ditch  through  the  land  of  another  heir;  Switzer  v.  McCulloch,  76  Va.  777, 
holding  same  as  to  an  easement  in  a  drainage  ditch  where  an  estate  was  divided 
and  sold  to  separate  grantees;  Morrison  v.  King,  62  111.  30,  holding  that  the 
devisees  of  certain  parts  of  a  building,  all  of  which  were  constructed  with 
reference  to  each  other,  in  regard  to  easements  and  light,  may  be  enjoined  from 
so  altering  their  portions  as  to  impair  the  use  of  that  part  left  to  the  widow; 
Ellis  v.  Bassett,  128  Ind.  118,  25  A.  S.  R.  421,  27  N.  E.  344,  holding  that  upon 
partition  of  land  into  two  parcels,  one  going  to  the  widow  and  the  other  sold, 
the  widow's  grantee  has  the  same  right  to  an  easement  over  the  other  as  was  en- 
joyed by  the  original  owner;  Howell  v.  Estes,  71  Tex.  690,  12  S.  W.  62,  holding 
that  a  devise,  by  owner  to  adjoining  buildings  of  one  carries  with  it  the  right 
to  use  a  partition  stairway  to  the  second  story  of  the  other,  as  it  had  been 
used  prior  to  the  devise;  Goodall  v.  Godfrey,  53  Vt.  219,  38  A.  R.  671,  holding 
that  upon  partition  of  an  estate,  a  part  going  to  the  widow  and  the  other  to  the 
heirs,  upon  death  of  widow  her  easement,  over  the  heir's  land,  passes  to  those 
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holding  under  her;  Linkenhoker  v.  Graybill,  80  Va.  835,  holding  that  wher^ 
an  estate  has  been  divided  and  sold  to  two  separate  grantees,  the  dominant 
tenant  cannot  abandon  his  easement  over  the  othei''s  land  and  build  a  public 
road  in  another  direction  over  the  same. 

Cited  in  note  in  57  A.  D.  767,  on  mode  of  severance  as  affecting  continuance  of 
easement. 
Rights  of  landowners  to  natural  flow  of  a  stream. 

Cited  in  Sanderlin  v.  Baxter,  76  Va.  299,  44  A.  *R.  166,  holding  that  equity 
will  enjoin  the  maintenance  of  a  dam  which  interferes  with  complainant's  rights, 
established  in  a  suit  at  law;  Richmond  v.  Test,  18  Ind.  App.  482,  48  N.  E.  610, 
holding  municipality  not  liable  to  a  lower  riparian  owner  for  polluting  the 
water  of  a  stream,  when  its  sewers  have  been  constructed  to  conform  to  the 
natural  drainage  and  to  flow  in  water  courses  previously  carrying  off  surface 
waters. 

Cited  in  reference  notes  in  69  A.  D.  94,  on  right  of  riparian  owner  to  flow  of 
water;  71  A.  D.  625,  on  right  of  lower  proprietor  to  erect  anything  to  obstruct 
natural  flow  of  water;  82  A.  D.  188,  on  rights  of  riparian  proprietors;  90  A.  D. 
174,  as  to  law  of  riparian  rights;  68  A.  D.  331,  on  rights  of  prior  appropriator 
of  water  for  mining  purposes;  77  A.  S«  B.  171,  on  right  of  riparian  owners  to 
divert  water. 

—  As  to  flood  waters. 

Cited  with  special  approval  in  Cook  ▼.  Seaboard  Air  Line  R.  Co.  107  Va.  32, 
122  A.  S.  R.  825,  10  L.R.A.(N.S.)  966,  67  S.  E.  564,  holding  that  a  railroad 
company  is  liable  for  interfering  with  flood  waters  the  same  as  for  interfering 
with  the  regular  flow  of  the  stream. 

Cited  in  Fordham  v.  Northern  P.  R.  Co.  30  Mont.  421,  104  A.  S.  R.  729,  66 
L.R.A.  666,  76  Pac.  1040;  Uhl  v.  Ohio  River  R.  Co.  56  W.  Va.  494,  107  A.  S.  R. 
068,  68  L.R.A.  138,  49  S.  £.  378,  3  A.  &  E.  Ann.  Cas.  301,— holding  that  flood 
waters  are  a  part  of  a  stream  and  damages  will  lie  against  a  railroad  company 
for   interference   therewith. 

Distinguished  in  Illinois  C.  R.  Co.  v.  Bethel,  11  111.  App.  17;  Kansas  City, 
M.  &  B.  R.  Co.  v.  Smith,  72  Miss.  677,  48  A.  a  R.  679,  27  L.R.A.  762,  17  So. 
78, — holding  a  railroad  company  not  liable  for  the  damage  to  a  landowner 
effected  by  an  extraordinary  flood  when  the  railroad  embankment  left  the  stream 
unobstructed  for  the  purposes  of  all  ordinary  overflows. 

—  Embankments  against  overflow. 

Cited  in  Cairo,  V.  A  C.  R.  Co.  v.  Brevoort,  26  L.R.A.  627,  62  Fed.  129, 
holding  that  the  flow  of  a  river  when  swollen  beyond  the  low  water  mark  of 
the  dry  seasons  by  the  ordinary  rains  which  fall  in  wet  seasons  does  not  con- 
stitute surface  water  which  may  be  turned  by  embankments;  Burke  ▼.  Sani- 
tary Dist.  162  111.  126,  28  N.  E.  670;  Keck  v.  Venghause,  127  Iowa,  629,  103 
N.  W.  773,  4  A.  &  E.  Ann.  Cas.  716, — holding  that  a  landowner  cannot  lawfully 
embank  against  the  natural  overflow  of  a  stream  to  injure  the  land  of  an- 
other by  increasing  the  overflow  on  the  latter's  land;  O'Connell  v.  East  Ten- 
nessee, V.  &  G.  R.  Co.  87  Ga.  246,  27  A.  S.  R.  246,  13  L.R.A.  394,  13  S.  E.  489, 
holding  a  railroad  company  liable  for  so  constructing  an  embankment  as  to 
cause  excessive  overflows  to  the  injury  of  complainant's  land;  Sullivan  v. 
Dooley,  31  Tex.  Civ.  App.  689,  73  S.  W.  82,  holding  that  where  a  stream  found- 
ing a  boundary  between  two  landowners  overflows  both,  the  one  owning  the  lower 
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land  will  be  enjoined  from  erecting  a  levee  causing  an  unnatural  flow  onto  the 
land  of  the  other. 

Cited  in  reference  notes  in  97  A.  D.  565,  on  right  of  landowner  to  protect  him- 
self from  rivers  and  overflows  by  dams,  levees,  and  other  means  which  result  in- 
juriously to  others;  2  A.  S.  R.  785,  on  riparian  owner's  right  to  maintain  dike 
so  as  to  flood  land  of  opposite  owner. 

Cited  in  note  in  25  L.R.A.  531,  on  right  to  build  levees  to  prevent  water  over- 
flowing river  banks.  • 
Liability  for  diversion  of  stream. 

Cited  in  reference  note  in  35  A.  S.  R.  413,  on  injury  caused  by  diversion  of 
stream. 

Cited  in  note  in  25  E.  R.  C.  425,  on  liability  of  landowner  for  changing  flow 
of  water. 

Injunction  against  obstruction  of  stream. 

Cited  in  Masonic  Temple  Asso.  v.  Banks,  04  Va.  695,  27  S.  £.  490,  holding 
a  city  contractor  enjoinable  from  obstructing  the  flow  of  a  stream  causing  it  to 
flow  into  complainant's  cellar. 

Cited  in  notes  in  20  L.R.A.  164,  on  mandatory  injunctions  as  to  obstruction 
or  diversion  of  watercourse;  10  E.  R.  C  313,  on  injunctive  relief  against  disturb- 
ance of  easement. 

65  AM.  DEC.  254,  BAIjTIMORE  &  O.  R.  CO.  v.  GALIiAHUE,  12  GRATT. 

655. 
liiablllty  of  foreign  corporations  in  states  where  licensed  or  rechartered. 

Cited  in  Goshom  v.  Ohio  County,  1  W.  Va.  308,  holding  an  act  of  legislature 
authorizing  a  foreign  corporation  to  do  business  in  that  state  and  granting  it 
all  the  privileges  and  rights  conferred  upon  it  by  the  foreign  state  makes  company 
a  domestic  corporation;  Baltimore  &  O.  R.  Co.  v.  Marshall  County,  3  W.  Va, 
319,  holding  that  an  act  of  state  chartering  a  railroad  company  empowers  the 
state  to  tax  corporation. 
litablltty  of  foreign  corporation  to  be  sued. 

Cited  in  Colorado  Iron  Works  v.  Sierra  Grande  Min.  Co.  15  Colo.  499,  22 
A.  S.  R.  433,  25  Pac.  325,  holding  proper  construction  of  statute  renders  a 
foreign  corporation  amenable  to  a  domestic  court  in  an  action  to  recover  the 
purchase  price  of  machinery  bought  by  it  in  this  state;  Baltimore  ft  O.  R.  Co. 
V.  Knootz,  104  U.  S.  5,  26  L.  ed.  643;  Hall  v.  Bank  of  Virginia,  14  W.  Va.  584,— 
holding  same  as  to  attachment  against  a  nonresident  bank  having  transactions  in 
this  state;  Baltimore  &  O.  R.  Co.  v.Wightman,  29  Gratt.  431,  26  A.  R.  384, 
holding  same  in  an  action  for  wrongful  death  against  a  railroad  company 
chartered  in  another  state;  Baltimore  &  0.  R.  Co.  v.  Pittsburg,  W.  &  K.  R,  Co. 
17  W.  Va.  812,  holding  that  a  corporation  though  chartered  in  another  state 
when  granted  the  right  to  do  business  in  this  state  becomes  a  domestic  corpo- 
ration and  may  be  sued  in  the  courts  of  this  state,  the  federal  courts  not  having 
jurisdiction ;  Baltimore  &  O.  R.  Co.  y.  Cary,  28  Ohio  St.  .208 ;  Martin  v.  Bal- 
timore &  O.  R.  Co.  (Gerling  v.  Baltimore  &  O.  R.  Co.)  151  U.  S.  673,  38  L.  ed. 
311,  14  Sup.  Ct.  Rep.  533, — rholding  that  the  Federal  courts  .*have  jurisdiction  in 
suits  brought  in  one  state,  against  a  railroad  corporation,  licensed  in  that  state 
but  organized  and  chartered  in  another. 

Cited  i9  reference  notes  in  34  A.  S.  R.  293,  as  to. whether  foreign  .corporation 
may  be  sued;  41  A.  S.  R.  837,  as  to  where  foreign  corporations  may  be  sued. 
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Cited  in  note  in  7  E.  R.  C.  691,  on  right  to  maintain  action  against  foreign 
corporation. 
«—  Salts  on  foreign  caasee  of  action. 

Cited  witli  special  approval  in  Baltimore  &  0.  R.  Co.  y.  Harris,  12  Wall.  65, 
20  L.  ed.  354,  holding  a  railroad  company  organissed  and  chartered  in  Mary- 
land, but  licensed  in  both  Virginia  and  the  District  of  Columbia,  may  be  sued  in 
the  District  for  injuries  done  in  Virginia. 

Cited  in  Central  R.  &  Bkg.  Co.  v.  Carr,  76  Ala.  388,  52  A.  R.  339,  holding  that 
under  statute  foreign  corporations  doing  business  in  this  state,  cannot.be  sued  in 
this  state  on  a  cause  of  action  arising  in  another  state;  Humphreys  y.  Newport 
News  &  M.  Valley  Co.  33  W.  Va.  135,  10  S.  E.  39,  holding  that  a  foreign  corpora- 
tion doing  business  in  this  state  like  a  nonresident  may  be  sued  on  a  cause  of 
action  arising  outside  the  state  whereyer  seryice  may  be  legally  had. 
'— Garnishment  of  foreign  corporation « 

Cited  in  Mahany  y.  Kephart,  15  W.  Va.  609;  Baltimore  &  O.  R.  Co.  v.  Allen, 
58  W.  Va.  388,  112  A.  8.  R.  975,  3  L.R.A.(N.S.)  608,  52  S.  E.  465,— holding 
that  a  railroad  company  doing  business  in  one  state,  although  chartered  in 
another  state,  may  be  proceeded  against  as  a  garnishee  regardless*  of  the  juris- 
diction of  the  contract  by  which  the  debt  is  due  the  debtor  from  such  corpo- 
ration; Pennsylyania  R.  Co.  y.  Peoples,  31  Ohio  St.  537,  holding  foreign  railroad 
company  liable  in  garnishment  proceedings  on  local  debt. 
lilablllty  of  corporation  In  garnishment  proceedings. 

Cited  in  Buffham  y.  Racine,  26  Wis.  449  (dissenting  opinion),  un  construc- 
tion of  a  statute  so  as  not  to  exempt  a  municipality  from  garnishment  pro- 
ceedings; Baltimore  &  O.  R.  Co.  y.  Gallahue,  14  Gratt.  563,  holding  moneys 
earned  by  a  contractor  but  held  by  a  railroad  company  and  subject  to  for- 
feiture upito  a  certain  date  cannot  be  attached  prior  to  that  date  under  garnish- 
ment proceedings;  Chesapeake  &  O.  R.  Co.  v.  Paine,  29  Gratt.  502,  holding  that 
a  corporation  may  be  garnished  and  its  stockholders'  shares  attached  by  a 
creditor  of  such  stockholder. 

Cited  in  reference  notes  in  72  A.  D.  340,  on  liability  of  railroad  corporation 
to  attachment;  100  A.  D.  51i^  on  liability  of  corporation  to  proceedings  supple- 
mental to  execution. 

Cited  in  note  in  28  L.R.A.  600,  on  application  of  ordinary  garnishment  laws 
to  carriers. 

Distinguished  in  Brown  y.  Gates,  15  W.  Va.  131,  holding  that  moneys  in  the 
hands  of  a  city  treasurer,  raised  by  taxation,  are  not  subject  to  attachment 
in  garnishment  proceedings  on  a  judgment  against  a  city;  Ringold  y.  Suiter, 
35  W.  Va.  186,  13  S.  E.  46,  holding  that  an  attachment  in  garnishment  pror 
ceeding  may  reach  all  property  and  debts  of  the  debtor  in  tb^  possession  of  the 
garnishee  up  to  the  time  of  the  latter's  answer. 
Corporation  as  a  ''person*'  under  statute. 

Cited  in  Quesenberry  y.  People's  Bldg.  Loan  &  Say.  Asso.  44  W.  Va.  512^  30 
S.  E.  73,  holding  that  a  corporation  is  a  ''person"  within  the  meaning  of  that 
term  as  used  in  a  statute  and  subject  to  the  same  rules  of  serviee  of  process 
and  suit  as  individuals;  Shockley  y.  Fisher,  75  Mo.  498,  holding  same  as  to  a 
corporation  within  the  meaning  of  a  statute  authorizing ,  assignment  for.  the 
benefit  of  creditors;  Western  U.  Teleg.  Ca  y.  Richmond,  26  Gratt.  1,  holding 
same  as  to  a  telegraph  company  within  the  meaning  of  a  city  ordinance  autltor- 
izing  a  tax;  Crafford  y.  Warwick  County,  87  Va.  110,  10  L.R.A.  129,  12  S.  E. 


Digitized  by  VjOOQ IC 


65  AM.  DEC]  NOTES  ON  AlklERICAN  DECISIONS.  568 

147,  holding  sa^ie  as  to  a  statute  requiring  that  upon  application  of  ^petrsons," 
paying  one-third  the  real  estate  taxes,  the  court  shall  order  a  popular  election 
upon  the  question  of  changing  the  court  house  site;  Wetzel  &  T.  R.  Co.  v.  Tennis 
Bros.  Co.  76  a  C.  A.  266,  146  Fed.  468,  7  A.  &  E.  Ann.  Cas.  426  (affirming  140 
Fed.  193),  holding  same  as  to  a  construction  corporation  under  a  statute  creat- 
ing a  lien  for  work  done  by  persons  for  a  corporation. 

Cited  in  reference  notes  in  74  A.  D.  133,  on  '^person''  as  including  corporation; 
85  A.  D.  628,  on  corporations  being  deemed  persons  for  civil  purposes;  22 
A.  S.  R.  440,  on  corporations  as  "persons." 

Distinguished  in  Lynchburg  v.  Norfolk  &  W.  R.  Co.  80  Va.  237,  56  A.  R.  592, 
holding  that  upon  viewing  the  context  of  statute  the  term  "persons"  should  not 
be  construed  to  include  corporations. 
—  Under  statutes  regulating  process  against  ''persons.*' 

Cited  in  Portsmouth  Gas  Co.  v.  Sanford,  97  Va.  124,  75  A.  S.  R.  778,  45  LJ^.A. 
246,  33  S.  E.  516,  holding  that  the  term  "person"  in  a  statute  providing  for 
garnishment  proceedings   includes  municipal   corporations  which  may  be  ga^ 
nished  in  the  same  manner  as  a  private  individuaL 
Construction  of  statute  as  to  service  of  process. 

Cited  in  Dixon  v.  Order  of  Railway  Conductors,  49  Fed.  910,  holding  a  local 
secretary  of  a  foreign  beneficent  organization  insuring  in  this  state  is  an 
"agent"  within  the  meaning  of  the  statute  for  the  purpose  of  receiving  service 
of  process. 

Cited  in  reference  note  in  96  A.  D.  754,  on  service  of  process  on  corporations, 
domestic  and  foreign. 
Mode  of  answer  by  corporation. 

Cited  in  Chicago,  R.  I.  &  P.  R.  Co.  v.  Mason,  11  IlL  App.  526,  holding  corpora- 
tion may  answer  garnishment  under  seal  without  oath;  Teter  v.  West  Virginia 
C.  &  P.  R.  Co.  36  W.  Va.  433,  14  S.  E.  146,  holding  that  in  trying  a  motion  by  a 
railroad  company  to  dissolve  an  injunction,  the  statement  must  be  signed  and 
sealed  by  the  president,  but  cannot  be  sworn  to. 
Declarations  of  agent  to  bind  principal. 

Cited  in  Fisher  v.  West  Virginia  &  P.  R.  Co;  42  W.  Va,  183,  33  L.R.A.  69,, 
24  S.  E.  570,  on  necessity  that  admission  by  agent  be  in  course  of  employ- 
meoX  to  bind  principal. 
Judicial  notice  as  to  incorporation. 

Cited  in  Dart  v.  Baltimore  &  0.  R.  Co.  6  W.  Va.  356,  holding  that  the  court 
will  take  judicial  notice  of  the  incorporation  of  a  railroad  company  under  a 
former  statute. 
Domicil  of  corporation. 

Cited  in  reference  notes  in  83  A.  D.  333;  86  A.  D.  134, — on  domicil  of  corpo- 
ration; 73  A.  D.  323,  on  residence  of  corporation;  88  A.  D.  581,  on  location  of 
corporations  created  without  locality  specified  in  their  charters;  96  A.  D.  475, 
on  residence  of  corporation;  4  A.  S.  R.  760,  on  corporation  residence  in  state 
of  creation  only. 

Cited  in  note  in  70  L.RJI.  698,  on  constructive  domestic  residence  of  foreign 
corporation. 
Necessity  for  corporate  seal. 

Cited  in  note  in  50  A.  S.  R.  154,  on  necessity  for  corporate  seal  in  the 
United  States. 
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65  AM.  D£C.  264,  DIIiWORTH  V.  COM.  1%  6RATT.  680. 
Incompetence  of  jurors  as  ground  for  new  trial. 

Cited  in  State  ▼.  McDonald,  9  W.  Va.  456;  Flesher  v.  Hale,  22  W.  Va.  44,— 
holding  that  unless  the  prisoner  was  prejudiced  by  a  juror  serving  in  the  trial 
a  cause  for  challenge  which  existed  against  him  before  he  was  sworn  and  of 
which  the  prisoner  had  neither  actual  or  imputed  knowledge  until  after  verdict, 
is  not  ground  for  a  new  trial;  Sweeney  v.  Baker,  13  W.  Va,  158,  31  A.  R.  757, 
holding  same  in  a  civil  action  for  libel ;  Thompson  v.  Douglass,  35  W.  Va.  337, 
13  S.  £.  1015,  holding  the  mere  exclusion  of  a  juror  upon  challenge  for  cause 
based  upon  insufficient  ground  is  not  cause  for  reversal;  Bristow  v.  Com.  15 
Gratt.  634,  holding  where  objection  is  not  taken  by  prisoner  until  after  verdict 
rendered,  its  overruling  will  not  be  ground  for  new  trial  unless  prisoner  was 
prejudiced. 
« Where  petit  juror  has  served  on  grand  jury. 

Cited  in  Bennett  v.  State,  24  Wis.  57,  holding  where  the  names  of  the  grand 
jurors  do  not  appear  in  the  indictment,  and  the  fact  that  one  was  petit  juror 
was  not  known  to  prisoner's  counsel,  that  it  is  ground  for  a  new  trial  if  ex- 
ception is  taken  before  judgment;  United  States  v.  Christensen,  7  Utah,  20, 
24  Pac.  618,  holding  that  when  the  prisoner  had  no  notice  that  one  of  his  petit 
jurors  had  served  on  the  grand  jury  until  after  verdict  an  objection  after  verdict 
should  be  sustained  and  a  new  trial  granted. 
Former  Jeopardy  by  discharge  of  jury. 

Cited  in  State  v.  Pritchard,  16  Nev.  101,  holding  that  where  a  juror's  incom- 
petency was  first  made  known  to  the  court  after  jury  was  sworn  he  may  dis- 
charge the  juror  without  placing  the  prisoner  in  jeopardy;  Douthitt  v.  State, 
144  Ind.  397,  42  N.  E.  907;  State  v.  Hansford,  76  Kan.  678,  14  L.R.A.(N.S.) 
548,  92  Pac.  551, — ^holding  same  as  to  the  court's  right  to  discharge  the  whole 
jury  and  empanel  another  even  after  the  introduction  of  testimony;  State  v. 
Lee,  65  Conn.  265,  48  A.  8.  R.  202,  27  L.R.A.  498,  30  Atl.  1110,  on  discharge 
of  a  juror  for  incapacity  as  not  exhausting  jeopardy. 
Tin»e  for  objection  to  Jnry. 

Cited  in  State  v.  Greer,  22  W.  Va.  800,  holding  that  mjsconduct  of  a  jury 
after  being  sworn  will  not  be  ground  for  new  trial  unless  the  petitioner  calls 
the  attention  of  the  court  to  such  misconduct  as  soon  as  possible  thereafter. 

Cited  in  note  in  1  A.  S.  R.  623,  on  discharge  of  juries  or  jurors  for  objections 
existing  at  time  of  juror's  acceptance. 

65  AM.  DEC.  288,  PARKBR  ▼.  KANE,  4  WIS,  1,  Reaffirmed  on  pro- 
ceedings in  error  in  later  action  of  ejectment  between  same  parties 
in  22  How.  1,  16  L.  ed.  286. 

Effect  of  destruction  or  cancellation  of  deed  or  lease. 

Cited  in  Sutton  v.  Jervis,  31  Ind.  265,  99  A.  D.  631,  holding  destruction,  not 
shown  to  be  voluntary,  and  execution  of  new  deed  to  son  does  not  bar  widow's 
rights  as  against  mortgage  in  which  she  did  not  join. 

Cited  in  reference  notes  in  68  A.  D.  648,  on  effect  of  destruction  of  cancela- 
tion of  deed  by  grantee  or  its  surrender  to  grantor;  91  A.  D.  672,  on  cancelation, 
destruction,  alteration,  or  redelivery  of  deed  as  revesting  title  in  grantor; 
46  A.  S.  R.  483,  on  effect  of  grantee's  surrender  or  destruction  of  title  deed 
on  his  title  to  the  land. 
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Cited  in  noteu  in  12  A.  D.  688,  on  effect  of  destruction  or  redeliTery  of  deed 
by  mutual  consent;  18  L.R.A.(N.S.)  1173,  on  effect  of  destruction  or  eanoela- 
tion,  or  redelivery  to  grantor  for  that  purpose,  of  delivered  but  unrecorded  deed; 
15  £.  R.  C.  536,  on  cancelation  of  lease  as  surrender  by  lessee. 

—  Voluntary  destruction. 

Cited  in  Bogie  v.  Bogie,  35  Wis.  659;  Rogers  v.  Rogers,  53  Wis.  36,  40  A.  R. 
750,  10  N.  W.  2, — holding  it  does  not  revest  legal  title  in  grantor;  Price  v. 
Osborn,  34  Wis.  34,  on  whether  grantee  under  like  circumstances  can  give  parol, 
evidence  of  his  title;  Albrecht  v.  Albrecht,  121  Iowa,  521,  96  N.  W.  1087, 
holding  grantee  consenting  to  destruction,  and  substitution  of  a  trust  deed 
cannot  claim  rights  under  the  first  deed;  Albright  v.  Albright,  70  Wis.  528, 
36  N.  W.  254,  holding  consent  to  destruction  obtained  through  threats  not 
voluntary  so  as  to  preclude  grantee  from  proving  title  by  parol;  Slaughter  v. 
Bernards,  97  Wis.  184,  72  N.  W.  977,  holding  equity  of  redemption  not  extin- 
guished by  'instrument  attempting  to  cancel  deed  and  purchase  money  mort- 
gage. 

Distinguished  in  Wilke  v.  Wilke,  28  Wis.  296,  holding  voluntary  destruction 
does  not  preclude  parol  proof  of  title  by  innocent  purchaser  from  grantee; 
Lampe  v.  Kennedy,  56  Wis.  249,  14  N.  W.  43,  holding  voluntary  destruction  gives 
priority  to  an  innocent  purchaser  from  grantor,  his  deed  being  recorded  first. 

—  Fraudulent  destruction. 

Cited  in  Miser  Gold  Min.  &  Mill.  Co.  v.  Moody,  37  Colo.  310,  86  Pac.  335, 
holding  it  does  not  destroy  title  and  that  execution  of  another  deed  will  be 
decreed. 

What  constitutes  notice  of  defect  In  title. 

Cited  in  Pringle  v.  Dunn,  37  Wis.  449,  19  A.  R.  772,  holding  anything  sufficient 
to  put  purchaser  on  inquiry  operates  as  notice;  Lament  v.  Stimson,  5  Wis.  443. 
holding  same  though  otherwise  as  to  mere  rumor  or  suspicion  of  defect;  Wickes 
V.  Lake,  25  Wis.  71  (dissenting  opinion),  on  insufficiency  of  mere  rumor  or  gen- 
eral assertions  as  notice. 

Cited  in  reference  notes  in  71  A.  D.  421,  on  possession  as  notice;  74  A.  D. 
178,  on  when  subsequent  purchaser  is  charged  with  notice;  77  A.  D.  459,  on 
possession  of  land  as  constructive  notice  of  title;  85  A.  D.  177,  on  mere  rumor 
or  suspicion  of  defect  of  title  as  constructive  notice. 

Cited  in  notes  in  62  A.  D.  321,  on  inference  of  notice  arising  from  newspaper 
articles  or  puMicatton  not  required  or  authorized  by  law;  4  L.RJ^.  717,  defining 
actual  and  constructive  notice  of  conveyances. 
Notice  to  one  tenant  In  common  as  notice  to  his  cotenant. 

Cited  in  Pyne  v.  Knight,  130  Iowa,  113,  106  N.  W.  505,  holding  it  unavailable 
though  parties  became  cotenants  by  same  purchase;  Greer  y.  UigginA,  8  Kan. 
519,  holding  it  unavailable  where  evidence  showed  that  no  agency  existed  be- 
tween the  parties;  Strickland  v.  Capital  city  Mills,  74  S.  C.  16,  7  L.R.A.(N.S.) 
426,  54  S.  E.  220,  holding  same  where  evidence  failed  to  show  the  relation  of 
principal  and  agent. 
Power  of  legislature  to  enact  statutes  of  limitation. 

Cited   in   Falkner  v.   Dorman,   7   Wis.   388,   sustaining  power  provided   some 
remedy  and  a  reasonable  time  of  enforcement  is  given. 
«  Power  as  to  change  of  limitation  on  existing  actions. 

Cited  in  Pereles  v.  Watertown,  6  Biss,  79,  Fed.  Cas.  No.  10,980>  holding  statute 
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leaving  a  limitation  of  but  one  year  on  municipal  bonds  invalid;  Baker  v.  Co- 
lumbia County,  39  Wis.  444,  sustaining  statute  leaving  limitation  of  two  years 
on  a  tax  receipt;  Merchants*  Nat.  Bank  v.  Braithwaite,  7  N.  D.  358,  66  A.  S. 
R.  653,  75  N.  W.  244,  sustaining  statute  leaving  a  limitation  of  thirteen  months 
on  a  judgment;  Howell  v.  Howell,  15  Wis.  55,  sustaining  statute  leaving  a  limi- 
tation of  nine  years  on  a  trust  not  cognizable  at  law;  Odum  v.  Gamer,  86 
Tex.  374,  25  S.  W.  18,  sustaining  statute  leaving  a  limitation  of  one  month 
on  right  to  sue  out  writ  of  error;  Plum  v.  Fond  du  Lac,  51  Wis.  393,  8  N.  W. 
283,  sustaining  statute  leaving  eighty  days  in  which  to  file  notice  of  injuries 
from  defective  road. 

Cited  in  notes  in  10  L.R.A.  512,  on  applicability  of  statute  of  limitations  to 
claims  which  have  partly  run  before  its  enactment;  111  A.  S.  R.  460,  on  con- 
struction of  statutes  as  to  retrospective  operation. 
Necessity  of  pleading  statute  of  limitations. 

Cited  in  Bartles  v.  Gibson,  17  Fed.  293,  holding  it  waived  unless  raised  by 
answer  or  demurrer. 

Cited  in  reference  notes  in  37  A.  8.  R.  787;  37  A.  S.  R.  890, — on  necessity 
that  statute  of  limitations  be  pleaded;  72  A.  D.  590,  on  taking  advantage  of 
statute  of  limitations  by  demurrer. 

Cited  in  note  in  39  L.  ed.  U.  8.  984,  on  necessity  of  pleading  statute  of  limi- 
tations. 
Wlien  statute  of  limitations  is  applicable,  to  existing  actions. 

Cited  in  Cleveland  Ins.  Co.  v.  Reed,  1  Biss.  180,  Fed.  Cas.  No.  2,889,  holding 
statute  applicable  to  an  action  accrued  at  time  of  its  enactment;  State  ex  rel. 
Davis  &  S.  Lumber  Co.  v.  Pors,  107  Wis.  420,  51  L.R.A.  917,  83  N.  W.  706, 
holding  by  analogy  that  statute  requiring  lands  once  withdrawn  to  be  first  of- 
fered at  public  sale  includes  lands  withdrawn  before  its  passage. 
When  limitations  commence  on  action  to  correct  mistake  in  a  deed. 

Cited  in  Godkin  v.  Cohn,  25  C.  C.  A.  657,  53  U.  S.  App.  4,  80  Fed,  458,  hold- 
ing limitation  on  action  to  correct  mistake  in  conveyance  prior  to  issuance  of 
patent  does  not  commence  until  date  of  latter. 
Accrual  of  equitable  actions  subject  to  ten-year  limitation. 

Distinguished  in  Waldo  v.  Rice,  14  Wis.  286,  holding  limitation  or  right  to 
redeem  does  not  commence  as  long  as  mortgagor  does  not  take  possession  or 
do  other  inconsistent  acts. 
Limitation  on  equitable  actions  not  expressly  named  in  statute. 

Cited  in  Kropp  v.  Kropp,  97  Wis.  137,  72  N.  W.  381,  holding  it  is  ten  years. 
Conclusiveness  of  government  surveys. 

Cited  in  State  ex  rel.  Brayton  v.  Merriman,  6  Wis.  14,  holding  they  are  prima 
facie  correct  though  subject  to  rebuttal. 
Scope  of  partition  decree. 

Cited  in  Parker  v.  Kane,  22  How.  1,  16  L.  ed.  286,  holding  partition  cimclusive 
as  to  all  titles  which  might  therein  have  been  settled. 

65  AM.  DEC.  208,  SHIELDS  v.  FUIil/ER,  4  WIS.  109. 
Rights  and  duties  of  surviving  partner  as  to  assets. 

Cited  in  Stubbings  v.  O'Connor,  102  Wis.  352,  78  N.  W.  577,  upholding  right 
to  possession  of  assets  for  purpose  of  settling  up  business:  Hanson  v.  Metcnlf,  46" 
Mtrin.  25,  48  N.  W.  441,  upholding  ex<^usivetiess  of  title  to  ftss^ts  for  same  pur- 
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poses  send  citing  annotation  also  on  this  point;  Rogers  v.  Flournoy,  21  Tex.  Civ. 
App.  556,  54  S.  W.  386,  upholding  title  to  assets  as  trustee  for  creditors  and 
ultimately  for  heirs  of  deceased  member  and  citing  annotation  also  on  this  point. 

Cited  in  reference  notes  in  93  A.  D.  611,  on  power  of  surviving  partner  to  sue 
administrator  of  deceased  partner;  99  A.  D.  421,  on  surviving  partner's  rights 
and  duties  concerning  partnership  property;  86  A.  D.  602;  24  A.  S.  R.  186, — 
on  powers  of  surviving  partner;  4  A.  S.  R.  464;  21  A.  S.  R.  693;  67  A.  S.  R. 
166,— on  rights  of  surviving  partner;  6  A.  S.  R.  22;  40  A.  S.  R.  561;  79  A.  S.  R. 
709, — on  powers  and  duties  of  surviving  partners;  4  A.  S.  R.  465;  35  A.  S.  R. 
461, — on  surviving  partner's  right  to  make  assignment  for  benefit  of  creditors; 
57  A.  S.  R.  156,  on  compensation  of  surviving  partner;  4  A.  8.  R.  307;  40  A.  8. 
R.  95;  15  A.  S.  R.  893,— on  right  of  surviving  partner  to  compensation  for  wind- 
ing up  affairs  of  partnership. 

Cited  in  notes  in  40  A.  S.  R.  662,  on  powers,  rights,  liabilities,  and  remedies 
of  partners  after  dissolution;  112  A.  S.  R.  843,  on  right  of  surviving  partner  of 
commercial  firm  to  compensation  for  winding  up  affairs. 

—  Right  to  suo  on  choses  In  action. 

Cited  in  Hargadin^  v.  Gibbons,  45  Mo.  App.  460,  upholding  exclusive  right  to 
maintain  action  on  a  partnership  judgment  and  citing  annotation  also. 

—  Ijiability  as  a  trustee. 

Annotation  cited  in  Tennant  v.  Dunlop,  97  Va.  234,  33  S.  E.  620,  sustaining 
duty  to  make  complete  disclosure  on  purchase  of  survivor's  interest. 

—  Bights  as  to  partnership  real  estate. 

Annotation  cited  in  Hannegan  v.  Roth,  12  Wash.  65,  40  Pac  636,  holding  heirs 
take  subject  to  debts  and  under  trust  for  the  firm. 

Cited  in  reference  note  in  45  A.  S.  R.  486,  on  sale  of  real  estate  by  surviving 
partner  to  pay  firm  debts. 
Bight  of  one  partner  to  sue  copartner  in  action  at  law. 

Cited  in  Zimmerman  v.  Chambers,  79  Wis.  20,  47  N.  W.  947,  denying  right  to 
sue  for  partnership  property. 
JBffect  of  partner's  death  on  partnership  assets. 

Cited  in  reference  note  in  76  A.  D.  99,  on  effect  of  death  of  partner  on  partner- 
ship assets. 
Bights  of  personal  representatives  of  deceased  partner. 

Cited  in  reference  note  in  4  A.  S.  R.  465,  on  rights  of  personal  representativos 
of  deceased  partner. 

65  AM.  DEO.   808,  TOUN6  T.  WRIGHT,   4  WIS.    144,  Reaffirmed  on 

later  appeal  in  6  Wis.  127,  70  A.  D.  458. 
lilabllity  of  principal. 

Cited  in  Bentley  v.  Doggett,  51  Wis.  224,  37  A.  R.  827,  8  N.  W.  156,  holding 
secret  instructions  immaterial  as  to  party  extending  credit  on  strength  of  ap- 
parent authority. 
Right  to  specific  performanoe. 

Cited  in  reference  notes  in  71  A.  D.  734,  on  specific  performanoe  of  contract  to 
convey  land;  63  A.  S.  R.  261,  on  defenses  to  bill  for  specific  performance. 
»  As  affected  by  change  In  property  Talnes. 

Distinguished  in  King  v.  Raab,  123  Iowa,  632,  99  N.  W.  306,  holding  lessee 
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Attemptiiig  to  enforce  option  of  purchase  required  to  aiwume  expense  of  paving 

laid  since  execution  of  lease. 

What  satisfies  an  a^eement  to  oonvey  In  general  terms. 

Cited  in  Wright  v.  Young,  6  Wis.  127,  70  A.  D.  453,  holding  same  contract  as 
litigated  in  cited  case  not  satisfied  by  quit  claim  deed  without  release  of  dower; 
Arentsen  v.  Moreland,  122  Wis.  167,  106  A.  S.  R.  951,  99  N.  W.  790,  2  A.  &  E. 
Ann.  Cas.  628,  holding  conveyance  of  entire  estate  by  good  and  sufficient  deed 
essential;  Bateman  v.  Johnson,  10  Wis.  1,  holding  conveyance  must  carry  good 
title  as  well  as  being  executed  in  proper  form. 

65  AM.  DEC.  809,  RB  FISH£R,  4  WIS.  254. 
JBfTect  of  subsequent  will  on  prior  acts  of  disposal. 

Cited  in  Templeton  v.  Butler,  117  Wis.  466,  94  N.  W.  306,  holding  will  dis- 
posing of  entire  estate  revokes  earlier  agreement  to  cancel  notes;  Fry  v.  Fry, 
126  Iowa,  424,  101  N.  W.  144,  holding  two  wills  construed  together  where  last 
one  dealt  with  only  part  of  property  and  expressly  provided  for  only  partial 
revocation. 

Cited  in  notes  in  28  A.  S.  R.  362,  on  revocation  of  will  by  subsequent  writing; 
37  L,R.A.  566,  on  implied  revocation  of  earlier  will  by  inconsistent  disposition  as 
to  entire  estate  by  later  will;   37  L.R.A.  570,  on  revocation  of  will  by  later 
invalid  will. 
Appellate  jurisdiction. 

Cited  in  Jackson  v.  State,  92  Wis.  422,  66  N.  W.  393  (dissenting  opinion), 
•on  appellate  jurisdiction  in  cases  determined  in  circuit  courts  in  relation  to 
probate  matters. 

«5  AM.  DEC.  814,  EVERTS  v.  AGNES,  4  WIS.  848,  Reaffirmed  on  later 

appeal  in  6  Wis.  453. 
Effect  of  delivery  of  an  escrow  contrary  to  conditions. 

Referred  to  as  a  leading  case  in  Dixon  v.  Bristol  Sav.  Bank,  102  Ga.  461,  66 
A.  S.  R.  193,  31  S.  E.  96,  holding  innocent  purchaser  not  protected  against 
fraud  of  grantee,  the  depositary  being  innocent. 

Cited  in  Powers  v.  Rude,  14  Okla.  381,  79  Pac.  89;  T^ler  v.  Cate,  29  Or.  515, 
45  Pac.  800;  Chicago  &  G.  W.  R.  &  Land  Co.  v.  Peck,  112  111.  408,— holding 
wrongful  delivery  by  depositary  ineffectual  between  the  parties;  Balfour  v. 
Hopkins,  35  C.  C.  A.  445,  93  Fed.  564,  holding  same  as  against  a  purchaser 
with  notice;  Jackson  v.  Lynn,  94  Iowa,  151,  58  A.  S.  R.  386,  62  N.  W.  704; 
Allen  V.  Ayer,  26  Or.  589,  39  Pac.  1;  Everts  v.  Agnes,  6  Wis.  453,— holding 
grantee  procuring  deed  by  fraud  cannot  pass  title  to  an  innocent  purchaser  for 
value;  Harkreader  v.  Clayton,  56  Miss.  383,  31  A.  R.  369,  holding  same  as  to 
grantee  obtaining  deed  from  depositary  after  death  of  grantor;  Haven  v. 
Kramer,  41  Iowa,  382,  protecting  an  innocent  purchaser  for  value  against  a 
wrongful  delivery,  there  being  laches  on  part  of  grantor. 

Cited  in  reference  notes  in  58  A.  S.  R.  391,  on  fraudulent  delivery  of  deed 
held  in  escrow;  66  A.  S.  R.  202,  on  fraudulent  delivery  of  deed  in  escrow. 

Cited  in  note  in  17  L.ILA.  511,  on  effect  of  delivery  in  escrow  as  to  bona  fide 
purchaser  from  grantee  who  has  wrongfully  obtained  and  recorded  the  deed. 

Distinguished  in  McNeil  v.  Jordan,  28  Kan.  7,  holding  grantor  guilty  of 
laches  in  not  detecting  change  in  names  of  grantee,  cannot  assert  title  against  a 
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bona  fide  purchaser;  Belden  v.  Hurlbut,  94  Wis.  562,  37  L.R.A.  853,  69  N.  W. 
357,  upholding  delivery  of  administrator's  bond  by  depositary  without  signa- 
tures of  additional  securities  as  agreed. 

Doubted  in  Hubbard  v.  Greeley,  84  Me.  340,  17  LJI.A.  511,  24  Atl.  799,  as 
to  whether  an  innocent  purchaser  for  value  would  be  denied  protection  against 
a  fraudulent  procurement  by  grantee. 
When  right  to  an  escrow'  becomes  complete. 

Cited  in  Case  Wagon  Co.  y  Wolfenden,  63  Wis.  185,  23  N.  W.  485,  sustaining 
the  right  on  performance  of  all  conditions. 

Cited  in  reference  notes  in  48  A.  S.  K.  45,  on  when  deeds  delivered  in  escrow 
become  operative;  76  A.  D.  188,  on  delivery  of  deed  in  escrow. 

Cited  in  note  in  5  L.R.A.  697,  as  to  when  second  delivery  of  escrow  is  in- 
effectual. 

Distinguished   in   Campbell  v.  Thomas,   42  Wis.  437,  24  A.   R.  427,  holding 
escrow  pursuant  to  parol  contract  revocable  at  any  time  prior  to  performance 
of  conditions. 
Necessity  that  grantor  assent  to  delivery. 

Cited  in  Felix  v.  Patrick,  145  U.  a  317,  36  L.  ed.  719,  12  Sup.  Ct  Rep.  862, 
holding  no  title  passes  on  fraudulent  filling  up  of  a  power  of  attorney  and  quit- 
claim signed  in  blank;  Gould  v.  Wise^  97  Cal.  532,  32  Pac.  576,  holding  same 
as  to  fraudulent  taking  of  deed  before  delivery;  Tisher  v.  Beckwith,  30 
Wis.  55,  11  A.  R.  546,  holding  stolen  deed  does  not  pass  title,  in  absence  of 
negligence  amounting  to  an  estoppel;  Stefiian  v.  Milmo  Nat.  Bank,  69  Tex.  513, 
6  S.  W.  823,  holding  delivery  to  grantee  to  be  ineffective  until  performance  of 
certain  conditions  valid  as  against  innocent  purchaser  in  absence  of  acts  operat- 
ing as  an  estoppel. 

Distinguished  in  Rehbein  v.  Rahr,  109  Wis.  136,  85  N.  W.  315,  holding  re- 
cording of  certificate  of  incorporation   without  other   signers   as  agreed   binds 
those  who  voluntarily  affixed  their  names. 
Validity  of  Instruments  obtained  through  fraud  as  to  signature. 

Cited  in  Walker  v.  Ebert,  29  Wis.  194,  9  A.  R.  548,  holding  innocent  pur- 
chaser for  value  cannot  enforce  negotiable  note,  signed  in  ignorance  of  true 
character  through  fraud,  but  without  laches. 

Cited  in  reference  note  in  23  A.  S.  R.  84,  as  to  whether  deed  is  binding  on 
one  not  named  as  grantor  therein. 
Protection  of  bona  fide  purchaser. 

Cited  in  reference  notes  in  68  A.  D.  64,  on  title  acquired  by  bona  fide  pur- 
chaser; 68  A.  D.  552,  on  rights  of  bona  fide  purchasers  of  land;  72  A.  D.  68, 
on  protection  of  purchasers  of  choses  in  action  without  notice  of  equities. 

Cited  in  notes  in  1  L.R.A.  798,  on  protection  of  bona  fide  purchaser;  21  E. 
R.  C.  726,  727,  on  rights  of  purchaser  for  value  without  notice. 
Payment  before  notice  as  element  of  bona  fide  purchase. 

Cited  in  Prickett  v.  Muck,  74  Wis.  199,  42  N.  W.  256;  Balfour  v.  Hopkins, 
35  C.  C.  A.  445,  93  Fed.  564,— holding  it  essential;  Nix  v.  Wiswell,  84  Wis.  334, 
54  N.  W.  620,  on  same  point. 

Cited  in  reference  notes  in  72  A.  D.  568,  on  necessity  of  bona  fide  purchaser 
having  paid  full  consideration  before  receiving  notice  in  order  to  be  protected: 
83  A.  D.  435,  on  necessitA*  for  payment  of  consideration  before  notice  to  consti> 
tute  bona  fide  purchase:   86  A.   D.  62,  as  to  who  are  bona  fide  purchasers  of 
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land  without  notice;  4  A.  S.  R.  417,  on  necessity  of  payment  of  ooneideration 
before  notice  to  constitute  one  a  bona  fide  purchaser. 

Cited  in  note  in  12  A.  D.  212,  on  notice  of  secret  vices  before  payment  of 
purchase  money  binds  purchaser. 
—  Effect  of  payment  of  part  of  consideration  before  notice. 

Cited  in  Baldwin  v.  Sager,  70  111.  503;  Sargent  v.  Eureka  Spund  Apparatus 
Co.  46  Hun,  1^;  Florence  Sewing  Mach.  Co.  v.  Zeigler,  58  Ala.  221, — holding 
it  gives  right  to  pro  tanto  protection;   Rosenheimer  v.  Krenn,  126  Wis.   017, 

5  L.R.A.(N.S.)    395,   106  N.   W.   20,  denying  right  to   pay  balance  due  after 
liotice. 

Sufficiency  of  pleading  of  bona  fide  purchaser. 

Cited  in  Haven  v.  Kramer,  41  Iowa,  382,  holding  allegation  that  grantee  paid 
full  value  for  premises  without  notice  or  knowledge  of  plaintiffs  claim  suf- 
ficient; Bross  V.  Wiley,  6  Wis.  485,  holding  answer  failing  to  allege  what  was 
paid  or  that  anything  of  value  was  given  insufficient. 

Cited  in  reference  notes  in  72  A.  D.  152,  on  when  answer  of  bona  fide  pur- 
chasel*  sufficient;   35  A.  S.  R.'725,  on  pleading  bona  fide  purchaser. 
Superiority  of  legal  title  when  equities  are  equal. 

Cited  in  Harkreader  v.  Clayton,  56  Miss.  883,  31  A.  R.  369,  holding  it  su- 
perior. 

65  AM.  DEC.  894,  WALKER  v.  SHEPARDSON,  4  WIS.  486. 
Extent  of  title  of  riparian  owner  on  a  fresh  water  stream. 

Cited  in  Pearson  v.  Rolfe,  76  Me.  380;  Janesville  v.  Carpenter,  77  Wis.  288, 
20  A.  S.  R.  123,  8  L.RA.  808,  46  N.  W.  128;  Kaukauna  Water  Power  Co.  v. 
Green  Bay  &  M.  Canal  Co.  142  U.  S.  254,  35  L.  ed.  1004,  12  Sup.  Ct.  Rep.  173,— 
upholding  title  to  middle  thread  subject  to  public  right  of  navigation;  Shaw 
v.  Oswego  Iron  Co.  10  Or.  371,  45  A.  R.  146,  holding  same  as  to  title  on  a 
stream  merely  sufficient  for  floating  of  logs;  Gaston  v.  Mace,  33  W.  Va.  14,  25 
A.  S.  R.  848,  5  L.R.A.  392,  10  S.  E.  60,  holding  title  does  not  permit  construc- 
tion of  dam  preventing  the  floating  of  logs;  Braxon  v.  Bressler,  64  111.  488, 
holding  public  right  of  navigation  does  not  include  right  to  take  gravel  or  rock ; 
Arnold  v.  Elmore,  16  Wis.  510;  Mariner  v.  Schulte,  13  Wis.  693, — holding 
platted  city  lot  on  stream  presumed  to  run  to  center  in  absence  of  restriction; 
Norcross  v.  Griffiths,  65  Wis.  599,  56  A.  R.  642,  27  N.  W.  606,  holding  same 
and  that  important  fact  in  construing  deed  is  the  actual  location  of  the  land ; 
Olson  V.  Merrill,  42  Wis.  203,  holding  title  to  bed  in  owner  of  both  banks  re- 
gardless of  navigability  in  fact;  Willow  River  Club  v.  Wade,  100  Wis.  86,  42 
L.R.A.  305,  76  N.  W.  273,  holding  title  to  bed  in  owner  of  both  banks  does  not 
include  ownership  of  fish;  Lawson  v.  Mowry,  52  Wis.  219,  9  N.  W.  280,  holding 
title  to  lot  on  canal  does  not  include  right  to  divert  water  into  a  river;  Grand 
Rapids  V.  Powers,  89  Mich.  94,  28  A.  S.  R.  276,  14  L.RA.  498,  50  N.  W.  661, 
holding  title  on  stream,  not  navigable  for  any  purpose,  includes  right  to  any 
use  not  conflicting  with  other  interests;  Gwaltney  v.  Scottish  Carolina  Timber 

6  Land  Co.  Ill   N.  C.  547,  16  S.  E.  692    (dissenting  opinion),  on  superiority 
of  rights  of  navigators. 

Cited  in  reference  notes  in  82  A.  D.  188,  on  rights  of  riparian  proprietors; 
98  A.  D.  534,  on  title  of  riparian  owner  of  land  on  fresh-water  stream  as  ex- 
tending to  center  thereof;  100  A.  D.  161,  as  to  whether  riparian  proprietor  i» 
entitled  to  land  to  middle  of  fresh-water  stream. 
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Cited  in  notes  in  10  A.  D.  386,  on  navigable  river  as  boundary;  19  A.  8.  R. 
229,  on  rights  of  landowners  in  navigable  waters  fronting  their  lauds  and  in 
the  lands  thereunder;  42  L.R.A.  174,  on  governmental  repudiation  of  common- 
law  rule  as  to  title  to  land  under  nontidal  rivers;  42  L.ILA.  503,  on  title  going 
to  middle  of  stream  named  as  boundary;  23  E.  R.  C.  163,  on  rights  of  riparian 
owners. 

Distinguished  in  Delaplaine  v.  Chicago  &.  N.  W.  R.  Co.  42  Wis.  214,  24  A.  R. 
386,  holding  title  of  owner  on  navigable  lake  extends  only  to  water's  edge. 

—  Wharf  rights. 

Cited  in  Yates  v.  Milwaukee,  10  Wall.  497,  19  L.  ed.  984,  sustaining  right  to 
erect  wharf  to  point  of  navigability  but  not  deciding  extent  of  title;  Diedrich 
V.  Northwestern  Union  R.  Co.  42  Wis.  248,  24  A.  R.  399,  on  right  to  construct 
wharfs  to  actual  point  of  navigability^ 

Cited  in  note  in  40  L.R.A.  637,  on  right  of  riparian  owner  to  erect  wharves. 

Distinguished  in  Shively  v.  Bowlby,  152  U.  S.  1,  38  L.  ed.  331,  14  Sup.  Ct 
Rep.   548,  denying  title  or   right  to  build   wharfs  below  high-water   mark  in 
absence  of  statute;  Brookhaven  v.  Smith,  98  App.  Div.  212,  90  N.  Y.  Supp.  646, 
where  right  of  owner  of  upland  to  build  dock  in  tidewater  was  involved. 
Power  to  establish  dook  line  within  non-navigable  waters.  ' 

Cited  in  reference  note  in  89  A.  D.  166,  on  legislative  right  to  establish  dock 
line. 

Distinguished  in  Yates  v.  Judd,  18  Wis.  119,  sustaining  establishment  of  a 
line  pursuant  to  a  dedication. 
Sufficiency  of  acts  to  establisli  a  '* taking"  of  private  property. 

Cited  in  Pumpelly  v.  Green  Bay  &  M.  Canal  Co.  13  Wall.  166,  20  L.  ed.  557, 
holding  backing  up  of  water  by  u  dam  sufficient. 

Distinguished  in  Pontiac  v.  Carter,  32  Mich.  164,  denying  liability  of  city  to 
lot  owner  for  damage  on  change  of  grade  in  a  street. 
RUrht  of  private  person  to  abate  a  public  nnl  sauce. 

Cited  in  Larson  v.  Furlong,  50  Wis.  681,  8  N.  W.  1,  holding  right  to  abate 
without  action  dependent  on  proof  of  special  damage. 

Cited  in  note  in  4  L.R.A.  211,  on  right  of  action  of  one  who  suffers  special 
injury  from  public  nuisance. 
What  constitutes  navigability. 

Cited  in  Poynter  v.  Chipman,  8  Utah,  442,  32  Pac.  690,  holding  inland  lake, 
thirty  miles  long  and  twelve  miles  wide  and  used  for  boats  not  navigable. 
Riparian  rights  as  property. 

Cited  in  Gill  v.  Lydick,  40  Neb.  508,  59  N.  W.  104,  on  vested  diar- 
acter  of  right  to  alluvion. 

65  AM.  DEC.  330,  BROWN  v.  PRATT,  4  WIS.  513. 
Requisites  of  valid  levy. 

Cited  in  reference  notes  in  83  A.  D.  214,  on  what  is  necessary  to  constitute 
a  valid  levy  on  property;  90  A.  D.  381,  as  to  what  constitutes  valid  levy  upon 
property;  11  A.  S.  R,  716,  on  requisites  of  levy  on  personalty. 

Cited  in  note  in  76  A.  D.  314,  on  what  constitutes  valid  levy. 

—  Necessity  of  view  and  control. 

Cited  in  Moore  v.  Br  am,  B.  &  C.  Furniture  Co.  107  Ga.  139,  32  S.  E.  835, 
holding  it  necessary  that  officer  be  in  view  of  the  property;    New  Richmond 
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Lumber  Co.  v.  Rogers,  68  Wis.  G08,  32  N.  W.  700,  holding  same  and  that  he 

have  it  under  his  control. 

Title  necessary  to  sustain  trover. 

Cited  in  reference  note  in  83  A.  D.  214,  on  title  necessary  to  sustain  trover. 

«5  AM.  DEC.  834,  DOE  EX  DEM.  SALTONSTAIiL  v.  RILEY,  28  AIjA. 
164. 

Conclusiveness  of  Judgments,  etc.,  of  probate  courts. 

Cited  in  reference  notes  in  65  A.  D.  344,  on  conclusiveness  of  decisions  and 
orders  for  probate  court  ha.lng  jurisdiction;  68  A.  D.  101,  on  impeaching  judg- 
ments of  probate  courts;  75  A.  D.  583,  as  to  when  orders  of  probate  court 
cannot  be  collaterally  attacked ;  75  A.  D.  638,  on  right  to  collaterally  im- " 
peach  probate  decrees  on  matters  within  jurisdiction;  79  A.  D.  366,  on  con- 
clusiveness of  probate  decisions  and  orders;  86  A.  D.  131,  on  conolusiveness  of 
judgments,  orders,  etc.,  of  probate  court;  07  A.  D.  464,  on  effect  of  recitals  in 
decree  of  probate  court  as  to  notice  to  heirs  given  by  publication. 
Collateral  attack  on  Judicial  sale  to  pay  decedent's  debts. 

Cited  in  Matheson  v.  Hearin,  29  Ala.  210,  holding  where  the  court  had 
acquired  jurisdiction,  the  sale  cannot  be  collaterally  impeached  for  mere  irregu- 
larities, such  as  omission  of  administrator  to  give  notice  of  sale  as  required; 
Collins  V.  Johnson,  45  Ala.  548,  holding  however  irregular  the  sale  and  deed 
given  may  be  they  are  not  void,  if  enough  appears  from  the  record  to  show 
jurisdiction  of  court  had  attached;  King  v.  Kent,  29  Ala.  542,  holding  it  only 
necessary  to  inquire  whether  the  court  had  jurisdiction  of  the  subject-matter, 
for  the  proceeding  is  in  rem,  and  no  mere  irregularity  can  render  it  void; 
Cotton  V.  Holloway,  96  Ala.  544,  12  So.  172,  sustaining  a  petition  to  sell  land, 
when  collaterally  assailed,  which  alleges  that  the  personalty  is  insufficient  to 
pay  the  debts  without  alleging  amount  of  debts  or  value  of  personalty;  Hays  v. 
McNealy,  16  Fla.  409,  holding  the  fact  that  the  personal  estate  was  exhausted 
should  be  set  out  in  the  petition  to  give  court  jurisdiction  of  the  subject-matter. 
Hill  V.  Erwin,  44  Ala.  661,  holding  a  sale  by  the  administrator  of  real  estate 
of  deceased  in  payment  of  debts,  cannot  be  shown  to  have  been  for  confederate 
money. 

Cited  in  reference  note  in  08  A.  D.  100,  on  requisites  of  probate  jurisdiction 
to  order  sale  of  real  estate. 

Disapproved  in  Good  v.  Norley,  28  Iowa,  188,  holding  a  sale,  made  in  pur- 
suance of  order  of  court,  of  realty  in  payment  of  debts,  of  decedent,  absolutely 
void  where  made  without  the  notice  required  by  statute. 
•—Presumptions  as  to  Jurisdiction. 

Cited  in  Harris  v.  Parker,  41  Ala.  604,  holding  when  a  collateral  assault  is 
made  upon  the  order  of  sale  of  property  by  the  court,  the  language  of  the 
statute  must  be  construed  favorably  to  the  maintenance  of  the  jurisdiction. 

Cited  in  reference  note  in  92  A.  D.  374,  on  whether  presumptions  prevail  in 
favor  of  jurisdiction  of  inferior  and  limited  courts. 
—  Effect  of  two  petitions  In  record. 

Cited  in  Friedman  v.  Shamblin,  117  Ala.  454,  23  So.  821;  Arnett  v.  Bailey, 
^0  Ala.  435, — holding  where  record  shows  two  petitions  w^re  filod  the  court 
will  consider  cdc  as  an  amendment  of  the  other,  where  sale  is  collaterally  at- 
tacked. 

Am.  Dec.  Vol.  IX.— 37. 
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Recital  in  decree  as  giving  Jurisdiction  to  inferior  court. 

Cited  in  reference  note  in  90  A.  D.  619,  on  recital  in  decree  as  giving  juris- 
diction to  inferior  court. 
Judicial  knowledge  of  officers  and  terms. 

Cited  in  Bishop  v.  State,  30  Ala.  34,  holding  a  clerk's  certificate  to  transcript 
need  not  be  proved  by  evidence  aliunde,  since  the  court  judiciously  knows  who 
is  the  clerk  of  the  circuit  court;  McDougald  v.  Dougherty,  39  Ala.  409,  hold- 
ing the  court  judicially  knows  who  is  justice  of  the  peace  of  a  certain  county 
at  a  certain  time;  Ex  parte  Harris,  52  Ala.  87,  23  A.  R.  569,  holding  the  com- 
mission of  the  governor  compels  every  court  of  the  state  to  take  judicial  notice 
that  the  office  of  sheriff  is  filled  by  whom  and  the  beginning  and  end  of  his. 
•  term. 

Cited  in  note  in  89  A.  D.  684,  on  judicial  notice  of  officers. 
Termination  of  office  by  death. 

Cited  in  Reed  v.  Summers,  79  Ala.  622,  holding  an  officer's  term  of  office  ex- 
pires at  his  death. 
Parol  evidence  in  aid  of  Judicial  records. 

Cited  in  Shawhan  v.  Loffer,  24  Iowa,  217,  holding  if  presumptions  in  favor  of 
regularity  of  proceedings  in  county  court  be  not  extended  to  its  records,  the 
same  may  be  proved  by  evidence  aliunde. 
Admissibility  of  parol  evidence  to  fix  boundary  of  land  sold. 

Cited  in  Wright  v.  Ware,  50  Ala.  549,  holding  parol  evidence  admissible  to 
fix  boundaries  of  land  ordered  to  be  sold,  and  intended  to  be  sold;  Doe  ex  dem. 
Pope  V.  Pickett,  61  Ala.  684,  holding  it  admissible  to  correct  mistake  in  de- 
scription of  land  surveyed  and  divided  among  devisees;  Reader  v.  Helms,  67 
Ala.  440,  holding  same  where,  in  a  suit  to  enforce  payment  of  notes  for  pur- 
chase-money of  land,  issue  is  whether  land  was  sold  as  an  entirety  or  in  two 
separate  sales;  Clements  v.  Pearce,  63  Ala.  284,  holding  same  where  indefinite- 
ness  and  discrepancies  are  to  be  cured;  Payne  v.  Crawford,  102  Ala.  387,  14 
So.  864,  holding  uncertainty  in  the  description  susceptible  of  being  made  plain 
by  parol. 
Ck>nfllct8  in  descriptions  of  land. 

Cited  in  Chadwick  v.  Carson,  78  Ala.  116,  holding  mortgaged  premises,  in- 
correctly described  by  government  numbers,  but  correctly  by  metes  and  bounds 
and  also  by  reference  to  an  earlier  deed  will  be  controlled  by  the  latter  descrip- 
tion. 

Cited  in  reference  note  in  69  A.  D.  275,  on  controlling  effect  of  monuments 
over  course  and  distance  in  description  of  boundaries. 
Harmless  error. 

Cited  in  Fontaine  v.  Gunter,  31  Ala.  258,  holding  where  the  evidence  set  out 
shows  recovery  could  not  be  had  court  will  not  inquire  into  charges  excepted  to. 

Cited  in  reference  notes  in  70  A.  D.  544,  on  erroneous  instructions  if  favorable 
to  appellant  not  being  ground  for  reversal;  75  A.  D.  819,  on  refusal  to  reverse 
for  nonprejudicial  error;  76  A.  D.  318,  on  reversal  of  judgment  for  error  with- 
out injury;  71  A.  D.  622;  90  A.  D.  554;  92  A.  D.  340;  97  A.  D.  540,— on  error 
without  prejudice  as  ground  for  reversal  of  judgment;  99  A.  D.  53,  on  non- 
prejudicial erroneous  Instructions  as  ground  for  reversal. 

Cited  in  note  in  99  A.  D.  131,  on  harmless  instructions  as  ground  for  new 
trial  or  reversal. 
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65  AM.  DEC.  841,  FIEIjD  ▼.  GOLDSBY,  28  AIjA.  218. 
Doctrine  of  stare  decisis. 

Cited  in  reference  notes  in  71  A.  D.  173,  on  doctrine  of  stare  decisis;  28 
A.  S.  B.  €08,  on  binding  force  of  stare  decisis. 

Cited  in  note  in  73  A.  S.  R.  99,  on  limitations  upon  doctrine  of  stare  decisis. 
Collateral  attack  on  Judicial  sale. 

Cited  in  King  v.  Kent,  29  Ala,  542,  holding  it  only  necessary  to  inquire 
whether  the  orphan's  court  had  jurisdiction  of  subject-matter  when  sale  is 
collaterally  assailed;  Harris  v.  Parker,  41  Ala.  004,  holding  the  language  of 
statute  must  be  construed  favorably  to  the  jurisdiction  of  court  to  make  order 
of  sale  when  the  application  is  made  isonformably  to  the  statute;  Wright  v. 
Ware,  50  Ala.  549,  holding  where  the  recitals  of  the  record,  fairly  interpreted, 
lead  to  the  conclusion  that  depositions  showing  necessity  of  sale  were  taken  as 
required  the  sale  will  be  upheld. 

Cited  in  reference  note  in  68  A.  D.  100,  on  requisites  of  probate  jurisdiction 
to  order  sale  of  real  estate. 

Distinguished  in  Lamar  v.  Gunter,  39  Ala  324,  holding  a  sale  made  where 
there  was  a  total  want  of  jurisdiction  in  the  chancery  court  to  order  sale. 
«  Deficiencies  in  petition  for  sale  or  record. 

Cited  in  Spragins  v.  Taylor,  48  Ala.  520;  Friedman  v.  Shamblin,  117  Ala. 
454,  23  So.  821;  Satcher  v.  Satcher,  41  Ala.  26,  91  A.  D.  498,— holding  where 
the  petition  sets  forth  a  statutory  ground  of  sale  the  jurisdiction  of  the  court 
attaches  and  sale  is  not  void  for  errors  in  proceedings;  Cantelon  v.  Whitley, 
85  Ala.  247,  4  So.  610;  Goodwin  y.  Sims,  80  Ala.  102,  11  A.  S.  R.  21,  5  So. 
587;  Collins  v.  Johnson,  45  Ala.  548, — holding  where  enough  appeared  to  show 
from  the  records  the  jurisdiction  of  the  court  had  attached  the  sale  was  not 
void  for  irregularities;  Wilburn  v.  McCalley,  63  Ala.  436,  holding  an  order 
void  where  founded  upon  a  petition  of  the  administrator  not  containing  the 
necessary  averments  to  give  the  court  jurisdiction;  Moore  v.  Cottingham,  113 
Ala.  148,  59  A.  S.  R.  100,  20  So.  994;  Cotton  v.  Holloway,  96  Ala.  544,  12  So. 
172, — holding  it  unnecessary  to  allege  amount  of  debts  or  the  value  of  personalty 
where  the  petition  alleges  personalty  is  insufficient  to  pay  debts;  Pettus  v. 
McClannahan,  52  Ala.  55,  holding  where  necessity  of  selling  lands  for  the  pay- 
ment of  debts  was  shown  to  the  court  by  depositions  taken  as  in  chancery  cases 
the  sale  cannot  be  attached  collaterally  for  failure  to  record  names  of  witnesses; 
Neville  v.  Kenney,  125  Ala.  149,  82  A.  S.  R.  230,  28  So.  452;  Haynes  v.  Simp- 
son, 143  Ala.  554,  39  So.  352;  Lyons  v.  Hamner,  84  Ala.  197,  5  A.  S.  R.  363,  4 
So.  26, — holding  same  where  sale  was  attacked  by  heir,  because  her  name  was 
omitted  from  the  petition  for  sale. 
—  Omission  of  notice. 

Cited  in  Matheson  v.  Hearin,  29  Ala.  210,  holding  a  sale  by  the  adminis- 
trator on  the  order  of  the  orphan's  court  cannot  be  collaterally  impeached  by 
reason  of  omission  of  notice  required  by  law  to  be  given  by  administrator; 
May  V.  Marks,  74  Ala.  249,  holding  failure  to  give  notice  to  the  heirs  of  tlio 
confirmation  of  sale,  the  report  of  payment  of  the  purchase  money  or  order  ti» 
administrator  to  make  a  conveyance  will  not  render  sale  void. 
Conclusiveness  of  probate  decisions  and  orders. 

Cited  in  reference  notes  in  68  A.  D.  101,  on  impeaching  judgments  of  pro- 
bate courts;  79  A.  D.  366,  on  conclusiveness  of  probate  decisions  and  orders. 
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Power  of  legislature  to  authorize  sale  of  decedent^s  lands. 

Cited  in  note  in  79  A.  S.  R.  86,  on  power  of  legislature  to  authorize  sale 
of  real  property  of  decedents,  to  pay  legacies  and  for  division  among  heirs. 

65  AM.  DEC.  844,  HARVEY  t.  THORPE,  28  ALA.  250. 

Attorney's  authority  to  make  admissions. 

Cited  in  Charles  v.  Miller,  36  Ala.  141;  Rosenbaum  v.  State,  33  Ala.  354,— 
holding  agreement  of  counsel  as  to  conduct  of  trials  in  court  has  same  binding 
efficacy  as  if  the  agreement  had  been  made  by  party  himself;  Ex  parte  Hayes, 
92  Ala.  120,  9  So.  156,  holding  an  agreed  statement  of  facts  signed  by  the 
attorneys  in  a  cause  cannot  be  set  aside  upon  any  lower  grounds  than  would 
warrant  a  rescission  of  a  contract;  benn  v.  Joseph,  106  Ala.  454,  17  So.  543, 
holding  the  attorney  has  no  power  to  bind  his  client  by  a  compromise  judgment 
in  the  absence  of  express  authority;  Saleski  v.  Boyd,  32  Ark.  74,  holding  court 
will  not  set  aside  such  decree  for  want  of  such  authority  without  examining 
facts  to  see  if  attorney  had  reason  to  consent,  in  the  exercise  of  his  general 
authority,  to  stop  litigation  and  expense;  Commercial  Union  Assur.  Co.  ▼. 
Chattahoochee  Lumber  Co.  130  Ga.  191,  60  S.  E.  554,  upholding  agreement  of 
attorney  that  trial  of  one  case  where  issues  are  same  and  interests  of  clients 
are  of  same  character,  shall  determine  the  other. 

Cited  in  notes  in  76  A.  D.  258,  on  effect  of  attorney's  admission. 
Power  of  court  to  relieve  from  effect  of  an  admission. 

Cited  in  Prestwood  v.  Watson,  111  Ala.  604,  20  So.  600,  holding  the  court 
has  a  discretion  to  relieve  where  admissions  of  fact  are  made  improvidently  or 
by  mistake,  but  it  should  be  used  sparingly  and  cautiously;  Butler  v.  Chamber- 
lain, 66  Neb.  174,  92  N.  W.  154,  holding  court  should  relieve  where  a  statement 
of  facts  improvidently  made  stands  in  the  way  of  substantial  justice. 
Admissibility  of  secondary  evidence. 

Cited  in  Booth  v.  Tiernan,  109  U.  S.  205,  27  L.  ed.  907,  3  Sup.  Ct.  Rep.  122; 
Gaston  v.  Merriam,  33  Minn.  271,  22  N.  W.  614, — holding  one  may  show  con- 
tents of  a  lost  instrument  by  parol  and  that  it  was  not  correctly  recorded. 

Cited  in  reference  notes  in  78  A.  D.  552,  on  admissibility  of  secondary  evi- 
dence; 72  A.  D.  263,  on  when  record  copy  of  lost  deed  admissible  in  evidence. 

Cited  in  note  in  11  £.  R.  C.  505,  506,  as  to  whether  there  are  degrees  of  sec- 
ondary evidence. 
Presumption  as  to  transcript  of  record  copy. 

Cited  in  Mclntyre  v.  White,  124  Ala.  177,  26  So.  937,  holding  a  transcript  of 
an  instrument  required  to  be  recorded  is  presumed  to  be  correct. 
Presumption  of  title  from  continued  possession. 

Cited  in  McArthur  v.  Carrie,  32  Ala.  75,  70  A.  D.  529,  holding  proof  of  unin- 
terrupted adverse  possession  of  personal  property  for  twenty  years  raises  a 
prima  facie  title;  Worley  v.  High,  40  Ala.  171;  Austin  v.  Jordan,  35  Ala.  042, — 
holding  courts  will  presume  a  settlement  where  parties  interested  in  an  estate 
suffer  twenty  years  to  elapse  after  time  for  final  settlement ;  Garrett  v.  Garrett, 
09  Ala.  429,  holding  the  presumption  raised  is  not  rebutted  by  proof  of  dis- 
ability, such  as  infancy,  coverture,  nor  is  the  period  of  late  war  to  be  de- 
ducted. 
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65  AM.  DEO.  849,  BOYKIN  v.  RAIN,  28  ALA.  882. 
Estoppel  of  husband  from  asserting  share  in  wife^s  estate. 

Cited  in  reference  note  in  52  A.  S.  R.  692,  on  estoppel  of  husband  from  as- 
serting share  in  wife's  estate. 
Rlfflit  of  bnsband  to  convey  interest  in  wife's  lands. 

Cited  in  reference  note  in  68  A.  D.  620,  on  right  of  husband  to  convey  interest 
in  wife's  lands. 
Acknowledgments  by  married  women. 

Cited  in  Alabama  Life  Ins.  &  T.  Co.  v.  Boykin,  38  Ala.  510,  holding  acknowl- 
edgment certified  as  in  cited  case  not  a  substantial  compliance  with  statute  and 
therefore  bad;  Pickens  v.  Knisely,  2ft  W.  Va.  1,  11  S.  E.  932,  holding  where 
married  woman  during  privy  examination  declared  she  had  willingly  acknowl- 
edged a  deed  and  did  not  wish  to  retract  same,  this  referred  to  the  execution  of 
the  deed  and  was  sufficient. 

Cited  in  reference  note  in  6  A.  S.  R.  643,  on  necessity  for  acknowledgment  of 
deeds  by  married  woman. 

Cited  in  notes  in  41  A.  D.  182,  on  necessity  that  acknowledgment  of  married 
woman  show  that  her  act  was  voluntary  and  without  compulsion;  108  A.  S.  R. 
571,  on  sufficiency  of  recitals  in  certificate  of  acknowledgment  to  show  voluntary 
character  of  execution  of  instrument. 

Disapproved  in  Belcher  v.  Weaver,  46  Tex.  293,  26  A.  R.  267,  holding  there 
must  be  a  substantial  compliance  but  there  need  not  be  a  very  strict  construc- 
tion of  the  words  used. 
Effect  of  decree  on  claimants  not  made  parties. 

Cited  in  Hooper  v.  Armstrong,  60  Ala.  343,  holding  a  bill  to  foreclose  a  mort- 
gage for  the  payment  of  purchase  money  is  a  proceeding  in  personam  and  the 
decree  rendered  binds  only  parties  and  privies;  Sheffield  &  B.  Coal,  Iron  &  R. 
Co.  V.  Newman,  23  C.  C.  A.  459,  41  U.  S.  App.  766,  77  Fed.  787,  holding  a  decree 
not  binding  on  holder  of  certificates  secured  concurrently  and  by  a  common  lien 
with  the  certificates  included  in  the  decree. 
Effect  of  divorce. 

Cited  in  reference  notes  in  3  A.  S.  R.  775,  on  effect  of  decree  of  divorce  and 
prohibition  to  marry;  39  A.  S.  R.  371,  on  conclusiveness  of  decree  of  divorce; 
40  A.  S.  R.   705,  on  effect  of  divorce  against  nonresident  defendant. 

Cited  in  notes  in  75  A.  D.  722,  on  decrees  of  marriage  and  divorce  and  their 
effect  as  res  judicata;  9  L.R.A.  505,  on  effect  of  decree  annulling  marriage. 
—  On  rights  of  spouses. 

Cited  in  De  Vaughn  v.  McElroy,  82  Ga.  687,  10  S.  E.  211,  holding  upon  divorce 
a  vinculo,  all  property  of  wife  not  reduced  to  possession  by  husband  is  the 
wife's  as  absolutely  as  though  she  had  never  married;  Jones  v.  Jones,  95  Ala. 
443,  18  L.R.A.  95,  11  So.  11,  holding  wliere  divorce  has  been  granted  all  duties 
and  obligations  necessarily  dependent  upon  the  continuance  of  that  relation 
immediately  ceased;  Downey  v.  Downey,  98  Ala.  373,  21  L.R.A.  677,  13  So. 
412,  holding  no  duty  whatever  in  respect  to  support  and  maintenance  of  wife 
rests  upon  husband  after  decree. 
«-On  marital  estates  in  land. 

Cited  in  Doyle  v.  Rowling,  1^5  Mo.  231,  88  A.  S.  R.  416,  55  L.R.A.  332,  65 
8.  W.  315,  holding  divorce  terminates  husband's  wife  to  curtesy  in  wife's  lands; 
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Williams  y.   Hale,  71  Ala.  83,  holding  all  cases  of  divorce  from  mittrimonial 
bonds  bars  dower. 

Cited  in  reference  notes  in  68  A.  D.  707,  36  A.  S.  R.  617, — as  to  whether 
dower  is  barred  by  divorce;  64  A.  S.  R.  482,  on  extinguishment  of  homestead 
by  divorce;  88  A.  S.  R.  422,  on  termination  of  husband's  interest  in  wife's 
estate  by  divorce  decree. 

Cited  in  notes  in  39  A.  S.  R.  30,  on  persons  to  whom  dower  may  be  assigned; 
112  A.  ?^.  R.  677,  on  effect  of  divorce  upon  right  to  curtesy;  30  L.R.A.  335,  on 
effect  of  dissolution  of  marriage  on  property  held  by  the  entireties. 
Nature  of  estate  of  curtesy. 

Cited  in  Re  McKenna,  9  Fed.  27,  holding  the  death  of  wife  neither  originates 
nor  vests  the  estate  of  curtesy  but  only  makes  perfect  that  which  had  before 
vested. 

Cited  in  reference  note  in  68  A.  D.  620,  on  husband's  estate  in  wife's  realty. 
Construction  of  recitals  as  to  ''defendants." 

Distinguished  in  Hunt  v.  Ellison,  32  Ala.  173.  holding  the  recital  "the  par- 
ties came"  is  referable  to  names  stated  in  the  margin  and  is  sufficient  to  show 
the  appearance  of  party  not  served. 
Necessity  of  notice  to  give  Jurisdiction. 

Cited  in  .Thomas  v.  Dumas,  30  Ala.  83,  holding  a  final  decree  of  distribution 
cannot  be  set  aside  at  a  subsequent  term  without  notice  to  all  the  distributees 
included  in  the  decree. 
Mode  of  bringing  Incompetent  defendants  before  the  court. 

Cited  in  Bondurant  v.  Sibley,  29  Ala.  570,  on  the  proper  mode  of  bringing  in- 
fant defendants  before  the  court. 

65  AM.  DKO.  862,  DEW  v.  CUNNINGHAM,  28  AliA.  466. 
Effect  of  defective  service  of  process. 

Cited  in  Comer  v.  Jackson,  50  Ala.  384,  holding  service  of  process  on  Sunday 
may  be  pleaded  in  abatement  or  set  aside  on  motion,  but  does  not  render  a 
judgment  by  default  reversible;  Lenoir  v.  Broadhead,  60  Ala.  58,  holding  a 
service  of  the  summons  without  the  complaint,  sufficient  where  there  was  no 
objection  to  such  irregular  service  in  the  court  below;  Lane  v.  Innes,  43  Minn. 
137,  45  N.  W.  4,  sustaining  a  service  by  publication  though  the  affidavit  of 
publication  stated  summons  was  published  seven  weeks  when  dates  of  first  and 
last  publication  show  but  six  weeks;  Childress  v.  Taylor,  33  Ala.  185,  holding 
a  judgment  erroneous  where  the  sheriff's  return  shows  there  was  no  service  and 
there  was  no  appearance  by  the  party. 

Cited  in  note  in  61  A.  S.  R.  493,  on  omission  of  some  act  in  service  of  process. 
Sufficiency  of  enactment  and  titles  of  ''codes*'  and  statutes. 

Cited  in  Hoover  v.  State,  59  Ala.  67,  holding  the  enactment  of  the  statute  "to 
establish  a  new  penal  code'*  was  a  constitutional  enactment  of  all  the  pro- 
visions contained  therein;  Bales  v.  State,  63  Ala.  30,  holding  where  statute  is 
introduced  into  and  forms  part  of  code  it  is  of  no  importance  whether  mode 
of  legislative  procedure  was  observed  in  its  original  enactment;  Mathias  v. 
State,  31  Fla.  291,  12  So.  681;  State  v.  Towery,  143  Ala.  48,  39  So.  309,— 
holding  additions  appearing  in  the  code  become  the  law  from  the  approrcl  of 
the  act  adopting  the  code;  Central  R.  Co.  v.  State,  104  Ga.  831,  42  L.R.A.  518, 
31   S.  E.   531,  holding  an   act  became  valid  by  its  incorporation  in  the  code. 
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though   unconstitutional   as   originally    passed   by    reason   of   new    matter    not 
expressed  in   its  title. 

Cited  in  reference  notes  in  85  A.  D.  363,  on  compliance  with  m'iscellaneous 
constitutional  provisions  as  to  passage  of  statutes;  38  A.  S.  R.  309,  on  requisites 
of  legal  enactment  of  statutes. 

Cited  in  notes  in  85  A.  D.  359,  on  compliance  with  constitutional  provisions 
as  to  reading  of  bills  before  passage;  79  A.  S.  R.  478,  as  to  when  title  of 
codes  and  revised  statutes  embraces  but  one  subject,  and  what  may  be  included 
therein;  86  A.  S.  R.  273,  on  broadness  of  title  of  code  amendment  or  revision; 
2  L.R.A.  611,  on  effect  of  constitutional  provision  requiring  bill  to  be  read  on 
three  several  days ;  55  L.R.A.  834,  835,  on  power  of  legislature  to  enact  a  code  or 
compilation  by  a  single  statute. 
Admissibility  of  Journals  of  tlie  legislature  in  eyidence. 

Cited  in  Choppin  v.  Louisiana  Levee  Co.  30  La.  Ann.  345,  on  the  admissi- 
bility in  evidence  of  the  journals  of  the  houses  of  legislature. 
Relation  of  enacting  clause  to  parts  following. 

Cited  in  Pearce  v.  Vittum,  193  111.  192,  01  N.  E.  1116,  holding  enacting  clause 
of  constitution  not  affected  by  repeal  of  single  section  following. 

«5  A»I.  DEC.  364,  POLLARD  y.  S€£ARS,  28  ALA.  484. 
Duty  of  administrator  as  to  barred  claims. 

Cited  in  Sanderson  v.  Sanderson,  17  Fla.  820,  holding  an  administrator  is 
not  bound  to  plead  the  general  statute  of  limitations  in  bar  of  an  action  to 
recover  a  debt  otherwise  justly  due;  McDonald  v.  Carnes,  90  Ala.  147,  7 
8o.  919,  holding  an  objection  to  payment  of  a  claim,  barred  by  statute,  by  the 
administrator  is  good  where  resort  was  had  to  money  arising  from  sale  of 
land. 

Cited  in  reference  note  in  71  A.  D.  194,  on  right  of  executors  and  administra- 
tors to  waive  benefit  of  statute  of  limitations. 

Cited  in  notes  in  78  A.  S.  R.  189,  on  power  of  executors  to  waive  statute 
of  limitations;  104  A.  S.  R.  745,  on  right  to  waive  privilege  of  statute  of  limi- 
tations; 2  E.  R.  C.  164,  on  payment  of  debts  barred  at  time  of  debtor's  death. 
What  constitutes  snflicient  presentation  of  claim  against  estate. 

Cited  in  Smith  v.  Fellows,  58  Ala.  467,  holding  the  claim  must  be  brought 
to  the  attention  of  the  personal  representatives  by  some  one  authorized  to  make 
presentation,  expressly  or  implied,  by  notifying  him  that  the  estate  is  lookeil 
to  for  payment;  Allen  v.  Elliott,  67  Ala.  432,  holding  mere  knowledge  of  the 
claim  does  not  prevent  the  operation  of  the  statute  of  non-claim;  Flinn  v. 
Shackleford,  42  Ala.  202,  holding  the  presentation  of  a  copy  or  abstract,  or 
even  notice  given  of  the  claim,  with  the  assertion  of  the  liability  of  the  estate 
and  that  he  looked  to  the  administrator  for  payment  sufficient;  Parker  v. 
Eufaula  Nat.  Bank,  121  Ala.  516,  25  So.  1001,  holding  it  sufficient  if  presen- 
tation informs  the  administrator  of  the  nature  and  amount  of  the  claim  and 
that  claimant  looks  to  him  for  payment;  Harrison  v.  Jones,  33  Ala.  258, 
holding  agreement  to  forbear  execution  on  a  judgment  recovered  against  an 
intestate  in  his  lifetime  is  sufficient  proof  of  presentation  of  the  demand  to  avoid 
a  plea  of  the  statute  of  non-claim ;  Frazier  v.  Pray  tor,  36  Ala.  691 ,  on  sufficiency 
of  presentation  of  claim  against  estate. 

Cited  in  reference  note  in  78  A.  D.  561.  on  presentation  of  claim  against 
estate  of  decedent. 
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65  AM.  DEO.  866,  BAK£R  v.  GREGOKY,  28  AliA.  644. 
Afllrmance  of  infant*s  contract. 

Cited  in  Shropshire  v.  Burns,  46  Ala.  108,  holding  purchase  of  horse  ratified 
by  sale  of  it  as  part  of  infant's  estate. 

Cited  in  note  in  53  L.R.A.  365,  on  moral  obligation  as  consideration  for  new 
promise  after  majority. 
Right  of  married  woman  to  bind  separate  estate. 

Cited  in  Warfield  v.  Ravesies,  38  Ala.  518,  holding  married  woman  may  bind 
lier  separate  estate  for  payment  of  her  promises  and  engagements  where  not 
restricted  by  instrument  creating  the  estate;  Smythe  v.  Fitzsimmons,  97  Ala.  451, 
12  So.  48,  holding  she  may  adopt  any  other  mode  than  the  one  indicated 
unless  there  are  words  limiting  her  to  the  one  the  instrument  prescribes. 

Cited  in  reference  notes  in  71  A.  D.  116,  on  power  of  feme  covert  to  alienate 
or  charge  separate  estate;  05  A.  D.  640,  on  married  woman's  right  to  contract. 
Person  bound  by  one  signing  as  ''trustee*'  or  ''agent.*' 

Cited  in  Drake  v.  Flewellen,  33  Ala.  106,  holding  a  note  signed  by  maker 
with  the  added  words  "Secretary  Auburn  Masonic  Female  College^'  is  prima  facie 
a  personal  liability  of  such  maker;  Richmond  Locomotive  &  Mach.  Works  v. 
Moragne,  119  Ala.  80,  24  So.  834,  holding  where  makers  of  note  sign  as 
**Board  of  Business  Managers"  it  is  their  individual  note  and  parol  evidence  is 
inadmissible  to  show  a  principal. 

Cited  in  note  in  20  L.R.A.  708,  on  extrinsic  evidence  to  show  who  is  liable 
as  maker  of  note  in  suits  against  principal,  where  signature  is  by  agent  and 
promise  is  individual. 

Distinguished  in  New  York  L.  Ins.  Co.  v.  Martindale,  75  Kan.  142,  121  A.  S. 
R.  362,  88  Pac.  559,  12  A.  &  E.  Ann.  Cas.  677,  holding  a  person  cannot  be  held 
as  an  indorser  upon  parol  proof  that  one  whose  name  does  appear  was  acting  »» 
his  agent. 
Liability  of  married  woman's  separate  estate  for  debts. 

Cited  in  Callen  v.  Rottenberry,  76  Ala.  169,  holding  statutory  separate  estate 
cannot  be  reached  by  a  legal  execution  on  a  debt  she  had  no  power  to  make; 
Deering  v.  Boyle,  8  Kan.  525,  12  A.  R.  480,  holding  the  separate  property  of  a 
married  woman  liable  to  payment-  of  note  given  in  satisfaction  of  her  hus- 
band's debt;  Rogers  v.  Boyd,  33  Ala.  175,  on  the  extent  to  which  a  married 
woman  may  charge  her  separate  estate. 

Cited  in  reference  notes  in  77  A.  D.  372,  as  to  when  married  woman's  general 
engagements  will  be  enforced  against  her  separate  estate;  2  A.  S.  R.  321,  on 
note  of  married  woman. 

65  AM.  DEC.  869,  McKKNZIE  v.  BRANCH  BANK,  28  ALA.  606. 
Notice  of  accommodation  parties  by  presentment  for  discount. 

Cited    in    Marks   v.    First   Nat.    Bank,    79   Ala.    550,    58    A.   R.   620,    holding 
where  maker   himself  presents  it  for  discount  and   receives  proceeds  from  the 
bank,  tliis  is  notice  to  the  bank  that  other  names  on  paper  are  accommodation 
^in.rties. 
Effect  of  taking  negotiable  paper  as  collateral  for  pre-existing  debt. 

Cited  in  Feuouille  v.  Hamilton,  35  Ala.  319,  holding  one  who  takes  a  nego- 
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liable  paper,  as  collateral  for  the  payment  of  a  pre-existing  debt,  is  not  a 
purchaser  for  value;  Miller  v.  Boykin,  70  Ala.  469,  holding  the  rule  applicable 
to  accommodation  paper;  Bank  of  Mobile  v.  Poelnitz,  61  Ala.  147,  holding  the 
endorsee  takes  such  paper  subject  to  all  defenses  which  the  maker  could  pre- 
fer against  the  payee,  had  he  remained  holder. 

Distinguished  in  Marks  v.  First  Nat.  Bank,  79  Ala.  550,  58  A.  R.  620,  holding 
rule  has  no  application  where  accommodation  paper  is  taken  in  absolute  payment 
of  the  pre-existing  debt. 
Iiistrnctions  assuming  facts  as  proved. 

Cited  in  Johnson  v.  Marshall,  34  Ala.  522;  State  v.  Bowker,  26  Or.  309,  38 
Pac.  124;  Louisville  &  N.  R.  Co.  v.  Christian  Moerlein  Brewiftg  Co.  150  Ala. 
390,  43  So.  723, — holding  a  charge  by  court  erroneous  where  facts  are  assumed 
that  had  not  been  proved;  Sandlin  v.  Anderson,  76  Ala.  403;  McDougald  v. 
Rutherford,  30  Ala.  253,  holding  it  improper  for  court  to  assume  a  fact  as. 
proved,  when  there  was  only  a  tendency  of  the  proof  to  establish  it;  Jarrell  v. 
Li  Hie,  40  Ala.  271,  holding  a  charge  of  the  court,  as  a  general  rule,  should  be 
based  on  the  conviction  the  evidence  produces  on  the  mind  of  the  jury. 

Cited  in   reference  note  in  84  A.   D.   781,  on  propriety  of  charge  assuming 
facts  which  should  be  determined  by  jury. 
Conclusions  of  witness  and  collective  facts. 

Cited  in  Cole  v.  Varner,  31  Ala.  244,  holding  it  permissible  for  a  witness  to 
prove,  in  general  terms,  that  he  loaned  property. 

65  AM.  DEC.  872,  SMITH  v.  CAUSEY,  28  AliA.  655. 
Variance  between  allegation  and  proof. 

Cited  in  Fuller  v.  Duren,  36  Ala.  73,  76  A.  D.  318,  holding  the  rule  that 
plaintiff  cannot  recover  by  proving  a  cause  of  action  different  from  that  alle«?ed 
applies  in  appeal  cases  as  well  as  in  other  suits;  Washington  v.  Timberlake^ 
74  Ala.  259,  holding  there  is  a  fatal  variance  between  complaint  claiming  dam- 
ages payable  to  one  and  the  bond  offered  in  evidence  showing  damages  payable 
to  two;  Johnson  v.  State,  35  Ala.  363,  holding  an  indictment  charging  an 
assault  *'by  striking  at  him  with  a  stick''  not  supported  by  evidence  showing 
only  an  attempt  or  offer  to  strike;  Norfolk  &  W.  R.  Co.  v.  Briggs,  1  Va.  Dec. 
757,   on   the   proof  not   supporting  the   allegation. 

Cited   in   reference   note   in   74   A.   D.   79,  on   necessity   for   precise  proof  of 
matters  of  essential  description. 
—  Unnecessary  particulars  in  pleading. 

Cited  in  Highland  Ave.  &  Belt.  R.  Co.  v.  Dusenberry,  94  Ala.  413,  10  So. 
274;  Louisville  &  N.  R.  So.  v.  Coulton,  86  Ala.  129,  5  So.  458,— holding  the 
proof,  to  authorize  recovery  where  one  has  stated  his  alleged  grievances  with 
unnecessary  particularity,  must  make  out  his  cause  of  action  as  he  has  chosen 
to  allege  it;  Gilmore  v.  State,  99  Ala.  154,  13  So.  530,  holding  an  unnecessary 
averment,  in  an  indictment  charging  burglary  of  a  dwelling  house,  that 
goods  were  kept  therein  for  sale  must  be  proved ;  Lewman  v.  Andrews, 
129  Ala.  170,  29  So.  092,  holding  where  it  is  alleged  the  defendant  dug  the 
ditch  across  the  path  and  negligently  left  it  uncovered  a  recovery  cannot  be  had 
without  reference  to  fact  whether  ditch  crossed  the  path  and  was  left  un- 
covered. 
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effect  of  general  objections  to  evidence. 

Cited  in  reference  notes  in  69  A.  D.  226,  on  effect  of  general  objection  to  evi- 
dence part  of  which  is  admissible;  10  A.  S.  K.  300,  on  necessity  that  objections 
to  admission  of  evidence  bo  specific. 
Master*8  liability  for  negligent  acts  of  servant. 

Cited  in  note  in  27  L.R.A.  169,  on  master's  liability  for  negligent  acts  of 
servant  or  agent  within  scope  of  employment. 

«5  AM.  DEC.  874,  BARLOW  v.  LAMBERT,  28  ALA.   704. 
-Common  law  )iow  far  In  force. 

Cited  in  Wiley  v.  Ewing,  47  Ala.  418;  Ferguson  v.  Selma,  43  Ala.  398,— 
holding  the  common  law,  as  modified  by  statute  and  our  institutions  prevails; 
Nelson  v.  McCrary,  60  Ala.  301;  Simpson  v.  State,  59  Ala.  1,  31  A.  R.  1, — 
holding  only  the  general  principles,  adopted  to  our  situation,  and  not  inconsist- 
ent with  our  policy,  legislation  and  institutions  are  in  force;  Ex  parte  Hardy, 
68  Ala.  303  (dissenting  opinion),  on  the  adoption  of  the  common  law  by  the 
«tate;  Burt  v.  State,  39  Ala.  617,  holding  killing  of  person  by  slave  is  murder 
as  at  common  law. 

Cited  in  reference  note  in  13  A.  S.  R.  291,  on  the  common  law  of  England 
as  the  law  of  the  United  States  and  of  the  several  states. 

Cited  in  notes  in  22  L.R.A.  502,  on  adoption  of  common  law  in  United 
estates;  22  L.R.A.  503,  on  constitutional  and  statutory  adoption  of  common  law 
In  United  States. 

Admissibility  of  usage  and  custom. 

Cited  in  Holmes  v.  Whitaker,  23  Or.  319,  31  Pac.  705,  holding  where  contract 
is  silent  as  to  details,  custom  and  usage  may  be  resorted  to  for  purpose  of 
supplying  such  details;  Southern  R.  Co.  v.  Cofer,  149  Ala.  565,  43  So.  102, 
holding  where  an  ambiguity  appears  on  the  face  of  bills  of  lading,  evidence  of 
•custom  is  admissible  to  show  intention  of  parties;  Thorpe  v.  Sughi,  33  Ala.  330, 
holding  parol  evidence  inadmissible  to  show  the  words  "said  house  to  be  fur- 
nished with  gas,"  included  supplying  gas  fixtures;  McClure  v.  Cox,  32  Ala.  617, 
70  A.  D.  552,  admitting  parol  evidence  to  show  the  words  "dangers  of  the  river" 
by  custom  included  dangers  by  fire;  Tubb  v.  Liverpool  L.  &  G.  Ins.  Co.  106 
Ala.  651,  17  So.  615,  admitting  usage  to  show  certain  goods  were  prohibited 
under  policy  providing  against  keeping  explosives  in  excess  of  amount  usually 
kept  for  sale  in  country  stores;  East  Tennessee,  V.  &  G.  R.  Co.  v.  Johnston, 
75  Ala.  596,  51  A.  R.  489,  holding  evidence  of  custom  by  which  shipper  is  to 
bed  car,  known  to  him,  and  upon  which  he  had  acted  in  making  previous  ship- 
ments, admissible  to  explain  intention  of  parties  in  making  special  agreements: 
Montgomery  &  E.  R.  Co.  v.  Kolb,  73  Ala.  396,  49  A.  R.  54,  holding  usage  of  trade 
or  conduct  of  an  individual,  which  is  known  to  the  person  dealing  with  him, 
may  be  given  in  evidence  to  prove  contract  between  them;  Smith  v.  Mobile 
Nav.  &  Mut.  Ins.  Co.  30  Ala.  167,  holding  evidence  of  custom  inadmissible 
where  language  of  insurance  policy  is  plain  and  unambiguous. 

Cited  in  reference  notes  in  68  A.  D.  148;  79  A.  D.  759;  83  A.  D.  277;  92 
A.  D.  606;  93  A.  D.  171,— on  admissibility  of  evidence  of  usage  or  custom;  69 
A.  D.  488,  on  proof  of  custom* 
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Cited  in  notes  in  2  L.R.A.  76,  as  to  whether  usage  and  custom  can  relieve 
<rarrier  from   responsibility;    11  A.   S.   R.   632,  on  admissibility  of  evidence  of 
custom  or  usage  to  explain  technical  expressions  in  contract  or  to  disclose  in- 
tention of  parties. 
—  Usage  against  law  or  terms  of  agreement. 

Cited  in  First  Nat.  Bank  v.  Nelson,  106  Ala.  180,  16  So.  707,  holding  a 
custom  or  usage  which  would  contradict  the  commands  of  a  statute  ought 
not  to  be  considered;  Shelby  Iron  Co.  v.  Dupree,  147  Ala.  602,  41  So.  182; 
Tallassee  Falls  Mfg.  Co.  v.  Western  R.  Co.  128  Ala.  167,  29  So.  203,— holding 
it  never  admissible  to  contradict  a  written  contract  which  on  its  face  is  free 
from  ambiguity  and  there  is  no  doubt  of  the  terms  used  in  the  writing; 
Van  Hoesen  v.  Cameron,  54  Mich.  609,  20  N.  W.  609,  holding  the  usage  must 
not  conflict  with  or  go  to  defeat  the  essential  terms  of  the  contract,  either 
expressly  or  by  implication;  Richmond  &  D.  R.  Co.  v.  Hissong,  97  Ala.  187, 
13  So.  209;  Memphis  &  C.  R.  Co.  v.  Graham,  94  Ala.  646,  10  So.  283,— holding 
«xi8tence  of  an  earlier  custom  inadmissible  to  show  rule  of  railroad  company 
forbidding  employees  going  between  cars  in  motion  to  couple  cars,  had  not 
been  insisted  on;  Powell  v.  Thompson,  80  Ala.  51,  holding  evidence  of  custom 
inadmissible  when  tending  to  contradict  express  terms  of  a  rent  note;  St. 
Nicholas  Ins.  Co.  v.  Mercantile  Mut.  Ins.  Co.  5  Bosw.  238,  holding  same  where 
contradicting  an  express  promise;  The  Dora  Mathews,  31  Fed.  639;  Boon  v.  The 
Belfast,  40  Ala.  184,  88  A.  D.  761, — holding  a  general  usage,  the  effect  of  which 
is  to  control  rules  of  law,  is  inadmissible;  Cox  v.  Peterson,  30  Ala.  608,  68 
A.  D.  145.  holding  evidence  of  usage  among  steamboat  men  to  land  goods  on 
river  bank  in  warehouses  by  rorson  of  low  water,  inadmissible  to  relieve  car- 
rier from  loss  of  goods;  Hibler  v.  McCartney,  31  Ala.  501,  holding  in  an  action 
to  recover  for  cotton  burned  through  negligent  carrying  of  torch,  evidence  of  the 
existence  of  a  custom  of  carrying  torches  inadmissible;  Jones  v.  Fort,  36  Ala. 
449,  holding  custom  among  planters  of  sending  slaves  to  assist  in  raising  gin- 
houses  inadmissible  in  an  action  by  owner  for  slave  killed. 

Cited  in  reference  notes  in  71  A.  D.  330,  on  explanation  of  contract  by 
custom  and  usage;  83  A.  D.  664,  on  admissibility  of  uaage  or  custom  contrary 
to  terms  of  contract  or  intent  of  parties;  86  A.  D.  371,  on  admissibility  of  evi- 
dence of  custom  or  usage  to  explain  or  control  written  or  other  express  contract; 
88  A.  D.  765,  on  admissibility  of  evidence  of  custom  to  contravene  express  con- 
tract; 92  A.  D.  783,  on  varying  or  contradicting  express  contract  by  usa.'^o; 
33  A.  S.  R.  368,  as  to  when  proof  of  custom  will  not  control  contract;  44  A.  S. 
R.  309,  on  admissibility  of  evidence  of  custom  to  vary  contract. 

Cited  in  note  in  8  E.  R.  C.  358,  on  setting  up  custom  or  usage  of  trade  to 
contradict  terms  of  express  contract. 
Generality  of  usage  or  custom. 

Cited  in  Buyck  v.  Schwing,  100  Ala.  355,  14  So.  48,  holding  an  instruction 
erroneous  which  ignored  all  inquiry  as  to  length  of  time  custom  had  prevailed 
or  knowledge  or  opportunity  of  acquiring  knowledge  of  its  existence  by  party; 
Ray  V.  Porter,  42  Ala.  327,  holding  usage  at  a  particular  place  where  parties  V) 
a  bill  reside,  admissible  as  to  mode  of  giving  notice  of  protest  and  non-payment ; 
Steele  v.  McTyer,  31  Ala.  667,  70  A.  D.  516,  admitting  custom  existing  on  n 
river  exempting  fiat-boat  men  from  loss  caused  by  **dangers  of  the  river,' 
where  the  custom  was  so  well  established  that  parties  must  be  presumed  to  liave 
contracted  with  reference  to  it;  Hass  v.  Hudmon  Bros.  83  Ala.  174,  3  So.  302, 
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liolding  custom  in  order  to  vary  the  implications  of  an  express  contract  must 
have  been  established  and  acted  on  generally  and  sufficiently  long  to  raise  pre- 
sumption of  its  knowledge;  Mobile  &  M.  R.  Co.  v.  Jay,  61  Ala.  247,  holding  a 
mere  act  or  habit  of  a  trader  in  paying  for  medical  services  rendered  is  not 
necessarily  enough  to  establish  such  custom;  Smith  v.  Rice,  56  Ala.  417, 
holding  proof  of  custom  as  to  manner  of  receiving  supplies  by  planters  from 
merchants  who  made  advances  inadmissible,  where  based  on  testimony  of  a 
single  witness;  Byrd  v.  Beall,  150  Ala.  122,  124  A.  S.  R.  60,  43  So.  749, 
holding  evidence  not  sufficient  to  establish  generality  of  custom  as  to  counting  of 
sawed  lumber. 

Cited  in  reference  notes  in  70  A.  D.  523,  on  essentials  to  binding  force  of 
usages  and  customs;  85  A.  D.  342,  on  whether  particular  usages  aniount  to  nils 
of  action;  96  A.  D.  764,  on  effect  of  general  and  particular  usages. 
Necessity  of  pleading  general  usage. 

Cited  in  reference  note  in  57  A.  S.  R.  898,  on  necessity  of  pleading  general 
usage  in  particular  business. 

Cited  in  note  in  89  A.  D.  664,  on  court's  judicial  notice  of  general  customs. 
Parol  evidence  to  explain  writings. 

Cited  in  Doe  ex  dem.  Hughes  v.  Wilkinson,  35  Ala.  453,  holding  where  it 
caimot  be  told  which  of  two  deeds  the  acknowledgment  refers  to  there  is  a 
patent  defect  not  susceptible  of  explanation  by  parol. 

Cited  in  reference  note  in  70  A.  D.  555,  on  parol  evidence  to  vary  or  explain 
bills   of   lading. 

Cited  in  note  in  14  E.  R.  C.  673,  on  admissibility  of  parol  evidence  to  inter- 
pret written  contracts  and  show  usage  of  trade. 

65  AM.  DEO.  880,  ALBERTSON  v.  GOLDSBY,  28  ALA.  711. 
Effect  of  stay  of  execution  to  let  in  other  liens. 

Cited  in  Burnham  v.  Martin,  54  Ala.  189;  Bates  v.  Bailey,  57  Ala.  73; 
Sanford  v.  Ogden,  34  Ala.  118,^ — holding  a  stay  of  execution  postpones  lien  to 
a  mortgage  acquired  on  debtor's  land  during  the  suspension  by  a  bona  fide 
creditor;  Decatur  Charcbal  Chemical  Works  v.  Moses,  89  Ala.  538,  7  So.  037, 
holding  such  act  is  a  fraud  on  junior  execution  creditor  which  gives  his  lien 
priority;  Alabama  Gold  L.  Ins.  Co.  v.  McCreary,  65  Ala.  127,  holding  an  execu- 
tion placed  in  the  hands  of  the  sheriff  with  instructions  not  to  sell  until  fur- 
ther orders  postponed  to  the  lien  of  any  subsequent  execution  creditor;  O'Connor 
Min.  &  Mfg.  Co.  V.  Dickson,  112  Ala.  304,  20  So.  413,  holding  the  interference 
by  the  plaintiff  which  prevents  the  execution  of  process  by  the  sheriff  will 
destroy  the  lien  in  favor  of  intervening  equities,  but  only  such  rights  as  are 
affected;  Chandler  v.  Henry,  90  Ala.  271,  8  So.  90,  holding  the  effect  of  trans- 
mitting an  execution  from  the  hands  of  the  sheriff  of  one  county  to  the  sheriff 
of  another,  upon  other  liens  is  to  give  them  priority;  Chaney  v.  Buford  Lum- 
ber Co.  132  Ala.  315,  31  So.  309,  holding  where  a  judgment  debtor  is  allowed 
to  remove  goods  to  another  precinct  by  direction  of  attorney  of  one  who  has 
had  execution  levied  on  them,  the  stay  subordinates  the  execution  lien. 

Cited  in  reference  note  in  40  A.  S.  R.  916,  on  dormant  executions. 

Cited  in  notes  in  97  A.  S.  R.  661,  on  effect  of  adjournment  of  judicial  sale; 
27  L.R.A.  379,  on  loss  of  priority  of  execution  by  creditor's  indefinite  post- 
ponement of  sale. 

Distinguished  in  Clark  v.  Spencer,  75  Ala.  49,  holding  the  lien  not  delayed 
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where  an  imperfect  execution  which  would  have  been  quashed  on  motion  was  re- 
turned by  order  of  execution  creditor  and  another  one  issued. 
Who  may  adjoarn  execution  and  Judicial  sales. 

Cited  in  note  in  97  A.  S.  R.  036,  on  persons  who  may  adjourn  execution  and 
judicial  sales. 
Authority  and  duty  of  attorneys. 

Cited  in  Rosenbaum  v.  State,  33  Ala.  354,  holding  the  agreement  or  admission 
of  counsel  as  to  the  conduct  of  trials  at  court,  has  the  same  binding  efficacy  as 
if  they  had  been  made  by  the  party;  Stubbs  v.  Beene,  37  Ala.  G27,  holding  attor- 
ney receiving  a  note  for  collection  is  not  bound  to  file  the  claim  against  the 
estate  of  the  deceased  debtor  in  the  absence  of  knowledge  of  debtor's  death. 

Cited  in  reference  note  in  83  A.  D.  204,  on  termination  of  authority  of  at- 
torney. 

Cited  in  note  in  41  A.  R.  848,  on  implied  power  of  attorney  to  settle  his 
client's  cause  of  action. 
«As  to  final  process  and  collection  of  Judgments. 

Cited  in  Smith  v.  Gayle,  58  Ala.  600,  holding  an  attorney  has  a  general  au- 
thority to  superintend  and  direct  the  execution  of  process  issued  on  judgments 
obtained  by  him  for  clients;  Frazier  v.  Parks,  56  Ala.  363,  holding  attorney  has 
authority  to  receive  payment  of  a  judgment  he  has  obtained  for  his  client; 
Robinson  v.  Murphy,  69  Ala.  543,  holding  attorney  has  no  authority  by  virtue 
of  retainer  to  accept  in  satisfaction  of  judgment  less  than  is  due. 

Cited  in  note  in  76  A.  D.  264,  on  attorney's  powers  over  judgments  and  exe- 
cutions. 

65  AM.  DEC.  888,  JOHNSON  v.  STATE,  29  ALA.  62. 
Joinder  of  offenses  In  Indictment. 

Cited  in  Tanner  v.  State,  92  Ala.  1,  9  So.  613,  holding  there  is  no  misjoinder 
of  counts  where  they  are  identical  in  all  that  constitutes  their  criminality,  and 
in  the  manner  and  measure  of  their  punishment;  Lowe  v.  State,  134  Ala. 
154,  32  So.  273,  upholding  indictment  where  two  oiTenscs  of  the  same  character 
committed  by  the  same  defendant  were  joined;  Pointer  v.  United  States,  151 
U.  S.  396,  38  L.  ed.  208,  14  Sup.  Ct.  Rep.  410,  holding  the  whole  may  be 
joined  in  one  indictment,  in  separate  counts,  where  there  are  two  or  more 
charges  against  same  person  of  the  -same  class  of  crimes;  Lucas  v.  State,  144 
Ala.  63,  3  L.R.A.(N.S.)  412,  39  So.  821,  holding  it  not  error  to  consolidate 
indictments  for  grand  larceny  and  burglary  by  consent  and  request  of  defendant; 
Carleton  v.  State,  100  Ala.  130,  14  So.  472,  holding  evidence  in  support  of  an 
indictment  admissible,  where  it  contains  a  count  for  assault  with  intent  to  rob 
and  one  for  assault  with  intent  to  murder;  Norvell  v.  State,  50  Ala.  174, 
holding  an  indictment  bad  where  the  two  offenses  charged  are  punishable,  one 
by  fine  alone  and  the  other  by  both  fine  and  imprisonment;  Henry  v.  State.  33  Ala. 
380,  holding  offense  of  killing  may  be  charged  as  murder  and  manslaughter; 
Quinn  v.  State,  49  Ala.  353,  holding  unlawfully  breaking  a  fence  and  trespass 
after  warning  may  be  joined;  Adams  v.  State,  65  Ala.  143,  holding  that  count 
for  burglarj'  and  for  petit  larceny  cannot  be  joined  in  same  indictment. 

Cited  in  reference  note  in  94  A.  D.  132,  on  charging  two  or  more  offenses  in 
same  indictment. 

Cited  in  note  in  9  L.R.A.  182,  on  joinder  of  offenses  of  same  general  character 
in  indictment. 
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—  Joinder  of  counts  for  larceny  and  kindred  crimes. 

Cited  in  Mayo  v.  State,  30  Ala.  32,  holding  counts  for  embezzlement  and  lar- 
ceny from  a  storehouse  may  be  joined;  Bell  v.  State,  48  Ala.  684,  17  A.  R.  40^ 
holding  burglary  and  grand   larceny   may  be  joined. 

—  Counts  for  like  crimes  against  different  persons. 

Cited  in  Oliver  v.  State,  37  Ala.  134,  holding  several  counts  in  an  indictment 
for  obtaining  money  by  false  pretenses  good,  where  the  difference  in  the 
counts  consisted  in  the  designation  of  persons  to  whom  the  false  pretense  was 
made;  Miller  v.  State,  45  Ala.  24,  holding  separate  counts  charging  arson  in 
first  degree  but  alleging  a  different  house  and  different  ownership  is  not  de- 
murrable for  misjoinder. 
Election  as  to  counts  In  indictment. 

Cited  in  note  in  02  A.  D.  665,  on  what  point  in  progress  of  case  election  as  to 
counts  in  indictment  may  be  required. 

Crimes  of  similar  character. 

Cited  in   Crockett  v.   State,  38  Ala.  387,  holding  an  assault  with  intent  to 
commit  murder,  is  an  offense  of  the  same  character  with  murder. 
Improper  evidence  later  made  relevant. 

Cited  in  Edwards  v.  State,  49  Ala.  334;  Griffin  v.  State,  76  Ala.  29;  Robinson 
v.  Allison,  36  Ala.  625, — holding  the  admission  of  evidence  irrelevant  when 
offered  is  not  ground  for  reversal  if  it  became  relevant  for  any  purpose; 
Freese  v.  State,  169  Ind.  597,  65  N.  E.  915,  holding  it  proper  for  court  to  con- 
sider in  connection  with  proved  facts,  a  promise  by  the  prosecuting  attorney 
to  show  later  a  conspiracy  leading  to  the  unlawful  act. 
Evidence  of  acts  by  accomplice. 

Cited  in  Raisler  v.  Springer,  38  Ala.  703,  82  A.  D.  736,  holding  anything  said 
or  done  by  one  of  the  confederates,  in  the  prosecution  of  the  common  design^ 
is,  in  legal  contemplation  the  act  of  all;  Scott  v.  State,  30  Ala.  503,  holding  fact 
of  payment  of  double  toll  on  bridge  on  way  to  place  of  meeting  to  divide  spoils, 
admissible  against  prisoner  where  made  while  the  conspiracy  was  pending  and  in 
furtherance  of  the  common  design. 

Cited  in  reference  notes  in  69  A.  D.  252,  on  admissibility  of  acts  and  declara- 
tion of  parties  to  combination;  86  A.  D.  118,  on  acts  and  declarations  of  ac- 
complices as  evidence  against  each  other;  3  A.  S.  R.  685,  on  acts  and  declarations 
of  one  conspirator  as  evidence  against  the  others;  40  A.  S.  R.  801,  on  acta  and 
declarations  of  conspirator  as  evidence  against  others. 

—  Necessity  of  proof  of  privity  and  confederacy. 

Cited  in  State  v.  Dix,  33  Wash.  405,  74  Pac.  570,  holding  evidence  sufficiently 
showed  a  conspiracy  to  entitle  the  declarations,  letters  and  books  of  the  asso- 
ciates of  bank  president  to  remain  in  evidence;  Morris  v.  State,  146  Ala.  66, 
41  So.  274,  holding  it  not  necessary  that  the  conspiracy  be  shown  by  positive 
evidence  but  may  be  inferred  from  conduct  subsequent  to  the  criminal  act; 
Cuyler  v.  McCartney,  40  N.  Y.  221  (dissenting  opinion),  on  the  necessity  of 
establishing  prima  facie  fact  of  a  conspiracy  as  foundation  for  admissions  of 
declarations. 
Necessity  of  exception  to  present  error. 

Cited  in  Foster  v.  State,  39  Ala.  229,  holding  refusal  of  motion  to  compel  elec- 
tion by  the  solicitor  of  the  count  for  which  he  will  prosecute  should  be  pre- 


Digitized  by  VjOOQIC 


591  NOTES  ON  AMERICAN  DECISIONS.  [383-387 

sented  by  bill  of  exceptions;  Richardson  v.  State,  64  Ala.  158,  holding  the  court 
will  not  reverse  for  erroneous  instructions  to  the  jury  unless  there  be  exception 
reserved  to  such  instruction;  Frank  v.  State,  40  Ala.  9  (dissenting  opinion),  on 
authority  of  court  to  revise  questions  not  presented  by  bill  of  exceptions. 
General  verdict  on  several  counts. 

Cited  in  Sampson  v.  State,  107  Ala.  76,  18  So.  207,  sustaining  a  general  ver- 
dict of  guilty  where  two  offenses  are  joined  in  same  indictment;  Cawley  v.  State, 
37  Ala.  152,  sustaining  a  general  verdict  of  guilty  where  offenses  charged  are 
larceny  from  a  dwelling  house  and  larceny  from  a  shop. 

65  AM.  DEO.  387,  ASHLEY  v.  ROBINSON,  29  ALA.   112. 
Offer  of  evidence  of  facts  showing  relevancy  of  otlier  evidence. 

Cited  in  Ross  v.  State,  169  Ind.  388,  82  N.  E.  781,  holding  where  relevancy 
of  evidence  is  not  apparent  but  other  facts  make  it  so,  such  facts  should  be 
stated  and  not  the  conclusion  of  the  person  making  the  offer  to  prove. 

Cited  in  reference  notes  in  41  A.  D.  58,  on  admission  of  evidence  not  clearly 
irrelevant  on   assurance  of  counsel;   74  A.  D.   79,  on  variance  and  failure  of 
proof. 
Assent  to  conveyance  for  benefit  of  creditors. 

Cited  in  Qreene  v.  A.  &  W.  Sprague  Mfg.  Co.  52  Conn.  330,  holding  the  general 
rule  that  trustees  are  presumed  to  assent  to  an  assignment  for  benefit  of 
creditors,  where  beneficial  to  them,  does  not  apply  to  a  fraudulent  conveyance; 
First  Nat.  Bank  v.  Ridenour,  46  Kan.  718,  26  A.  S.  R.  167,  27  Pac.  150, 
holding  the  assent  of  a  creditor  to  a  fraudulent  chattel  mortgage  will  not  be 
presumed;  Kraus  v.  Haas,  6  Tex.  Civ.  App.  665,  25  S.  W.  1025,  holding  the 
law  will  not  presume  the  assent  of  a  beneficiary  to  a  deed  where  a  fraudulent 
purpose  is  shown  on  part  of  maker. 

Cited  in  reference  notes  in  94  A.  D.  214,  on  presumption  of  beneficiaries* 
assent  to  deed  of  trust;  97  A.  D.  336,  on  validity  under  statute  of  security 
given  to  one  creditor  without  knowledge  and  assent  of  other  creditors. 

Cited  in  notes  in  24  L.R.A.  376,  377,  on  necessity  of  express  assent  to  assign- 
ment or  deed  of  trust  for  creditors;  24  L.R.A.  378,  on  suflSciency  of  assent  to  as- 
signment or  deed  of  trust  for  creditors. 
Right  of  assignee  in  bankruptcy  as  to  fraudulent  transfers. 

Cited  in  Andrews  v.  Mather,  134  Ala.  368,  32  So.  738,  holding  an  assignee  in 
bankruptcy  may  regard  property  fraudulently  conveyed  as  still  the  property  of 
the  grantor. 

Cited  in  reference  note  in  69  A.  D.  405,  on  effect  of  prior  fraudulent  convey- 
ance upon  discharge   in  bankruptcy. 

Cited  in  note  in  95  A.  D.  166,  on  avoidance  of  fraudulent  sale  by  assignee  in 
bankruptcy. 
Revocation  of  assignment  for  creditors. 

Cited  in  reference  note  in  90  A.  D.  508,  on  revocation  of  assignment  for  benefit 
of  creditors. 
Effect  of  bankrupt  law  on  assignments  for  creditors. 

Cited  in  note  in  45  L.R.A.  179,  on  effect  of  bankrupt  law  on  assignments  for 
creditors. 


Digitized  by  VjOOQIC 


65  AM.  DEC]  NOTES  ONvAMERICAN  DECISIONS.  6W 

«5  AM.  DEO.  894,  STEIN  v.  BURDEN,  S9  AliA.  127. 
Nature  and  extent  of  riparian  rights  in  water. 

Cited  in  Cox  v.  Howell,  108  Tenn.  130,  68  L.R.A.  487,  65  S.  W.  868,  holding 
owner  has  no  property  in  the  water  itself,  but  simply  a  usufruct 

Cited  in  reference  notes  in  60  A.  D.  468;  36  A.  S.  R.  894,— on  riparian  rights; 
90  A.  D.  174,  as  to  law  of  riparian  rights;  76  A.  D.  479,  on  riparian  proprie- 
tor's property  in  water  itself;  82  A.  D.  188,  on  rights  of  riparian  proprietors; 
93  A.  D.  739,  on  water  as  subject  of  property. 

Cited  in  note  in  43  A.  D.  274,  on  rights  acquired  by  prior  appropriation  of 
water  of  stream. 

—  Extent  of  rlglit  to  consume. 

Cited  in  Spence  v.  McDonough,  77  Iowa,  460,  42  N.  W.  371,  holding  one  may 
use  all  the  water  of  a  stream,  if  so  much  is  required  by  his  stock;  Lonsdale 
Co.  v.  Woonsocket,  26  R.  I.  428,  66  Atl.  448,  holding  a  city  cannot  diminish  the 
water  for  the  purpose  of  municipal  water  supply. 

Cited  in  reference  notes  in  3  A.  S.  R.  615,  on  right  to  use  of  water;  68  A.  D. 
331,  on  rights  of  prior  appropriator  of  water  for  mining  purposes. 

Cited  in  notes  in  43  A.  D.  276,  on  respective  rights  of  riparian  owners  to  use 
of  water;  79  A.  D.  642,  on  what  is  reasonable  use  of  water  for  domestic  pur- 
poses by  riparian  owner;  41  L.R.A.  739,  on  correlative  right  of  upper  and  lower 
proprietors  as  to  use  of  water  in  stream. 

—  Liability  for  diversion  or  impairment. 

Cited  in  Tennessee  Coal,  Iron  &  R.  Co.  v.  Hamilton,  100  Ala.  252,  46  A.  S.  R. 
48,  14  So.  167,  holding  the  upper  riparian  owner  must  use  the  water  as  not  to 
destroy  or  unreasonably  impair  the  equal  rights  of  others;  Crabtree  v.  Baker, 
75  Ala.  91,  61  A.  R.  424,  holding  one  has  a  right  to  the  use  of  wat«r  flowing  in 
the  stream  as  it  is  accustomed  to  flow,  without  detrimental  diminution  or  alter- 
ation; American  Asso.  v.  Eastern  Kentucky  Land  Co.  2  Tenn.  Ch.  App.  132, 
holding  this  right  extends  to  the  quality  and  quantity  of  the  water;  Cook  v. 
Seaboard  Air  Line  R.  Co.  107  Va.  32,  122  A.  S.  R.  826,  10  L.R.A.(N.S.)  966, 
67  S.  E.  664,  holding  the  proprietor  may  change  the  whole  course  of  a  stream 
within  the  limits  of  his  own  land  provided  he  returns  the  water  undiminished 
before  leaving  his  premises;  Ulbricht  v.  Eufaula  Water  Co.  86  Ala.  687,  11 
A.  S.  R.  72,  4  L.R.A.  572,  6  So.  78,  holding  it  a  private  nuisance  to  divert  or 
unreasonably  obstruct  a  water  course;  Alabama  Consol.  Coal  &  Iron  Co.  v. 
Turner,  145  Ala.  639,  117  A.  S.  R.  61,  39  So.  603;  Drake  v.  Lady  Ensley  Coal, 
Iron  &  R.  Co.  102  Ala.  601,  48  A.  S.  R.  77,  24  L.R.A.  64.  14  So.  749,— holding 
owner  liable  where  the  stream  by  reason  of  washing  of  ore  is  so  polluted  that  it 
is  rendered  unfit  for  the  use  of  stock,  and  refuse  ore  covers  land  of  lower 
owner;  Potier  v.  Burden,  38  Ala.  061,  holding  equity  will  not  restrain  where  de- 
fendant's ditches  only  drew  water  into  a  narrower  channel  without  materially 
increasing  the  quantity  escaping  from  the  main  stream. 

Cited  in  reference  notes  in  69  A.  D.  94,  on  right  of  riparian  owner  to  flow 
of  water;  78  A.  D.  689,  on  riparian  proprietor's  right  to  uninterrupted  flow 
of  stream. 

Cited  in  notes  in  79  A.  D.  639,  on  rule  that  riparian  owner  shall  not  diminish 
natural  flow  of  stream;  41  L.R.A.  746,  on  correlative  rights  of  upper  and  lower 
proprietors  as  to  division  of  water  of  stream. 

Distinguished  in  Richmond  v.  Test,  18  Ind.  App.  482,  48  N.  £.  610,  holding 
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the  pollution  resulting  from  a  properly  constructed  city  sewer  gives  no  right 

of  action  to  a  lower  riparian  owner. 

Rights  resulting  from  continuing  nuisance. 

Cited  in  Crommelin  v.  Coxe,  30  Ala.  318,  68  A.  D.  120,  holding  one  who  him- 
self has  no  right  to  continue  a  nuisance  could  not  transfer  such  right  to  another; 
Wright  V.  Moore,  38  Ala.  693,  82  A.  D.  731,  holding  the  adverse  enjoyment  of 
the  privilege  of  throwing  the  water  of  a  stream  on  another's  land  for  the  period 
of  limitations  of  actions  for  the  recovery  of  land,  creates  the  presumption  of  a 
right  to  such  enjoyment. 

Cited  in  note  in  1  E.  R.  C.  664,  on  right  of  one  of  a  class  of  persons  enjoy- 
ing a  right  to  sue  for  its  infringement. 
Rights  of  adjoining  owners  as  to  waters. 

Cited  in  Hughes  v.  Anderson,  68  Ala.  280,  44  A.  R.  147,  holding  one  may  drain 
his  land  which  is  moist,  and  discharge  the  water  according  to  its  natural  chan- 
nel though  the  ditches  discharge  the  water  on  the  lower  land  more  rapidly  and 
in  increased  volume. 


«6  AM.  DEO.  401,  BURTON  T.  HOLIiET,  29  AliA.  818. 
Proximate  and  remote  or  specalative  damages. 

Cited  in  Higgins  v.  Mansfield,  62  Ala.  267;  Irion  v.  Lewis,  66  Ala.  190,— 
holding  they  must  be  the  natural  and  proximate  consequence  of  the  act  com- 
plained of  as  injurious;  Brigham  v.  Carlisle,  78  Ala.  243,  66  A.  R.  28;  Pollock 
V.  Gantt,  69  Ak.  373,  44  A.  R.  619,— holding  possible  or  even  probable  profits 
lost  by  the  tortious  act  are  too  remote;  Bell  v.  Reynolds,  78  Ala.  611,  66  A. 
R.  62,  holding  those  purely  speculative  in  their  nature  too  remote;  Dryer  v. 
Lewis,  67  Ala.  661,  holding  damage  to  crops,  by  reason  of  the  intestate's  sick- 
ness, or  negligence,  not  a  proper  criterion  of  the  measure  of  reduction;  Gresham 
V.  Taylor,  61  Ala.  606,  holding  the  amount  of  crop  one  would  have  made  without 
the  injury  complained  of  cannot  be  the  measure  of  damages ;  Nelms  v.  Hill, 
■86  Ala.  683,  6  So.  344,  holding  damages  to  one's  farming  operations  in  an 
action  of  trespass  for  carrying  away  stock  while  engaged  in  farming  is  too 
remote;  Harper  v.  Weeks,  89  Ala.  677,  8  So.  39,  holding  profits  not  forming  a 
eonstituent  element  of  the  contract  are  not  the  natural  and  probable  conse- 
quences of  the  breach;  Herring  v.  Skaggs,  62  Ala.  180,  34  A.  R.  4,  holding  valu- 
ables taken  from  a  safe  cannot  be  considered  in  measuring  damages  in  suit 
against  maker  of  safe  who  warranted  it  '^burglar  proof;"  Street  v.  Sinclair, 
71  Ala.  110,  holding  damages  to  be  plaintiffs'  interest  in  the  property  at  the 
time  of  the  trespass  and  not  the  value  of  the  property  itself,  where  mortgagor 
brings  action;  Lehman  v.  Pritchett,  84  Ala.  612,  4  So.  601,  holding  commission 
merchants  l>oimd  to  sell  in  a  reasonable  time,  liable  for  injury  naturally  result- 
ing, but  not  for  injury  resulting  from  extraordinary  cause,  such  as  loss  by  fire. 

Cited  in  reference  notes  in  69  A.  D.  262,  on  necessity  that  damages  to  be 
recoverable  be  proximate  consequence  of  omission  complained  of;  72  A.  D.  664, 
on  damages  for  breach  of  contract  being  natural  and  proximate  consequences. 

Cited  in  note  in  62  L.R.A.  63,  on  damagos  for  conversion  without  judicial 
process  as  affected  by  loss  of  profits. 

Am.  Dec.  Vol.  IX.— 38. 
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65  AM.  D£G.  408,  MITCHELL  y.  DENSON,  29  AliA.  827. 
Necessity  that  powers  be  executed  In  good  faith. 

Cited  in  reference  note  in  73  A.  D.  190,  on  necessity  that  powers  be  executed 
in  good  faith. 

Alder  of  defective  execution  of  powers. 

Cited  in  Brown  v.  Phillips,  16  R.  I.  612,  18  Atl.  249,  holding  the  non-execu- 
tion of  a  power  cannot  be  aided  by  proof  of  an  intention  to  execute. 

Cited  in  reference  note  in  73  A.  D.  190,  on  effect  of  defective  execution  of 
powers. 

Cited  in  note  in  21  E.  R.  C.  395,  on  equitable  aid  in  respect  to  defectively 
executed  powers. 

65  AM.  DEO.  405,  SKIPPER  v.  FOSTER,  29  AliA.  880. 
Right  to  garnish  Judgment  debt. 

Cited  in  Calhoun  v.  Whittle,  5  Cal.  138,  holding  judgment  may  be  subjected  by 
garnishment,  issuing  from  the  court  in  which  the  judgment  was  rendered;  Scott 
V.  Rohman,  43  Neb.  618,  62  N.  W.  46,  holding  a  judgment  debtor  may  be  gar- 
nished; First  Nat.  Bank  v.  Dunn,  102  Ala.  204,  14  So.  559,  holding  the  statutes 
do  not  authorize  the  enforcement  of  such  remedy  in  a  court  which  has  no  juris- 
diction over  the  debt  itself. 

Cited  in  reference  notes  in  18, A.  S.  R.  33,  on  attachment  and  garnishment  of 
judgment  debtors;  47  A.  S.  R.  778,  on  attachment  of  judgments. 
Payment  of  Judgment  or  writ  after  garnishment  of  debtor. 

Cited  in' South  &  North  Ala.  R.  Co.  v.  Falkner,  49  Ala.  115,  holding  the 
payment  of  the  money  under  execution  after  service  of  the  garnishment  would 
have  no  defense  to  the  garnishee;  Archer  v.  People's  Sav.  Bank,  88  Ala.  249,  7 
So.  53,  holding  payment  by  the  garnishee  to  the  debtor  in  attachment  during 
pendency  of  garnishment  proceeding  was  at  the  risk  of  garnishee. 
Stay  of  execution  on  Judgment  pending  garnisiiee  proceedings. 

Cited  in  Montgomery  Gaslight  Co.  v.  Merrick,  61  Ala.  534,  holding  execution 
on  the  judgment  will  be  stayed,  on  the  giving  by  the  garnishee  of  sufficient 
security  to  protect  defendant;   Calhoun  v.  Whittle,  56  Ala.  138,  to  point  that 
execution  may  be  stayed  until  termination  of  garnishment  suit. 
Lien  of  garnishment. 

Cited  in  Warfield  v.  Campbell,  38  Ala.  527,  82  A.  D.  724,  holding  the  lien 
of  a  judgment  creditor  who  garnishees  judgment  debtor  of  his  debtor,  arises 
upon  service  of  the  garnishment  writ. 
Garnishment  as  defense. 

Cited  in  reference  note  in  74  A.  D.  764,  on  right  of  garnishee  having  notice 
of  claim  and  failing  to  show  it  in  defense,  to  resist  claim  of  assignee. 

65  AM.  DEC.  407,  BRYAN  v.  WEEMS,  29  ALA.  428. 
Cessation  of  title  in  trustee. 

Cited  in  Angle  v.  Marshall,  65  W.  Va.  671,  47  S.  E.  882,  holding  the  trustee's 
estate  is  measured  by  the  terms  of  the  trust,  and  ceases  without  the  formality 
of  a  conveyance  when  objects  for  which  trust  was  created  are  accomplished; 
Williams  v.  McConico,  36  Ala.  22,  holding  the  legal  title  in  trustee  does  not  cease 
at  death  of  life  tenant,  where  deed  is  to  a  trustee  '*or  his  legal  representative*'^ 
for  benefit  of  grantee's  unmarried  daughter  and  her  children  forever. 
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Distinguished  in  Greenwood  v.  Coleman,  34  Ala.  150,  holding  title  of  trustee, 
where  slaves  are  conveyed  to  trustee  in  trust  for  grantor's  wife  for  life  and  at  her 
death  to  her  children,  ceasco  on  the  death  of  the  wife. 
Running:  of  limitations  against  trust  or  estate  of  accedex&t. 

Cited  in  Lee  v.  Wood,  86  Ala.  169,  4  So.  693,  holding  the  rule  that  statute  does 
not  run  against  those  under  personal  disability  does  not  apply  where  there  is  a 
trustee  capable  of  suing;  Bell  v.  Nichols,  38  Ala.  678,  holding  statute  begins  to 
run  against  a  decedent's  estate  from  time  letters  on  his  estate  are  grantcJ 
though  he  dies  in  another  state  and  the  letters  of  administration  arc  not  re- 
corded in  state  where  property  is. 
Adverse  claim  or  holding  by  executor  or  trustee. 

Cited  in  Etting  v.  Marx,  4  Fed.  673,  holding  as  between  a  trustee  and  bene- 
ficiary a  court  of  equity  will  not  permit  the  statute  of  limitations  to  affect  the 
latter's  rights. 

Effect  on  beneficiary  of  bar  against  trustee. 

Cited  in  Love  v.  Love,  66  Ala.  554,  holding  when  the  trustee  is  barred  the 
beneficiary  is  barred  also;  Mathews  v.  Durkee,  34  Fla.  559,  16  So.  411,  holding 
that  where  a  prescriptive  title  bars  the  administratrix  the  heirs  also  are 
barred;  Molton  v.  Henderson,  62  Ala.  426,  holding  the  cestui  que  trust  barred 
where  both  he  and  trustee  have  been  out  of  possession  for  statutory  period, 
regardless  of  disability  of  cestui  que  trust. 

Cited  in  reference  notes  in  2  A.  S.  R.  479,  on  effect  of  statute  of  limitations 
against  trustee  and  cestui  que  trust;  77  A.  D.  166;  91  A.  S.  R.  796, — on  bar  of 
cestui  que  trust  by  running  of  limitations  against  trustee. 
Wliat  necessary  to  adverse  holding. 

Cited  in  Brown  v.  Cockerell,  33  Ala.  38,  holding  a  party  occupying  land  up  to 
a  certain  fence  believing  it  to  be  the  line  but  not  intending  to  hold  to  the  fence 
if  it  should  be  beyond  the  line  cannot  be  said  to  be  holding  adversely;  Chapin 
V.  Freeland,  142  Mass.  383,  56  A.  R.  701,  8  N.  E.  128  (dissenting  opinion), 
on  impropriety  of  tacking  several  possessions  of  a  chattel. 

Cited  in  note  in  95  A.  S.  R.  672,  on  prescriptive  title  to  personal  property. 

Distinguished  in  Fleming  v.  Gilmer,  35  Ala.  62,  holding  a  claim  not  barred 
where  for  part  of  the  period  party  was  out  of  possession  the  property  was 
held  in  subordination  to  and  in  recognition  to  her  rights. 

65  AM.  DEC.  413,  FRALICK  v.  PRESLEY,  29  ALA.  457. 
Right  to  cross-examine  witness  as  to  new  matter. 

Cited  in  Kibler  v.  Mcllwain,  16  S.  C.  550,  holding  witness  may,  on  cross-exam- 
ination be  interrogated  as  to  any  fact  pertinent  to  the  case. 

Cited  in  reference  notes  in  81  A.  D.  464,  on  right  to  cross-examine  witness; 
84  A.  D.  378,  on  right  to  cross-examine  adverse  witness;  87  A.  D.  758,  as  to 
what  questions  may  be  asked  on  cross-examination. 

Cited    in   note   in    12   L.R.A.   694,   on    scope  of   cross-examination. 

Admissibility  of  declarations. 

Cited  in  Roebke  v.  Andrews,  26  Wis.  312  (dissenting  opinion),  on  admissi- 
bility of  declarations  of  ownership. 

Cited  in  reference  notes  in  74  A.  D.  72,  on  admissibility  against  party  to 
record,  of  declarations  of  himself  or  of  one  identified  with  him  in  interest; 
78  A.  D.  498,  on  admissibility  of  declarations  of  party  against  interest. 
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Cited  in  note  in  11  E.  R.  C.  215,  on  admissibility  of  parol  admissions  of  a 
party  relating  to  contents  of  a  written  instrument. 
Foandation  for  secondary  evidence. 

Cited  in  Arthur  v.  Qayle,  38  Ala.  269,  holding  the  necessary  predicate  laid 
for  introduction  of  secondary  evidence  of  a  deed  where  the  existence  and  loss  of 
the  deed  is  established. 

Cited  in  reference  note  in  68  A.  D.  649,  on  proof  of  contents  of  lost  deed. 

65  AM.  DEC.  419,  JORDAN  v.  BRADSHAW,  17  ARK.  106. 
Offlcer*8  deed  as  evidence  of  recitals  therein. 

Cited  in  Clark  v.  Sawyer,  48  Cal.  133,  holding  it  unnecessary  to  introduce 
evidence  of  judgment  and  execution  where  recitals  in  sheriff's  deed  are  full; 
Gossett  V.  Kent,  19  Ark.  602,  holding  tax  collector's  deed  prima  facie  evidence 
of  regultirity  of  proceedings,  and  additional  proof  admissible  to  correct  omis- 
sion; Hockett  V.  Alstown,  3  Ind.  Terr.  432,  68  S.  W.  675,  to  point  that  sheriff's 
deed  is  sufficient  to  show  execution  and  proceedings  under  it;  Kennedy  v. 
Clayton,  29  Ark.  270,  to  point  that  before  passage  of  act  it  was  necessary  to 
introduce  judgment  upon  which  sheriff's  deed  was  founded  before  deed  could 
be  admitted  as  evidence. 

Cited  in  reference  note  in  85  A.  D.  84,  on  recitals  in  sheriff's  deed  as  evidence 
of  judgment,  execution,  levy,  and  sale. 

Distinguished  in  Hockett  v.  Alston,  49  C.  C.  A.  180,  110  Fed.  910,  holding 
under  statute  recitals  in  sheriff's  certificate  not  evidence  of  the  facts  therein; 
Johnson  v.  McKinnon,  54  Fla.  221,  13  L.R.A.(N.S.)  814,  45  So.  23,  holding 
under  statute  sheriff's  deed  reciting  execution,  but  not  reciting  judgment, 
sufficient  to  show  authority. 
What  sheriff's  deed  shonld- contain. 

Cited  in  reference  notes  in  65  A.  D.  452,  on  recitals  in  sheriff's  deed;  85  A.  D. 
84,. on  what  facts  should  be  recited  in  sheriff's  deed. 
Correction  of  omission  In  officer's  deed. 

Cited  in  Bonnell   v.   Roane,  20   Ark.    114,   holding  proof   aliunde   necessary 
to  aid  omission  to  recite  material  fact  in  tax  collector's  deed. 
€k>ncla8lvene88  of  retnrn  to  execution,  In  collateral  proceedln^r. 

Cited  in  Webster  v.  Daniel,  47  Ark.  131,  14  S.  W.  550,  holding  failure  of 
constable  to  make  return  nulla  bona  irregularity  in  execution  and  cannot  be 
taken  advantage  of  in  collateral  proceeding;  Reeves  v.  Sherwood,  45  Ark.  520, 
holding  return  of  sheriff  on  execution  conclusive  in  collateral  proceeding. 
Necessity  for  Issnance  of  execution  In  loiter  court  before  transcript  of 
judgment  to  higher  conrt. 

Cited  in  State  v.  Norris,  19  Ark.  247,  holding  requirement  of  issuance  of  exe- 
cution in  lower  court,  and  return  thereon  before  issuance  of  execution  on 
transcript,  for  defendant'p  benefit. 

65  AM.  DEC.  425,  DOBBIN  v.  HUBBARD,  17  ARK.  189. 

Followed  without  discussion  in  Dobbin  v.  Wright,  17  Ark.  193. 
Power  of  married  woman  to  contract. 

Cited  in  reference  notes  in  86  A.  D.  749,  on  power  of  wife  to  contract  ot 
common  law ;  90  A.  D.  367,  on  validity  of  contracts  of  married  woman  at  com- 
mon law;  93  A.  D.  082,  on  disability  of  married  woman  to  contract  at  common 
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law;  95  A.  D.  640;  10  A.  S.  R.  21;  57  A.  S.  R.  118,— on  authority  of  married 
woman  to  make  contract;  5  A.  S.  R.  531,  on  married  woman's  contracts  at  com- 
mon law;  33  A.  S.  R.  859,  on  married  woman's  contracts. 
Enforceability  of  contracts  of  married  woman  in  court  of  law. 

Cited  in  Warner  v.  Hess,  66  Ark.  113,  49  S.  W.  499,  holding  under  statute 
allowing  wife  to  contract  in  reference  to  her  separate  estate,  she  is  not  liable 
on  contract  generally. 

Cited  in  reference  notes  in  72  A.  D.  513,  on  when  separate  estate  of  married 
woman  chargeable  with  her  debts  and  contracts;  77  A.  D.  372,  as  to  when 
married  woman's  general  engagements  will  be  enforced  against  her  separate 
estate. 

Distinguished  in  Sidway  ▼.  Nichol,  62  Ark.  146,  34  S.  W.  529,  holding  under 
statute  married  woman  liable  at  law  for  debt  contracted  for  her  own  benefit: 
Trieber  v.  Stover,  30  Ark.  727,  holding  under  statute,  married  woman  could  be 
sued  for  debt  contracted  for  her  separate  account  and  her  separate  estate  sub- 
ject to  execution  on  judgment. 
Elquitable  right  of  feme  covert  to  charge  separate  estate. 

Cited  in  Phillips  v.  Graves,  20  Ohio  St.  371,  5  A.  R.  675,  holding  equity  will 
compel  pa3rment  of  debts  contracted  on  credit  of  separate  estate;  Buckner  v. 
Davis,  29  Ark.  444,  holding  married  woman  has  right  to  charge  separate  estate 
with  payment  of  debts  created  for  her  own  benefit;  Henry  v.  Blackburn,  32  Ark. 
445,  holding  where  wife  contracts  debt  with  reference  to  her  separate  estate, 
she  may  in  equity  bind  her  estate  therefor;  Deering  v.  Boyle,  8  Kan.  525,  12 
A.  R.  480,  holding  separate  property  subject  to  payment  of  debt  incurred  on 
promissory  note. 

Cited  in  reference  notes  in  71  A.  D.  116,  on  power  of  feme  covert  to  alienate 
or  charge  separate  estate;  71  A.  D.  595,  on  power  of  married  woman  over  dis- 
position of  her  separate  estate. 

Cited  in  notes  in  30  A.  D.  237,  on  power  of  feme  covert  over  separate  estate 
in  absence  of  statutory  regulation;  10  A.  S.  R.  165,  on  right  of  married  woman 
to  dispose  of  separate  property. 
Decree  of  court  on  matter  not  before  it. 

Cited  in  Henry  v.  Blackburn,  32  Ark.  445,  on  necessity  of  referring  to  instru- 
ment of  record  by  court  in  rendering  decree. 

65  AM.  DEC.  488,  MOSS  v.  STATE,  17  ARK.  827. 
Competency  of  codcfendant  as  witness. 

Cited  in  Foster  v.  State,  45  Ark.  328,  holding  co-defendant  in  indictment  in- 
competent, although  by  statute  defendant  is  allowed  to  testify  in  own  behalf; 
Brown  v.  State,  24  Ark.  620,  holding  co-defendant  in  indictment  incompetent; 
Collier  v.  State,  20  Ark.  36,  holding  accessories  before  the  fact,  jointly  indicted 
with  principal,  incompetent  as  witnesses  for  him;  McKenzie  v.  State,  24  Ark. 
636,  holding  where  nolle  prosequi  is  entered  as  to  one  co-defendant,  he  is 
competent. 

Cited  in  note  in  40  L.  ed.  U.  S.  1091,  on  competency  of  joint  defendants  as 
witnesses  for  or  against  each  other. 

Distinguished  in  Adams  v.  State,  28  Fla.  511,  10  So.  106,  holding  under 
statute,  accomplice  jointly  indicted  competent  witness  for  state. 
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Reversal  on  weight  of  evidence. 

Cited  in  Kent  v.  Gray,  26  Ark.  142,  holding  appellate  court  will  not  reverse 
judgment  of  lower  court  on  ground  of  weight  of  evidence. 

Cited  in  reference  notes  in  68  A.  D.  340,  on  disturbing  verdict  founded  on 
conflicting  testimony,  on  ground  that  it  appears  to  be  against  weight  of  evi- 
dence; 68  A.  D.  420,  on  setting  aside  verdict  or  granting  new  trial  because 
against  evidence;  82  A.  D.  747,  as  to  what  is  necessary  before  verdict  will  be 
set  aside. 
Presumption  on  appeal  of  proof  not  In  record. 

Cited  in  Keizer  v.  Seabrook,  25  Ark.  334,  holding  where  bill  of  exceptions 
does  not  negative  fact  of  other  testimony,  court  will  presume  proof  of  facts 
without  which  verdict  could  not  have  been  found;  Seifrath  v.  State,  35  Ark. 
412,  holding  appellate  court  will  presume  a  sufficiency  of  proof  to  warrant  judg- 
ment unless  bill  of  exceptions  negatives  idea  of  introduction  of  other  proof. 

65  AM.  DEC.  437,  BURR  ▼.  SICKIiES,   17  ARK.  428. 
lilablllty  for  loss  In  remitting  by  mall. 

Cited  in  Jung  v.  Second  Ward  Sav.  Bank,  55  Wis.  364,  42  A.  R.  719,  13  N. 
W.  235,  holding  creditor  who  requests  debtor  to  remit  by  mail  assumes  risk  of 
loss  in  transmission  by  mail. 

Cited  in  note  in  21  E.  R.  C.  17,  on  remitting  money  by  mail  as  payment. 
Burden  of  proof  of  authority  to  send  money  by  mall. 

Cited  in  Fleming  &  A.  Co.  v.  Evans,  0  Kan.  App.  858,  61  Pac  503,  holding 
burden  on  debtor  to  show  authorization  to  remit  payment  by  mail. 

Cited  in  reference  note  in  07  A.  D.  50,  on  direction  of  creditor  to  remit  money 
as  authorizing  remittance  by  mail. 
Custom  as  affecting  contractual  relations. 

Cited  in  note  in  18  A.  R.  207,  on  custom  or  usage  as  affecting  contractual 
relations. 

65  AM.  DEC.  442,  BETTISON  v.  BUDD,  17  ARK.  546,  Ijater  appeal  In 

21  Ark.  578. 
Denial  of  title  by  tenant. 

Cited  in  Blakeney  v.  Ferguson,  20  Ark.  547,  holding  tenant  cannot  deny  title 
of  landlord ;  Earle  v.  Hale,  31  Ark.  470,  holding  tenant  cannot  deny  title  so  long 
as  it  remains  as  when  tenancy  accrued;  Chaffin  v.  Brockmeyer,  33  Mo.  App.  02, 
holding  tenant  can  show  the  expiration  of  landlord's  title. 

Cited  in  reference  notes  in  75  A.  D.  Ill,  as  to  when  tenant  can  dispute  land- 
lord's title;  75  A.  D.  Ill,  on  right  of  tenant  to  dispute  landlord's  title;  93 
A.  D.  372,  on  extent  of  estoppel  of  tenant  from  denying  landlord's  title. 

Cited  in  note  in  11  £.  R.  C.  77,  on  estoppel  of  tenant  to  deny  landlord's  title. 
Purchase  of  title  as  against  landlord. 

Cited  in  Smith  v.  Scanlan,  106  Ky.  572,  51  S.  W.  152,  holding  tenant  may 
purchase  under  execution  against  landlord. 

Cited  in  notes  in  89  A.  S.  R.  84-85,  on  acquisition  of  landlord's  title  by 
tenant;  15  E.  R.  C.  305,  on  right  of  tenant  to  purchase  landlord's  land  on 
sale  against  latter;  53  L.R.A.  934,  on  right  of  tenant  to  acquire  title  not  in- 
consistent with  landlord's  title  at  commencement  of  tenancy. 
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—  Tax  title. 

Cited  in  Ferguson  v.  Etter,  21  Ark.  160,  76  A.  D.  361,  holding  tenant  in 
possession  can  purchase  adverse  tax  title  against  landlord;  Pickett  v.  Fergu- 
son, 45  Ark.  177,  65  A.  R.  545,  holding  tenant  in  possession  may  purchase  lands 
at  tax  sale;  Brown  v.  Atlanta  Nat.  Bldg.  &  L.  Asso.  46  Fla.  492,  35  So.  403; 
Weichselbaum  v.  Curlett,  20  Kan.  709,  27  A.  R.  204,— holding  where  tenant  is 
under  no  obligation  to  pay  taxes,  he  may  purchase  land  at  tax  sale  as  against 
landlord. 

Cited  in  notes  in  75  A.  S.  R.  242,  on  right  of  tenant  to  purchase  and  enforce 
tax  title;  53  L.R.A.  939-940,  on  right  of  tenant  to  acquire  title  derived  from 
tax  sale  during  tenancy  where  he  has  not  agreed  to  pay  the  tax. 

Disapproved  in  Hall  v.  Wescott,  15  R.  I.  373,  5  Atl.  629,  holding  mortgagee 
cannot  acquire  tax  title  adverse  to  mortgagor. 
Offlcer*s  certificate  of  sale  on  execution  as  evidence. 

Cited  in  Clark  v.  Sawyer,  48  Cal.  133,  holding  proof  of  judgment  and  exe- 
cution unnecessary  where  recitals  in  sheriff's  deed  are  full. 

Cited  in  reference  notes  in  65  A.  D.  424,  on  necessity  of  judgment,  execution 
sale,  and  sheriff's  deed  to  sustain  title  of  purchaser  at  sale;  70  A.  D.  690,  on 
sheriff's  deed  being  prima  facie  evidence  of  title;  70  A.  D.  589,  on  admissi- 
bility of  sheriff's  deed  not  fully  reciting  judgment  in  connection  with  judgment 
and  execution  to  show  sheriff's  authority  to  sell;  76  A.  D.  406,  on  recitals  in  tax 
deed  as  evidence;  85  A.  D.  84,  on  what  facts  should  be  recited  in  sheriff's  deed; 
97  A.  D.  540,  on  effect  of  recitals  in  sheriff's  deed. 

Distinguished  in  Kennedy  v.  Clayton,  29  Ark.  270,  holding  on  sale  of  personal 
property,  bill  of  sale  inadmissible  to  prove  title,  but  judgment  and  execution 
necessary. 

Validity  of  Ux  sale. 

Cited  in  reference  note  in  76  A.  D.  405,  on  strict  compliance  with  statute 
being  essential  to  validity  of  tax  sale. 

«5  AM.  DEC.  452,  STATE  v.  CHAPIN,  17  ARK.  561. 
Place  of  jurisdiction  over  crime. 

Cited  in  Jessup  v.  State,  44  Tex.  Crim.  Rep.  83,  68  S.  W.  988,  holding  offense 
of  uttering  forged  instrument  not  complete  until  negotiation,  and  court  of 
county  where  mailed  did  not  have  jurisdiction;  State  v.  Morrow,  40  S.  C.  221, 
18  S.  E.  853,  holding  person  in  one  state  who,  through  innocent  agent,  commits 
statutory  crime  in  another,  subject  to  indictment  in  latter;  State  v.  Wabash 
Paper  Co.  21  Ind.  App.  167,  48  N.  E.  653,  holding  where  offense  is  committed 
in  one  county  and  results  in  injury  in  another,  venue  should  be  laid  in  latter; 
American  Strawboard  Co.  v.  State,  70  Ohio  St.  140,  71  N.  E.  284,  holding  person 
who  defiles  stream  may  be  prosecuted  in  any  county  where  injury  results 
therefrom;  Thompson  v.  State,  106  Ala.  67,  17  So.  512,  holding  conspiracy 
formed  in  one  state,  to  commit  crime  in  another,  indictable  in  former. 

Cited  in  reference  note  in  71  A.  D.  458,  as  to  when  crime  is  deemed  to  be  com- 
mitted and  punishable  within  state. 

Cited  in  notes  in  44  A.  S.  R.  81,  on  place  where  crime  is  committed;  69  A. 
S.  R.  359,  on  venue  of  crime;  28  L.R.A.  60,  on  locality  of  crime  committed  by 
shooting  or  striking  across  state  boundary. 
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—  Over  accessories  to  crime. 

Cited  in  reference  note  in  78  A.  D.  756,  on  where  accessory  before  the  fact 
is  indictable. 

Distinguished  in  Edge  v.  State,  li7  Tenn.  405,  99  S.  W.  1098,  10  A.  &  E.  Ann. 
Cas.   876,  holding  under  statute,  offense  of  accessory  cognizable  in  any  court 
having  jurisdiction  of  principal. 
Jurisdiction  of  one  state  of  offense  in  anotlier. 

Cited  in  State  v.  Hall,  114  N.  C.  909,  41  A.  S.  R.  822,  28  L.R.A.  69,  19  S.  E. 
602,  holding  dtate  can  prosecute  one  who  while  within  its  boundaries  commits 
crime  in  adjoining  state. 

Cited  in  reference  note  in  81  A.  D.  415,  on  punishment  of  accessory  before 
fact  in  one  state  to  crime  committed  in  another. 

Cited  in  note  in  44  A.  S.  R.  82,  on  accessory  before  the  fact  in  one  state  to 
felony  committed  in  another. 
Limitations  on  exercise  of  sovereign  power. 

Cited  in  People  ex  rel.  Trombley  v.  Humphrey,  23  Mich.  471,  9  A.  R.  94^ 
holding  state  cannot  exercise  right  of  eminent  domain  for  other  than  its  own 
uses. 

65  AM.  DEC.  458,  HEMPSTEAD  v.  JOHNSTON,  18  ARK.  12S. 
Presumption  of  assent  of  beneficiary  to  deed  for  his  benefit. 

Cited  in  Breathwit  v.  Bank  of  Fordyce,  60  Ark.  26,  28  S.  W.  511,  holding 
acceptance  by  mortgagees  of  mortgage  beneficial  to  them,  presumed;  McCain 
V.  Pickens,  32  Ark.  399,  holding  where  deed  of  assignment  is  apparently  for 
benefit  of  creditors,  their  assent  will  be  presumed;  Cannon  v.  Deming,  3  S.  D. 
421,  53  N.  W.  863,  holding  assent  of  creditors  to  assignment  for  their  benefit, 
presumed. 

Cited  in  reference  notes  in  75  A.  D.  819,  on  presumption  of  creditors*  assent 
to  trust  deed  for  their  benefit;  94  A.  D.  214,  on  presumption  of  beneficiaries' 
assent  to  deed  of  trust. 

Cited  in  notes  in  53  A.  S.  R.  546,  on  intention  and  acceptance  on  delivery 
of  deed;   24  L.R.A.  370,  371,  on  presumption  of  assent  to  assignment  or  deed 
of  trust  for  creditors. 
Effect  of  subsequent  adoption  of  deed. 

Cited  in  Carnall  v.  Duval,  22  Ark.  136,  holding  subsequent  acceptance  of 
mortgage  which  had  been  filed,  validated  the  execution  for  his  benefit. 

Cited  in  reference  note  in  71  A.  D.  692,  on  ratification  of  acts. 
Delay  in  execntion  of  trust. 

Cited    in    Biscoe   v.   Royston,    18   Ark.   608,   on   duty   of   trustee   to   execute 
trust  within  reasonable  time. 
Effect  of  fraud  on  trust  deed. 

Cited  in  Cornish  v.  Dews,  18  Ark.  172,  holding  if  trust  deed  is  valid  when 
executed,  it  cannot  be  avoided  by  subsequent  fraudulent  conduct  of  grantor  or 
trustee;  Taylor  v.  Seiter,  100  111.  App.  643,  holding  assignment  valid  as  to 
bona  fide  debte;  Martin  Browne  Co.  v.  Morris,  1  Ind.  Terr.  495,  42  S.  W.  423, 
holding  although  trust  deed  be  made  to  cover  simulated  debts,  it  will  be  held 
valid  as  to  bona  fide  debts. 

(^ited  in  note  in  70  A.  D.  492,  on  deeds  void  and  voidable. 
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Digapproved  in  Marks  v.  Bradley,  69  Miss.  1,  10  So.  922,  holding  fraud  in  as- 
signment by  debtor  renders  it  void  at  suit  of  creditors. 
Right  of  debtor  to  prefer  creditors. 

Cited  in  Doswell  v.  Adler,  28  Ark.  82;  Cox  v.  Fraley,  26  Ark.  20, — holding 
debtor  although  embarrassed  may  in  good  faith  prefer  creditor;  Carnall  v.  Duval^ 
22  Ark.  136,  holding  person  has  right  to  prefer  creditor  by  mortgage;  Mandel 
V.  Peay,  20  Ark.  325,  holding  debtor  in  failing  circumstances  may  make  prefer- 
ence among  his  creditors. 

Cited  in  reference  notes  in  72  A.  D.  635,  on  debtor  preferring  one  creditor  or 
set  of  creditors;  79  A.  D.  109,  on  right  of  debtor  to  prefer  particular  creditors; 
83  A.  D.  141,  on  right  of  debtor  to  prefer  creditors;  40  A.  S.  R.  610,  on  what 
avoids  composition  agreement;  21  A.  S.  R.  616,  on  assignment  for  the  benefit  of 
creditors. 

Cited  in  note  in  6  L.R.A.  571,  on  power  of  surviving  partner  to  make  assign- 
ment with  preferences. 
Fraadulent  conveyances  between  relations. 

Cited  in  note  in  75  A.  S.  R.  285,  on  fraudulent  conveyance  between  relations. 
Retention  of  possession  as  evidence  of  fraud. 

Cited  in  Valley  Distilling  Co.  v.  Atkin,  50  Ark.  289,  7  S.  W.  137,  holding 
retention  of  possession  by  vendor  prima  facie  evidence  of  secret  trust;  George 
V.  Norris,  23  Ark.  121,  holding  retention  of  property  after  sale  not  itself  suf- 
ficient to  prove  fraud;  Truber  v.  Andrews,  31  Ark.  163,  holding  retention  of 
possession  by  vendor  may  as  against  creditors  be  an  indication  of  fraud. 

Cited  in  reference  note  in  85  A.  D.  187,  on  validity  of  chattel  mortgage  where 
it  allows  mortgagor  to  remain  in  possession  and  conduct  business. 

Cited  iii  note  in  31  L.R.A.  635-636,  on  retention  of  possession  by  debtor  as 
indicating  creditor's  participation  in  former's  fraudulent  intent  in  making  trans- 
fer to  pay  or  secure  debt. 
Competency  of  interested  witness. 

Cited  in  reference  note  in  71  A.  D.  321,  on  incompetency  as  witness  of  party 
jointly  interested. 
Presumption  of  fraud. 

Cited  in  reference  notes  in  70  A.  D.  313;  80  A.  D.  171, — on  necessity  that  fraud 
be  proved;  85  A.  D.  331,  on  presumption  of  fraud. 

Burden  of  proving  fraud. 

Cited  in  Erb  v.  Cole,  31  Ark.  554,  holding  burden  on  party  attacking  convey- 
ance as  fraudulent,  to  show  property  was  subject  to  seizure  and  sale  on  exe- 
cution; Stanley  v.  Snyder,  43  Ark.  429,  holding  burden  on  complaining  creditor 
to  show  disposition  of  property  that  might  have  been  subjected  to  payment  of 
his  debt ;  Stephens  v.  Oppenheimer,  45  Ark.  492,  holding  burden  on  party  attack- 
ing sale  to  show  fraud;  Valley  Distilling  Co.  v.  Atkins,  60  Ark.  289,  7  S.  W.  137, 
holding  party  attacking  sale  who  establishes  prima  facie  case  of  fraud,  burden 
shifted  to  show  consideration  for  debt;  Hill  v.  Shrygley,  51  Ark.  56,  9  S.  W.  845, 
holding  burden  on  party  attacking  assignment  to  show  fraud;  Campbell  v.  Jones,. 
52  Ark.  493,  6  L.R.A.  783,  12  S.  W.  1016,  holding  burden  on  creditor  to  show 
debtor  has  disposed  of  property  that  might  have  been  subjected  to  payment  of 
creditor's  debt;  Noyes  v.  Tootle,  2  Ind.  Terr.  144,  48  S.  W.  1031,  holding  fraud 
not  presumed,  and  burdens  on  party  attacking  conveyance  to  show  fraud. 
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Cited  in  notes  in  11  A.  S.  R.  Ti6,  on  burden  of  proof  as  to  fraudulent  convey- 
ances; 14  A.  S.  R.  579;  13  L.R.A.  350, — on  burden  of  proving  fraud. 
Fraud,  how  establlslied. 

Cited  in  Adams  v.  Thornton,  78  Ala.  489,  56  A.  R.  49,  holding  fraud  may  be 
established  by  a  preponderance  of  testimony ;  HufT  v.  Roane,  22  Ark.  184,  holding 
proof  of  fraud  depends  upon  facts  in  each  case. 
Validity  of  conveyance  that  hinders  and  delays  creditors. 

Cited  in  Daniel  v.  Vacarro,  41  Ark.  316,  holding  conveyance  not  necessarily 
fraudulent  because  it  hinders  and  delays  creditors,  unless  designed  for  that 
purpose  and  grantee  participated  therein. 

Cited  in  reference  notes  in  75  A.  D.  236,  on  effect  of  grantee's  participation 
in  conveyance  for  purpose  of  hindering,  delaying,  or  defrauding  creditors;  75 
A.  D.  818,  on  invalidity  of  assignment  made  to  delay  creditors;  79  A.  D.  109, 
on  effect  of  grantee's  participation  in  conveyance  to  hinder,  delay,  or  dMraud 
creditors;  82  A.  D.  520,  on  validity  of  voluntary  deed  intended  to  place  grantor's 
property  beyond  reach  of  his  creditors;  72  A.  D.  384,  on  intent  to  defraud 
creditors. 

Cited  in  notes  in  90  A.  D.  507,  on  validity  of  assignment  for  benefit  of  creditors 
as  against  claims  of  other  creditors;  31  L.R.A.  611,  on  necessity  of  participation 
by  creditor  in  debtor's   fraudulent  intent  to  make  transfer   to  pay   or   secure 
former's  debt  invalid  as  to  other  creditors. 
Rights  of  vendee  as  affected  by  fraud  of  vendor. 

Cited  in  Christian  v.  Greenwood,  23  Ark.  258,  79  A.  D.  104,  holding  fraud  of 
vendor  does  not  affect  rights  of  vendee  unless  he  participate  in  it  with  knowl- 
edge of  fraudulent  design  and  with  intent  to  aid  its  furtherance;  Hershy  v. 
Latham,  46  Ark.  542,  holding  sale  to  bona  fide  purchaser  cannot  be  avoided  for 
fraud  of  vendor  without  proof  of  participation  by  vendee;  Hill  v.  Shrygley,  51 
Ark.  56,  9  S.  W.  845,  holding  deed  of  assignment  not  invalidated  by  fraud  of 
assignor  unless  assignee  or  benefiting  creditors  knew,  or  should  have  known 
thereof;  Baker  v.  Baer,  59  Ark.  503,  28  S.  W.  28,  holding  no  conduct  of  assignee 
after  execution  of  valid  assignment  renders  it  void. 

«5  AM.  DEC.  475,  SMITH  v.  RANDALIi,  6  CAL.  47. 

Statutory  directory  provisions  as  to  process. 

Cited  in  Satterwhite  v.  Melczer,  3  Ariz.  162,  24  Pac.  184  (dissenting  opinion), 
on  validity  of  an  execution  issued  to  an  officer  other  than  the  one  prescribed  by 
statute. 

Cited  in  reference  notes  in  73  A.  D.  759,  on  directory  nature  of  statutory  pro- 
vision as  to  notice  of  sale;  84  A.  D.  413,  on  what  statutes  are  directory;  86  A. 
D.  700,  as  to  whether  statutory  provisions  as  to  levy  are  directory  or  mandatory. 
Construction  of  statute  as  a  whole. 

Cited  in  Pittsburgh,  C.  C.  &  St.  L.  R.  Co.  v.  Backus,  133  Ind.  625,  38  N.  E. 
432,  holding  that  entire  statute  must  be  construed  together  and  effect  given  to 
evefy  part;  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Backus,  133  Ind.  513,  18  L.R,A. 
729,  33  N.  E.  421,  holding  effect  must  be  given  to  the  whole  of  a  statute  if 
legislative  intent  is  not  violated  thereby;  Baker  v.  Payne,  22  Or.  344  (dissent- 
ing opinion),  on  construction  of  statute  providing  for  filling  vacancy  in  office. 

Cited  in  reference  notes  in  69  A.  D.  184,  on  legislative  intent  as  governing 


Digitized  by  VjOOQIC 


603  NOTES  ON  AMERICAN  DECISIONS.  [468-475 

construction  of  statutes;   74  A.  D.  534,  on  legislative  intent  as  governing  con- 
struction of  statutes. 

Cited  in  note  in  5  L.R.A.  343,  on  considering  object  and  design  of  legislature 
in  construing  statute. 
Validity  of  Judicial  sale. 

Cited  in  Blood  v.  Light,  38  Cal.  649,  99  A.  D.  441,  holding  validity  of  pur- 
chaser's title  unaffected  by  officer's  failure  to  make  seizure  of  land  in  mode 
prescribed  by  statute;  Simson  v.  Eckstein,  22  Cal.  580,  holding  that  it  is  un- 
necessary to  show  that  statutory  notice  of  sale  had  been  given;  Nevada  Nickel 
Syndicate  v.  National  Nickel  Co.  103  Fed.  391,  holding  that  failure  to  observe 
Statutory  requirement  as  to  notice  does  not  render  judicial  sale  void,  but  only 
voidable;  Harvey  v.  Fisk,  9  Cal.  93,  holding  that  neglect  to  give  notice  required 
hy  law  does  not  affect  validity  of  sheriff's  sale;  HaSuird  v.  Cole,  1  Idaho,  276, 
holding  that  title  of  execution  purchaser  does  not  depend  upon  fact  of  regu- 
larity of  sheriff  making  sale;  Welch  v.  Sullivan,  8  Cal.  165,  to  point  that  a  mere 
irregularity  in  the  sheriff's  proceedings  would  not  vitiate  the  sale;  Hibberd  v. 
Smith,  67  Cal.  547,  56  A.  R.  726,  4  Pac.  473,  holding  that  title  of  execution 
purchaser  does  not  depend  on  sheriff's  return  to  writ;  Shores  v.  Scott  River 
Water  Co.  17  Cal.  626,  to  point  that  sheriff's  sale  is  not  invalid  because  made 
upon  insufficient  notice;  Ganong  v.  Green,  64  Mich.  488,  31  N.  W.  461,  to  the 
point  that  it  is  the  policy  of  the  law  to  uphold  judicial  sales  when  collaterally 
attacked,  by  securing  purchaser  as  far  as  possible  without  prejudice  to  others. 

Cited  in  reference  notes  in  73  A.  D.  131,  on  effect  of  sherifTs  failure  to  give 
requisite  notice  of  sale;  83  A.  D.  457,  on  effeet  of  failure  of  officer  to  give  statu- 
tory notice  of  execution  sale;  9  A.  S.  R.  38,  on  effect  on  validity  of  judicial  sale 
of  noncompliance  with  statutory  provisions  as  to  levy  and  notice. 
<— Sale  en  masse. 

Cited  in  Patton  v.  Stewart,  19  Ind.  233,  holding  it  duty  of  sheriff  to  sell  Ijtnd 
in  parcels  if  it  can  be  done  advantageously;  Vigoureux  v.  Murphy,  54  Cal.  346, 
holding  sale  in  mass  of  separate  parcels  below  actual  value  not  sustainable 
against  objection  of  judgment  debtor,  though  voidable  only;  Hudepohl  v.  Liberty 
Hill  Water  &  Min.  Co.  94  Cal.  588,  28  A.  S.  R.  149,  29  Pac.  1025,  holding  that 
sales  in  mass  are  not  void  but  voidable,  and  that  the  judgment  debtor  may  by 
parol  waive  a  sale  in  parcels  and  give  authority  to  sell  in  mass;  Hopkins  v. 
Wiard,  72  Cal.  259,  13  Pac.  687,  holding  that  mortgagor  cannot  complain  of 
sale  in  mass  where  his  counsel  consented  thereto. 

Cited  in  reference  notes  in  80  A.  D.  645,  on  validity  of  execution  sale  of  sepa- 
rate adjoining  tracks  of  land  in  mass;  82  A.  D.  568,  on  execution  sales  of  chat- 
tels en  masse;  84  A.  D.  413,  on  validity  of  execution  sale  en  masse  of  distinct 
tracts  of  land;  88  A.  D.  688,  on  effect  of  statutory  directions  to  sell  land  in 
parcels  on  execution;  99  A.  D.  108,  on  effect  of  sale  of  land  on  execution  en 
masse;  28  A.  S.  R.  151,  on  validity  of  sales  en  masse  under  execution. 

Disapproved  in  Catlett  v.  Gilbert,  23  Ind.  614,  holding  that  sale  of  property 
susceptible  of  sale  in  parcels  will  be  set  aside  where  more  was  sold  than  wns 
necessary. 
—  Inadequacy  of  price. 

Cited  in  Central  P.  R.  Co.  v.  Creed,  70  Cal.  497,  11  Pac.  772,  holding  mere  in 
adequacy   of   price    insufficient   to   invalidate    foreclosure   sale;    Summerville    v. 
March,  142  Cal.  654,  100  A.  S.  R.  145,  76  Pac.  388;  Burton  v.  Kipp,  30  Mont. 
275,  76  Pac.  663;  Connick  v.  Hill,  127  Cal.  162,  69  Pac.  832,— holding  inadequacy 
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of  price  not  sufficient  ground  for  setting  aside  a  sale  of  land  under  foreclosure; 
Odell  v.  Cox,  151  Cal.  70,  90  Pac.  194,  holding  gross  inadequacy  of  price  wbere 
sale  is  practically  secret  and  debtor's  want  of  knowledge  of  it  is  excusable 
ground  for  annulment  of  the  sale. 

Cited  in  reference  notes  in  84  A.  D.  596,  on  inadequacy  of  price  as  ground  for 
setting  aside  execution  sale;   84  A.  D.  619;   100  A.  D.  146, — on  effect  of  in- 
adequacy of  price  in  execution  sales. 
Collateral  impeachment  of  judgment. 

Cited  in  Cloud  v.  Eldorado  County,  12  Cal.  128,  73  A.  D.  526,  to  point  that 
a  judgment  cannot  be  collaterally  impeached  by  a  stranger. 

Cited  in  note  in  44  A.  D.  240,  on  who  may  take  advantage  of  defective  notice 
of  execution  or  judicial  sale. 
Necessity  of  recording  d'eeds  and  mortgages. 

Cited  in  reference  note  in  82  A.  S.  R.  399,  on  necessity  of  recording  deeds  and 
mdrtgages. 

Right  to  redeem  from  execution  or  foreclosure  sale. 

Cited  in  reference  note  in  4  A.  S.  R.  771,  on  enforceability  of  right  to  redeem 
land  sold  under  execution. 

Cited  in  note  in  21  A.  S.  R.  244,  on  who  may  redeem  from  execution  or  fore- 
closure sale. 

65  AM.  DEC.  481,  POOLE  v.  GERRARD,  6  CAIi.  71. 
Alienation  of  homestead.  • 

Annotation  cited  in  Moran  v.  Clark.  30  W.  Va.  358,  8  A.  S.  R.  66,  4  S.  E.  303, 
holding  that  owner  of  homestead  may  sell  or  incumber  it,  where  there  is  neither 
constitutional  nor  statutory  prohibition;  Hinson  v.  Booth,  39  Fla.  333,  22  So. 
687,  to  point  that  owner  may  alienate  homestead  in  absence  of  statutes 
restricting  alienation. 

Cited  in  reference  notes  in  81  A.  D.  438-441,  on  conveyance  or  alienation  of 
homestead;  87  A.  D.  239,  on  necessity  to  validity  of  mortgage  or  conveyance  of 
homestead  that  statute  be  followed;  97  A.  D.  202,  on  right  to  convey  or  en- 
cumber homestead  only  as  prescribed  by  statute;  21  A.  S.  R.  166,  on  alienation 
of  homestead  by  deed;  76  A.  D.  80;  56  A.  S.  R.  76;  84  A.  S.  R.  761;  84  A.  D. 
382;  95  A.  S.  R.  909, — on  conveyance  of  homesteads. 

Cited  in  notes  in  81  A.  D.  451,  on  conveyance  or  alienation  of  homesteads;  81 
A.  D.  492,  on  conveyance  of  homestead. 

Overruled  in  Gee  v.  Moore,  14  Cal.  472,  holding  that  husband's  absolute  power 
of  alienation  is  restricted  only  so  far  as  is  necessary  to  protect  homestead. 
—  By  separate  acts. 

Limited  in  Cushman  v.  Davis,  79  Vt.  Ill,  64  Atl.  456,  holding  husband  and 
wife  may  work  an  abandonment  of  the  homestead  by  separate  acts. 
Necessity  of  both  husband  and  wife  Joining  in  alienation  of  homestead. 

Cited  in  Howell  v.  McCrie,  36  Kan.  636,  59  A.  R.  584,  14  Pac.  257,  holding 
that  mortgage  without  joint  consent  of  husband  and  wife  is  void;  Dorsey  v. 
McFarland,  7  Cal.  342,  to  point  that  conveyance  of  homestead  must  bo 
by  joint  deed  of  husband  and  wife;  Hart  v.  Church,  126  Cal.  471,  77  A.  S.  R. 
105,  58  Pac.  910,  holding  that  mortgage  upon  homestead  must  be  jointly  and 
concurrently  executed  by  both  husband  and  wife;  Revalk  v.  Kriemer,  8  Cal.  66, 
68  A.  D.  304,  holding  mortgage  on  homestead  signed  by  the  husband  alone  void; 
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Pipkin  V.  Williams,  67  Ark.  242,  38  A.  S.  R.  241,  21  S.  W.  433,  holding  that  a 
conveyance  of  a  homestead  of  a  married  man  is  void  where  his  wife  does  not 
join  therein,  although  she  releases  her  dower. 

Annotation  cited  in  Thompson  v.  New  England  Mortg.  Secur.  Co.  110  Ala. 
400,  56  A.  S.  R.  29,  18  So.  315,  holding  that  insanity  of  wife  does,  not  validate 
alienation  of  homestead  by  husband  alone. 

Cited  in  reference  notes  in  68  A.  D.  309,  on  mortgage  of  homestead  by  hus- 
band alone;  85  A.  D.  512,  on  husband  and  wife  concurring  in  and  signing  deed 
or  mortgage  of  homestead;  61  A.  S.  R.  529,  on  mortgage  of  homestead  not  signed 
by  wife; -80  A.  S.  R.  141,  on  validity  of  mortgage  on  homestead  executed  by  wife 
alone;  84  A.  S.  R.  382,  on  validity  of  mortgage  on  homestead  not  signed  by 
wife;  6  A.  S.  R.  777,  on  alienation  of  homestead  by  husband's  without  wife's 
consent;  45  A.  8.  R.  299,  on  conveyance  of  homestead  without  joinder  of  wife; 

83  A.  D.  218;  7  A.  S.  R.  47, — on  necessity  of  joinder  of  husband  and  wife  in 
conveyance  or  release  of  homestead;  8  A.  S.  R.  825;  65  A.  S.  R.  34,— on  neces- 
sity of  wife's  joinder  in  conveyance  of  homestead;  79  A.  S.  R.  902;  84  A.  S.  R. 
933, — on  conveyance  and  encumbrance  of  homesteads  as  affecting  rights  of  wives 
therein;  65  A.  S.  R.  302,  on  lease  of  homestead  by  husband. 

Cited  in  notes  in  65  A.  D.  486,  on  necessity  of  joinder  of  husband  and  wife  in 
release  of  homestead;  12  A.  S.  R.  683-684,  as  to  whether  conveyance  or  mort* 
gage  of  homestead  by  one  spouse  only  may  become  operative  on  subsequent 
abandonment,  or  on  property  becoming  vested  solely  in  spouse  making  convey- 
ance;   38  A.   S.   R.   248,  oh   necessity  of  wife  joining  in  sale  of  homestead; 

84  A.  S.  R.  771,  on  necessity  of  joinder  of  husband  and  wife  in  conveyance  of 
homestead;  96  A.  S.  R.  935,  on  necessity  for  joint  assent  of  both  spouses  to 
conveyance  or  encumbrance  of  homestead;  10  L.R.A.  220,  on  effect  of  separate 
deeds  of  husband  and  wife  to  convey  homestead  rights;  8  L.R.A.(N.S.)  750, 
on  effect  of  wife's  separate  deed  of  homestead  in  connection  with  conveyance  or 
encumbrance  by  husband,  or  her  subsequent  joinder  therein. 

Nature  of  homestead  estate. 

Cited  in  Johnston  v.  Turner,  29  Ark.  280,  holding  death  of  husband  holding 
homestead  right  creates  an  estate  equally  for  the  benefit  of  the  wife  and  chil- 
dren; Levins  v.  Rovegno,  71  Cal.  273,  12  Pac.  161,  holding  that  under  statute 
husband  and  wife  hold  homestead  as  joint  tenants;  Gimmy  v.  Doane,  22  CaL* 
635,  to  point  that  homestead  is  sort  of  joint  tenancy  with  right  of  survivor- 
ship. 

Cited  in  reference  notes  in  68  A.  D.  309,  310,  on  homestead  as  joint  tenancy; 
67  A.  D.  645,  on  right  of  surviving  spouse  in  homestead. 

Disapproved  in  Smith  v.  Shrieves,  13  Nev.  303,  holding  that  no  joint  tenancy 
is  created  upon  homestead  property  unless  declaration  is  filed. 
Title  necessary  to  support  liomestead. 

Cited  in  note  in  70  A.  D.  344,  as  to  what  title  is  necessary  to  support  home- 
stead. 
Exemption  of  homestead  from  forced  sale. 

Cited  in  reference  notes  in  71  A.  D.  711;  83  A.  D.  218;  84  A.  D.  382,— 
on  exemption  of  homestead  from  forced  sale;  36  A.  S.  R.  245,  as  to  whether 
judgment  is  a  lien  on  homestead. 

Wife's  suit  for  homestead. 

Cited  in  reference  note  in  68  A.  D.  309,  on  necessity  that  husband  be  joined 
in  wife's  suit  for  homestead. 
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Cited  in  note  in  76  A.  D.  442,  on  wife's  suits  concerning  homestead. 
Criticized  in  Guiod  v.  Guiod,  14  Cal.  506,  76  A.  D.  440,  holding  that  wife  can- 
not maintain  suit  for  homestead  in  her  individual  name. 

65  AM.  DEC.  489,  DOWNER  v.  LENT,  6  CAIi.  94. 
lilabllity  of  officers  for  official  acts. 

Cited  in  People  v.  Marin  County,  10  Cal.  344,  holding  that  acts  of  supervisors 
in  determining  sufficiency  of  bond  of  public  officer  are  judicial  in  character; 
Board  of  Education  v.  Purse,  101  Ga.  422,  65  A.  S.  R.  312,  41  L.R.A.  593,  28 
S.  E.  896,  to  the  point  that  board  of  school  commissioner's  acts  in  expelling 
student  are  judicial  in  character;  Daniels  v.  Hathaway,  65  Vt  247,  21  L.R.A.  377, 
26  Atl.  970,  holding  that  selectmen  of  town  are  not  personally  liable  for  injury 
sustained  through  defect  in  public  highway;  Lurman  v.  Jarvie,  82  App.  Div. 
37,  81  N.  Y.  Supp.  468,  holding  members  of  board  of  arbitrators  having  power  to 
suspend  the  members  of  their  corporation  are  not  liable  for  erroneous  decisions 
when  not  guilty  of  malice;  Fath  v.  Koeppel,  72  Wis.  289,  7  A.  S.  R.  867,  39 
N.  W.  539,  holding  that  city  fish  inspector  cannot  be  held  liable  for  erroneous 
performance  of  duties ;  Going  v.  Dinwiddle,  86  Cal.  633,  25  Pac.  129,  holding  that 
judicial  officer  is  not  liable  for  acts  done  in  official  capacity;  Jordan  v.  Hanson, 
49  N.  H.  199,  6  A.  R.  508,  holding  that  justice  of  peace  is  not  liable  to  action 
for  erroneously  refusing  to  grant  appeal;  Turpen  v.  Booth,  56  Cal.  65,  38  A.  R. 
48,  holding  grand  juror  not  liable  for  his  malicious  conduct  while  acting  as 
such. 

Cited  in  reference  note  in  90  A.  D.  727,  on  liability  of  officers  not  acting  ju- 
dicially for  acts  done  in  exercise  of  discretion. 

Distinguished  in  Com.  ex  rel.  Atty.  Gen.  v.  Mathues,  210  Pa.  372,  29  Pa.  Co. 
Ct.  545,  13  Pa.  Dist.  R.  231,  on  right  of  state  treasurer  to  interpose  the  defense 
of  unconstitutionality  to  an  application  for  a  writ  of  mandamus. 

65  AM.  DEC.  490,  GUT  v.  IDE,  «  CAL.  99. 
Mortgagree's  rights  In  the  mortgaged  premises. 

Cited  in  Moncrieff  v.  Hare,  38  Colo.  221,  7  L.R.A.(N.S.)   1001,  87  Pac.  1082, 
holding  mortgagee  is  entitled  to  rents  and  profits  where  they  are  specifically 
pledged  in  the  mortgage,  though  a  statute  makes  a  mortgage  a  mere  lien. 
Mortgagor  as  holder  of  legal  title  to  land. 

Cited  in  Payne  v.  Bensley,  8  Cal.  260,  68  A.  D.  318,  to  the  point  that  mortgage 
on  land   is  mere  security  for  debt  and   legal   title  remains  in  the  mortgagor 
until  foreclosure  sale. 
Right  to  receiver  of  rents  and  profits  In  foreclosure  actions. 

Cited  in  Bank  of  Woodland  v.  Heron,  120  Cal.  614,  52  Pac.  1006,  to  the  point 
that  mortgagee  is  not  entitled  to  rents  and  profits  unless  he  take  posses- 
sion or  unless  possession  is  taken  in  his  behalf;  Emeric  v.  Alvarado,  64  CaL 
529,  2  Pac.  418,  holding  that  appeal  does  not  lie  from  order  appointing  re- 
ceiver, but  on  reversal  of  judgment  on  appeal  order  will  fall  with  it;  San  Jose 
Safe  Deposit  Bank  v.  Bank  of  Madera,  121  Cal.  543,  54  Pac.  85,  to  the  point  that 
under  code  receiver  of  rents  and  profits  may  be  appointed  in  certain  cases, 
pending  foreclosure  action;  Baker  v.  Varney,  129  Cal.  564,  79  A.  S.  R.  140, 
62  Pac.  100,  holding  that  whore  court  has  no  power  under  code  to  appoint  re- 
ceiver of  rents  and  profits  in  foreclosure  action,  such  power  cannot  be  conferred 
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by  stipulation;  White  v.  White,  130  Cal.  697,  80  A.  S.  R.  160,  (52  Pae.  1062, 
holding  that  statute  giving  power  to  appoint  receiver  after  judgment  appliea 
only  where  judgment  affects  specific  property;  Marshall  &  I.  Bank  v.  Cady, 
76  Minn.  112,  78  N.  W.  978,  holding  that  mere  fact  that  premises  are  inadequate 
security  will  not  authorize  appointment  of  receiver;  Norfor  v.  Busby,  19  Wash. 
460,  63  Pac.  716,  holding  that  receiver  cannot  be  appointed  upon  mere  default 
although  mortgagor  so  stipulated. 

Cited  in  notes  in  27  A.  S.  R.  798,  on  appointment  of  receiver  of  rents  of  mort- 
gaged property;  7  L.R.A,(N.S.)  1004,  1008,  on  power  of  equity,  in  jurisdiction 
where  mortgage  does  not  convey  title,  to  impound  rents  and  profits  of  mortgaged 
property  pending  foreclosure;  18  E.  R.  C.  474,  on  nature  of  office  of  receiver 
appointed  either  under  mortgage  deed,  under  statutoi^  power,  or  by  the  court. 

Disapproved  in  Haas  v.  Chicago  Bldg.  Soc.  89  111.  498,  holding  that  court  may 
appoint  receiver  to  collect  rents  in  foreclosure  action  if  there  are  circumstances 
of  fraud  or  bad  taith  on  part  of  mortgagor;  Schreiber  v.  Carey,  48  Wis.  208,  4 
N.  W.  124,  holding  that  court  has  power  to  appoint  receiver  in  foreclosure 
action. 
Bar  of  mortgage  debt  as  bar  to  foreclosure. 

Cited  in  McMillan  v.  Richards,  9  Cal.  366,  70  A.  D.  656;  Willis  v.  Farley, 
24  Cal.  490, — holding  that  mortgage  to  secure  debt  is  barred  when  action  to 
secure  debt  is  barred. 

Sufficiency  of  affidavit  of  service  of  sammons  to  sustain  default  judg* 
ment. 

Cited  as  overruled  in  Howard  v.  Galloway,  60  Cal.  10,  holding  that  affidavit 
of  service  of  summons  by  person  other  than  sheriff  which  fails  to  state  that  he 
was  over  18  years  at  time  of  service  is  insufficient  tc  sustain  judgment  by 
default. 

65  AM.  DEC.  491,  ADAMS  v.  HASKELL,  6  CAL.  IIS. 
Right  to  seize  property  in  custody  of  law. 

Cited,  in  Yuba  County  v.  Adams,  7  Cal.  36,  holding  that  property  in  custody  of 
law  is  not  liable  to  seizure  without  order  from  court  having  charge  thereof; 
Lewis  V.  Harwood,  28  Minn.  428,  10  N.  W.  686,  on  right  of  creditor  to  intervene 
in  attachment  proceedings. 

Cited  in  reference  notes  in  69  A.  D.  768,  on  right  to  attach  or  garnish  money 
in  the  custody  of  the  law;   36  A.  S.  R.  336,  on  custodia  legis. 

Cited  in  note  in  26  L.R.A.  696,  on  statutory  rights  of  assignee  for  creditors 
as  against  subsequent  attachment. 
—  Funds  held  by  receiver. 

Cited  in  Adams  v.  Woods,  8  Cal.  162,  68  A.  D.  313,  holding  that  bill  for  disso- 
lution and  appointment  of  receiver  for  partnership  cannot  prevent  creditors 
from  acquiring  legal  priority;  Re  John  L.  Nelson  &  Bro.  Co.  149  Fed.  690, 
holding  attachment  will  not  lie  against  money  in  the  hands  of  a  receiver  although 
appointed  during  void  bankruptcy  proceedings;  Woodhull  v.  Farmers*  Trust  Co. 
11  N.  D.  167,  96  A.  S.  R.  712,  90  N.  W.  796,  holding  property  in  the  hands  of  a 
receiver  cannot  be  seized  by  attachment  when  carried  by  the  receiver  into  a 
state  other  than  the  one  in  which  he  was  appointed. 

Cited  in  reference  notes  in  71  A.  D.  692,  on  nonattachability  of  fund  in  custody 
of  law;  71  A.  D.  692,  on  nonattachability  of  fund  in  receiver's  hands;  87  A.  D. 
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568;  40  A.  S.  It  497, — on  attachability  of  funds  in  hands  of  receiver;  26  A.  S.  H. 
783;  69  A.  S.  R.  91, — on  attachment  of  property  in  custody  of  receiver. 
Construction  of  words  ''pro  rata." 

Cited  in  Rosenberg  v.  Frank,  58  Cal.  387,  to  the  point  that  words  "pro  rata** 
are  defined  as  meaning  ''according  to  certain  parts,  in  proportion." 
Partnership  receivers. 

Cited  in  reference  note  in  67  A.  D.  541,  on  partnership  receivers. 

65  AM.  DGC.  403,  CHENERY  v.  PALBfER,  6  CAL.  119. 
Validity  of  conveyance  of  property. 

Cited  in  Fuller  v.  Griffith,  91  Iowa,  632,  60  N.  W.  247,  holding  that  taking 
deed  to  secure  debt  amountiilg  to  less  than  half  value  of  property  deeded,  grantee 
knowing  of  grantor^s  indebtedness,  is  fraud  against  creditors;  Shanklin  v.  Mc- 
Cracken,  161  Mo.  587,  52  S.  W.  339,  holding  that  conveyance  without  consideration 
cannot  convey  good  title  as  against  existing  creditors. 

Cited  in  reference  notes  in  72  A.  D.  730,  on  effect  of  sale  when  some  act  re- 
mains to  be  done;  68  A.  D.  361,  on  effect  of  delivery  of  goods  to  validate  sale 
as  against  creditors  under  statute  of  frauds;  4  A.  S.  R.  870,  on  delivery  and  ac- 
ceptance taking  verbal  sale  of  goods  out  of  statute  of  frauds. 

—  Effect  of  secret  parol  trust. 

Cited  in  Hodgkins  v.  Hook,  23  Cal.  581,  to  the  point  that  any  secret  trust  be- 
tween vendor  and  vendee  of  property  renders  transaction  void  as  against 
creditors;  First  Nat.  Bank  v.  Comfort,  4  Dak.  167,  28  N.  W.  866;  Newell  v. 
Wagness,  1  N.  D.  62,  44  N.  W.  1014, — holding  that  parol  agreement  reserving 
trust  in  grantor  in  bill  of  sale  renders  sale  void  as  to  creditors. 

—  Necessity  of  delivery  of  possession. 

Cited  in  Re  Morrill,  2  Sawy.  356,  Fed.  Cas.  No.  9,821,  holding  that  under 
statute  chattel  mortgage  is  void  as  to  creditors  unless  immediate  possession 
of  property  is  taken;  Wells  v.  Langbein,  20  Fed.  183;  Franklin  v.  Gtunersell, 
9  Mo.  App.  84, — ^holding  that  sale  of  personalty  unaccompanied  by  delivery 
within  reasonable  time  is  void  as  to  creditors,  though  delivery  be  made  before 
levy;  First  Nat.  Bank  v.  Wittich,  33  Fla.  681,  15  So.  652;  Edmondson  v.  Hyde, 
2  Sawy.  206,  Fed.  Cas.  No.  4,286;  Black  v.  Shaw,  20  Mo.  App.  68,— to  the  point 
that  if  mortgage  under  which  possession  is  taken  is  void  as  against  creditors, 
such  taking  possession  cannot  cure  existing  fraud;  Autrey  v.  Bowen,  7  Colo. 
App.  408,  43  ^ac.  908,  holding  under  statute  of  frauds  a  sale  of  chattels  un- 
accompanied by  immediate  transfer  of  possession  is  void  as  against  existing 
creditors. 

Cited  in  reference  notes  in  72  A.  D.  634,  on  validity  of  sale  of  chattels  without 
immediate  delivery  as  against  creditors;  82  A.  D.  556,  on  validity  of  sale  of  chat- 
tels unaccompanied  by  actual  possession;  83  A.  D.  142,  on  sufficiency  of  delivery 
in  sales  within  statute  of  frauds. 

Cited  in  note  in  97  A.  D.  345,  on  what  delivery  sufficient  as  against  creditors 
and  subsequent  purchasers. 

Disapproved  in  Gilbert  v.  Decker,  63  Conn.  401,  4  Atl.  685,  holding  that  vendee 
who  takes  possession  at  time  subsequent  to  sale  but  before  levy  on  property  by 
creditors  can  hold  against  creditors. 

—  Necessity  of  record  of  chattel  mortgage. 

Cited  in  Ruggles  v.  Cannedy,  127  Cal.  290,  46  L.R.A.  371,  53  Pac,  911,  holding 
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that  prompt  record  of  chattel  mortgage  is  necessary  to  make  it  valid  against 

creditors. 

Direction  of  vertllct. 

Cited  in  Martin  v.  Ward,  69  Cal.  129,  10  Pac.  276,  holding  that  court  has  power 
to  direct  verdict  where  there  is  no  conflict  in  evidence. 

415  AM.  DEC.  496,  ADAMS  v.  HASTINGS,  6  CAL.   126. 

Validity  of  written  ai^reement  to  pay  Interest  In  excess  of  legal  rate. 

Cited  in  Reed  v.  Bank  of  Ukiah,  148  Cal.  96,  82  Pac.  845,  holding  that  a  note 
whereby  a  promise  is  made  to  pay  an  excess  of  interest  over  what  is  I^ally  due 
on  the  debt  for  which  the  note  is  given  is  void  as  to  the  excess. 
Rate  of  Interest  recoverable  after  maturity. 

Cited  in  reference  note  in  33  A.  S.  R.  634,  on  rate  of  interest  recoverable  after 
maturity. 

65  AM.  DEC.  498,  OSBORNK  v.  ENDICOTT,  6  CAL.   149. 
Recitals  In  conveyances  as  estoppel. 

Cited  in  Moffatt  v.  Buison,  96  Cal.  106,  31  A.  S.  R.  192,  30  Pac.  1022,  holding 
that  recital  of  consideration  in  deed  does  not  estop  parties;  Fernandez  v. 
Tormey,  121  Cal.  515,  53  Pac.  1119,  to  the  point  that  recital  in  mortgage  that  it 
was  given  as  security  for  another's  note  does  not  estop  holder  of  mortgage; 
Ambs  V.  Chicago,  St.  P.  M.  &  O.  R.  Co.  44  Minn.  266,  46  N.  W.  321,  holding 
that  recital  of  exception  contained  in  description  of  lands  in  deed  does  not  estop 
grantor  from  showing  that  no  such  conveyance  as  recited  was  made;  Clark  v. 
Sayers,  55  W.  Va.  512,  47  S.  E.  312,  holding  the  rule  that  recitals  in  deed  estop 
all  parties  and  privies  does  not  apply  to  nonessential  recitals. 

Cited  in  reference  notes  in  78  A.  D.  271,  on  estoppel  by  recitals  in  deeds; 
78  A.  D.  533,  on  estoppel  of  grantor  and  privies  by  recitals  in  deeds;  87  A.  D. 
115,  on  recitals  in  deeds  as  evidence;  42  A.  S.  R.  265,  on  estoppel  by  deed  as  to 
grantee;  70  A.  D.  61,  on  erroneous  admission  as  to  boundary  line,  made  in  good 
faith,  being  no  estoppel. 

Cited  in  note  in  11  E.  R.  C.  72,  on  estoppel  by  recitals  in  deed. 
Resulting  trusts. 

Cited  in  Bayles  v.  Baxter,  22  Cal.  575;  Fulton  v.  Jansen.  99  Cal.  587,  34 
Pac.  331, — holding  that  person  who  advances  money  to  pay  for  land,  title  of 
which  is  taken  in  name  of  another,,  resulting  trust  in  land  arises  in  his  favor ; 
Murphy  v.  Clayton,  113  Cal.  153,  45  Pac.  267,  holding  that  where  land  was 
paid  for  one  half  by  deceased  person  who  took  title  and  one  half  by  another, 
latter  may  enforce  resulting  trust  in  land. 

Cited  in  reference  notes  in  69  A.  D.  422,  on  resulting  trusts;  72  A.  D.  102, 
on  when  trust  results  in  favor  of  one  paying  consideration;  74  A.  D.  670,  on 
when  resulting  trust  is  raised  in  favor  of  one  paying  for  land  conveyed  to  an- 
other; 79  A.  D.  681,  on  how  resulting  trust  may  be  raised;  79  A.  D.  681,  on 
payment  of  part  of  price  of  land,  title  to  which  is  taken  by  another,  as  raising 
resulting  trust  pro  tanto;  29  A.  S.  R.  328,  as  to  when  resulting  trust  arises. 
—  Parol  evidence  to  show. 

Cited  in  Feeney  v.  Howard,  79  Cal.  525,  12  A.  S.  R.  162,  4  L.R.A.  826,  21 
Pac.  984,  holding  that  resulting  trust  in  land  may  be  shown  by  parol. 

Cited  in  reference  notes  in  76  A.  D.  629,  on  establishment  of  resulting  trust 
Am.  Dec.  Vol.  IX.— 39. 
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by  parol;  77  A.  D.  668,  on  creation  of  trusts  by  parol;  79  A.  D.  680,  on  estab- 
lishment or  rebuttal  of  resulting  trust  by  parol. 

Cited  in  note  in  34  L.  ed.  U.  S.  1095,  on  proof  of  resulting  trust  by  parol. 
Necessity  of  pleading  statute  of  frauds. 

Cited  in  Broder  v.  Conklin,  77  Cal.  330,  19  Pac.  513;  Kraft  v.  Greathouse, 
1  Idaho,  254, — holding  that  statute  of  frauds  must  be  pleaded  in  trial  court  in 
order  to  take  advantage  of  it. 

Cited  in  reference  notes  in  72  A.  D.  102,  on  when  statute  of  frauds  to  be  plead- 
ed and  when  can  be  relied  on  by  demurrer;  86  A.  D.  684,  as  to  when  statute  of 
frauds  must  be  pleaded;  87  A.  D.  146;  93  A.  D.  758,— on  waiver  of  statute  of 
frauds  by  failure  to  plead  it;  12  A.  S.  R.  171,  on  pleading  statute  of  frauds; 
68  A.  D.  201 ;  83  A.  D.  483;  36  A.  S.  R.  477;  42  A.  S.  R.  921,— on  necessity  for 
pleading  statute  of  frauds. 

Cited  in  note  in  86  A.  D.  686,  as  to  when  and  how  statute  of  frauds  should  be 
pleaded. 

Overruled  in  Feeney  v.  Howard,  79  Cal.  525,  12  A.  S.  R.  162,  4  L.R.A.  826,  21 
Pac.  984,  holding  statute  of  frauds  need  not  be  specially  pleaded  to  constitute  a 
defense  to  a  contract  within  the  statute. 
Application  of  statute  of  frauds  to  trusts. 

Cited  in  reference  notes  in  9  A.  S.  R.  530,  on  exception  from  operation  of  stat- 
ute of  frauds  of  constructive  trusts  in  realty;  33  A.  S.  R.  233,  on  application  of 
statute  of  frauds  to  trusts. 

65  AM.  DEC.  501,  JOHNSON  v.  GORUAM,  6  CAL.  195. 
lilen  oC  execution. 

Cited  in  reference  notes  in  68  A.  D.  187;  77  A.  D.  466, — as  to  when  execution 
becomes  a  lien;  78  A.  D.  332,  on  time  from  which  execution  lien  binds  property; 
85  A.  D.  516,  on  time  from  which  execution  is  lien;  86  A.  D.  782,  as  to  whether 
execution  creditor  has  lien  upon  personal  property  before  levy;  11  A.  S.  R.  716^ 
on  operation  of  lien  of  execution;  66  A.  S.  R.  312,  on  lien  of  execution. 
Priority  among  executions. 

Cited  in  reference  notes  in  70  A.  D.  603,  on  priority  among  executions;   78 
A.   D.  332,  on  priority  among  executions  levied  at  different  times;   86  A.  D. 
783,  on  priority  of  executions  against  same  debtor. 
Effect  of  service  of  papers  In  trustee  process  as  creating  Hen. 

Cited  in  Wilson  v.  Harris,  21  Mont.  374,  54  Pac.  46,  to  the  point  that  service 
of  copy  of  execution  and  notice  of  garnishment  upon  third  person  constitutes  no 
lien  upon  debtor's  property  in  his  hands;  Orr  v.  Ulyatt,  22  Nev.  134,  43  Pac. 
916;  Corning  v.  Records,  69  N.  H.  390,  76  A.  S.  R.  178,  46  Atl.  462,— holding^ 
that  plaintiff  in  trustee  process  does  not  acquire  lien  upon  specific  property  in 
hands  of  trustee  by  service  upon  him. 
Right  to  statutory  remedy  against  sheriff. 

Cited  in  Craig  v.  Smith,  74  Ark.  364,  85  S.  W.  1124,  holding  sheriff  is  not  liable 
in  damages  for  withholding  the  proceeds  of  a  judgment  sale  where  the  legality  of 
the  seizure  was  in  doubt;  Wilson  v.  Broder,  10  Cal.  486,  holding  that  remedy  by 
motion  against  sheriff  for  intentional  delinquency  by  refusal  to  pay  over  money 
collected;  Giflin  v.  Smith,  2  Nev.  374,  holding  that  statute  penalties  are  re- 
coverable against  sheriff  only  after  return  of  execution  admitting  collection  of 
money;  Nash  v.  Muldoon,  16  Nev.  404,  holding  that  return  of  sheriff  admittiaf 


Digitized  by  VjOOQIC 


Cll  NOTES  ON  AMERICAN  DECISIONS.  [498-506 

receipt  of  money  not  condition  precedent  to  commencement  of  proceedings  under 
statute. 

Cited  in  reference  note  in  91  A.  D.  333,  on  sheriff's  liability  for  not  paying 
over  money. 

Cited  in  note  in  96  A.  S.  R.  Ill,  on  liability  of  sheriffs,  constables,  and  mar- 
shals for  failure  to  pay  over  money. 
Lievy  on  personalty  as  satisfaction  of  execution. 

Cited  in  reference  note  in  75  A.  D.  444,  on  levy  on  personalty  as  satisfaction 
of  execution. 

65  AM.  DEC.  50S,  PEOPIiE  v.  ARO,  6  CAIi.  207. 
Particularity  necessary  In  Indictments  generally. 

Cited  in  People  y.  Myers,  20  Cal.  76,  holding  the  facts  or  circumstances  consti- 
tuting an  offense  must  be  stated  in  an  indictment  therefor. 

Cited  in  reference  notes  in  69  A.  D.  169,  on  necessity  of  indictment  containing 
words  which  constitute  part  of  description  of  offense;  69  A.  D.  433,  on  neces- 
sity of  indictment  for  assault  with  intent  to  kill  stating  mode  of  committing 
assault;  71  A.  D.  380.  on  description  of  wounds  in  indictment  for  murder;  32 
A.  S.  R.  155,  on  sufficiency  of  indictment  for  homicide. 

Cited  in  notes  in  3  A.  S.  R.  279,  on  sufficiency  of  indictment  for  murder;  8 
L.R.A.  (N.S.)   1028,  on  charge  of  place  of  death  in  indictment  for  homicide. 
Necessity  of  allegations  as  to  time  in  Indictments. 

Cited  in  People  v.  Miller,  137  Cal.  642,  70  Pac.  735,  holding  an  information  for 
burglary  need  not  allege  the  precise  time  the  offense  was  committed ;  People  v. 
Hood.  6  Cal.  236,  holding  that  in  indictment  for  arson  that  accused  "did  on 
cartain  day  bum  or  cause  to  be  burned  certain  dwelling  house'*  is  bad,  because 
charge  is  laid  in  alternative;  State  v.  Thompson,  10  Mont.  549,  27  Pac.  349, 
holding  that  indictment  for  rape  which  charges  commission  of  offense  "on  or 
about*'  certain  day,  is  sufficient  under  Criminal  Practice  Act;  State  v.  Woolsey, 
19  Utah,  486,  57  Pac.  426,  holding  that  under  statute  it  is  not  necessary  that 
information  for  larceny  state  precise  time  at  which  offense  was  committed. 
—  As  to  day  of  death  of  murdered  person. 

Cited  in  State  v.  Sly,  11  Idaho,  110,  80  Pac.  1125,  holding  under  statute  pro- 
viding that  the  rules  of  pleading  in  criminal  cases  are  to  be  determined  by  the 
code,  it  is  unnecessary  to  allege  in  an  information  for  murder  that  death  oc- 
curred within  a  year  and  a  day  after  the  assault;  People  v.  Wallace,  9  Cal.  30; 
People  V.  Steventon,  9  Cal..  273 ;  State  v.  Blan,  69  Mo.  317,— holding  that  indict- 
ment for  murder  need  not  describe  wounds  inflicted,  but  it  must  allege  assault, 
mortal  wounding  of  deceased  and  that  he  died  of  such  wounds  within  year  and 
day. 

Cited  in  note  in  3  L.R.A. (N.S.)  1022,  on  charge  of  time  of  death  in  indictment 
for  homicide. 

65  AM.  DEC.  506,  PEOPIiE  v.  BENSON,  6  CAL.  221. 

Followed  without  discussion  in  People  v.  Castro,  60  Cal.  118. 
Admissibility  of  evidence  of  nnchastity   In   actions   involving  criminal 
assaults  on  women. 

Cited  in  Lind  v.  Closs,  88  Cal.  6,  25  Pac.  972,  holding  that  verdict  for  plaintiff 
in  action   for  damages  for  criminal  assault  upon   married   woman  will  be  set 
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aside  where  it  was  based  on  evideDce  of  wife  alone;  People  v.  Kaiser,  119  Cal. 
456,  51  Pac.  702,  holding  that  verdict  against  father  on  incest  charge  made  by 
daughter  will  not  be  reversed  where  there  was  even  only  slight  evidence  in 
corroboration  of  daughter's  testimony;  State  v.  Patterson,  88  Mo.  88,  57  A.  R. 
374,  holding  that  in  action  for  seduction  under  promise  of  marriage,  prior  acts 
of  unchastity  on  part  of  prosecutrix  with  other  men  may  be  shown;  Watry 
V.  Ferber,  18  Wis.  501,  86  A.  D.  789,  holding  that  in  action  for  assault  where  it 
was  alleged  defendant  had  carnal  intercourse  with  plaintiff  against  her  will, 
defendant  might  show  that  plaintiff  had  intercourse  with  another  person  about 
time  of  alleged  assault. 
—  In  trials  for  rape. 

Cited  in  State  v.  Patterson,  88  Mo.  88,  57  A.  R.  374,  on  admissibility  of  evi- 
dence of  specific  acts  of  unchastity  on  the  part  of  the  prosecutrix  occurring 
with  other  men  prior  to  the  one  charged;  People  v.  Johnson,  106  Cal.  289,  39 
Pac.  622,  holding  that  in  prosecution  for  rape  where  complainant  is  under  age  of 
consent  former  acts  of  unchastity  are  inadmissible;  People  v.  Shea,  125  CaL 
151,  57  Pac.  885,  holding  that  on  trial  for  rape  prosecutrix  may  be  shown  to 
have  previously  had  intercourse  with  other  men;  Shartzer  v.  State,  63  Md.  149, 
52  A.  R.  501,  holding  that  on  trial  for  rape  prosecutrix  could  not  be  asked 
whether  she  had  previously  had  connection  with  another  person  than  accused; 
Rice  V.  State,  35  Fla.  236,  48  A.  S.  R.  245,  17  So.  286;  SUte  v.  Sutherland, 
30  Iowa,  570, — holding  that  on  trial  for  rape  prosecutrix  may  be  asked  whether 
she  had  previous  connection  with  other  men;  Brown  v.  State,  72  Miss.  997,  17 
So.  278,  holding  that  specific  acts  of  unchastity  on  part  of  prosecutrix  may  be 
shown  where  they  show  her  to  be  common  prostitute ;  Ford  v.  Jones,  62  Barb. 
484,  on  admissibility  of  evidence  as  to  specific  acts  of  unchastity  as  defense  to 
prosecution  for  rape;  State  v.  Ogden,  39  Or.  195,  65  Pac.  449,  holding  that  person 
accused  of  rape  may  show  that  reputation  of  prosecutrix  for  chastity,  but  not 
by  showing  specific  acts  of  unchastity. 

Cited  in  reference  note  in  86  A.  D.  793,  on  admissibility  of  evidence  as  to  gen- 
eral character  and  particular  acts  of  unchastity  in  action  of  rape. 

Cited  in  notes  in  80  A.  D.  368,  369,  on  impeachment  of  prosecutrix  in  rape 
by  proof  of  bad  character;  53  A.  S.  R.  482,  on  proof  of  unchastity  in  prosecu- 
tion for  rape;  14  L.R.A.(N.S.)  714,  717-720,  722,  on  evidence  of  specific  instances 
to  prove  character  for  chastity  of  prosecutrix  on  prosecution  for  rape. 
Sufficiency  of  evidence  to  convict  of  rape. 

Cited  in  Oleson  v.  State,  11  Neb.  276,  38  A.  R.  366,  9  N.  W.  38;  Mathews  v. 
State,  19  Neb.  330,  27  N.  W.  234, — holding  that  to  authorize  conviction  for  rape 
testimony  must  show  that  prosecutrix  resisted  to  extent  of  her  ability;  State 
V.  Depoister,  21  Nev.  107,  25  Pac.  1000  (dissenting  opinion),  on  sufficiency  of 
evidence  to  convict  on  charge  of  rape  where  prosecutrix  was  sole  witness; 
Whittaker  v.  State,  50  Wis.  518,  36  A.  R.  856,  7  N.  W.  431,  holding  that  con- 
sent  of  woman  is  always  inconsistent  with  crime  of  rape;  State  v.  Cowing,  99 
Minn.  123,  108  N.  W.  851,  9  A.  &  E.  Ann.  Cas.  566,  on  want  of  indications  of 
violence  to  prosecutrix  for  rape  as  a  circumstance  of  defense. 
Force  as  essential  element  of  rape. 

Cited  in  reference  notes  in  68  A.  D.  115;  78  A.  D.  611,--on  force  as  necessary 
element  of  rape ;  77  A.  D.  339,  on  degree  of  force  to  constitute  rape. 
Corrot>oration  of  woman  In  trial  for  rape. 

Cited  in  People  v.  Ardaga,  61  Cal.  371,  holding  that  person  charged  with  rape 
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cannot  be  convicted  on  uncorroborated  evidence  of  prosecutrix  wbo  admits  she  is 
unchaste;  Mares  v.  Territory,  10  N.  M.  770,  65  Pac.  166,  holding  that  on  trial  for 
rape  where  accused  testifies  in  his  own  behalf  and  denies  the  accusation, 
there  should  be  some  evidence  corroborating  the  prosecutrix  to  warrant  a  verdict 
of  guilty;  People  v.  Mitchell,  6  CaL  App.  46,  89  Pac.  863,  on  use  of  caution  in 
convicting  for  rape  on  the  uncorroborated  testimony  of  the  prosecutrix. 

Cited  in  reference  note  in  79  A.  D.  523,  on  admissibility  on  trial  for  rape 
of  circumstances  throwing  doubt  upon  assumption  of  absence  of  assent. 

Cited  in  notes  in  80  A.  D.  369,  on  evidence  in  corroboration  of  prosecutrix 
in  rape;  80  A.  D.  370,  on  corroborating  and  rebutting  evidence  in  rape. 

Limited  in  People  v.  Ah  Lung,  2  Cal.  App.  278,  83  Pac.  296,  holding  that  an 
appellate  court  will  not  reverse  a  conviction  for  rape  unless  the  uncorroborated 
testimony  of  the  prosecutrix  is  so  inherently  improbable  as  to  warrant  a  belief 
that  the  verdict  was  the  result  of  prejudice. 

65  AM.  DEC.  509,  WOIiF  v.  FOGARTT,  6  CAL.  224. 
Snlliciency  of  acknowledgment  of  instrauient. 

Cited  in  Kelsey  v.  Dunlap,  7  Cal.  160,  holding  that  acknowledgment  of  convey- 
ance which  does  not  state  that  person  making  same  is  either  personally  known  to 
officer  or  proved  to  oCicer  to  be  person  who  executed  it  and  described  therein  is 
not  sufficient;  Fogarty  v.  Finlay,  10  Cal.  239,  70  A.  D.  714;  Cannon  v.  Deming,  3 
S.  D.  423 ,  63  N.  W.  863 — ^holding  that  acknowledgment  of  instnunent  must  not  be 
taken  unless  officer  taking  knows  or  has  sufficient  evidence  that  person  taking  such 
acknowledgment  is  individual  described  in  instrument  and  who  executed ;  Johnson 
V.  Badger  Mill,  k  Min.  Co.  13  Nev.  351,  holding  that  substantial  compliance  with 
statute  is  sufficient  as  to  form  of  acknowledgment. 

Cited  in  reference  notes  in  68  A.  D.  345,  on  defects  in  acknowledgments;  70  A. 
D.  717,  on  necessity  that  party's  identity  appear  in  notary's  certificate;  26  A.  S. 
R.  837,  as  to  what  acknowledgment  must  contain;  16  A.  S.  R.  332,  on  acknowledg- 
ment of  deeds. 

Cited  in  notes  in  41  A.  D.  176,  on  identity  of  party  acknowledging  instrument. 
108  A.  S.  R.  658,  on  effect  of  omission  from  certificate  of  acknowledgment  of  such 
words  as  "known,"  "personally  known,"  "personally  acquainted,"  and  the  like. 

65  AM.  DEC.  511,  CAIilFORNIA  STEAM  NAV.  CO.  v.  WRIGHT,  6  CAIi. 

258. 
Allegation  of  corporate  existence. 

Cited  in  reference  notes  in  76  A.  D.  73,  on  allegation  of  corporate  existence; 
79  A.  D.  437,  on  necessity  that  corporation  suing  in  corporate  name  allege  cor- 
porate existence. 

Cited  in  note  in  29  A.  D.  376,  on  allegation  of  corporate  existence. 
Assignability  of  a  chose  In  action. 

Cited  in  Erickson  v.  Brookings  County,  3  S.  D.  434,  18  L.R.A.  347,  63  N.  W. 
867,  holding  the  right  to  recover  money  wrongfully  paid  the  county  at  an  unlaw- 
ful tax  sale  is  assignable. 
—  Of  contract  restricting  trade. 

Cited  in  Hedge  v.  Lowe,  47  Iowa,  137 ;  Swanton  v.  Kirby,  98  Ga.  686,  26  S.  E. 
71, — holding  that  agreement  not  to  carry  on  business  at  certain  place  is  assign- 
able with  business. 


Digitized  by  VjOOQIC 


65  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  614 

—  Of  right  to  recover  erroneous  tax  paid. 

Cited  in  Erickson  v.  Brookings  County,  3  S.  D.  434,  18  L.R.A.  347,  53  K.  W. 
857,  holding  that  right  to  have  erroneous  tax  refunded  is  assignable  with  land. 
Contracts  in  restraint  of  trade. 

Cited  in  Whitwell  v.  Continental  Tobacco  Co.  64  L.R.A.  689,  60  C.  C.  A.  290, 
125  Fed.  454,  holding  contract  which  promotes  or  incidentally  or  indirectly  re- 
stricts competition  but  whose  chief  purpose  and  effect  are  to  increase  the  trade  of 
those  who  make  it  is  not  in  restraint  of  trade  under  statute. 

•Cited  in  reference  notes  in  71  A.  D.  721,  on  what  contracts  are  in  restraint  of 
trade  and  void  as  against  public  policy;  90  A.  D.  207;  32  A.  S.  R.  301, — on  con- 
tracts in  restraint  of  trade;  69  A.  S.  R.  165,  on  consideration  for  contracts  in 
restraint  of  trade. 

—  Validity. 

Cited  in  Mallinckrodt  Chemical  Works  v.  Nemnich,  83  Mo:  App.  6;  Webster  v. 
Buss,  61  N.  H.  40,  60  A.  R.  317, —  holding  that  agreement  to  relinquish  business 
and  not  to  carry  it  on  thereafter,  limited  as  to  place  but  unlimited  as  to  time  is 
not  void  as  being  in  restraint  of  trade. 

Cited  in  notes  in  71  A.  D.  363;  92  A.  D.  752;  95  A.  D.  193— on  validity  of 
contracts  in  restraint  of  trade;  92  A.  D.  758,  759,  on  restraint  as  to  space  in  con- 
tracts in  restraint  of  trade;  1  L.R.A.  458,  as  to  extent  of  prohibition  in  contracts 
in  restraint  of  trade;  6  L.R.A.(N.S.)  849,  on  validity  of  stipulation- to  discon- 
tinue or  not  to  engage  in  a  particular  business  when  not  ancillary  to  a  lawful 
contract. 
Contract  restraining  competition  as  creating  monopoly. 

Cited  in  reference  note  in  85  A.  D.  617,  on  creatiou  of  monoply  by  contract 
which  restrains  competition  by  only  one  person. 
Sufficiency  of  allegation  of  performance  of  contract. 

Cited  in  Moritz  v.  Lavelle,  77  Cal.  10,  11  A.  S.  R.  229,  18  Pac.  803,  holding 
that  allegation  that  "plaintiff  has  performed  all  and  singular  his  agreements 
and  covenants  with  defendant"  is  sufficient  averment  of  performance. 

Cited  in  reference  notes  in  11  A.  S.  R.  231,  on  requisites  of  allegation  of  plain- 
tiff's performance  of  conditions  of  contract;  67  A.  S.  R.  599,  on  general  alle^- 
tion  of  performance  of  contract. 

Construction  of  sum   named   in   instrument  as  liquidated   damages  or 
penalty. 

Cited  in  Fisk  v.  Fowler,  10  Cal.  512,  holding  that  sum  specified  in  bond  to  de- 
liver title  and  register  of  vessel  should  be  considered  as  liquidated  damages; 
Goldman  v.  Goldman,  51  La.  Ann.  761,  25  So.  555,  holding  that  contract  by  ven- 
dor of  business  not  to  engage  in  similar  business  in  place  specified  for  three  years, 
and  stipulating  for  payment  of  rectain  sum  if  agreemeni  was  violated,  provides 
for  liquidated  damages  and  not  penalty. 

Cited  in  reference  notes  in  70  A.  D.  678,  71  A.  D.  353, —  as  to  when  sum  named 
in  contract  is  to  be  deemed  penalty  and  when  liquidated  damages;  39  A.  S.  R. 
636,  as  to  when  damages  are  liquidated  and  when  a  penalty. 

Cited  in  notes  in  69  A.  D.  718,  on  whether  sum  stipulated  to  be  paid  in  case  of 
nonperformance  of  contract  is  liquidated  damages  or  penalty;  108  A.  S.  R.  53, 
on  circumstances  of  the  case  as  test  for  determining  as  betweei^  liquidated  dam- 
ages and  penalty. 

Distinguished  in  Nash  v.  Hermosilla,  9  Cal.  584,  70  A.  D.  676,  holding  that 


Digitized  by  VjOOQIC 


616  NOTES  ON  AMERICAN  DECISIONS.  [611-517 

under  agreement  by  landlord  with  tenant  that  if  latter  would  give  up  his  lease, 
former  would  build  another  building  for  tenant  and  would  give  possession  within 
certain  time  or  in  default  would  pay  $500,  such  sum  was  penalty. 

65  AM.  DEC.  515,  CAHOON  v.  Ii£VY,  6  CAL.  295. 
Basis  of  sub-contractor's  Hen  on  baildings. 

Cited  in  Davis  v.  Livingston,  29  Cal.  283,  holding  that  sub-contractor  in  order 
to  hold  lien  for  work  done  etc.  for  contractor,  must  comply  strictly  with  provi- 
sions of  act;  Kellogg  v.  Howes,  81  Cal.  170,  6  L.R.A.  588,  22  Pac.  509,  holding  sub- 
contractors, laborers,  and  material  men  may  enforce  their  liens  without  reference 
to  the  amount  paid  the  original  contractor  for  the  construction  of  a  building 
where  the  original  contract  is  void  because  not  recorded  as  required  by  statute. 

Cited  in  note  in  16  L.R.A.  336,  on  relation  back  of  subcontractor's  lien  to  the 
date  of  that  of  original  contractor. 
—  Necessity  of  notice  to  owner. 

Cited  in  Kellogg  v.  Howes,  81  Cal.  170,  6  L.R.A.  588,  22  Pac.  509,  to  the  point 
that  subcontractor's  lien  attaches  only  from  time  of  service  of  notice  upon 
owner;  Davies  Henderson  Lumber  Co.  v.  Gottschalk,  81  Cal.  641,  22  Pac.  860, 
to  point  that  subcontractor's  lien  attaches  only  from  time  of  service  of  notice  up- 
on owner,  and  then  only  to  balance  due  contractor;  McNeal  Pipe  &  Foundry  Co. 
V.  Rowland,  111  N.  C.  615,  20  L.R.A.  743,  16  S.  E.  857,  holding  under  the  North 
Carolina  Code  a  material  man  furnishing  materials  to  the  original  contractor  for 
construction  has  no  lien  until  service  of  notice;  Cutler  v.  McCormick,  48  Iowa, 
406,  holding  that  to  entitle  sub-contractor  to  lien  he  must  give  notice  thereof  to 
owner,  and  then  lien  attaches  only  to  extent  of  balance  to  contractor;  McNeal 
Pipe  &  Foundry  Co.  v.  Howland,  111  N.  C.  615,  20  L.R.A.  743,  16  S.  E.  857. 
(dissenting  opinion),  as  to  when  subcontractor's  lien  attaches  under  mechanic's 
lien  law. 

65  AM.  DEC.  517,  ADAMS  t.  HASKELL,  6  CAL.  SI 6. 
Enforcement  of  court  order  or  decree  by  contempt  proceedings. 

Cited  in  Re  Purvine,  37  C.  C.  A.  446,  96  Fed.  192  (dissenting  opinion),  on 
right  of  court  to  punish  for  contempt  where  record  does  not  show  that  it  was 
possible  for  party  to  perform  decree;  Samel  v.  Dodd,  73  C.  C.  A.  254,  142  Fed.  68, 
holdit^  it  error  to  order  the  commitment  of  a  bankrupt  for  failure  to  obey  a  de 
cree  to  pay  money  or  surrender  goods  into  court  where  the  bankrupt  by  sworn 
answer  denies  that  he  has  the  money  or  goods,  and  it  does  not  clearly  appear  from 
the  record  that  he  has  power  to  comply;  Ex  parte  Overend,  122  Cal.  201,  54  Pac. 
740,  to  the  point  that  party  cannot  be  imprisoned  for  neglecting  or  refusing  to 
do  that  which  appears  to  be  out  of  his  power  to  do ;  Ex  parte  Wright,  65  Ind.  504, 
on  enforcement  of  order  of  court  by  attachment  for  contempt;  Hawthorne  v. 
State,  45  Neb.  871,  64  N.  W.  359;  Walton  v.  Walton,  54  N.  J.  Eq.  607,  35  Atl. 
289 — holding  that  final  decree  for  payment  of  money  will  not  be  enforced  by  at- 
tachment for  contempt  unless  special  equities  or  fraudulent  conduct  requiring 
use  of  this  remedy  is  shown  to  exist;  Poppers  v.  Poppers,  117  111.  App.  498,  hold- 
ing order  of  commitment  need  not  show  on  its  face  that  it  was  in  power  of  de- 
fendant to  comply  with  order. 

Cited  in  reference  notes  in  79  A.  D.  536,  on  inherent  power  of  courts  to  punish 
for  contempt;  79  A.  D.  536,  on  want  of  jurisdiction  as  affecting  commitment  for 
contonpt. 
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Right  to  appeal  from  Judflrment  for  contempt. 

Cited  in  People  v.  O'Neil,  47  Cal.  109,  holding  that  appeal  may  be  taken  from 
judgment  for  contempt. 

65  AM.  DEC.  518,  JOHNSON  ▼.  FALL,  6  CAL.  S59. 
Validity  of  wager. 

Cited  in  Gridley  v.  Dorn,  57  Cal.  78,  40  A.  R.  110,  holding  that  wager  on  horse 
race  is  unenforceable. 

Cited  in  reference  notes  in  74  A.  D.  102,  on  legality  of  wagers;  69  A.  D.  632, 
as  to  when  wager  is  recoverable ;  78  A.  D.  648,  on  validity  of  note  for  money  won 
at  gaming;  81  A.  D.  232,  on  unlawfulness  of  wager  that  railroad  will  or  will  not 
be  completed  within  certain  time. 

Cited  in  notes  in  37  A.  S.  R.  701,  on  validity  and  enforceability  of  wagers;  119 
A.  S.  R.  173,  on  common-law  defenses  to  notes  and  other  obligations  given  for 
gambling  debts;  5  L.R.A.  201,  on  wagers  and  wagering  contracts;  18  L.R.A.  859- 
861,  on  legality  of  wagers;  12  E.  R.  C.  406,  on  right  to  sue  on  wagers. 
Adoption  of  eominou  law  In  United  States. 

Cited  in  note  in  22  L.R.A.  504,  on  adoption  of  common  law  in  United  States  in 
particular  matters. 

65  AM.  DEC.  519,  HEYNEMAN  t.  DANNENBERG,  6  CAL.  S76. 
Right  to  relief  In  equity. 

Cited  in  Cogburn  v.  Pollock,  54  Miss.  639,  holding  that  attaching  creditors  of 
insolvent  may  enjoin  sale  of  attached  property  under  fraudulent  distress  for  rent; 
Orr  V.  Moore,  1  Tex.  App.  Civ.  Cas.  (White  &  W.)  310,  holding  that  injunction  is 
proper  remedy  to  restrain  sale  under  void  judgment. 

Cited  in  notes  in  90  A.  D.  289,  on  right  of  attaching  creditor  to  sue  to  set  aside 
fraudulent  transfer;  20  L.R.A.  447,  on  injunction  in  aid  of  attachment. 
—  Necessity  of  first  exhausting  remedy  at  law. 

Cited  in  Meacham  Arms  Co.  v.  Swarts,  2  Wash.  Terr.  412,  7  Pac.  859,  holding 
that  where  party  would  be  furnished  no  relief  at  law  injunction  against  sale  un- 
der void  mortgage  should  be  granted  to  attaching  creditor  before  judgment; 
Kahn  v.  Salmon,  10  Sawy.  183,  20  Fed.  801;  Cartwright  v.  Bamberger,  90 
Ala.  405,  8  So.  264;  Edson  v.  Cumings,  62  Mich.  52,  17  N.  W.  693— holding 
that  bill  in  equity  will  lie  by  attaching  creditor  to  set  aside  judgment  obtained  by 
fraud  even  though  creditor  does  not  first  obtain  judgment;  Walker  v.  Sedgwick, 
8  Cal.  398,  holding  that  upon  bill  in  equity  to  enforce  vendor's  lien  it  is  not 
necessary  to  show  return  of  execution  nulla  bona;  Speyer  v.  Ihmels,  21  Cal.  280, 
81  A.  D.  157;  People  v.  Morrison,  23  Cal.  73 — holding  that  creditor  must  show 
return  of  execution  before  he  can  maintain  bill  to  set  aside  conveyance  for  fraud; 
Lewis  V.  Harwood,  28  Minn.  428,  10  N.  W.  586,  on  right  to  relief  in  equity. 

Cited  in  reference  notes  in  71  A.  D.  117,  on  necessity  of  judgment  and  execution 
unsatisfied  to  maintenance  of  creditors*  bill;  72  A.  D.  384,  on  creditors  exhaust- 
ing legal  remedy  before  equity  will  set  aside  fraudulent  conveyance;  69  A.  D. 
419;  82  A.  D.  444;  84  A.  D.  280 — on  necessity  that  judgment  and  execution  be 
returned  unsatisfied  to  maintain  bill  to  set  aside  fraudulent  conveyances;  90 
A.  D.  288,  on  necessity  of  creditors  exhausting  remedy  at  law  before  filing 
creditors*  bill. 

Cited  in  notes  in  66  A.  S.  R.  273,  on  exhaustion  of  legal  remedy  as  prerequi- 


Digitized  by  VjOOQIC 


617  NOTES  ON  AMERICAN  DECISIONS.  [517-523 

site  to  creditors'  bills;  66  A.  S.  R.  288,  on  attachment  lien  as  basis  for  creditors^ 
bill. 

Distinguished  in  Aigeltinger  v.  Einstein,  143  Cal.  609,  101  A.  S.  R.  131,  77  Pac. 
660,  holding  equity  will  not  set  aside  as  fraudulent  a  conveyance  from  a  husband 
to  his  wife  at  the  suit  of  a  creditor  who  merely  levied  an  attachment  on  the  real 
property  of  the  husband  prior  to  obtaining  a  judgment  against  him. 
Books  of  account  as  evidence. 

Cited  in  notes  in  52  L.R.A.  552,  on  entries  made  by  party  in  his  books  of  account 
as  evidence  in  his  own  favor;  53  L.R.A.  540,  on  necessity  of  knowledge  of  or 
consent  to  entries  in  books  of  account  to  give  them  effect  of  admissions  or  estop- 
pels on  issues  between  third  persons. 
Nonprejudicial  error  as  ground  for  reversal. 

Cited  in  reference  notes  in  70  A.  D.  544,  on  erroneous  admission  or  rejection 
of  evidence  when  result  is  not  changed  thereby,  being  no  ground  for  reversal;  81 
A.  D.  213,  on  error  as  not  prejudicial,  insufficient  ground  for  new  trial;  5  A.  S.  R. 
58,  on  rejection  of  evidence  which  could  not  change  result  as  ground  for  reversal. 

65  AM.  DEC.  521,  RICHARDS  ▼.  McMIIiLAN,  6  CAL.  419. 
Validity  of  Judgment  by  confession. 

Cited  in  Wilcoxson  v.  Burton,  27  Cal.  228,  87  A.  D.  66,  to  the  point  that 
judgment  by  confession  upon  insufficient  statement  is  prima  facie  fraudulent; 
Lee  v.  Figg,  37  Cal.  328,  99  A.  D.  271,  holding  that  judgment  by  confession 
upon  insufficient  statement  is  not  a  nullity  on  its  face;  Brown  v.  Miller,  11 
Colo.  431,  18  Pac.  617,  holding  that  under  code  confession  of  judgment  naming 
certain  transactions  and  loans  out  of  which  debt  arose,  giving  names  of  parties,, 
dates  and  amounts,  is  sufficient. 

Cited  in  reference  notes  in  73  A.  D.  528,  on  validity  of  judgment  by  confession; 
72  A.  D.  415,  on  validity  in  California  of  confession  of  judgment  not  strictly 
complying  with  statute;  79  A.  D.  218,  on  impeachability  of  confessed  judgment; 
88  A.  D.  704,  on  necessity  for  strict  compliance  with  statute  authorizing  judg- 
ment by  confession. 

Cited  in  note  in  99  A.  D.  275,  on  when  judgments  by  confession  are  valid. 

65  AM.  DEC.  52S,  WHITE  v.  THE  MARY  ANN,  6  CAIi.  462. 
Construction  of  remedial  statutes. 

Cited  in  Beley  v.  Naphtaly,  19  C.  C.  A.  392,  44  U.  S.  App.  232,  73  Fed.  120,. 
on  degree  of  liberality  in  construing  statutes  remedial  in  their  nature;  Kahn 
v.  Salmon,  10  Sawy.  183,  20  Fed.  801;  Cormerais  v.  Genella,  22  Cal.  116, — 
holding  that  remedial  statutes  should  be  liberally  construed;  Cullerton  v. 
Mead,  22  Cal.  95,  holding  that  statute  in  reference  to  presentation  of  claims- 
in  probate  court  is  remedial  and  should  be  liberally  construed;  Ede  v.  Cuneo. 
126  Cal.  167,  58  Pac.  538  (dissenting  opinion),  on  rule  that  remedial  statutes- 
must  be  strictly  construed. 

Cited  in  reference  notes  in  74  A.  D.  535,  on  rule  that  remedial  statutes  should 
be  liberally  construed;   13  A.  S.  R.  234,  on  construction  of  remedial  statutes; 
31  A.  S.  R.  375,  on  liberal  construction  of  remedial  statute;  14  A.  S.  R.  318,  ou 
curative  statutes. 
Who  are  common  carriers. 

Cited  in  reference  note  in  55  A.  D.  692,  on  who  are  liable  as  common  carriers. 
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—  Steam  towboate  as. 

Cited  in  reference  note  in  69  A.  S.  R.  300,  on  towboat  as  a  common  carrier. 

Disapproved  in  Brown  v.  Clegg,  63  Pa.  61,  3  A.  R.  622,  2  Legal  Gaz.  11,  hold- 
ing steam  towboats  are  not  common  carriers  in  respect  to  the  boats  they  have 
in  tow. 
When  objection  that  plaintiff  Is  not  real  party  In  Interest  is  available. 

Cited  in  Bernstein  v.  Downs,  112  Cal.  197,  44  Pac  667,  holding  that  objection 
that  plaintiff  is  not  real  party  in  interest  will  not  avail  where  defendant  is  pro- 
tected against  subsequent  action  for  same  cause. 
Damages  for  breacli  of  contract  of  towage. 

Cited  in  reference  note  in  94  A.  D.  62,  on  damages  for  breach  of  contract  for 
towing   vessel. 

415  AM.  DEC.  525,  NIGHTINGALE  ▼.  SCANNELIi,  6  CAIi.  506. 
Splitting  cause  of  action. 

Cited  in  Metzler  v.  James,  12  Colo.  322,  19  Pac.  885,  to  the  point  that  law 
does  not  permit  splitting  of  demands. 

Cited  in  reference  notes  in  78  A.  D.  762,  on  splitting  up  entire  demand  so  as  to 
authorize  separate  suits;  32  A.  S.  R.  497,  on  power  to  split  or  sever  actions. 
Interest  to  disqualify  witness. 

Cited  in  reference  note  in  73  A.  D.  464,  on  necessity  of  legal  interest  in  event 
of  suit  to  disqualify  witness. 
Admissibility  of  declarations  to  prove  partnership. 

Cited  in  reference  note  in  72  A.  D.  323,  on  declarations  and  evidence  of 
copartnership  inadmissible  to  prove  partnership. 

«5  AM.  DEC.  526,  JAMES  ▼.  SAN  FRANCISCO,  6  CAL.   528. 
Duty  as  to  repair  and  safety  of  street  pending  repairs. 

Cited  in  reference  notes  in  70  A.  D.  670,  on  municipality's  liability  for  neglect 
to  repair  streets;  30  A.  S.  R.  312,  on  municipal  liability  for  leaving  excavation 
unguarded;  48  A.  S.  R.  868,  on  liability  of  municipal  corporation  for  injuries  sus- 
tained by  one  falling  in  excavation  in  street;  51  A.  S.  R.  744,  on  liability  of  mu- 
nicipality for  obstruction  of  street;  69  A.  S.  R.  780,  on  municipal  liability  for  un- 
safe highway  while  improvements  are  being  made;  79  A.  D.  379,  on  liability  of 
cities  and  towns  for  injuries  by  defective  sidewalks,  streets,  and  highways; 
SQ  A.  D.  346,  on  liability  of  contractor  for  leaving  street  excavations  un- 
^arded. 

Distinguished  in  Peterson  v.  Seattle,  40  Wash.  33,  82  Pac.  141,  6  A.  &  £. 
Ann.  Cas.  736,  holding  under  statute  authorizing  closing  of  street  in  course  of 
repair,  city  must  keep  it  safe  or  close  it. 
liiability  of  city  for  negligence  of  contractor. 

Cited  in  0*Hale  v.  Sacramento,  48  Cal.  212,  holding  that  city  is  not  liable  for 
injury  caused  by  negligence  of  contractor  while  constructing  sewer;  Lincoln  v. 
Calvert,  39  Neb.  305,  58  N.  W.  116;  Guthrie  v.  Swan,  6  Okla.  423,  41  Pac.  84,— 
to  the  point  that  during  time  of  repairing  streets  city  is  released  from  lia- 
bility for  injury  received  therefrom. 

Cited  in  reference  notes  in  80  A.  D.  83,  on  liability  of  municipal  corporation 
for  negligence  of  contractor  in  constructing  public  work;  86  A.  D.  347,  on  lia- 
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bility  of  city  as  affected   by  employment  of  contractor;    4  A.   S.   R.   256,   on 
municipal   liability  for   acts  and  neglect  of  contractors. 

Cited  in  notes  in  76  A.  S.  R.  417,  on  liability  for  negligence  of  independent 
contractors  in  performing  work  for  cities;  14  L.R.A.  833,  on  liability  of  mu- 
nicipality for  breach  of  its  duty  by  independent  contractor  employed  by  it; 
66  L.R.A.  132,  on  liability  of  municipality  for  acts  of  independent  contractor 
employed  on  municipal  duties  resulting  from  municipality's  nonperformance  of 
absolute  duties. 
liiability  for  acts  of  one  employed  under  requirement  of  statute. 

Cited  in  Williams  v.  Thacker  Coal  &  Coke  Co.  44  W.  Va.  599,  40  L.R.A.  812, 
30  S.  £.  107,  holding  mine  operator  not  liable  for  negligence  of  mine  boss  em- 
ployed pursuant  to  statute;  Wilson  v.  Wheeling,  19  W.  Va.  323,  42  A.  R.  780; 
Williams  v.  Thacker  Coal  &  Coke  Co.  44  W.  Va.  699,  40  L.KA.  812,  30  S.  E. 
107, — to  the  point  that  when  law  compels  corporation  to  give  contract  to  lowest 
bidder,  corporation  is  not  liable  for   latter's  negligence. 

Cited  in  reference  note  in  28  A.  S.  R.  563,  on  liability  of  employer  for  acts  of 
one  employed  under  requirement  of  law. 
Master's  liability  for  torts  of  servants. 

Cited  in  reference  note  in  87  A.  D.  399,  on  liability  of  roaster  for  torts  of 
servants. 

«5  AM.  DEC.  528,  CONGER  v.  WEAVER,  6  CAL.  548. 

Prescriptive  rights  founded  on  presumption  of  grant. 

Cited  in  Lux  v.  Haggin,  69  Cal.  266,  10  Pac.  674,  holding  that  prescriptive 
right  to  use  water  is  founded  upon  presumption  of  existence  of  grant; 
Merced  Min.  Co.  v.  Fremont,  7  Cal.  31 ;  Gold  Hill  Quartz  Min.  Co.  v.  Ish,  5  Or. 
104, — holding  thai  right  of  mining  for  precious  metals  is  franchise  and  at- 
tending circumstances  raise  presumption  of  general  grant  from  sovereign. 

Cited  in  reference  note  in  39  A.  S.  R.  64,  on  presumption  of  conveyance  from 
lapse  of  time. 
Rights  of  riparian  owners. 

Cited  in  Hill  v.  King,  8  Cal.  336,  to  the  point  that  statutes  have  given  general 
right  to  all  to  use  of  streams  for  mining  purposes;  Katz  v.  Walkinshaw,  141 
Cal.  116,  99  A.  S.  R.  36,  64  L.R.A.  236,  74  Pac.  766,  holding  that  rights  in  sub- 
terranean waters  are  determined  by  rules  analagous  to  those  which  govern  min- 
ing rights  and  surface  water  rights. 
—  Prior  approprlators  of  water. 

Cited  in  Thompson  v.  Lee,  8  Cal.  276,  holding  notice  of  intention  to  appropriate 
waters  of  stream  evidence  of  possession  but  not  alone  sufficient. 

Cited  in  reference  notes  in  68  A.  D.  331,  on  prior  appropriation  as  rule  of  prop- 
erty in  water  in  public  lands  in  California;  86  A.  D.  150,  on  acquisition  of  water 
rights  by  appropriation  on  mining  and  other  public  land ;  90  A.  D.  541,  on  rights 
of  prior  approprlators  of  water;  45  A.  S.  R.  780,  on  appropriation  of  waters  on 
public  land. 

Cited  in  note  in  30  L.R.A.  670,  on  right  of  prior  appropriation  of  water  under 
custom  in  mining  states. 
Use  of  waters  as  franchise. 

Cited  in  San  Joaquin  &  K.  River,  Canal  &  Irrig.  Co.  v.  Merced  County,  2  Cal. 
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App.  593,  84  Pac.  285,  holding  right  to  distribute  water  at  established  rates  a 

franchise. 

Judicial  notice  of  historical  facts. 

Cited  in  State  ex  rel.  Schumacher  v.  Gramelspocher,  126  Ind.  398,  26  N.  E.  81^ 
liolding  that  courts  will  take  judicial  notice  of  act  authorizing  selection  of  land 
and  patent  of  land  selected  to  Indians. 

Cited  in  notes  in  89  A.  D.  681;  28  A.  S.  R.  926, — on  judicial  notice  of  his- 
torical facts. 

65  AM.  DEC.  584,  FISHER  t.  DENNIS,  6  CAL.  577. 
Alterations  by  fllUng  blanks  affecting  validity  of  note. 

Cited  in  Visher  v.  Webster,  8  Cal.  109;  First  Nat.  Bank  v.  Carson,  60  Mich. 
432,  27  N.  W.  589,— holding  that  filling  in  blank  in  note  with  rate  of  interest 
is  not  material  alteration;  Rollins  v.  Ebbs,  137  X.  C.  355,  49  S.  E.  341,  2  A.  A. 
E.  Ann.  Cas.  327  (dissenting  opinion),  on  protection  of  innocent  party  aa 
ground  for  liability  of  maker  of  writing  left  blank  and  improperly  filled  in. 

Cited  in  reference  notes  in  71  A.  D.  369,  on  material  alteration  of  negotiable  in- 
strument rendering  it  void;  71  A.  D.  369,  on  filling  blanks  in  negotiable  in- 
struments and  avoiding  them  by  material  additions;  78  A.  D.  486,  on  effect  of 
filling  blanks  in  negotiable  instruments;  3  A.  S.  R.  567,  on  effect  of  holder's  act 
in  filling  blank  for  rate  of  interest  in  note. 

Cited  in  notes  in  10  A.  D.  272,  on  filling  in  written  instruments;  86  A.  S.  R. 
108,  on  implied  authority  in  holder  to  fill  blanks;  86  A.  S.  R.  110,  on  excess  of 
implied  authority  to  fill  blanks  by  addition  of  unnecessary  terms  or  by  erasures, 
etc.;  86  A.  S.  R.  Ill,  112,  on  alteration  of  instrument  by  agent  of  maker  in  excesa 
of  express  authority  to  fill  blanks ;  35  L.R  \.  468,  on  filling  blanks  in  note  as  af- 
fecting bona  fide  holders. 

Disapproved  in  Holmes  v.  Trumper,  22  Mich.  427,  7  A.  R.  661,  holding  that 
by  writing  on  note  after  words  "with  interest"  words  "ten  per  cent"  vitiates 
note. 

65  AM.  DEC.  585,  NORRIS  ▼.  FARMERS*  &  TEAMSTERS*  CO.  6  CAJi. 
590. 

Exclusive  rights  of  bridge  and  ferry  owners. 

Cited  in  California  State  Teleg.  Co.  v.  Alta  Teleg.  Co.  22  Cal.  398,  holding  that 
ferry  and  toll  bridge  owners  have  exclusive  privileges  that  will  be  protected  by 
law;  Ward  v.  Severance,  7  Cal.  126,  holding  that  owner  of  ferry  whose  rights 
are  encroached  upon  by  attempting  to  maintain  another  ferry  may  have  relief  in 
chancery. 

Cited  in  reference  note  in  89  A.  D.  497,  on  right  of  ancient  ferry  to  protection 
against  rival  ferry. 

Cited  in  notes  in  44  A.  D.  92,  on  right  to  erect  ferry  near  ancient  ferry;  5S 
L.R.A.  166,  on  legislative  interference  with  tolls  from  toll  bridge    by  authorizing 
competition;  58  L.R.A.  167,  on  validity  of  and  remedy  for  competition  with  toll 
bridge;    12  E.  R.  C.  164,  on  nature  and  extent  of  ferry  rights. 
Collateral  Impeachment  of  decision  as  to  toll  bridge  or  ferry. 

Cited  in  Waugh  v.  Chauncey,  13  Cal.  11,  on  right  to  collaterally  impeach  de- 
cision of  board  of  supervisors  as  to  necessity  of  new  toll  bridge  or  ferry. 
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65  AM.  DEC.  548,  PEARIS  v.  COVILLAUD,  6  CAIi.  617. 
Specific  performance  of  land  contract. 

Cited  in  reference  note  in  71  A.  D.  734,  on  specific  performance  of  contract  to 
convey  land. 
Authority  to  bind  cotenant. 

Cited  in  Wagoner  v.  Silva,  139  Cal.  659,  73  Pac.  433,  holding  husband  not  en- 
titled on  strength  of  the  relation  alone  to  bind  wife  who  was  his  cotenant  by 
settlement  of  their  joint  action;  Wright  v.  Kaynor,  160  Mich.  7,  113  N.  W.  779, 
on  insufficiency  of  notice  to  one  common  tenant  of  acceptance  of  option  to  purchase 
their  interests. 

Cited  in  note  in  40  A.*D.  364,  on  authority  to  bind  cotenant  by  acts  or  ad- 
missions. 
Applicability  of  statute  of  limitations  to  actions  In  equity. 

Cited  in  Lord  v.  Morris,  18  Cal.  482;  Grattan  v.  Wiggins,  23  Cal.  16,— 
holding  that  statute  of  limitations  applies  to  actions  in  equity  as  well  as  at  law. 
Ejectment  by  vendor  upon  default  of  vendee  of  land. 

Cited  in  Hicks  v.  Lovell,  64  Cal.  14,  49  A.  R.  679,  27  Pac.  942,  holding  that 
where  vendee  in  possession  of  land  makes  default  vendor  may  bring  ejectment. 

65  AM.  DEC.  545,  GRIMES  v.  XORRIS,  6  CAL.  621. 
Necessity  of  probate  of  wills. 

Cited  in  Adams  v.  Norris,  23  How.  363,  16  L.  ed.  639,  holding  that  codicil  to 
will  of  testator  who  died  in  1848,  in  California,  was  admissible  without  being 
probated. 

Effect  of  will  before  testator's  death. 

Cited  in  reference  notes  in  68  A.  D.  701,  on  will  as  ambulatory  until  death  of 
testator;  70  A.  D.  207,  on  will  being  ambulatory  until  testator's  death;  66  A. 
S.  R.  310,  on  nonoperation  of  will  before  testator's  death. 

Ck>nstruction  of  retroactive  statutes. 

Cited  in  reference  notes  in  30  A.  S.  R.  78,  on  construction  of  retroactive 
statutes;  82  A.  D.  698,  as  to  whether  statutes  will  be  given  retrospective  op- 
eration. 

liaw  governing  settlement  of  estates  of  deceased  persons. 

Cited  in  Hardy  v.  Harbin,  1  Sawy.  194,  Fed.  Cas.  No.  6,069;  Hardy  v.  Harbin, 
4  Sawy.  536,  Fed.  Cas.  No.  6,060, —  to  the  point  that  statute  of  California,  for 
settlement  of  estates  of  deceased  persons  had  no  application  to  estates  of  persons 
who  died  previous  to  organization  of  state  government;  People  ex  rel.  Van  Tine 
V.  Senter,  28  Cal.  602,  holding  that  estates  of  persons  who  died  prior  to  passage  of 
Probate  Act  and  subsequent  to  adoption  of  common  law  can  be  administered 
according  to  probate  act;  Seavems  v.  Gerke,  3  Sawy.  353,  Fed.  Cas.  No.  12,696; 
Coppinger  v.  Rice,  33  Cal.  408, — holding  that  estates  of  persons  who  died  before 
passage  of  Probate  Laws  are  not  within  operation  of  such  laws;  Ryder  v.  Cohn, 
37  Cal.  69;  McNeil  v.  First  Cong.  Soc.  66  Cal.  106,  4  Pac.  1096,— to  the  point 
that  act  of  1850  authorizing  persons  appointed  by  alcalde,  as  administrator  to 
sell  land,  had  no  application  to  estates  of  persons  who  died  before  its  passage. 

Cited  in  reference  notes  in  68  A.  D.  702,  on  what  law  governs  probate  of  will; 
7  A.  S.  R.  817,  on  record  and  probate  of  foreign  wilL 
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Jurisdiction  of  probate  courts  ^nerally. 

Cited  in  Nagle  v.  Robins,  9  Wyo.  211,  62  Pac.  164  (dissenting  opinion),  on 
power  of  surrogates  courts  as  solely  dependent  on  statute. 

Cited  in  reference  notes  in  73  A.  D.  366,  on  jurisdiction  of  probate  courts; 
68  A.  D.  101,  on  jurisdiction  of  probate  court,  whether  general  or  limited;  71 
A.  D.  118,  as  to  whether  court  of  ordinary,  orphans'  court,  or  probate  court 
is  court  of  general  jurisdiction;  71  A.  D.  595,  as  to  whether  orphans'  and  probate 
courts  are  courts  of  inferior  and  limited  jurisdiction;  6Q  A.  D.  257;  70  A.  D. 
709;  75  A.  D.  219, — on  probate  courts  as  courts  of  special  and  limited  juris- 
diction. 
Jurisdiction  to  administer  estates. 

Cited  in  reference  note  in  41  A.  S.  R.  140,  on  jurisdiction  to  administer  estates 
of  decedents. 

Cited  in  note  in  33  A.  D.  239,  as  to  when  probate  of  will  or  letters  of  adminis- 
tration are  void  for  want  of  jurisdiction. 

—  or  probate  courts. 

Cited  in  Arrington  v.  Tupper,  10  Cal.  464;  Downer  v.  Smith,  24  Cal.  114, — 
holding  that  probate  courts  had  no  jurisdiction  upon  estates  of  persons  who 
died  prior  to  adoption  of  Constitution. 

—  Of  chancery. 

Cited  in  note  in  73  A.  D.  560,  on  how  far  jurisdiction  of  chancery  over  settle- 
ment of  estates  is  devested  by  California  probate  system. 

65  AM.  DEC.  547,  TKVIS  v.  RANDAIiL,  6  CAL.  6S2. 
Validity  of  official  bonds. 

Cited  in  People  v.  Love,  19  Cal.  676,  holding  that  bond  in  name  of  "The  People 
of  State  of  California,"  is  valid  even  though  statute  requires  it  to  be  in  name 
of  "The  State  of  California;"  Custer  County  v.  Albien,  7  S.  D.  482,  64  N.  W.  633, 
holding  official  bond  of  county  treasurer  running  to  county  commissioners  instead 
of  to  county,  valid;  Perry  v.  Woodberry,  26  Fla.  84,  7  So.  483,  holding  that  action 
on  official  bond  of  County  Treasurer,  payable  to  Governor  is  property  brought  in 
name  of  Governor  for  use  of  board  of  education  to  recover  school  moneys  for 
which  treasurer  failed  to  account;  Buhrer  v.  Baldwin,  137  Mich.  263,  100  N.  W. 
468,  holding  bond  payable  to  "county  treasurer"  for  the  county  in  effect  payable 
to  the  "county"  as  required  by  statute;  People  v.  Myers,  1  Idaho,  355,  holding 
recognizance  executed  to  "the  people  of  the  Territory  of  Idaho"  equivalent  to 
"the  people  of  United  States  in  the  Territory  of  Idaho;"  Bay  County  v.  Brock, 
44  Mich.  45,  6  N.  W.  101  (dissenting  opinion),  on  effect  of  variation  in  name 
of  obligee  in  statute  and  in  official  bond. 

Cited  in  reference  note  in  66  A.  S.  R.  711,  on  validity  of  official  bonds  not 
conforming  to  statute. 

Cited  in  notes  in  82  A.  D.  762,  on  effect  of  defects  in  official  bonds;  90  A. 
S.  R.  197,  on  effect  of  naming  wrong  obligee  on  liability  of  sureties  on  official 
bond. 

Liabilities  of  sureties  on  bond. 

Cited  in  notes  in  67  A.  S.  R.  200,  on  liability  of  sureties  on  defective  bonds 
or  undertakings  on  appeal;  82  A.  S.  R.  385,  on  liability  of  sureties  on  notary's 
bond. 
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OflUclal  duty  of  notary  as  to  giving  notice  of  dishonor. 

Cited  in  WilliamB  v.  Parks,  63  Neb.  747,  66  L.R.A.  759,  89  N.  W.  310,  hold- 
ing that  giving  notice  of  dishonor  of  protested  paper,  official  duty  of  notary 
public. 

Cited  in   note   in   82  A.  S.   R.  381,  on  liability  of  notaries  in   reference  to 
negotiable  paper. 
Necessity  for  protest  of  promissory  note. 

Cited  in  note  in  43  A.  D.  219,  on  necessity  for  protest  of  promissory  note. 
Certificates  of  notary  as  evidence. 

Cited  in  reference  note  in  82  A.  D.  108,  on  effect  of  certificate  of  notary  as 
evidence. 

Cited  in  note  in  96  A.  D.  609,  on  effect  of  certificate  of  protest  as  evidence 
of  notice  to  drawer  and  indorsers. 

65  AM.  DEC.  550,  HOWARD  ▼.  UEK,  25  CONN.   1. 
Sufficiency  of  recital  of  authority  In  deed  by  trustee. 

Cited  in  Solomon  v.  Wixon,  27  Conn.  620,  Holding  that  where  will  em- 
powered executors  to  sell  land  to  pay  legacies  if  they  thought  best,  a  deed  by 
the  executor  reciting  the  power  to  sell,  is  sufficient  without  showing  what 
legacies  were  to  be  paid;  Hart  v.  Stone,  30  Conn.  94,  on  necessity  of  showing 
authority  to  execute  a  deed  by  proof  aliunde  though  such  authority  is  recited 
in  the  deed. 
Strict  compliance  with  statntory  proceeding. 

Cited  in  Keifer  v.  Bridgeport,  68  Conn.  401,  36  Atl.  801,  holding  that  where 
proceedings    depend    entirely    upon    statutory    authority    the    statute    must   be 
strictly  followed  to  make  the  proceedings  valid. 
» In  sale  of  decedent's  lands. 

Cited  in  Dorrance  v.  Raynsford,  67  Conn.  1,  52  A.  S.  R.  266,  34  Atl.  706, 
holding  that  in  ordinary  sale  of  real  property  of  a  decedent,  the  Probate  Court 
must  follow  strictly  the  provisions  of  statute  regulating  such  order. 

65  AM.  DEC.  558,  BEBEE  v.  HARTFORD  COUNTY  MUT.  F.  INS.  CO. 

25  CONN.  .51. 
Autliority  of  agent  of  Insurance  company. 

Cited  in  Union  Mut.  L.  Ins.  Co.  v.  Wilkinson,  13  Wall.  222,  20  L.  ed.  617, 
holding  that  autliority  of  agent  of  insurance  company  is  co-extensive  with  the 
business  entrusted  to  him  and  can  not  be  limited  by  instructions  not  known 
to  party  dealing  with  him;  Woodbury  Sav.  Bank  k  Bldg.  Asso.  v.  Charter  Oak 
F.  &  M.  Ins.  Co.  31  Conn.  617;  Piedmont  &  A.  L.  Ins.  Co.  v.  Young,  58  Ala. 
476,  29  A.  R.  770, — holding  insurance  company  bound  by  the  acts  of  its  agent 
within  the  scope  of  his  authority  regardless  of  limitations  not  known  to  the 
party  dealing  with  him;  Sheppard  v.  Peabody  Ins.  Co.  21  W.  Va.  368,  on  same 
point. 

Cited  in  reference  notes  in  66  A.  D.  379;  96  A.  D.  112, — on  powers  of  general 
insurance  agents;  99  A.  D.  497,  on  binding  effect  of  acts  of  insurance  agent 
within  scope  of  his  authority. 

Distinguished  in  Murphy  v.  Royal  Ins.  Co.  52  La.  Ann.  776,  27  So.  143,  hold- 
ing that  insurance  company  may  limit  the  authority  of  its  agents  by  giving 
notice  of  such  limitations. 
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Solicitor  as  agrent  for  Insurer. 

Cited  in  Woodbury  Sav.  Bank  &  Bldg.  Asso.  v.  Charter  Oak  F.  k  M.  Ins.  Co.  31 
Conn.  517,  holding  that  one  authorized  to  procure  and  forward  applications 
for  insurance  is  the  agent  of  the  company;  Smith  v.  Home  Ins.  Co.  47  Hun,  30, 
holding  the  same  and  that  the  issuance  of  a  policy  pursuant  to  an  application 
is  an  adoption  of  the  act  which  proves  the  agency;  Russell  v.  Detroit  Mut.  F. 
Ins.  Co.  80  Mich.  407,  45  N.  W.  356,  holding  that  agent  reoeiying  application 
for  membership  in  a  mutual  fire  insurance  company  is  its  agent  and  binds  the 
company  by  his  representations. 

Cited  in  reference  notes  in  72  A.  D.  331,  on  charging  to  applicant  for  in- 
surance the  negligence  of  agent  in  failing  to  communicate  material  facts;  84  A. 
D.  719,  on  chargeability  of  applicant  for  insurance  with  agent's  failure  to 
communicate  facts  to  company. 

Cited  in  notes  in  77  A.  D.  724,  727,  on  effect  of  stipulations  seeking  to  make 
agent  of  insurer  agent  of  assured;  20  L.R.A.  278,  as  to  when  insurance  agent 
is  agent  of  the  assured. 
JSffect  of  misstatements  In  application  for  insurance  prepared  by  as«nt. 

Cited  in  Planters*  Ins.  Co.  v.  Myers,  55  Miss.  479,  30  A.  R.  521,  holding  that 
insurance  company  cannot  take  advantage  of  misstatements  in  application 
where  it  was  prepared  by  the  company's  agent  with  full  knowledge  of  the  facts; 
Shoemaker  v.  Glens  Falls  Ins.  Co.  60  Barb.  84,  on  same  point;  State  Ins.  Co. 
V.  Taylor,  14  Colo.  499,  20  A.  S.  K.  281,  24  Pac.  333,  holding  that  applicant 
for  fire  insurance  is  not  bound  by  statements  in  application  inserted  by  the 
agent  of  the  company  and  signed  by  him  without  applicant's  knowledge. 

Cited  in  reference  note  in  76  A.  D.  589,  on  insurance  company's  being  charge- 
able with  agent's  knowledge  of  facts  material  to  risk. 

Distinguished  in  Ryan  v.  World  Mut  L.  Ins.  Co.  41  Conn.  168,  19  A.  R. 
490,  holding  that  life  insurance  company  is  not  liable  on  policy  where  agent 
inserted  false  answers  to  questions  in  the  application  and  applicant,  without 
knowledge  thereof,  signed  it. 

Disapproved  in  Franklin  F.  Ins.  Co.  v.  Martin,  40  N.  J.  L.  568,  29  A.  R.  271, 
holding  that  where  application  for  insurance  was  prepared  by  agent  of  company 
parol  evidence  is  not  admissible  to  show  misstatements  therein  and  that  true 
facts  were  made  known  to  him. 
Suppression  of  facts  as  defense  to  policy. 

Cited  in  Rathbone  v.  City  F.  Ins.  Co.  31  Conn.  193,  holding  that  where  an 
insurance  company  takes  a  risk  without  requiring  any  representations  in  re- 
gard thereto  in  the  application  or  in  the  policy  they  take  the  risk  as  it  is. 

Cited  in  reference  notes  in  72  A.  D.  528,  on  effect  of  concealment  or  mis- 
representation of  facts  on  insurance  policy,  74  A.  D.  462,  on  effect  of  sup- 
pression of  material  facts  by  assured;  59  A.  S.  R.  647,  as  to  what  constitutes 
concealment  by  insured. 

Cited  in  note  in  74  A.  D.  498,  on  necessity  that  misrepresentation  or  con- 
cealment be  fraudulently  made  to  avoid  insurance  policy. 

65  AM.  DEC.  557,  SEARS  v.  HOTCHKISS,  25  CONN.   171. 
Rights  of  stockholders. 

Cited  in  reference  notes  in  70  A.  D.  516;  77  A.  D.  751, — on  right  of  stock- 
holder to  sue  corporation. 
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Cited  in  note  in  103  A.  S.  R.  561,  on  right  of  officers  or  stockholders  to  pur- 
chase entire  assets  of  corporation. 
—  To  maintain  salt  for  misuse  of  corporate  property. 

Cited  in  Pratt  y.  Pratt,  33  Conn.  446,  holding  that  minority  stockholders 
may  maintain  suit  to  enjoin  the  corporation  from  applying  its  funds  to  a 
purpose  not  authorized  by  its  charter;  Ashton  v.  Dashaway  Asso.  84  Cal.  61, 
7  L.R.A.  809,  22  Pac.  660,  holding  that  member  of  a  benevolent  fissociation  may 
maintain  action  to  prevent  the  misappropriation  of  the  corporate  funds;  Rogers 
V.  Lafayette  Agri.  Works,  52  Ind.  296,  holding  that  stockholder  may  main- 
tain action  for  relief  against  wrongful  acts  of  officer  of  the  corporation  with- 
out alleging  demand  upon  board  of  directors  to  commence  such  suit. 

Cited  in  reference  notes  in  71  A.  D.  126,  on  liability  of  corporate  directors 
to  stockholders  and  creditors;  72  A.  D.  691,  on  when  stockholders  in  corpo- 
ration may  maintain  injunction  against  remaining  stockholders;  84  A.  D.  141, 
on  when  stockholder  may  have  injunction  against  acts  of  corporation;  97  A.  D. 
£26,  on  enjoining  officer  of  corporation  from  misapplying  or  misappropriating 
corporate  funds  or  property;  33  A.  S.  R.  325,  on  stockholder's  actions  to  annul 
improper  acts  of  directors. 

Cited  in  notes  in  57  A.  S.  R.  71,  on  right  of  action  by  stockholders  to  prevent 
waste;  4  L.R.A.  746,  as  to  who  may  sue  for  protection  of  corporate  property 
and  rights. 

Distinguished  in  Baker  v.  Backus,  32  111.  79,  on  right  of  stockholder  to  have 
receiver  appointed  for  corporation;  Gorman  v.  Guardian  Sav.  lank,  4  Mo.  App. 
180,  holding  that  suit  in  equity  cannot  be  maintained  by  stockholder  simply  to 
wind  up  the  business  where  no  ground  for  the  action  is  shown;  Niles  v.  New  York 
O.  &  H.  R.  R.  Co.  69  App.  Div.  144,  74  N.  Y.  Supp.  617,  holding  that  action 
cannot  be  maintained  in  individual  right  of  stockholder  for  mismanagement 
of  a  corporation  by  another  corporation  which  has  obtained  control  thereof. 
Taxpayer*s  salts. 

Cited  in  Scofield  y.  Eighth  School  Dist.  27  Conn.  499,  holding  that  a  tax- 
payer m&j  maintain  action  to  enjoin  school  district  from  permitting  the  school- 
house  to  be  used  for  religious  meetings. 

«5  AM.  DEC.  560,  BYAN  v.  DAYTON,  25  CONN.  188. 
Recovery  of  compensation  under  ancompleted  contract  of  service. 

Cited  in  La  Du-King  Mfg.  Co.  v.  La  Du,  36  Minn.  473,  31  N.  W.  938;  Mc- 
Clellan  v.  Harris,  7  S.  D.  447,  64  N.  W.  522, — holding  that  one  who  contracts 
to  labor  for  a  specified  time  may  recover  reasonable  compensation  for  services 
done  where  he  is  prevented  by  sickness  from  completing  the  term;  O'Leary  v. 
Board  of  Education,  9  Daly,  161,  on  same  point;  Parker  v.  Macomber,  17  R.  I. 
674,  16  L.R.A.  858,  24  Atl.  464,  holding  that  one  who  has  rendered  persona) 
services  under  an  entire  contract  which  he  has  been  prevented  by  act  of  God 
from  fulfilling,  may  recover  the  reasonable  value  of  services  so  performed. 

Cited  in  reference  notes  in  74  A.  D.  136,  on  servant's  right  to  compensation 
in  case  of  nonperformance  of  special  contract;  98  A.  D.  567,  on  recovery  for 
services  rendered  under  incompleted  special  contract. 

Cited  in  notes  in  16  L.R.A.  858,  on  recovery  for  services  on  contract  inter- 
rupted by  sickness  or  death;  6  E.  R.  C.  638,  on  right  to  recover  upon  quantum 
meruit  for  work  done  under  contract  for  an  entire  service. 
Ajn.  Dec.  Vol.  IX.— 40. 
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—  Where  servant  wrongfully  discharged. 

Cited  in  reference  notes  in  69  A.  D.  384,  on  remedy  and  recovery  of  em- 
ployee wrongfully  discharged  before  expiration  of  contract  of  services;  08  A. 
D.  431,  on  recovery  on  quantum  meruit  by  employee  prevented  by  employer 
from  completing  contract;  12  A.  S.  R.  859,  on  remedies  of  employee  wrongfully 
discharged  from  service. 

Cited  in  notes  in  43  A.  D.  205,  on  remedy  of  servant  wrongfully  discharged 
before  expiration  of  contract;  5  L.R.A. (N.S.)  443,  as  to  what  servants  doctrine 
of  constructive  service  is  applicable  to,  so  as  to  entitle  them  to  recover  wages 
for  contract  period  subsequent  to  wrongful  discharge;  6  L.R.A.(N.S.)  58,  as 
to  when  right  of  action  for  damages  for  breach  of  contract  accrues  to  servant 
wrongfully  discharged. 
Measure  of  recovery  under  uncompleted  contract. 

Cited  in  Griffith  v.  Blackwater  Boom  &  Lumber  Co.  55  W.  Va.  604,  64  L.R.A. 
124,  48  S.  E.  442,  holding  that  where  contract  with  corporation  is  terminated 
by  its  insolvency,  the  contractor  is  entitled  to  reasonable  compensation  for 
wark  already  done  and  for  expenditures  made  in  preparation  for  fulfilling  his 
contract;  Duncan  v.  Baker,  21  Kan.  99,  holding  that  one  who  contracts  to 
work  for  a  specified  time,  and  quits  without  any  good  cause,  may  nevertheless 
recover  what  his  services  were  reasonably  worth  less  damages  caused  by  his 
breach  of  contract;  Horn  v.  Batchelder,  41  N.  H.  86,  holding  that  one  who  de- 
livers goods  under  contract  which  he  fails  to  fulfill  may  recover  value  of  goods 
delivered  less  any  damage  caused  by  his  failure  to  perform  the  entire  contract; 
Mecartney  v.  Carbine,  108  111.  App.  282,  on  measure  of  damages  in  case  of 
partial  performance  of  contract  terminated  by  death  of  a  party;  Walsh  v. 
Fisher,  102  Wis.  172,  72  A.  S.  R.  865,  43  L.R.A.  810,  78  N.  W.  437,  holding 
that  one  employed  for  stipulated  time  who  quits  from  fear  of  strikers  can  only 
recover  for  services  actually  rendered  less  damages  from  his  breach  of  the 
contract. 
Discharge  of  contract  by  sickness  or  death. 

Cited  in  Johnson  v.  Walker,  155  Mass.  253,  31  A.  S.  R.  550,  29  N.  E.  522, 
holding  that  where  one  under  contract  for  services  for  a  certain  time  becomes 
sick  and  remains  so  for  some  time  it  is  sufficient  ground  for  terminating  the 
contract  by  cither  party;  Jennings  v.  Lyons,  39  Wis.  553,  20  A.  R.  57,  holding 
that  contract  fbr  personal  services  is  discharged  by  sickness  or  death  which 
prevents  its  performance,  unless  the  sickness  is  such  as  should  have  been 
foreseen  and   provided  against   in   the  contract. 

Cited  in  reference  note  in  31  A.  S.  R.  551,  on  discharge  of  servant  for  sick- 
ness before  expiration  of  term. 

65  AM.  DEC.   565,  SHELDON  T.  CONNECTICUT  MUT.  Ij.  INS.  CO.  25 

CONN.  207. 
Waiver  of  cash  payment  of  premiums  by  agent  of  insurer. 

Cited  in  Wilmot  v.  Charter  Oak  L.  Ins.  Co.  46  Conn.  483;  Home  Ins.  Co.  v. 
Oilman,  112  Ind.  7,  13  N.  E.  118;  Youngs  v.  Hartford  F.  Ins.  Co.  46  Iowa,  377, 
24  A.  R.  784;  Kimbro  v.  New  York  L.  Ins.  Co.  134  Iowa,  84,  12  L.R.A.(N.S.) 
421,  108  N.  W.  1025;  Mississippi  Valley  L.  Ins.  Co.  v.  Neyland,  9  Bush,  430; 
.Etna  L.  Ins.  Co.  v.  Fallow,  110  Tenn.  720,  77  S.  W.  937;  Mason  v.  Citizens* 
F.  M.  &  L.  Ins.  Co.  10  W.  Va.  672;  Bouton  v.  American  Mut.  L.  Ins.  Co.  25 
Conn.  542, — holding  that  insurance  company  may  waive  compliance   with  pro- 
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vision  in  policy  requiring  premiums  to  be  paid  in  advance  and  such  waiver 
made  by  its  agent  is  binding;  Jacobs  v.  National  L.  Ins.  Co.  1  MacArth.  632, 
holding  the  same  and  that  receiving  and  retaining  the  premium  after  time 
due  amounts  to  such  waiver;  ^tna  L.  Ins.  Co.  v.  Fallow,  110  Tenn.  720,  77 
S.  W.  937,  holding  that  collection  of  premium  after  due  by  agent  amounts  to 
waiver  of  condition  in  policy  that  premiums  must  be  paid  in  advance;  Critchett 
V.  American  Ins.  Co.  63  Iowa,  404,  36  A.  R.  230,  5  N.  W.  543  (dissenting  opin- 
ion), on  waiver  of  payment  of  premium  by  agent. 

Distinguished  in  Union  Cent.  L.  Ins.  Co.  v.  Pauly,  8  Ind.  App.  85,  36  N.  E. 
190,  holding  that  sending  policy  to  agent  who  notifies  applicant  that  he  has 
the  policy  for  him  does  not  show  waiver  of  payment  of  premium  in  advance; 
Heiman  v.  Phcenix  Mut.  L.  Ins.  Co.  17  Minn.  153,  Gil.  127,  10  A.  R.  154,  hold- 
ing that  condition  that  premium  is  to  be  paid  in  advance  is  not  waived  where 
policy  is  sent  to  agent  and  held  by  him  until  premium  shall  be  paid. 
« Taking  note  or  promise  to  pay. 

Cited  in  Lawrence  v.  Penn  Mut.  L.  Ins.  Co.  113  La.  87,  36  So.  898,  1  A.  &  E. 
Ann.  Cas.  965,  holding  that  acceptance  of  note  for  the  amount  of  the  premium 
is  a  waiver  of  condition  in  policy  that  premium  must  be  paid  in  advance;  White 
V.  Connecticut  F.  Ins.  Co.  120  Mass.  330,  holding  that  agent  of  company  may 
waive  condition  in  policy  for  payment  of  premium  in  advance  by  accepting 
personal  credit  of  insured  therefor. 
Novation  between  agent  and  insured  as  payment  of  premium. 

Cited  in  Franklin  F.  Ins  Co.  v.  Colt,  20  Wall.  560,  22  L.  ed.  423,  holding  that 
agent  of  insurance  company  authorized  to  make  contract  of  insurance  has 
authority  to  extend  credit  for  the  payment  of  a  premium;  Wooddy  v.  Old 
Dominion  Ins.  Co.  31  Gratt.  362,  31  A.  R.  732,  holding  that  where  insurance 
agent  agrees  to  pay  a  premium  to  the  company  as  payment  of  a  debt  owed  to 
insured,  such  agreement  amounts  to  payment  as  to  insured;  Bouton  v.  American 
Mut.  L.  Ins.  Co.  25  Conn.  542,  holding  that  an  agreement  that  agent  of  insur- 
ance company  shall  be  responsible  for  premium  and  insured  be  his  personal 
debtor,  amounts  to  a  payment  of  the  premium  as  between  insured  and  the 
company;  Woodbury  Sav.  Bank  &  Bldg.  Asso.  v.  Charter  Oak  F.  &  M.  Ins.  Co. 
31  Conn.  517,  on  the  same  point;  Kerlin  v.  National  Acci.  Asso.  8  Ind.  App. 
628,  35  N.  E.  39,  holding  that  where  insurance  agent  owes  applicant,  the  pay- 
ment of  the  premium  less  amount  owed  him  by  agent  upon  agreement  that 
agent  will  pay  it  to  the  company  is  good  payment  in  full. 

Cited  in  reference  notes  in  81  A.  D.  690,  on  insurance  agent's  right  to  accept 
individual  credit  of  insured  as  payment;  81  A.  S.  R.  890,  on  acceptance  of 
individual  credit  of  insured  as  payment  of  premium. 

Cited  in  note  in  57  A.  R.  515,  on  sufficiency  of  payment  of  insurance  premium. 

Distinguished  in  Tomsecek  v.  Travelers*  Ins.  Co.  113  Wis.  114,  90  A.  S.  R. 
846,  57  L.R.A.  455,  88  N.  W.  1013,  holding  that  an  agreement  by  agent  to  accept 
credit  at  meat  market  as  first  payment  on  policy  does  not  amount  to  payment 
so  as  to  make  policy  binding  on  company;  Neff  v.  Metropolitan  L.  Ins.  Co.  39 
Ind.  App.  250,  73  N.  E.  1041,  holding  that  where  terms  of  contract  require  pay- 
ment of  premium,  and  the  policy  was  not  delivered  nor  premium  paid,  there 
was  no  insurance  though  agent  said  he  would  arrange  with  company  and 
applicant  could  pay  him  later. 
Waiver  of  conditions  of  insurance. 

Cited  in  Illinois  F.  Ins.  Co.  v.  Stanton,  57   111.  354,  holding  that  provision 
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that  policy  shall  be  void  if  property  is  transferred  may  be  waived  by  insurers; 
Couch  V.  City  F.  Ins.  Co.  37  Conn.  248,  holding  that  waiver  of  conditions  in 
policy  by  insurers  may  be  shown  in  action  at  law. 

Cited  in  reference  notes  in  92  A.  D.  532,  on  waiver  of  conditions  in  policies 
of   insurance;    40   A.   S.   R.   106,  on   waiver   of   forfeiture   for   nonpayment   of 
premium  by  act  of  agent. 
Payment  as  oondition  In  Insurance  policy. 

Cited  in  Mutual  L.  Ins.  Co.  v.  French,  30  Ohio  St.  240,  27  A.  R.  443,  holding 
that  where  note  taken  for  premium  provides  that  policy  shall  be  void  if  note  is 
not   paid   when   due,   non-payment  does   not  of   itself   work   forfeiture,   but   is 
optional  with  company. 
Powers  of  general  Insurance  agents. 

Cited  in  reference  notes  in   66  A.   D.   379,   on  powers  of  general   insurance 
agents;  84  A.  D.  219,  on  power  of  general  agent  of  insurance  company  to  waive 
condition  in  policy. 
Authority  of  Insurance  agent  as  question  of  fact. 

Cited  in  Slobodisky  v.  Phenix  Ins.  Co.  53  Neb.  816,  74  N.  W.  270,  holding  that 
authority  of  insurance  agent  to  waive  condition   in   policy  and  whether   such 
waiver  was  made  are  questions  of  fact. 
Necessity  of  delivery  of  Insurance  policy. 

Cited  in  Kimbro  v.  New  York  L.  Ins.  Co.  134  Iowa,  84,  12  L.R.A.(N.S.)  421, 
108  N.  W.  1025,  holding  that  where  full  contract  of  insurance  is  made,  the 
issuance  and  delivery  of  the  policy  is  not  essential  to  its  validity. 

Distinguished  in  Home  Ins.  Co.  v.  Adler,  71  Ala.  516,  holding  that  there  can 
t>e  no  recovery  at  law  upon  a  policy  issued  after  the  property  is  destroyed. 
Acts  of  Insurance  agent  as  binding  company. 

Cited  in  Planters'  Mut.  Ins.  Co.  v.  Lyons,  38  Tex.  253,  holding  that  notice  of 
and  consent  to,  additional  insurance  by  agent  is  binding  on  company,  where 
policy  requires  consent  of  company   thereto. 

Cited  in  note  in  1  L.R.A.  482,  on  validity  of  agent's  contract  though  by-laws 
of  corporation  are  not  complied  with. 
Validity  of  parol  contract  of  insurance. 

Cited  in  Home  Ins.  Co.  v.  Adler,  71  Ala.  516,  holding  that  a  valid  contract 
of  insurance  may  be  made  by  parol. 
Parol  evidence  as  to  policy  of  insurance. 

Cited  in  Trager  v.  Louisiana  Equitable  L.  Ins.  Co.  31  La.  Ann.  235,  holding 
parol  evidence  inadmissible  to  vary  terms  of  written  policy  of  insurance  in 
absence  of  fraud  or  mistake. 

Cited  in  reference  notes  in  92  A.  D.  632,  on  parol  evidence  to  vary  or  modify 
contract  of  insurance;  81  A.  D.  275,  on  admissibility  of  parol  evidence  to  show 
mode  of  payment  of  premium. 

Cited  in  note  in   16  L.R.A.(N.S.)    1199,  on  grounds  for  relaxation  of  parol 
evidence  rule   as  to  varying  or  contradicting  written  contract  for  purpose  of 
avoiding  forfeiture  in   insurance  policy. 
Sufficiency  of  delivery  of  policy. 

Cited  in  Phoenix  Ins.  Co.  v.  Meier,  28  Neb.  124,  44  N.  W.  97,  holding  that 
where  policy  was  delivered  by  agent  but  returned  to  him  for  safe-keeping,  it 
was  sufficient  delivery  thereof  as  to  the  company. 
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Cited  in  reference  note  in  67  A.  S.  R.  166,  on  what  constitutes  delivery  of 
policy. 
When  insurance  contract  complete. 

Cited  in  reference  notes  in  92  A.  D.  632;  4  A.  S.  R.  626, — as  to  when  con- 
tract of  insurance  is  complete. 

Cited  in  note  in  13  E.  R.  C.  465,  on  liability  where  policy  executed  and  ready 
to  be  handed  to  insured. 
Power  of  directors  to  waive  by-laws. 

Cited  in  reference  note  in  79  A.  D.  733,  on  power  of  directors  of  mutual  in- 
surance company  to  waive  by-laws. 
Nonprejudicial  error  as  ground  for  reversal. 

Cited  in  reference  notes  in  68  A.  D.  611,  on  nonprejudicial  error  as  no 
ground  for  reversal  or  new  trial;  69  A.  D.  79,  on  erroneous  admission  of  evi- 
dence not  affecting  verdict  as  ground  for  new  trial;  70  A.  D.  544,  on  erroneous 
admission  or  rejection  of  evidence,  where  result  is  not  changed  thereby,  being 
no  ground  for  reversal. 

65  AM.  DEO.  571,  CONNECTICUT  MUT.  Ii.  INS.  CO.  T.  NEW  YORK  A 

N.  H.  R.  CO.  25  CONN.  265. 
Right  to  recover  damages  for  death  of  human  being. 

Cited  in  Palfrey  v.  Portland,  S.  &  P.  R.  Co.  4  Allen,  55;  The  Charles  Morgan, 
2  Flipp.  274,  Fed.  Cas.  No.  2,618, — ^holding  that  at  common  law  no  action  would 
lie  for  damages  for  the  death  of  a  human  being;  Broughel  v.  Southern  New 
England  Teleph.  Co.  72  Conn.  617,  49  L.R.A.  404,  45  Atl.  435,  on  same  point; 
Richmond  Gas  Co.  v.  Baker,  146  Ind.  600,  36  L.R.A.  683,  45  N.  £.  1049,  holding 
that  the  shortening  of  life  can  not  be  considered  as  an  element  of  damages  for 
personal  injuries;  Wyatt  v.  Williams,  43  N.  H.  102;  Major  v.  Burlington,  C. 
R.  &  N.  R.  Co.  115  Iowa,  309,  88  N.  W.  815,— holding  that  widow  can  not 
recover  for  damages  to  her  individually  from  the  wrongful  killing  of  her  husband 
unless  such  recovery  is  specially  permitted  by  statute;  Green  v.  Hudson  River 
R.  Co.  2  Keyes,  294,  2  Abb.  App.  Dec.  277 ;  Grosso  v.  Delaware,  L.  &  W.  R.  Co. 
50  N.  J.  L.  317,  13  Atl.  233, — holding  that  husband  can  not  recover  for  the 
killing  of  his  wife  through  the  negligence  of  a  railroad  company. 

Cited  in  reference  notes  in  77  A.  D.  77,  on  right  of  action  at  common  law  for 
injuries  causing  death;  87  A.  D.  399,  as  to  whether  civil  action  could  be  main- 
tained at  common  law  against  one  causing  another's  death;  55  A.  S.  R.  188,  on 
right  of  action  for  wrongful  death. 

Cited  in  notes  in  37  A.  R.  718,  on  damages  for  negligence  causing  death; 
70  A.  S.  R.  670,  on  action  for  death  of  a  human  being;  4  L.RA.  261,  on  liability* 
for  death  caused  by  negligence;  19  L.R.A.(N.S.)  636,  on  right  of  husband  or  wife 
at  common  law  to  recover  for  loss  of  services  or  consortium  against  person  negli- 
gently causing  death  of  spouse. 
Right  of  tliird  party  to  recover  for  indirect  injury  to  his  contract  rights. 

Cited  in  Brink  v.  Wabash  R.  Co.  160  Mo.  87,  83  A.  S.  R.  459,  53  L.R.A.  811, 
60  S.  W.  1058;  Byrd  v.  English,  117  Ga.  191,  64  L.R.A.  94,  43  S.  E.  419,— holding 
that  a  party  to  a  contract  can  not  recover  from  third  party  whose  negligent  act 
makes  it  impossible  for  the  other  party  to  the  contract  to  comply  with  its  terms ; 
Dale  V.  Grant,  34  N.  J.  L.  142,  holding  the  same  as  to  wrongful  act  of  third 
party;  Ninneman  v.  Fox,  43  Wash.  43,  86  Pac.  213,  holding  that  stockholder 
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can  not  maintain  suit  against  third  party  for  damages  from  breach  of  contract 
between  such  third  party  and  the  corporation;  Pacific  Pine  Lumber  Co.  v.  West- 
em  U.  Teleg.  Co.  123  Cal.  428,  56  Pac.  103,  on  right  of  recovery  for  injury  to 
fchird  person  which  causes  loss  to  plaintifiT  on  account  of  his  contract  relation 
with  the  third  party. 

Distinguished  in  Gregory  v.  Brooks,  35  Conn.  437,  95  A.  D.  278,  holding  that 
third  party  injured  indirectly  may  recover  for  such  injury  if  done  to  another  with 
malicious  intent  to  injure  him  through  his  contract  relation  with  party  directly 
injured. 

Right  of  insurer  to  recover  from  tliird  party  causing  the  loss  for  insur- 
ance paid  thereon. 

Cited  in  Mobile  L.  Ins.  Co.  v.  Brame,  95  U.  S.  754,  24  L.  ed.  580,  holding  that 
insurance  company  cannot  recover  from  railroad,  the  amount  of  a  policy  paid  on 
account  of  the  death  of  insured  through  its  fault;  Atkinson  v.  Great  Western 
Ins.  Co.  4  Daly,  1,  on  same  point;  JEtna.  Ins.  Co.  v.  Hannibal  &  St.  J.  R.  Co. 
3  Dill.  1,  Fed.  Cas.  No.  96;  St.  Louis,  A.  &  T.  R.  Co.  v.  Fire  Asso.  of  Philadelphia, 
55  Ark.  163,  18  S.  W.  43;  Hall  v.  Nashville  &  C.  R.  Co.  13  Wall.  367,  20  L. 
ed.  594, — holding  that  insurance  company  can  recover  from  third  party  who 
causes  a  loss  paid  by  them  but  only  in  the  name  of  the  insured;  Rintoul  ▼. 
New  York  C.  &  |I.  R.  R.  Co.  21  Blatchf.  439,  17  Fed.  905,  on  same  point;  Nor- 
wich Union  F.  Ins.  Soc.  v.  Standard  Oil  Co.  8  C.  C.  A.  433,  19  U.  S.  App.  460, 
59  Fed.  984,  holding  that  where  the  loss  exceeds  the  insurance  paid,  the  insurance 
company  cannot  maintain  suit  in  its  own  name  against  party  causing  the  loss; 
Peoria  M.  &  F.  Ins.  Co.  v.  Frost,  37  111.  333;  First  Presby.  Soc.  v.  Goodrich 
Transp.  Co.  10  Biss.  312,  7  Fed.  257, — holding  that  insurer  who  has  paid  a  loss 
cannot  maintain  suit  in  his  own  name  for  recovery  from  third  party  who  caused 
the  loss;  Chicago,  St  L.  &  N.  0.  R.  Co.  v.  Pullman  Southern  Car  Co.  139  U.  8. 
79,  35  L.  ed.  97,  11  Sup.  Ct.  Rep.  490,  holding  that  where  railroad  had  assumed 
liability  for  damage  to  sleeping  cars  carried  by  it,  recovery  for  loss  from  in- 
surance company  is  no  bar  to  recovery  on  the  contract;  ^tna  L.  Ins.  Co.  ▼. 
Parker,  96  Tex.  287,  72  S.  W.  168,  holding  that  accident  insurance  company 
paying  a  claim  is  not  subrogated  to  rights  of  insured  as  to  recovery  from  party 
causing  the  injury. 

Cited  in  notes  in  44  A.  S.  R.  733,  on  right  of  insurer  to  srhrogation;  99  A. 
S.  R.  504,  on  subrogation  of  insurer;  18  L.R.A.(N.S.)  212,  on  right  of  life  or 
accident  insurance  company  to  subrogation;  44  A.  S.  R.  738,  on  proper  parties 
plaintifiT  for  destruction  of  insured  property. 

Insurance  on  property  as  affecting  right  of  recovery  for  negligent  dam- 
age thereof. 

Cited  in  Cunningham  v.  Evansville  &  T.  H.  R.  Co.  102  Ind.  478,  52  A.  R.  683, 
1  N.  E.  800,  holding  that  owner  of  property  burned  through  negligence  of  railroad 
company  can  recover  damages  therefor  regardless  of  insurance  he  may  have 
carried  thereon;  Dillon  v.  Hunt,  105  Mo.  154,  24  A.  S.  R.  374,  16  S.  W.  510, 
holding  that  one  negligently  injuring  goods  belonging  to  another  is  liable  in 
damages  therefor  regardless  of  any  insurance  the  owner  may  receive  thereon; 
Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Blaker,  68  Kan.  244,  64  L.R.A.  81,  75  Pac. 
71,  1  A.  If  K.  Ann.  883,  holding  that  where  loss  exceeds  insurance  received  the 
insured  may  sue  and  recover  the  whole  amount  of  the  loss  from  one  whose  negli- 
gence caused  it;  Regan  v.  New  York  &  N.  E.  R.  Co.  60  Conn.  124,  25  A.  S.  R 
306,  22  Atl.  503,  holding  that  where  railroad  company  is  liable  under  statute 
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for  value  of  property  destroyed  by  fire  from  its  engines  it  is  not  entitled  to 
the  insurance  on  property  so  destroyed. 

Cited  in  note  in  8  E.  R.  C.  442,  on  right  to  reduce  damages  for  negligence  by 
sum  paid  by  insurer. 

Necessity  of  privity  between  act  and  injury  complained  of. 

Cited  in  McNary  v.  Chamberlain,  34  Conn.  384,  91  A.  D.  732,  holding  that  in 
order  to  constitute  ground  for  recovery,  privity,  must  exist  between  act  of  the 
wrongdoer  and  the  injury  complained  of;  Gray  v.  X^indauer,  33  111.  App.  371, 
on  same  point. 

Cited  in  note  in  36  A.  S.  R.  814,  on  necessity  that  defendant  owe  duty  to 
plaintiff  to  make  action  of  tort  maintainable. 
Punitive  character  of  statutes  providing  liability  for  death  by  negligence. 

Cited  in  Broughel  v.  Southern  New  England  Teleph.  Co.  73  Conn.  614,  84 
A.  S.  R.  176,  48  Atl.  751,  holding  that  statutes  providing  damages  for  death  from 
negligence  are  of  a  punitive  character  in  that  they  tend  to  make  persons  and 
corporations  more  careful  of  the  life  and  limb  of  others. 

65  AM.  D£G.  579,  JOE  v.  STATE,  6  FLA.  591. 
Symptoms  as  evidence  of  murder  by  poisoning. 

Cited  in  State  v.  Nesenhener,  164  Mo.  461,  65  S.  W.  230,  holding  that  symptoms 
of  poisoning  are  not  sufficient  evidence  thereof  to  sustain  a  conviction  of  murder 
by  poisoning;  Hatchett  v.  Com.  76  Va.  1026,  holding  the  same  and  especially 
where  a  post  mortem  analysis  both  of  the  body  and  of  contents  of  bottle  from 
which  poison  was  alleged  to  have  been  administered,  could  readily  have  been 
made. 

Cited  in  note  in  68  L.R.A.  71,  on  character  and  sufficiency  of  proof  of  corpus 
delicti  in  criminal  case. 

«5  AM.  DEC.  591,  PHILLIPS  v.  PHILLIPS,  19  GA.  261. 
Right  to  increase  of  slaves  during  life  estate. 

See  Scott  v.  Dobson,  1  Har.  t  McH.  160,  holding  l^atee  for  life  of  slaves 
entitled  to  issue  born  during  the  life  estate. 

«5  AM.  DEC.  592,  MILLER  v.  SURLS,  19  GA.  881. 

Rights  where  two  parties  claim  title  to  land  from  a  common  source. 

Cited  in  Blalock  v.  Newhill,  78  Ga.  245,  1  S.  E.  383,  holding  that  where  both 
parties,  claiming  title  to  land,  derive  their  title  from  the  same  grantor,  the  prior 
in  time  has  precedence  in  absence  of  fraud  or  illegality;  NitcHe  v.  Earle,  117 
Ind.  270,  19  N.  E.  749,  holding  that  where  both  parties  to  a  suit  concerning  land 
claim  title  through  a  common  source  plaintiff  need  only  trace  his  title  back  to 
that  source. 

Cited  in  reference  notes  in  70  A.  D.  424,  on  necessity  for  proving  title  of  person 
under  whom  both  parties  claim;  77  A.  D.  651,  on  outstanding  title  as  defense 
to  action  of  ejectment. 
Running  of  statute  of  limitation. 

Cited  in  reference  notes  in  27  A.  S.  R.  831,  on  running  of  statute  of  limita- 
tions; 1  A.  S.  R.  789,  on  continuance  of  statute  of  limitations  after  it  has  com- 
menced to  run. 
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—  £ffect  of  death. 

Cited  in  Bullock  v.  Dunbar,  114  Ga.  754,  40  S.  E.  783,  holding  that  where  de- 
cedent dies  before  an  adverse  possession  begins  to  run,  it  does  not  begin  to 
run  against  his  estate  until  an  administrator  is  appointed. 

Cited  in  reference  notes  in  68  A.  D.  .101,  on  operation  of  statute  of  limitations, 
against  administrator  making  void  sale  to  bar  recovery  by  minor  legatees; 
2  A.  S.  R.  823,  on  effect  of  death  on  statute  of  limitations;  45  A.  S.  R.  695,. 
on  running  of  limitations  against  estate  of  testator  before  granting  of  adminis- 
tration; 87  A.  S.  R.  804,  on  interruption  of  running  of  limitations  by  death  of 
party;   30  A.  S.  R.  201,  on  suspension  of  right  of  action  on  judgment. 

Cited  in  note  in  113  A.  S.  R.  052,  as  to  when  statute  of  limitation  begins  to  run 
after  death  of  party. 

65  AM.  DEO.  602,  COWETA  FALLS  MFG.  CO.  t.  ROGEHS,  19  GA.  416. 
Measure  of  damages  for  breach  of  contract. 

Cited  in  D.  A.  Tompkins  Co.  v.  Monticello  Cotton  Oil  Co.  153  Fed.  817,  holding^ 
that  breach  of  contract  will  not  result  in  liability  for  contingent  damages  not 
naturally  or  probably  in  contemplation  of  the  parties  at  time  of  making  the- 
contract;  Willingham  v.  Hooven,  74  Ga.  233,  58  A.  R.  435,  holding  that  measure 
of  damages  for  furnishing  goods  inferior  to  those  contracted  for  is  the  difference 
in  value  between  goods  furnished  and  those  agreed  upon;  Butler  v.  Moore,  68 
Ga.  780,  45  A.  R.  508,  holding  that  measure  of  damages  for  breach  of  warranty 
as  to  seed  sold,  is  the  purchase  price  and  all  necessary  expenses  in  handling 
and  planting  the  seed,  but  not  the  prospective  profits  from  the  crop;  Vischer  v. 
Talbot  ton  Branch  R.  Co.  34  Ga.  536,  on  measure  of  damages  against  railroad 
company  for  hindering  contractor  from  completing  his  contract  of  building  its. 
road. 

Cited  in  reference  notes  in  68  A.  D.  505,  on  loss  of  prospective  profits  as 
element  of  damages;  78  A.  D.  387,  on  recovery  of  loss  of  profits  as  damages; 
06  A.  D.  378,  on  measure  of  damages  for  breach  of  contract;  12  A.  S.  R.  303,. 
on  measure  of  damages  for  breach  of  contract. 

Cited  in  notes  in  69  A.  D.  725,  on  loss  of  profits  as  damages;  53  L.R.A.  54,. 
on  loss  of  profits  as  element  of  damages  for  breach  of  contract  for  general  ser- 
vice or  labor. 
—  Agreement  to  repair  or  supply  factory. 

Cited  in  Williams  v.  Island  City  Mill.  Co.  25  Or.  573,  37  Pac.  49,  holding 
that  measure  of  damages  for  failure  to  repair  mill  within  time  agreed  is  the 
reasonable  value  of  the  use  of  the  mill  during  that  time;  Water  Lot  Co.  v» 
Leonard,  30  Ga.  560,  holding  that  measure  of  damages  for  breach  of  contract 
to  furnish  water  to  run  certain  machinery  is  the  interest  on  investment  in 
machinery  thereby  kept  idle;  Tompkins  v.  Dallas  Cotton  Mill,  130  N.  C.  347,. 
41  S.  E.  938,  holding  that  measure  of  damages  for  breach  of  contract  to  furnish 
machinery  for  a  mill  is  the  interest  on  capital  invested  and  loss  actually  in- 
cidental to  the  breach;  Waynesville  Wood  Mfg.  Co.  v.  Berlin  Mach.  Works^ 
144  N.  C.  689,  37  S.  E.  455;  Critcher  v.  Porter-McNeal  Co.  135  N.  C.  542,  47 
S.  E.  604, — holding  that  measure  of  damages  for  failure  to  furnish  machinery 
up  to  standard  contracted  for  is  the  loss  and  expense  actually  incidental  to 
such  breach;  Winston  Cigarette  Mach.  Co.  v.  Wells  Whitehead  Tobacco  Co.  141 
N.  C.  284,  8  L.R.A.(N.S.)  255,  53  S.  E.  885,  holding  that  in  suit  for  breach  of 
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contract  to  furnish  machinery  loss  of  profits  on  prospective  business  is  not  part 
of  damages  recoverable. 
Speculative  damages. 

Cited  in  Red  v.  Augusta,  25  Ga.  386,  holding  that  there  can  be  no  recovery 
for  speculative  damages  from  breach  of  contract. 

dted  in  reference  notes  in  15  A.  S.  R.  812,  on  recovery  of  speculative  damages, 
for  breach  of  contract;  43  A.  S.  R.  428,  on  recovery  of  speculative  damages. 

Distinguished  in  Taylor  Mfg.  Co.  v.  Hatcher  Mfg.  Co.  3  L.R.A.  587,  39  Fed. 
440,  holding  that  company  contracting  to  furnish  engines  to  agent  who  sells  on 
commission  will  be  liable  to  agent  for  expenses  incurred  and  loss  of  commission, 
on  engines  ordered  which  they  fail  to  furnish. 
Agent  as  representative  of  principal. 

Cited  in  Curtice  v.  Crawford  County  Bank,  110  Fed.  830,  holding  that  notice 
to  agent  to  be  notice  to  principal  must  come  to  the  agent  while  acting  within 
the  scope  of  his  duty. 

Cited  in  reference  note  in  88  A.  D.  612,  on  principal's  rights  under  agent's 
contracts. 

Admissibility  of  declarations  of  agent. 

Cited  in  reference  notes  in  91  A.  D.  703,  on  admissibility  of  declarations  of 
agent;  90  A.  D.  243,  on  admissibility  against  principal  of  declarations  of  agent 
made  as  part  of  res  gest«;  93  A.  D.  478,  on  admissibility  of  agent's  declarations 
against  principal;  69  A.  D.  212,  on  necessity  of  showing  agency  before  ad> 
mitting  agent's  declarations  against  principal. 

New  trial  where  verdict  against  evidence. 

Cited  in  reference  note  in  68  A.  D.  420,  on  setting  aside  verdict  or  granting 
new  trial  because  against  evidence. 

Implied  contract  to  pay  volunteer. 

Cited  in  reference  note  in  81  A.  D.  108,  on  implied  contract  to  pay  volunteer. 

65  AM.  DEO.  607,  FERNANDER  T.  DUNN,  19  GA.  497. 
Measure  of  damages  between  vendor  and  vendee  of  laud. 

Cited  in  Kicks  v.  State  Bank,  12  N.  D.  576,  98  N.  W.  408,  holding  that  measure- 
of  damages  for  breach  of  contract  to  convey  is  the  purchase  money  paid  without 
interest  where  vendee  is  in  possession  of  the  land;  Brown  v.  Hearon,  66  Tex. 
63,  17  S.  W.  395,  holding  that  measure  of  damages  for  breach  of  warranty  of 
title  is  the  purchase  money  paid  with  interest  where  vendee  is  liable  for  mesne 
profits  to  holder  of  paramount  title. 

Cited  in  reference  notes  in  69  A.  D.  401,  on  measure  of  damages  for  breach 
of  contract  to  convey  land;  79  A.  D.  467,  on  measure  of  damages  for  breach  of 
warranty  of  title  to  land;  92  A.  D.  736,  on  measure  of  damages  for  failure 
or  defect  in  title  to  land  conveyed  or  agreed  to  be  conveyed. 

Cited  in  note  in  70  A.  D.  122,  on  measure  of  damage  between  vendor  and 
vendee  for  failure  of  title. 

Interest  on  purchase  price  i>aid  opon  breach  of  land  contract. 

Cited  in  note  in  106  A.  S.  R.  976,  on  right  to  interest  on  purchase  price  paid 
where  vendor  breaks  contract  to  convey  land. 
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65  AM.  DEC.  608,  ADAMS  T.  DICKSON,   19  GA.  518. 
Right  to  maintain  bill  of  interpleader. 

Cited  in  reference  notes  in  70  A.  D.  163,  as  to  when  bill  of  interpleader 
sustainable;  70  A.  D.  603,  as  to  when  sheriff  may  maintain  bill  of  interpleader; 
77  A.  D.  796,  as  to  when  bills  of  interpleader  are  maintainable;  06  A.  D.  367, 
as  to  when  bill  of  interpleader  may  be  filed. 

Cited  in  notes  in  35  A.  D.  701,  on  necessity  that  interpleader  claim  no  interest; 
91  A.  S.  R.  610,  on  rights  of  executors  and  administrators  to  interplead. 

65  AM.  DEC.  611,  CUNNINGHAM  T.  MORRIS,  19  GA.  588. 
Recovery  of  mesne  profits  in  ejectment. 

Cited  in  Collinsville  Granite  Co.  v.  Phillips,  123  Ga.  830,  51  S.  E.  666, 
holding  that  in  suit  for  recovery  of  land  an  amendment  to  complaint  praying 
judgment  for  stone  removed  therefrom  is  sufficient  to  sustain  finding  for  mesne 
profits;  Linsey  v.  Ramsey,  22  Ga.  627,  on  evidence  as  to  mesne  profits  in  action 
of  ejectment. 

Cited  in  notes  in  2  A.  D.  528,  as  to  damages  recoverable  in  action  for  mesne 
profits;    85   A.   D.   324,   on   recovery  of   intermediate   damages   after   regaining 
possession  by  ejectment  or  re-entry. 
Nature  and  office  of  remedy  of  ejectment. 

Cited  in  Ezsard  v.  Findley  Gold  Min.  Co.  74  Ga.  520,  58  A.  R.  445,  holding 
that  ejectment  will  not  lie  against  lower  proprietor  who  owns  a  dam  which 
causes  the  land  of  plaintiff  to  be  submerged  and  rendered  useless  thereby; 
Downing  v.  Anderson,  126  Ga.  373,  55  S.  E.  184  (dissenting  opinion),  on  title 
to  sustain  ejectment  and  recovery  of  mesne  profits;  Ramey  v.  O'Byrne,  121  Ga. 
516,  49  S.  E.  595,  holding  that  statutory  action  for  the  recovery  of  land 
described  in  deed  cannot  be  joined  with  an  action  to  recover  on  judgment  for  a 
debt  secured  by  the  deed. 
Ejectment  as  bar  to  subsequent  actions. 

Cited  in  Roby  v.  Eggers,  130  Ind.  415,  29  N.  E.  365,  holding  that  where  part 
of  a  single  tract  of  land  is  recovered  in  ejectment,  it  is  a  bar  to  a  suit  to  recover 
the  other  part  of  the  same  tract;  Pierro  v.  St.  Paul  &  N.  P.  R.  Co.  37  Minn. 
314,  34  N.  W.  38,  holding  that  a  recovery  of  possession  of  land  with  damages  for 
its  use  and  occupation  is  a  bar  to  suit  for  injury  to  the  estate  during  the 
occupation;  Spence  y.  McGowan,  53  Tex.  30,  on  successive  suits  in  ejectment 
at  common  law. 

65  AM.  DEC.  614,  WEST  t.  DRAWHORN,  20  GA.  170. 
Conveyance  of  property  held  adversely. 

Cited  in  Cain  v.  Monroe,  23  Ga.  82,  holding  that  common  law  rule  prohibit- 
ing champertous  conveyance  of  property  held  adversely  is  not  in  force  in  Georgia ; 
Alabama  State  Bank  v.  Barnes,  82  Ala.  607,  2  So.  349,  holding  that  legal  title 
to  personal  property  held  adversely  may  be  transferred  where  equitable  titte 
thereto  was  in  transferee  prior  to  beginning  of  the  adverse  holding. 

Cited  in  reference  note  in  70  A.  D.  478,  as  to  when  conveyance  of  land  in 
adverse  possession  by  another  is  void. 
Application  of  law  of  champerty. 

Cited  in  reference  note  in  7  A.  S.  R.  610,  on  application  of  law  of  champerty. 
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65  AM.  DEC.  621,  HORN  v.  ROSS,  20  GA.  210. 
liovy  of  execution  as  evidence  of  satisfaction. 

Cited  in  Cliisolm  v.  ChHtenden,  45  Ga.  213,  holding  that  where  property  is 
levied  upon  it  is  prima  facie  satisfaction  pro  tanto  of  the  execution;  Dehority 
V.  Paxon,  116  Ind.  124,  17  N.  E.  259,  holding  that  levy  upon  property  is  only 
prima  facie  evidence  of  satisfaction  of  execution,  and  where  sale  is  regularly 
made  evidence  is  not  admissible  to  show  that  property  was  sufficient  without  im- 
peaching the  sale. 

Cited  in  reference  notes  in  71  A.  D.  408,  on  presumption  of  satisfaction  aris- 
ing from  levy  on  personal  property;  97  A.  D.  242,  on  levy  on  personal  property 
sufficient  to  satisfy  execution  as  prima  facie  satisfaction. 

Cited  in  note  in  58  A.  D.   351,  353,  354,  on  satisfaction  of  judgments  and 
executions  by  levy  on  real  or  personal  property. 
Declarations  of  execution  debtor  as  evidence  of  title. 

Cited  in  Foster  v.  Rutherford,  26  Ga.  676;  Cloud  v.  Dupree,  28  Ga.  170; 
Sterling  v.  Arnold,  54  Ga.  090;  Rountree  v.  Gaulden,  128  Ga.  737,  58  S.  K. 
346;  Smith  v.  Cox,  20  Ga.  240, — holding  that  declo rations  of  execution  debtor, 
made  against  his  interest  and  prior  to  suit  resulting  in  the  execution,  are  ad- 
missible as  evidence  for  one  claiming  property  levied  upon;  Powell  v.  Watts, 
72  Ga.  770,  on  same  point;  Anderson  v.  Lewis,  20  Ga.  383,  holding  that  judg- 
ment against  execution  debtor  in  favor  of  claimant  establishing  a  copy  deed, 
is  admissible  in  evidence  as  to  claimant's  title  to  property  levied  upon. 
Recitals  in  instrument  as  evidence  of  title. 

Cited  in  Howard  v.  Snelling,  32  Ga.  195,  holding  that  recital  in  bill  of  sale 
is  not  evidence  against  one  claiming  by  conveyance  prior  to  the  bill  of  sale; 
Bonner  v.  Metcalf,  58  Ga.  236,  on  recital  in  deed  of  receipt  of  purchase  money 
being  only  prima  facie  evidence  thereof. 
Validity  of  voluntary  conveyance  by  husband  for  benefit  of  wife. 

Cited  in  Adair  v.  Davis,  71  Ga.  769,  holding  that  voluntary  settlement  by 
husband  in  favor  of  wife  takes  precedence  over  conveyance  for  value  made  after 
voluntary  conveyance  is  recorded;  Wilson  v.  Riddle,  123  U.  S.  608,  31  L.  ed. 
280,  8  Sup.  Ct.  Rep.  255,  holding  that  recorded  voluntary  conveyance  by  hus- 
band in  trust  for  wife  and  children  is  valid  as  against  subsequent  purchaser  there- 
of with  notice ;  First  Nat.  Bank  v.  Bayless,  96  Ga.  684,  23  S.  E.  851,  holding  that 
in  absence  of  fraud  a  voluntary  conveyance  is  valid  as  to  subsequent  creditors  of 
grantee. 

Cited  in  reference  note  in  84  A.  D.  163,  on  validity  as  to  creditors  of  hus- 
bands' voluntary  conveyance  to  wife. 

Cited  in  note  in   14  A.  S.  R.  754,  on  what  creditors  may  attack  voluntary 
transfer  as  fraudulent. 
Presumption  as  to  public  officer  performing  his  duties. 

Cited  in  Augusta  v.  Pearce,  79  Ga.  98,  4  S.  E.  104,  holding  that  public  officers 
are  presumed  to  perform  their  duty. 

65  AM.  DEC.  628,  STAMPER  v.  GRIFFIN,  20  GA.  Sia. 
What  constitutes  color  of  title  for  adverse  possession. 

Cited  in  Neal  v.  Nelson,  117  N.  C.  393,  53  A.  S.  R.  590,  23  S.  E.  428,  holding 
that  purchaser  who  has  paid  the  purchase  price  and  has  any  kind  of  paper 
title  holds  the  land  adversely  to  all  the  world;  Wyatt  v.  Elam,  23  Ga.  201,  68 
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A.  D.  518,  holding  that  where  land  was  sold  upon  execution  against  a  father 
and  then  deeded  to  his  minor  sons,  and  subsequently  sold  again  upon  execution 
against  the  father,  the  land  being  in  possession  of  the  father  and  minor  sons,, 
the  sons  held  adversely  to  last  purchaser;  Ormond  v.  Martin,  37  Ala.  598,  hold- 
ing that  one  in  possession  under  bond  for  purchase  which  he  believes  to  be 
valid,  though  in  fact  invalid,  does  not  hold  adversely  to  true  owner. 

Cited  in  reference  notes  in  65  A.  D.  648 ;  60  A.  D.  466, — as  to  what  constitutes 
adverse  possession;  74  A.  D.  189,  on  acquisition  of  title  by  adverse  possession; 
77  A.  D.  592,  as  to  what  constitutes  color  of  title;  87  A.  D.  558,  as  to  what  consti- 
tutes adverse  possession  of  land. 

Cited  in  notes  in  88  A.  S.  R.  721,  on  forged  writing  as  color  of  title;  15  L.RJL 
(N.S.)  1228,  on  necessity  of  color  of  title  in  the  abstract. 
Admissibility  of  deed  as  evidence. 

Cited  in  Eaton  v.  Freeman,  58  Ga.  129.  holding  that  deed  though  recorded 
is  not  admissible  in  evidence,  even  as  color  of  title,  without  proof  of  its  exe- 
cution. 

Cited  in  reference  note  in  89  A.  D.  251,  on  necessity  of  proof  of  execution  of 
private  writing  Ito  admit  it  as  evidence. 
Nature  of  possession  under  bond  for  title. 

Cited  in  Harral  v.  Leverty,  50  Conn.  46,  47  A.  R.  608;  McQueen  v.  Ivey,  36 
Ala.  308, — holding  that  one  in  possession  under  bond  for  title  upon  payment 
of  purchase  money  cannot  hold  the  land  adversely  while  purchase  money  re- 
mains  unpaid. 

Cited  in  reference  note  in  24  A.  S.  R.  937,  on  when  possession  under  bond  for 
deed  or  contract  of  sale,  is  adverse. 
Adverse  possession  under  forged  bond  for  title. 

Cited  in  Millen  v.  Stines,  81  Ga.  655,  8  S.  E.  315,  holding  that  possession  in 
good  faith  under  forged  bond  for  title,  the  purchase  money  having  been  paid 
constituted  adverse  holding  under  color  of  title. 
Necessity  of  hostile  entry  to  work  disseisin. 

Cited  in  Gay  v.  Mitchell,  35  Ga.  139,  80  A.  D.  278,  holding  that  one  who 
enters  on  land  disclaiming  title  is  tenant  of  true  owner  and  cannot  change  such 
possession  by  secretly  attorning  to  another. 

Cited  in  reference  note  in  75  A.  D.  661,  on  right  of  one  entering  in  sub- 
servience to  owner's  title  to  treat  his  possession  as  adverse. 
Presumption  as  to  possession  by  holder  of  legal  title  to  lands. 

Cited  in  Thompson  v.  Etowah  Iron  Co.  01  Ga.  533,   17  S.  E.  663;   Day  ▼. 
Solomon,  40  Ga.  32, — holding  that  holder  of  legal  title  is  presumed  to  be  in 
possession  of  land  unless  ousted  by  actual  possession  of  another  under  claim 
of  right;  Collins  v.  Taggart,  57  Ga.  355,  on  the  same  point 
** Squatters*'  possession. 

Cited  in  O'Donnell  v.  Mclntyre,  16  Abb.  N.  C.  84,  holding  that  one  who 
enters  into  possession  under  a  tax  deed  and  remains  in  possession  after  it  has 
been  declared  invalid  is  not  a  "squatter;"  Clayton  v.  Palfus,  36  Ga.  321,  on  pos- 
session as  "squatter"  being  in  subordination  to  title  of  true  owner. 

Distinguished  in  Dame  v.  Chandler,  80  Ga.  43,  4  S.  E.  765,  holding  that  one 
who  enters  into  possession  as  squatter  and  later  buys  the  land  in  good  faith  and 
claims  it  as  his  own,  holds  it  adversely  as  against  the  true  owner. 
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65  AM.  DBC.  6S8,  DAGGETT  v.  DURDEN,  20  GA.  467. 
Wlicn  grant  will  be  presumed. 

Cited  in  reference  note  in  80  A.  D.  118,  on  when  grant  will  be  presumed. 

«5  AM.  DEC.  686,  liOYD  T.  WIGHT,  20  GA.  574,  Second  writ  of  error 

25  Ga.  215. 
Sufficiency  of  delivery  to  carrier  as  delivery  to  buyer. 

Cited  in  Hausman  v.  Nye,  62  Ind.  486,  30  A.  R.  199;  Denmead  v.  Glass,  30 
Ga.  637;  Lloyd  v.  Wright,  25  Ga.  216,— holding  that  delivery  to  carrier  is  not 
sufficient  acceptance  and  receipt  of  goods  to  take  parol  sale  thereof  out  of 
atatute  of  frauds;  Wholesale  Mercantile  Co.  v.  Jackson,  2  Ga.  App.  776,  59  S. 
E.  106,  holding  that  mere  receipt  of  goods  without  acceptance  is  not  sufficient  to 
take  sale  out  of  statute  of  frauds;  Brunswick  Grocery  Co.  v.  Lamar,  116  Ga. 
1,  42  S.  E.  366,  holding  that  where  stock  of  goods  was  sold  by  parol  but  left  in 
hands  of  vendor  to  take  stock  in  order  to  fix  price,  there  was  no  sufficient  de- 
livery and  acceptance  to  take  it  out  of  statute  of  frauds;  Cable  Co.  v.  Hancock, 
2  Ga.  App.  73,  58  S.  E.  319,  on  delivery  and  acceptance  of  goods  under  parol 
sale. 

Cited  in  reference  notes  in  84  A.  D.  732,  on  delivery  to  carrier  as  delivery 
to  consignee;  92  A.  D.  159,  on  whether  delivery  to  common  carrier  is  delivery 
to  purchaser;  38  A.  S.  R.  508,  on  delivery  of  goods  to  carrier  as  delivery  to 
vendee;  61  A.  S.  R.  482,  on  delivery  to  carrier  of  goods  sold;  12  A.  S.  R.  842, 
on  transfer  of  title  by  delivery  to  common  carrier. 

Cited  in  notes  in  22  L.R.A.  416,  on  passing  of  title  as  between  buyer  and 
seller  by  delivery  to  designated  carrier;  23  E.  R.  C.  228,  as  to  whether  a  com- 
mon carrier  is  an  agent  to  accept  or*  receive  goods  for  the  buyer  within  mean- 
ing of  statute  of  frauds. 

65  AM.  D£C.  6S9,  SVMMERLIN  T.  UESTERLY,  20  GA.  680. 
Parol  evidence  to  explain  or  vary  writing. 

Cited  in  Jennings  v.  National  Bank,  74  Ga.  782;  Freund  v.  Kearney,  23 
Misc.  685,  52  N.  Y.  Supp.  149;  Hulsey  v.  Clark,  49  Ga.  99,— holding  that  where 
description  in  deed  is  ambiguous,  parol  evidence  is  admissible  to  identify  the 
premises  conveyed;  Iroy  v.  Gardner,  56  Ga.  643,  holding  that  where  sheriiTs 
deed  describes  premises  which  do  not  exist,  parol  evidence  is  admissible  to  show 
what  premises  were  actually  levied  on  and  sold;  Goldsmith  v.  White,  68  Ga. 
334,  holding  that  where  land  is  described  in  deed  by  metes  and  bounds  parol 
evidence  is  admissible  as  to  what  premises  were  included  therein;  Kirkpatrick 
V.  Brown,  59  Ga.  450,  holding  parol  evidence  admissible  to  show  what  was 
included  in  a  conveyance  of  a  *iot  and  all  rights  and  appurtenances  belonging 
thereto;*'  McElrath  v.  Haley,  48  Ga.  641,  holding  parol  evidence  admissible  to 
show  what  premises  were  included  in  a  devise  of  a  certain  house  and  *'lot;" 
Harris  v.  Hull,  70  Ga.  831,  on  construing  conveyances  of  land. 

Cited  in  reference  notes  in  69  A.  D.  763,  on  admissibility  of  parol  evidence 
to  show  identity  of  land  levied  upon;  71  A.  D.  136,  on  parol  evidence  to 
identify  person  or  thing;  73  A.  D.  182,  en  parol  evidence  of  prior  or  con- 
temporaneous agreement  to  contradict  or  vary  written  agreement;  73  A.  D.  722, 
on  parol  testimony  to  vary  terms  of  written  contract;  75  A.  D.  242,  on  parol 
evidence  as  to  quantity  of  land  conveyed;   85  A.  D.  84,  on  parol  evidence  to 
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contradict  recitals  of  sheriflTs  deed;   86  A.  D.  677,  on  admissibility  of  parol 
evidence  to  explain  or  vary  writing. 
Sheriff's  deed  as  evidence  of  title. 

Cited  in  Clarke  v.  Trawick,  66  Ga.  359,  holding  that  sheriflfs  deed  is  not  ad- 
missible as  evidence  of  title  without  producing  the  writ  under  which  the  sale 
was  made  or  accounting  for  its  nonproduction. 

Cited  in  reference  note  in  97  A.  D.  640,  on  effect  of  recitals  in  sheriff's  deed. 
Correct  Judgmeiit  based  upon  wronic  reason. 

Cited  in  Crittenden  v.  Southern  Home  Bldg.  &  L.  Asso.  Ill  Ga.  266,  36  S.  E. 
643,  holding  that  such  judgment  will  be  sustained. 

Cited  in  reference  note  in  7  A.  S.  R.  245,  on  effect  of  assigning  wrong  reason 
for  proper  judgment. 

65  AM.  DEC.  641,  PARK  v.  BARRON,  20  GA.  702. 

Validity  of  marriage  contracted  witliout  compliance  with  statute. 

Cited  in  Askew  v.  Dupree,  30  Ga.  173,  holding  that  though  statute  directs  that 
a  license  be  taken  out  before  marriage,  a  marriage  without  such  license  is  not 
void  unless  expressly  so  declared  by  statute;  Duke  v.  Brown,  113  Ga.  310,  38 
S.  E.  764,  on  validity  of  a  marriage  until  declared  void  by  judicial  proceeding. 

Cited  in  reference  note  in  85  A.  D.  670,  on  validity  of  marriage  prohibited 
by  law  before  it  is  declared  void. 

Cited  in  notes  in  79  A.  S.  R.  362-363-364;  17  E.  R.  Co.  169-172,— on  validity 
of  common  law  marriage;  40  L.R.A.  737,  on  invalidity  of  marriage  of  person 
when  insane. 

Validity  of  marriage  during  time  renjarriage  is  proliibited  by  decree  of 
divorce. 

Cited  in  Conn  v.  Conn,  2  Kan.  App.  419,  42  Pac.  1006;  Crawford  v.  Slate, 
73  Miss.  172,  35  L.R.A.  224,  18  So.  848;  Mason  v.  Mason,  101  Ind.  25,— holding 
that  where,  under  statute,  decree  of  divorce  prohibits  remarriage  within  certain 
time,  a  marriage  entered  into  during  such  time  is  not  void;  Willey  v.  Willey,  22 
Wash.  115,  79  A.  S.  R.  923,  60  Pac.  145,  on  same  point. 

Cited  in  notes  in  79  A.  S.  R.  370,  on  validity  of  marriage  after  divorce;  24 
L.R.A.  832,  833,  on  effect  of  forbidding  remarriage  of  guilty  party  after  divorce 
where  remarriage  occurs  in  state  of  enactment. 

Disapproved  in  Ovitt  v.  Smith,  68  Vt.  35,  35  L.R.A.  223,  33  Atl.  769,  holding 
that  remarriage,  by  one  divorced,  during  the  time  prohibited  by  statute  under 
penalty  for  its  violation  is  void. 
Presumption  in  favor  of  Icgitinincy. 

Cited  in  reference  note  in  77  A.  D.  607,  on  presumption  in  favor  of  legitimacy. 

65  AM.  DEC.  646,  JOHNSON  v.  YANCEY,  20  GA.  707. 
Construction  of  instruments  ns  wills  or  deeds. 

Cited  in  Ward  v.  Campliell,  73  Ga.  97;  Kelleher  v.  Kernan,  60  Md.  440;  Ellis 
V.  Pearson,  104  Tenn.  591,  58  S.  W.  318;  Blackstock  v.  Mitchell,  67  Ga.  768,— 
holding  that  instrument  in  form  of  a  deed  but  not  to  take  effect  until  death 
of  grantee  is  testamentary;  Robinson  v.  Brewster,  140  111.  649,  33  A.  S.  R.  205, 
30  N.  E.  683,  holding  that  instrument  disposing  of  property  to  take  effect  at 
death  of  party  and  properly  executed  is  a  will;  Webster  v.  Lowe,  107  Ky.  293, 
63  S.  W.  1030,  holding  that  any  writing  by  testator  and  signed  by  him,  pro- 
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viding  for  the  disposition  of  his  property  after  his  death  is  entitled  to  probate 
as  a  will;  Daniel  v.  Veal,  32  Ga.  580,  holding  that  instrument  showing  that 
title  to  property  shall  pass  immediately  upon  its  execution  is  a  deed  though  it 
be  testamentary  in  form. 

Cited  in  reference  notes  in  70  A.  D.  207,  on  distinction  between  deed  and  will ; 
92  A.  D.  383,  on  when  instrument  to  be  considered  will;  92  A.  D.  383,  on  when 
instrument  is  deed  and  not  will;  89  A.  S.  R.  498,  on  testamentary  writings  iu 
form  of  deeds  and  conveyances. 

Cited  in  notes  in  92  A.  D.  383,  on  when  instruments  are  wills  and  when  deeds 
or  contracts;  92  A.  D.  384,  on  bonds  as  wills;  92  A.  D.  386,  on  allowance  of 
instruments  in  form  of  deeds  as  wills. 

Overruled  in  Wynn  v.  Wynn,  112  Ga.  214,  37  S.  E.  378,  holding  that  instru- 
ment in  form  of  a  deed  and  executed  as  such  will  be  held  to  be  a  deed  thougii 
possession  is  not  to  vest  until  death  of  grantor. 
Esseatiuls  of  holographic  will. 

Cited  in  reference  note  in  71  A.  D.  509,  on  what  is  necessary  to  constitute  a 
holographic  will. 

65  AM.  DEC.  647,  WATTS  v.  GRISWOLD,  20  GA.  782. 
What  constitutes  adverse  possession. 

Cited  in  Carrol  v.  Gillion,  33  Ga.  539,  holding  that  cutting  rails,  boards, 
shingles  and  other  building  timber  on  unenclosed  wood  lot  does  not  constitute  an 
adverse  possession  thereof;  Stegall  v.  Huff,  54  Tex.  193,  holding  that  cutting 
timber  on  land  without  any  actual  residence  .thereon  does  not  constitute  an 
adverse  possession  thereof. 

Cited  in  reference  note  in  71  A.  D.  204,  on  necessity  that  adverse  possession 
be  open,  notorious,  and  continuous  for  statutory  period. 

Cited  in  note  in  15  L.R.A.  (N.S.)  1185,  on  meaning  of  term  **adverse  posses- 
sion." 

65  AM.  DEC.   640,  HENDERSON  v.  PITMAN,  20  GA.   785. 
Effect  of  omission  of  ofllcial  designation. 

See  Lake  Erie  &  W.  R.  Co.  v.  Whitham,  155  111.  514,  28  L.R.A.  612,  40  N.  E. 
1014,  holding  certificate  of  acknowledgment  by  notary  not  invalidated  by 
omission  of  words  "notary  public"  in  signature  where  body  of  certificate  showa 
that  he  acted  officially. 

65  AM.  DEC.  651,  McALLISTER  v.  SMITH,  17  ILL.  S28. 
Conflict  of  laws  as  to  contracts. 

Cited  in  reference  notes  in  65  A.  D.  681,  on  lex  loci  contractus  governing 
rights  and  liabilities  of  parties  to  contract;  70  A.  D.  CO,  on  lex  loci  contractus 
governing  as  to  validity  and  construction  of  personal  contracts;  70  A.  D.  84, 
on  lex  loci  contractus  governing  construction  of  contracts;  77  A.  D.  360,  as  to 
what  law  governs  construction  and  validity  of  personal  contracts;  85  A.  D. 
371,  on  when  lex  loci  contractus  governs;  86  A.  D.  374,  as  to  what  law  governs 
contract ;  99  A.  D.  530,  on  control  of  law  of  place  where  made  over  contracts ;  55 
A.  8.  R.  777,  on  enforcement  of  contract  outside  of  jurisdiction  where  made. 
—  Bills  nnd  notes. 

Cited  in  McGarry  v.  Nicklin,  110  Ala.  559,  56  A.  S.  R.  40,  17  So.  726,  holding 
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note  void  at  the  place  of  execution  would  be  held  void  in  this  state,  though  it 
would  have  been  valid  if  made  in  this  state;  Mason  v.  Dousay,  35  IlL  424,  8a 
A.  D.  368,  holding  bill  of  exchange  drawn  in  one  state  upon  party  in  another 
«tate  will  be  governed  by  the  law  of  the  latter  state  in  regard  to  character  of 
acceptance  which  will  be  sufficient;  Vaughan  v.  Potter,  131  111.  App.  334, 
holding  the  law  of  the  former  governs  the  question  of  the  proper  time  of  pre- 
sentment and  payment  of  a  promissory  note. 

Cited  in  reference  notes  in  74  A.  D.  435,  on  what  law  governs  foreign  bills  of 
exchange;  77  A.  D.  300,  on  rate  of  interest  allowed  on  note  sued  on  in  state 
other  than  where  it  was  made  and  is  payable;  78  A.  D.  263,  on  what  law  gov- 
erns rate  of  interest  on  notes ;  23  A.  S.  R.  340,  on  conflict  of  laws  as  to  interest ; 
26  A.  S.  R.  482,  on  conflict  of  laws  regarding  interest  on  notes. 
Recognition  of  rigtits  under  foreign  laws. 

Cited  in  Waters  v.  Cox,   2   111.  App.   129,  holding  contract  for  purchase   of 
property  construed  a  bailment  in  state  where  made  would  be  given  the  same 
<K)nstruction  here;  Equitable  Bldg.  &  Loan  Asso.  v.  Corley,  72  S.  C.  404,  110  A. 
8.  R.  615,  52  S.  E.  48,  on  enforcement  of  laws  of  another  state. 
Conflict  of  laws  as  to  contracts  valid  where  made  or  to  be  performed. 

Cited  in  Mumford  v.  Canty,  50  111.  370,  99  A.  D.  525,  enforcing  mortgage  of 
personal  property  where  mortgagor  retained  possession  of  property,  though 
fraudulent  per  se  in  this  state,  it  being  valid  where  made;  Schlee  v.  Gucken- 
heimer,  179  111.  593,  54  N.  E.  302,  on  enforcement  of  contract  legal  and  binding 
wdere  made. 

—  Contracts  Told  where  made. 

Cited  in  Alexander  v.  Barker,  64  Kan.  396,  67  Pac.  829,  refusing  to  enforce 
a  contract  invalid  at  the  place  of  its  execution  and  performance. 

Cited  in  reference  note  in  70  A.  D.  66,  on  contract  void  under  foreign  law, 
being  void  everywhere. 

—  As  to  usury. 

Cited  in  Dygert  v.  Vermont  Loan  &  T.  Co.  37  C.  C.  A.  389,  94  Fed.  913,  hold- 
ing payment  of  a  note  would  be  enforced  although  usurious  where  made  when 
valid  in  place  of  payment;  Kavanaugh  v.  Day,  10  R.  I.  393,  14  A.  R.  691,  hold- 
ing interest  would  be  computed  on  bonds  according  to  the  laws  of  the  place, 
they  are  made  payable. 

Cited  in  reference  note  in  30  A.  S.  R.  599,  on  comity  in  respect  to  usury. 

Cited  in  notes  in  46  A.  S.  R.  201,  on  conflict  of  laws  as  to  usury;  62  L.R.A. 
•57,  on  law  governing  when  contract  is  usurious  by  lex  loci  solutionis  but  valid 
by  lex  loci  contractus. 

Criticized  in  Adams  v.  Robertson,  37  111.  45,  holding  contract  made  in  one 
state  stipulating  for  payment  of  interest  in  another  at  a  higher  rate  than 
allowed  by  laws  of  either  state  determined  according  to  lex  loci  contractus. 

TVhat  law  governs  remedy. 

Cited  in  Great  Western  Teleg.  Co.  v.  Stubbs,  55  111.  App.  210,  holding  action 
barred  by  limitation  in  state  where  it  arose  could  not  be  maintained  in  this 
state;  Equitable  Life  Assur.  Soc.  v.  Frommhold,  75  111.  App.  43,  holding  law 
of  forum  governs  as  to  evidence. 

Cited  in  reference  note  in  70  A.  D.  60,  on  lex  fori  governing  remedy  upon 
personal  contracts. 
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Cited  in  notes  in  46  A.  S.  R.  452,  on  law  of  remedy;  62  L.R.A.  42,  on  effect 
of  penal  or  remedial  character  of  foreign  statute  as  to  usury. 
Place  of  contract. 

Cited  in  Coverdale  v.  Royal  Arcanum,  193  111.  01,  61  N.  E.  915,  holding  con- 
tract deemed  to  be  performed  where  made  unless  place  of  performance  specified 
in  it. 

Cited  in  note  in  55  A.  S.  R.  46,  on  place  of  contract. 
Materiality  of  form  on  question  of  usury. 

Cited  in  note  in  46  A.  8.  R.  179,  on  materiality  of  form  on  question  of  usury. 
Effect  of  protest. 

Cited  in  reference  note  in  69  A.  D.  64,  on  notarial  certificate  of  protest  as 
evidence  of  notice. 

Cited  in  note  in  96  A.  D.  603,  on  protest  of  notes  and  inland  bills  as  evidence. 

Distinguished  in  Montelius  v.  Charles,  76  111.  303,  as  being  in  relation  to 
protest  of  bills  of  exchange  of  other  states  or  countries. 

«5  AM.  D£C.  061,  McCONNlSIili  ▼.  BRILLHART,   17  ILL.  854, 
Sufficiency  of  memorandum  to  satisfy  statute  of  frauds. 

Cited  in  Cossitt  v.  Hobbs,  56  111.  231 ;  Eppich  v.  Clifford,  6  Colo.  493,— 4)olding 
memorandum  sufficient  when  it  shows  names  of  parties,  terms  and  conditions 
of  the  contract,  interest  or  property  affected  and  the  consideration  therefor; 
Esmay  v.  Gorton,  18  111.  483,  holding  several  pieces  ot  paper  containing  the 
whole  contract  may  be  joined  to  show  the  parties'  property,  consideration  and 
terms;  Wood  v.  Davis,  82  111.  311,  holding  contract  not  within  the  statute  of 
frauds  where  evidenced  by  a  series  of  letters  between  the  parties  containing  evi- 
dence of  parties  thereto,  terms,  description  and  considerations;  Jones  v.  Lloyd,  117 
111.  697,  7  N.  E.  119,  holding  answer  of  defendant  in  former  action  setting  out 
same  contract  without  pleading,  statute  sufficient  writing  to  satisfy  statute 
with  regard  to  verbal  agreement;  Kopp  v.  Reiter,  146  111.  437,  37  A.  S.  R.  156, 
22  L.R.A.  273,  34  N.  E.  942,  holding  undelivered  deed  not  a  sufficient  memo- 
randum of  contract  for  sale  of  land  to  take  it  out  of  statute;  Ullsperger  v. 
Meyer,  217  111.  262,  2  L.R.A.(N.S.)  221,  75  N.  E.  482,  3  A.  A  E.  Ann.  Cas. 
1032,  holding  memorandimi  signed  by  owner  of  land  acknowledging  receipt  from 
a  named  person  of  a  certain  sum  of  money  on  purchase  of  certain  specified 
property  at  specified  price,  prima  facie  capable  of  specific  performance;  First 
Presby.  Church  v.  Swanson,  100  111.  App.  39,  holding  bond  for  faithful  per- 
formance of  contract  signed  by  party  to  be  charged  and  containing  recital  to 
keep  terms  and  conditions  of  contract,  sufficient  memorandum  thereof  to  satis- 
fy statute;  Lasher  v.  Gardner,  124  111.  441,  16  N.  £.  919,  holding  memorandum 
of  contract  signed  by  party  to  be  charged  sufficient  writing  to  satisfy  statute 
of  frauds;  Farwell  v.  Lowther,  18  III.  262,  on  sufficiency  of  memorandum  to 
satisfy  statute  of  frauds. 

Cited  in  reference  notes  in  78  A.  D.  241,  on  requisite  of  memorandum  to  take 
case  out  of  statute  of  frauds;  87  A.  D.  644,  on  requisites  of  memorandum  of 
agreement  for  sale  of  lands  required  by  statute  of  frauds;  90  A.  D.  202,  on 
memorandum  necessary  to  take  case  out  of  statute  of  frauds;  67  A.  D.  605;  51 
A.  S.  R.  870,^-on  sufficiency  of  memorandum  within  statute  of  frauds. 

Cited  in  notes  in  96  A.  D.  675,  as  to  what  memorandum  is  sufficient  to  satisfy 
statute  of  frauds;   6  E.   R.   C.   254,  on  sufficiency  of  memorandum  to  satisfy 
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statute  of  frauds;  15  E.  R.  G.  357,  on  sufficiency  of  writing  to  satisfy  statute  of 
frauds. 

Distinguished  in  Patmor  v.  Haggard,  78  111.  607,  holding  by  statutory  enact- 
ment memorandum  need  not  state  the  consideration. 
^Sulllciency  of  signature. 

Cited  in  Traylor  v.  Cabanne,  8  Mo.  App.  131,  holding  sufficient  signature  to 
satisfy  statute  where  lessee  in  writing  lease  writes  his  ovm  name  in  the  third 
person  as  a  party  to;  Thornton  v.  Kelly,  11  R.  I.  498,  holding  memorandum 
of  a  contract  to  sell  signed  by  the  vendor  and  also  by  vendee  sufficient  signing 
to  bind  the  latter;  Newton  v.  Emerson,  66  Tex.  142,  18  S.  W.  348,  on  when 
instriunent  regarded  as  effectively  signed. 

Cited  in  note  in  6  E.  R.  C.  284,  on  sufficiency  of  signature  to  satisfy  statute 
of  frauds. 

*  Signature  by  agent. 

Cited  in  Wheeler  v.  Walden,  17  Neb.  122,  22  N.  W.  346,  holding  lease  not 
within  statute  where  party  to  be  bound  signs  by  his  agent;  Western  U.  Teleg. 
Co.  V.  Chicago  &  P.  R.  Co.  86  111.  246,  29  A.  R.  28,  holding  acceptance  of  con- 
tract by  the  letter  of  defendant's  agent  sufficient  signing  to  satisfy  statute  of 
frauds;  McKissack  v.  McClendon,  133  Ala.  658,  32  So.  486  (dissenting  opinion) , 
on  sufficiency  of  principal's  signature  on  instnunent  to  bond  him. 

—  Place  or  position  of  signature. 

Cited  in  Bonewell  v.  Jacobson,  130  Iowa,  170,  5  L.R.A.(N.S.)  436,  106  N.  W. 
614,  holding  immaterial  where  instrument  signed  provided  it  shows  intention 
to  sign;  Delaware  Ins.  Co.  v.  Pennsylvania  F.  Ins.  Co.  126  Ga.  380,  65  S.  E. 
330,  7  A.  &  E.  Ann.  Cas.  1134,  holding  sufficient  if,  with  intent  to  constitute 
signing,  signature  is  inserted  in  writing  at  place  other  than  at  end;  State  v. 
Hill,  47  Neb.  456,  66  N.  W.  541,  holding  official  bond  valid  although  the  signa- 
ture of  the  party  to  be  bound  appeared  in  the  body  of  the  paper  and  was  omitted 
at  the  bottom. 

Cited  in  note  in  5  L.R.A.(N.S.)   436,  on  matter  following  signature  as  part 
of  contract. 
Acceptance  of  contract  necessary  to  satisfy  statute. 

Cited  in  Fowler  v.  Fowler,  204  111.  82,  68  N.  E.  414,  holding  oral  acceptance 
of  vendor's  written  proposition  sufficient  to  satisfy  statute. 

Admissibility  of  parol  evidence. 

Cited  in  Marriner  v.  Dennison,  78  Cal.  202,  20  Pac.  386,  holding  admissible  to 
show  the  time  of  making  of  contracts;  McWilliams  v.  Lawless,  15  Neb.  131,  17 
N.  W.  349,  holding  admissible  to  show  agency  of  party  signing  contract  as  party 
to  it;  Farwell  v.  Lowther,  18  111.  252,  on  admissibility  of  parol  evidence. 

—  To  aid  description. 

Cited  in  Cossitt  v.  Hobbs,  56  111.  231,  holding  parol  evidence  admissible  to 
complete  description  of  premises  sold. 

—  To  aid  memorandum  of  contract. 

Cited  in  Wilson  v.  Miller,  42  111.  App.  332,  holding  the  material  relationship 
of  several  papers  to  be  memoranda  sufficient  to  satisfy  statute  cannot  be  estab- 
lished by  paroL 
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Essentials  of  contract. 

Cited  in  Esmay  v.  Gorton,  18  111.  483,  on  elements  necessary  to  constitute 
valid  contract. 
Mutual  promises  as  consideration. 

Cited  in  note  in  34  A.  D.  222,  on  mutual  promises  as  consideration. 
Abatement  of  purchase  price  upon  failure  to  convey  good  title. 

Cited  in  note  in  10  L.R.A.(N.S.)   119,  on  right  of  vendee  to  specific  perform- 
ance with  abatement  from  purchase  price  where  vendor  is  unable  to  convey  a 
good  and  unencumbered  title. 
Equitable  power  to  correct  deed. 

Cited  in  reference  note  in  37  A.  D.  416,  on  equitable  power  to  correct  deed. 

05  AM.  DEC.  609,  l¥IIiIiIAMS  v.  CHAPMAN,  17  ILL.  428. 
Parties  necessary  to  foreclosure  of  mechanics'  lien. 

Cited  in  Lomax  v.  Dore,  45  111.  379,  holding  title  derived,  through  trust  deed 
superior  to  mechanics*  lien  where  the  trustee  and  cestui  que  trust  were  not 
made  parties  to  the  lien  suit;  Dumphy  v.  Riddle,  86  111.  22,  holding  decree  in 
suit  to  enforce  mechanics'  lien  does  not  affect  interest  of  one  not  a  party  to 
the  suit;  Race  v.  Sullivan,  1  111.  App.  94,  holding  decree  erroneous  where  all 
the  parties  having  an  interest  were  not  made  parties  to  the  suit  to  enforce  the 
lien. 

Cited  in  reference  notes  in  83  A.  D.  264,  on  proper  party  to  foreclose  me- 
chanics' lien;   83  A.  D.  401,  on  proper  parties  in  proceedings  to  enforce  me- 
chanics' lien;  70  A.  D.  764,  on  enforcement  of  mechanics'  lien;  43  A.  S.  R.  571, 
on  mortgagee  as  party  to  suit  to  foreclose  mechanics'  lien. 
Date  of  attaclunent  of  lien. 

Cited  in  Huttig  Bros.  Mfg.  Co.  v.  Denny  Hotel  Co.  6  Wash.  122,  32  Pac. 
1073,  holding  mechanics'  lien  would  not  date  from  the  time  the  claimant  com- 
menced the  preparation  of  the  materials  in  another  state  which  by  the  contract 
were  to  be  delivered  at  the  building  under  construction;  Cushwa  v.  Improve- 
ment Loan  &  Bldg.  Asso.  45  W.  Va.  490,  32  S.  E.  259  (dissenting  opinion),  on 
when  the  mechanics'  lien  attaches. 

Cited  in  reference  notes  in  68  A.  D.  549;  74  A.  D.  742;  2  A.  S.  R.  483, — on 
time  mechanics'  lien  attaches. 
What  constitutes  "furnishing"  materials. 

Cited  in  The  James  H.  Prentice,  36  Fed.  777,  holding  under  statute  giving 
lien  for  materials  "furnished"  it  is  sufficient  to  show  materials  were  ordered 
for  and  delivered  to  the  particular  vessel  to  be  repaired. 
Priority  of  mechanics'  liens. 

Cited  in  Gove  v.  Cather,  23  111.  634,  76  A.  D.  711,  holding  enforcement  of 
mechanics'  lien  does  not  cut  off  dower. 

Cited  in  note  in  80  A.  S.  R.  900,  on  priority  of  mortgage  over  mechanics' 
lien. 
Construction  of  mechanics'  lien  law. 

Cited  in  note  in  79  A.  D.  269,  on  what  is  necessity  to  give  materialman  lien 
where  statute  gives  lien  to  persons  contracting  with  owner  or  his  agent. 

Limited  in  Phillips  v.  Stone,  25  111.  77,  holding  petitioners  for  benefit  of 
mechanics'  lien  must  bring  themselves  within  the  terms  of  the  statute  by  their 
pleadings. 
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ftfaterialman's  lien  for  materials  not  used. 

Cited  in  note  in  79  A.  D.  274,  on  mateiialman's  lien  for  materials  not  in 
fact  used. 

05  AM.  D£C.  672,  BSRGBN  v.  PEOPLE,  17  UJL.  426. 
SolRclency  of  indictment  for  Incest. 

Cited  in  State  v.  Rennidc,  127  Iowa,  294,  103  N.  W.  159,  4  A.  &  E.  Ann.  Caa. 
568,  holding  indictment  for  incest  by  a  father  on  his  daughter  charging  crime 
substantially  in  language  of  statute  su£Bcient  without  alleging  that  lie  knew 
her  to  be  his  daughter;  State  v.  Bullinger,  54  Mo.  142,  holding  in  indictment 
for  incest  not  necessary  to  allege  that  defendant  had  carnal  knowledge  of  the 
prosecutrix  knowing  her  to  be  his  daughter;  Simon  v.  State,  31  Tex.  Crim.  Rep. 
186,  37  A.  S.  R.  802,  20  S.  W.  716,  holding  indictment  for  incest  not  defective 
because  it  failed  to  charge  that  defendant  knowingly  entered  into  unlawful 
marriage;  State  v.  James,  32  Utah,  152,  89  Pac.  460,  holding  information  in  a 
prosecution  for  incest  which  alleged  that  the  accused  had  sexual  intercourse  with 
his  niece  knowing  her  to  be  such,  sufficient. 

Cited  in  note  in  111  A.  S.  R.  27,  on  indictment  for  incest. 
Competency  of  admissions  of  relationship. 

Cited  in  reference  note  in  37  A.  S.  R.  811,  on  admissibility  of  declarations  of 
parent  as  to  legitimacy  of  child. 
*In  trial  for  incest. 

Cited  in  Brown  v.  State,  42  Fla.  184,  27  So.  869,  holding  instruction  to  effect 
that  admissions  of  defendant  that  the  woman  he  had  intercourse  with  was  his 
daughter  were  admissible,  correct;  State  v.  Judd,  132  Iowa,  296,  109  N.  W. 
892,  11  A.  k  E.  Ann.  Cas.  91,  holding  admissions  on  parv  of  accused  that  party 
with  whom  she  had  intercourse  was  her  uncle  admissible. 

Cited  in  note  in  111  A.  S.  R.  23,  on  proof  of  relationship  in  prosecution  for 
incest. 
Admissibility  of  testimony  of  witness  at  former  trial. 

Cited  in  United  States  v.  Angell,  11  Fed.  34,  holding  testimony  of  a  witness 
at  a  preliminary  examination  of  defendant  not  admissible  in  the  criminal 
prosecution,  the  witness  having  gone  beyond  the  jurisdiction  of  the  court;  State 
V.  Lee,  13  Mont.  248,  33  Pac.  600,  holding  it  error  where  the  prosecuting  wit- 
ness was  not  within  the  state  to  admit  in  evidence  the  committing  magistrate's 
general  recollection  of  the  testimony  which  such  witness  gave  at  preliminary 
hearing;  Kirchner  v.  Laughlin,  6  N.  M.  365,  23  Pac.  175;  Gerhauser  v.  North 
British  &  M.  Ins.  Co.  7  Nev.  174, — holding  testimony  on  former  trial  of  absent 
witness,  not  admissible. 

Annotation  cited  in  Dukes  v.  State,  80  Miss.  353,  31  So.  744,  holding  testi- 
mony of  witness  delivered  in  his  life  time  on  preliminary  trial  of  one  charged 
with  crime  admissible  after  his  death  on  subsequent  trial. 

Cited  in  reference  notes  in  69  A.  D  440,  on  admissibility  of  former  testimony 
of  deceased  or  absent  witness  on  subsequent  trial;  90  A.  D.  569,  on  admissibility 
of  testimony  of  living  witness  at  previous  trial  of  criminal  case;  24  A.  S.  R.  240; 
37  A.  S.  R.  436, — on  admissibility  of  testimony  of  witness  at  former  trial. 

Cited  in  notes  in  8  A.  D.  717,  on  testimony  of  absent  witnesses;  61  A.  S.  R.  887, 
on  admissibility  in  criminal  trial  of  evidence  of  absent  witness. 

Disapproved  in  Omaha  Street  R.  Co.  v.  Elkins,  39  Neb.  480,  58  N.  W.   164, 
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holding  testimoDy  of  witness  at  former  trial  admissible  when  shown  to  be  absent 

from  the  state. 

SolRciency  of  confessions  of  accused  to  convict. 

Cited  in  Matthews  v.  State,  55  Ala.  187,  28  A.  R.  698,  holding  confession  not 
corroborated  by  independent  evidence  of  the  corpus  deliciti  not  sufficient  to  sup- 
port a  conviction  of  rape;  South  v.  People,  98  111.  261,  holding  same  on  prose- 
cution for  murder;  Campbell  v.  People,  159  111.  9,  50  A.  S.  R.  134,  42  N.  E.  123, 
holding  corpus  delicti  must  be  established  before  extra  judicial  confessions  can 
be  relied  on  to  establish  guilt;  Gore  v.  People,  162  111.  259,  44  N.  E.  500,  hold- 
ing conviction  might  be  had  upon  confessions  of  the  accused  where  the  corpus 
delicti  was  established  independently;  State  v.  Patterson,  73  Mo.  695,  holding  it 
unnecessary  that  the  dead  body  be  positively  and  directly  identified  where  the 
accused  expressly  admitted  that  he  murdered  deceased. 

Cited  in  notes  in  68  L.R.A.  51,  on  necessity  of  proof  of  corpus  delicti  to  cor- 
roborate confession ;  68  L.R J^.  75,  on  use  of  confession  in  aid  of  other  evidence  to 
establish  corpus  delicti. 
Mode  of  averment  lu  indictment. 

Cited  in  State  v.  Bloor,  20  Mont.  574,  52  Pac.  611,  holding  participial  averment 
good  in  matters  not  of  the  main  charge. 
Incest  between  Illegitimate  relatives. 

Cited  in  note  in  111  A.  S.  R.  21,  on  incest  between  illegitimate  relatives. 

65  AM.  DEO.  679,  ROOSA  v.  CRIST,  17  ILL.  450. 
Conflict  of  laws. 

Cited  in  Hakes  t.  National  SUte  Bank,  164  111.  273,  45  N.  E.  444  (affirming  61 
IlL  App.  501),  holding  note  negotiable  in  this  state  presumed  negotiable  in  state 
where  executed. 

Cited  in  reference  notes  in  69  A.  D.  357,  as  to  what  law  governs  remedy;  72 
A.  D.  152,  on  lex  loci  contractus  governing  contracts;  72  A.  D.  635,  on  lex  fori 
determining  mode  in  which  relief  will  be  administered  on  contract;  75  A.  D.  129, 
on  lex  fori  determining  mode  in  which  relief  will  be  administered;  97  A.  D. 
478,  on  remedy  on  contract  being  determined  by  lex  fori;  97  A.  D.  478,  on  when 
contracts  governed  by  lex  loci  contractus. 

Cited  in  note  in  61  L.R.A.  225,  on  conflict  of  laws  as  to  who  may  sue  on 
negotiable  paper  and  as  to  sufficiency  of  indorsement  or  assignment. 

Distinguished  in  Forsyth  v.  Barnes,  228  111.  326,  81  N.  £.  1028,  10  A.  &  E. 
Ann.  Cas.  710  (reversing  131  111.  App.  467),  where  question  was  as  to  presump- 
tion that  common  law  prevailed  in  another  jurisdiction. 

Transfer  of  notes. 

Cited  in  Garvin  v.  Wiswell,  83  111.  215,  holding  county  bond  payable  to  a  person 
therein  named  cannot  be  transferred  so  as  to  pass  legal  title  except  by  indorse- 
ment of  the  payee;  Garfield  v.  Berry,  5  III.  App.  355;  Gilmore  v.  German  Sav. 
Bank,  89  111.  App.  442;  Rabberman  v.  Muehlhausen,  3  111.  App.  326,— holding 
promissory  note  payable  to  bearer  could  not  be  transferred  by  mere  delivery  so 
as  to  vest  legal  title  in  holder;  Bourdeaux  v.  Coquard,  47  111.  App.  254,  holding 
municipal  order  not  having  been  indorsed  by  the  payee  to  the  holder  thereof, 
makers  might  set  up  any  defences  they  had  against  payee. 

Cited  in  reference  notes  in  72  A.  D.  163,  on  possession  of  note  payable  to  payee 
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or  bearer  as  prima  facie  evidence  of  title ;  33  A.  S.  R.  372,  on  transfer  of  negotiable 
instrument  by  delivery. 

Cited  in  note  in  66  L.R.A.  533,  on  sufficiency  of  denial  of  transfer  in  actions 
by  third  parties  on  negotiable  instruments. 

Distinguished  in  Ottawa  v.  First  Nat.  Bank,  105  U.  S.  342,  26  L.  ed.  1127; 
Roberts  v.  Bolles,  101  U.  S.  119,  25  L.  ed.  880,— holding  by  statute  municipal 
bonds  payable  to  bearer  are  transferrable  by  delivery  and  the  holder  thereof 
can  sue  thereon  in  his  own  name. 

Explained  in  Bettis  v.  Bristol,  56  Iowa,  41,  8  N.  W.  808,  as  not  holding  in- 
dorsement by  agent  not  good  unless  it  contains  his  appointment  in  writing. 
Negotiability  of  instrmnents  for  payment  of  mon^y. 

Cited  in  Cowan  v.  Hallack,  9  Colo.  572,  13  Pac.  700,  holding  promissory  notes 
and  instruments  in  writing  for  the  payment  of  money  are  negotiable  whether 
so  expressed  or  not;  Lowy  v.  Andreas,  20  111.  App.  521,  holding  legal  effect  of 
promissory  note  reading  "pay  to  order  of"  same  as  one  reading  "pay  to." 
Right  to  maintain  action  on  negotiable  paper. 

Cited  in  Ingraham  v.  Luther,  65  111.  446,  holding  that  action  must  be  in  niune 
of  legal  holder. 

65  AM.  DEC.  682,  GAIjENA  &  C.  UNION  R.  CO.  v.  YARWOOD,  17  USL. 

509. 
Presumption  as  to  negligence  of  carrier  from  nature  of  accident  to  pas- 
senger. 

Cited  in  North  Chicago  Street  R.  Co.  v.  Boyd,  67  111.  App.  535;  North 
Chicago  Street  R.  Co.  v.  Cotton,  140  IlL  486,  29  N.  E.  899  (affirming  41 
111.  App.  311), — ^holding  proof  by  passenger  on  defendant's  train  that  be  was 
injured  in  collision  between  trains  raised  presumption  of  negligence  on  part 
of  carriers'  employees;  La  vis  v.  Wisconsin  C.  R.  Co.  54  111.  App.  636;  New 
Yoric,  C.  &  St.  L.  R.  Co.  v.  Blumenthal,  160  111.  40,  43  N.  E.  809,— holding 
proof  of  injury  to  passenger  in  course  of  transportation  establishes  negli- 
gence prima  facie  on  part  of  carrier;  Chicago  City  R.  Co.  v.  Carroll,  206 
111.  318,  68  N.  £.  1087,  holding  not  necessary  that  plaintiff  prove  cause  of 
accident  on  showing  injury  while  passenger  on  defendant's  car;  Pittsburg,  C. 
C.  &  St.  L.  R.  Co.  v.  Campbell,  116  111.  App.  356;  Elgin,  A.  &  S.  Traction  Co.  ▼. 
Wilson,  217  111.  47,  75  N.  E.  436,— holding  proof  of  collision  of  defendant's 
trains  resulting  in  injury  to  plaintiff  sufficient  evidence  prima  facie  to  render 
defendant  liable  for  damages;  Rice  v.  Illinois  C.  R.  Co.  22  111.  App.  643,  hold 
ing  same  where  passenger  injured  when  bridge  gave  way  under  train;  Roberts 
V.  Chicago  &  Q.  T.  R.  Co.  78  111.  App.  526,  holding  same  when  passenger  hurt 
by  train  leaving  track. 

Cited  in  reference  note  in  72  A.  D.  702,  on  presumption  of  negligence  arising 
from  injury  to*  passengers. 

Cited  in  note  in  15  L.R.A.  36,  on  presumption  of  negligence  against  carrier 
arising  from  derailment  of  car  or  train. 
Liability  of  carrier  for  injuries  to  passengers. 

Cited  in  Pendleton  v.  Kinsley,  3  Cliff.  416,  Fed.  Cas.  No.  10,922,  holding 
carrier  liable  to  passenger  on  one  of  his  boats  where  an  employee  assaulted  the 
passenger;  Shultz  v.  Pacific  R.  Co.  36  Mo.  13,  on  duty  owed  to  passenger  by 
com'T'nn  carrier. 

Cited  in  reference  notes  in  60  A.  D.  81,  on  carrier's  liability  for  injury  to 
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passenger;  81  A.  D.  338,  on  payment  of  fare  as  affecting  liability  of  passenger 
carrier. 

—  To  strangers. 

Cited  in  Illinois  C.  R.  Co.  ▼.  Phillips,  65  111.  104,  holding  railroad  company 
bound  only  to  the  exercise  of  due  care  in  their  dealings  with  strangers. 
Negligence  as  question  of  fact  for  Jury. 

Cited  in  Chicago  k  N.  W.  R.  Co.  v.  Trayes,  33  111.  App.  307,  affirming  negli- 
gence to  be  a  question  of  fact  for  the  jury;  North  Chicago  Street  R.  Co.  v. 
Louis,  35  111.  App.  477,  holding  question  for  jury  whether  person  under  circiun- 
stances  acted  rashly  and  under  undue  apprehension  of  danger;  Norris  v.  Illinois 
O.  R.  Co.  88  111.  App.  614,  holding  negligence  question  of  fact  for  jury  where 
the  facts  though  admitted  are  of  a  complicated  nature;  Marquette  v.  Chicago 
4b  N.  W.  R.  Co.  33  Iowa,  662,  holding  question  of  fact  for  jury  whether  forcible 
removal  of  plaintiff  by  defendant's  employees  from  one  car  to  another  was 
negligent;  Berry  v.  Missouri  P.  R.  Co.  124  Mo.  223,  26  S.  W.  229,  on  negligence 
aa  a  question  for  the  jury. 

Cited  in  reference  notes  in  69  A.  D.  551,  as  to  whether  negligence  is  ques- 
tion of  law  or  fact;  78  A.  D.  186,  on  whether  negligence  is  question  of  fact  or 
law. 
Contributory  negligence  of  party  acting  under  lnii>oscd  peril. 

Cited  in  Dunhaw  Towing  ft  Wrecking  Co.  ▼.  Dandelin,  143  111.  409,  32  N.  £. 
258,  holding  party  would  not  be  held  guilty  of  contributory  negligence  when 
by  acts  of  others  he  is  placed  in  such  a  perilous  position  that  in  seeking  to 
escape  he  acts  rashly  to  his  injury;  Chicago  ft  A.  R.  Co.  v.  O'Leary,  126  111. 
App.  311,  affirming  rule  that  persons  in  position  of  great  peril  are  not  required 
to  exercise  the  presence  of  mind  and  care  of  a  prudent  and  careful  man;  Mark 
▼.  St.  Paul,  M.  &  M.  R.  Co.  30  Minn.  493,  16  N.  W.  367,  holding  party  not 
guilty  of  contributory  negligence  when  in  state  of  bewilderment  caused  by 
imminent  danger  he  puts  himself  in  greater  peril  to  his  own  injury;  Cook  v. 
Central  R.  &  Bkg.  Co.  67  Ala.  533,  holding  negligence  of  person  walking  on 
railway,  in  avoiding  danger  jnust  be  submitted  to  jury;  Momence  Stone  Co. 
V.  Groves,  100  111.  App.  98,  holding  court  would  not  say  that  plaintiff  was 
guilty  of  contributory  negligence  when  in  endeavor  to  escape  from  loaded  car 
continued  running  on  track  until  overtaken  when  he  might  have  got  off. 

Cited  in  note  in  55  A.  D.  675,  on  error  of  judgment  in  trying  to  escape  im- 
minent danger  as  contributory  negligence  preventing  recovery. 

—  lioaplng  from  moving  car  to  escape  apparent  danger. 

Cited  in  Southwestern  R.  Co.  v.  Paulk,  24  Ga.  356,  holding  railroad  liable 
for  death  of  a  passenger  when  through  mismanagement  of  employees  he  was 
placed  in  such  a  perilous  position  that  he  leaped  from  the  train,  though  by 
remaining  on  train  he  would  have  been  safe. 

Cited  in  reference  note  in  29  A.  S.  R.  39,  on  liability  to  passenger  leaping 
from  train  to  avoid  danger. 

Negligence  as  ground  for  relief. 

Cited  in  Pittsburgh,  Ft.  W.  &  C.  R.  Co.  v.  Ruby,  38  Ind.  294,  10  A.  R.  Ill, 
holding  negligence  of  railroad  company  might  be  shown  by  specific  acts  of  em- 
ployees of  company  brought  to  notice  of  officials  of  company. 
Contributory  negligence. 

Cited  in  Calumet  Iron  &  Steel  Co.  v.  Martin,  115  111.  358,  3  N.  E.  456,  hold- 
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ing  party  wishing  to  recover  for  injuries  received  through  the  negligence  of 
another  must  show  that  he  was  in  the  exercise  of  due  care  himself;  Clark  v. 
Wilmington  &  W.  R.  Co.  100  N.  C.  430,  14  L.R.A.  749,  14  S.  E.  43;  Louisville 
&  N.  R.  Co.  V.  Stewart,  128  Ala.  313,  20  So.  562, — on  consideration  of  when 
party  guilty  of  contributory  negligence. 

Cited  in  reference  note  in  69  A.  D.  81,  on  right  to  recovery  of  passenger  in> 
jured  when  guilty  of  negligence. 
Burden  of  proving  negligence. 

Cited  in  reference  note  in  75  A.  D.  106,  on  burden  of  proof  to  show  carrier's, 
absence  of  negligence. 

05  AM.  DEC.  691,  FOLLANSBB  ▼.  KIIiBRJETH,  17  lUL.  522. 
Creation  of  resulting  trust  by  purchase  In  agent's  name. 

Cited  in  Cookson  v.  Richardson,  69  111.  137,  holding  resulting  trust  in  land 
created  when  agent  loaning  money  of  principal  took  note  and  mortgage  in  his 
own  name  and  foreclosed  and  took  deed  of  property  in  his  own  name. 

Cited  in  reference  note  in  78  A.  D.  211,  on  effect  of  one  undertaking  to  act 
for  another  acting  for  himself  in  same  matter. 
Right  to  repudiate  fraudulent  contract. 

Cited  in  Hill  v.  Hall,  191  Mass.  253,  77  N.  E.  831,  holding  party  might  re- 
pudiate a  purchase  of  bonds  induced  by  his  attorneys  who  knowing  of  the  poor 
financial  standing  of  the  company  took  advantage  of  client's  lack  of  business 
knowledge;  Dundas's  Estate,  136  Pa.  318,  26  W.  N.  C.  481,  18  Phila.  205,  44 
Phi  la.  Leg.  Int.  284,  oh  setting  aside  of  -sale  of  property  for  fraud. 
Necessity  of  dlsaiHrnilng  trustee's  or  agent's  contract  within  reasonable 
time. 

Cited  in  Twin-Lick  Oil  Co.  v.  Marbury,  91  U.  S.  587,  23  L.  ed.  328,  holding 
right  of  a  corporation  to  avoid  a  sale  of  its  property  by  reason  of  the  fiduciary 
relations  of  the  purchaser  must  be  exercised  within  a  reasonable  time  after  the 
facts  connected  therewith  are  made  known;  Indianapolis  Rolling  Mill  v.  St. 
Louis,  Ft.  S.  &  W.  R.  Co.  120  U.  S.  256,  30  L.  ed.  639,  7  Sup.  Ct  Rep.  542,  hold- 
ing board  of  directors  having  power  to  disafiirm  contract  entered  into  on  their 
behalf,  presumed  to  have  assented  thereto,  when  they  failed  to  disaffirm  within 
six  months  after  knowledge  of  the  act;  Kinne  v.  Webb,  4  C.  C.  A.  170,  12  U. 
S.  App.  137,  54  Fed.  34,  holding  vendor  of  mining  property  who  l>elieving  the 
same  to  be  exhausted  sells  it  could  not  after  considerable  time  had  elapsed 
and  additional  ore  discovered  repudiate  the  sale;  Scheftel  v.  Hays,  7  C.  C.  A^ 
308,  19  U.  S.  App.  220,  58  Fed.  457,  holding  vendee  entitled  to  rescind  for 
fraud  could  not  wait  three  years  after  the  discovery  of  the  fraud  before  elect- 
ing to  rescind;  Johnstone  v.  O'Connor,  21  App.  Div.  77,  47  N.  Y.  Supp.  425,. 
holding  a  decision  must  be  made  within  a  reasonable  time  by  a  sister  on  an 
offer  by  a  brother  to  permit  her  to  come  in  on  purchase  of  father's  estate,  he 
being  manager  of  sister's  interests;  Shelby  v.  Creighton,  65  Neb.  485,  101  A- 
S.  R.  630,  91  N.  W.  309,  holding  cestui  que  trust  could  not  have  sale  of  trust 
property  to  trustee  himself  set  aside  after  fifteen  years  delay  having  failed  to 
show  lack  of  knowledge  of  the  facts;  Kelly  v.  Hurt,  74  Mo.  501,  holding  mort- 
gagor who  with  full  knowledge  of  irregularities  in  the  sale  of  his  lands  stands 
by  and  sees  purchaser  clear  the  land,  pay  taxes  and  make  valuable  improve- 
ments estopped  from  challenging  the  sale;  Kitchen  v.  St.  Louis,  K.  C.  &  N.  R. 
Co.  69  Mo.  224,  holding  equity  would  not  aid  cestui  que  trust  to  set  aside  a 
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sale  of  trust  property  by  trustee  to  himself,  where  cestui  que  trust  stood  by 
while  others  invest  money  in  good  faith  making  valueless  property  valuable; 
Newton  v.  Rebenack,  90  Mo.  App.  650,  on  preclusion  of  cestui  que  trust  from 
maintaining  action  against  trustee  for  breach  of  trust. 

Cited  in  note  in  63  A.  S.  R.  475,  on  laches  of  beneficiary  where  trustee  acts 
in  contravention  of  trust. 
Disaffirmance  of  acts  of  aic^nt. 

Cited  in  Alaska  &  C.  Commercial  Co.  ▼.  Solner,  69  C.  C.  A.  662,  123  Fed. 
855,  on  disaffirmance  of  acts  of  agent. 
Sales  and  conveyances  by  trnstees. 

Cited  in  note  in  19  A.  S.  R.  294,  on  sales  and  conveyances  by  trustees. 

65  AM.  DEC.  699,  BARNES  ▼.  PEOPLE,  18  ILL.  62. 
Application  of  doctrine  of  Idem  sonans. 

Cited  in  Dolan  v.  Mutual  Reserve  Fund  Life  Asso.  173  Mass.  197,  5?  N.  E. 
398,  holding  "Fardwell  Dolan"  and  "Farrell  Dolan"  same;  Riggers  v.  State, 
109  Ga.  105,  34  S.  E.  210,  holding  plea  in  abatement  that  true  name  was 
'^Bickers"  and  that  accused  had  never  been  known  as  "Riggers"  not  sufficient; 
Rivard  v.  Gardner,  39  111.  125,  holding  bill  against  Sinclair  and  process  under 
name  of  St.  Clair  was  good;  State  v.  Harl,  137  Mo.  252,  38  S.  W.  919,  holding 
on  indictment  for  uttering  a  forged  note  purporting  to  have  been  signed  "J. 
Mugumry,"  evidence  that  defendant  stated  the  note  had  been  signed  by  "J. 
H.  Montgomery,"  admissible;  State  v.  Thompson,  10  Mont.  549,  27  Pac.  349,  on 
determination  of  whether  one  name  is  idem  sonans  with  another. 

Cited  in  reference  notes  in  10  A.  S.  R.  280,  as  to  when  names  are  idem 
sonans;  53  A.  S.  R.  700,  on  names  of  like  sound  in  slander;  27  A.  S.  R.  786; 
50  A.  S.  R.  870,— on  idem  sonans. 

Cited  in  notes  in  100  A.  S.  R.  325,  on  applicability  of  rules  of  pronunciation 
to  idem  sonans  where  sounded  final  letter  is  omitted  or  added;   100  A.  S.  K 
346-348,  on  alphabetical  list  of  names  held  to  be  idem  sonans;   13  L.R.A.  541, 
on  doctrine  of  idem  sonans. 
Laying  ownership  In  Indictment  for  larceny. 

Cited  in  Kennedy  v.  State,  31  Fla.  428,  12  So.  858,  holding  indictment  not 
bad  for  duplicity  where  it  contained  two  counts  charging  larceny  of  same  goods 
at  same  time  and  place  but  laying  ownership  thereof  in  different  individuals. 

65  AM.  DEC.  701,  HORTON  ▼.  CRITCHFIELD,  18  ILL.  ISS. 
Conclusiveness  of  Judgment. 

Cited  in  Mulford  v.  Stalzenback,  46  111.  303,  holding  innocent  purchaser  under 
order  of  court  having  jurisdiction  of  the  subject  matter  and  of  the  parties  would 
be  protected  though  there  had  been  a  breach  of  trust  in  the  sale;  Re  Storey,  120 
III.  244,  11  N.  E.  209,  holding  order  of  probate  court  in  probating  of  a  will  con- 
clusive until  reversed  on  appeal  brought  according  to  statute. 

Cited  in  reference  notes  in  69  A.  D.  381,  on  conclusiveness  of  judgment  upon 
parties  and  privies  when  court  hrs  jurisdiction  of  person  and  subject  matter; 
71  A.  D.  607,  as  to  when  judgment  is  conclusive  as  between  the  parties;  73  A.  D. 
217,  on  persons  and  matters  concluded  by  former  judgment;  73  A.  D.  204,  on  con- 
clusiveness of  former  judgment  when  pleaded;  70  A.  D.  428,  on  conclusiveness  of 
judgment  where  court  has  jurisdiction  of  both  person  and  subject  matter;  78 
A.  D.  685,  on  collateral  attack  on  judgment  of  competent  court;  81  A.  D.  631, 
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on  former  judgment  being  conclusive  upon  same  matter  between  parties  and  priv- 
ies; 76  A.  D.  428,  on  right  to  attack  jurisdiction  of  courts;  11  A.  S.  R.  136,  on 
res  judicata. 
Judgment  as  prima  facie  evidence  of  Jurisdiction. 

Cited  in  reference  notes  in  76  A.  D.  428,  on  judgment  of  court  of  general  juris- 
diction being  prima  facie  evidence  of  jurisdiction;  79  A.  D.  249,  on  judgment  as 
prima  facie  evidence  of  jurisdiction. 

Cited  in  note  in  39  A.  D.  435,  on  presumption  of  jurisdiction  where  record  of 
judgment  fails  to  show  personal  service. 
—  Foreign  Judgment. 

Cited  in  Dunbar  v.  Hallowell,  34  111.  168,  holding  judgment  of  court  of  foreign 
state  prima  facie  evidence  of  jurisdiction,  the  record  being  silent  as  to  service  of 
process;  Hobson  v.  Ewan,  62  111.  146,  holding  finding  in  decree  that  due  notice  had 
been  given,  prima  facie  evidence  that  the  notice  required  by  law  had  been  given; 
Van  Matre  v.  Sankey,  148  111.  536,  39  A.  S.  R.  196,  23  L.R.A.  665,  36  N.  E.  628, 
holding  that  it  will  be  presumed  that  supreme  court  of  a  state  had  juris- 
diction when  it  affirms  a  decree  on  appeal. 

Cited  in  reference  note  in  83  A.  D.  450,  on  necessity  for  affirmatively  showing 
jurisdiction  in  pleading  foreign  judgment. 

Cited  in  notes  in  94  A.  8.  R.  533,  on  presumption  as  to  jurisdiction  to  render 
foreign  judgment;  103  A.  S.  R.  322,  on  jurisdictional  presumption  as  to  judgments 
of  courts  of  sister  state. 
Right  to  attack  or  rebut  foreign  Judgment. 

Cited  in  Warren  v.  McCarthy,  25  111.  95,  holding  plea  to  action  of  debt  on  a 
foreign  judgment  that  defendant  lived  out  of  the  state  was  not  served  with  proc- 
ess or  notice  of  any  kind  or  put  in  appearance  good. 

Cited  in  reference  notes  in  68  A.  D.  782;  74  A.  D.  655;  73  A.  D.  294, — on  con- 
clusiveness of  foreign  judgments;  71  A.  D.  745,  on  conclusiveness  of  judgment  of 
sister  state;  79  A.  D.  249,  on  attack  upon  foreign  judgments  by  inquiry  into  jur- 
isdiction ;  81  A.  D.  234,  on  effect  of  judgments  of  sister  states ;  83  A.  D.  667,  on 
collateral  impeachment  of  foreign  judgment. 

Cited  in  note  in  44  A.  D.  693,  on  effect  of  judgments  of  sister  states. 
Proof  of  laws  to  siiow  effect  of  foreign  Judgment. 

Cited  in  Rape  v.  Heaton,  9  Wis.  328,  76  A.  D.  269;  Hanley  v.  Donoghue,  116 
U.  S.  1,  29  L.  ed.  535,  6  Sup.  Ct.  Rep.  242, —  holding  that  foreign  law  must  be 
proved  to  determine  the  effect  to  be  given  a  foreign  judgment. 
Form  of  Judgment  before  Justice  of  the  peace. 

Cited  in  Pendergast  v.  Peru,  20  111.  51,  holding  in  proceedings  before  justice  of 
peace  technical  accuracy  in  the  form  of  the  judgment  will  not  be  held  indispen- 
sable. 
»  Recital  as  to  debt  or  damages. 

Cited  in  Chicago  &  R.  I.  R.  Co.  v.  Whipple,  22  111.  337,  holding  judgment  in 
debt  by  a  justice  of  the  peace  for  a  gross  amount  of  debt,  and  damages  will  not 
for  that  reason  be  reversed;  Wiggins  v.  Chicago,  68  111.  372,  holding  judgment  of 
justice  of  peace  would  be  sustained  on  appeal  although  it  was  a  fine  and  not  a 
formal  judgment  in  debt. 
Judicial  notice  of  laws  of  another  state  or  country. 

Cited  in  note  in  113  A.  S.  R.  873,  on  extent  to  which  courts  will  judicially  no- 
tice the  laws  of  sister  states  or  foreign  countries. 
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65  AM.  DEC.  705,  HAMAKER  v.  HAMAKER,   18  TLIj.  137* 
Oronnds  for  divorce. 

Cited  in  Lloyd  v.  Lloyd,  66  111.  87,  holding  insanity  after  marriage  not  a  ground 
for  divorce. 

Cited  in  reference  notes  in  81  A.  D.  92,  on  grounds  for  divorce;  93  A.  D.  97,  on 
desertion  as  statutory  ground  for  divorce;  21  A.  S.  R.  438,  on  conviction  of  felony 
and  imprisonment  in  state  penitentiary  as  ground  for  divorce. 

Cited  in  notes  in  73  A.  D.  621,  on  cruelty  as  ground  for  divorce;  70  A.  D.  280; 
34  L.R.A.  162,— on  insanity  as  ground  for  divorce. 
Power  of  court  as  to  granting  of  divorces. 

Cited  in  Petrie  v.  People,  40  111.  334,  holding  chancery  court  as  an  incident  to 
power  of  granting  divorces  has  the  incidental  power  of  allowing  temporary  ali- 
mony pendente  lite. 
Validity  of  marriage. 

Cited  in  reference  note  in  20  A.  S.  R.  662,  as  to  marriage  of  insane  persons, 
idiots,  etc. 

Cited  in  note  in  40  L.R.A.  741,  on  effect  of  incapacity  combined  with  fraud  on 
validity  of  marriage. 

65  AM.  DEC.  726,  GRATTAN  t.  GRATTAN,  18  ILL.  167. 
What  constitutes  advancement. 

Cited  in  reference  notes  in  80  A.  D.  569,  on  subject  of  advancements  generally; 
95  A.  D.  636;  27  A.  S.  R.  748, —  on  advancements. 

Cited  in  note  in  80  A.  D.  569,  660,  on  definition  of  advancement  and  what  con- 
stitutes. 
Gift  as  prima  facie  an  advancement. 

Cited  in  Ray  v.  Loper,  65  Mo.  470,  holding  voluntary  conveyance  of  land  by 
parent  to  son  prima  facie  an  advancement;  Rintz  v.  Friday,  4  Dem.  540,  holding 
that  the  giving  of  five-hundred  dollars  by  mother  to  daughter  which  was  a  large 
part  of  her  estate  was  in  nature  of  an  advancement;  Watkins  v.  Young,  31  Gratt. 
84,  holding  unexplained  gift  by  father  in  life  time  presumed  an  advancement 
father  dying  intestate;  McClanahan  v.  McClanahan,  36  W.  Va.  34,  14  S.  £.  410, 
holding  conveyance  by  father  to  children  on  inadequate  consideration  and  for 
further  consideration  of  love  and  affection  presumptively  an  advancement. 

Cited  in  note  in  80  A.  D.  562,  on  intention  and  presumptions  as  to  advance- 
ments. 
Equity  Jurisdiction  over  administration  and  distribution  of  estates. 

Cited  in  Townsend  v.  Radcliffe,  44  111.  446,  holding  court  of  equity  may  be  re- 
sorted to  for  purpose  of  discovering  parties  entitled  to  distribution  of  an  estate; 
Elting  V.  First  Nat.  Banlc,  173  III.  368,  50  N.  K  1095,  holding  equity  had  juris- 
diction of  the  settlement  of  an  estate  to  afford  relief  to  creditor  whose  claim  had 
been  allowed  but  could  not  get  adequate  relief. 

Cited  in  reference  notes  in  73  A.  D.  558,  on  how  far  jurisdiction  of  chancery  is 
devested  by  probate  system;  76  A.  D.  325,  on  equity  jurisdiction  in  cases  of  ad- 
ministration of  estates;  94  A.  D.  194,  on  equity  jurisdiction  in  probate  matters; 
68  A.  S.  R.  44,  on  equity  jurisdiction  over  executors  and  administrators. 

Cited  in  note  in  6  L.R.A.  682,  on  custody  and  support  of  child  in  case  of  di- 
vorce. 
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—  Over  Infants  and  their  estates. 

Cited  in  Lee  v.  Lee,  55  A]a.  590,  hoMing  equity  had  jurisdiction  to  compel 
guardian  to  pay  into  court  shares  of  infants  to  be  managed  under  control  of  court; 
Lynch  y.  Rotan,  39  111.  14,  holding  same  to  compel  accounting  by  sureties  of 
guardian  for  discovery  of  money  belonging  to  infants  which  came  into  his  hands; 
Hartmann  v.  Hartmann,  59  111.  103,  holding  same  to  determine  whether  best  in- 
terests of  infants  demanded  a  partition  of  estate  or  sale  thereof;  Ames  v.  Ames 
148  111.  321,  36  N.  E.  110,  holding  chancery  will  not  allow  partition  of  infant's 
lands  unless  for  their  best  interests;  Ames  v.  Ames,  151  111.  280,  37  N.  E.  890,  on 
plenary  power  of  equity  over  affairs  of  infants. 

Cited  in  reference  notes  in  44  A.  D.  715,  on  jurisdiction  of  chancery  over  per- 
sons and  estates  of  infants;  77  A.  D.  539,  on  power  of  equity  over  persons  and  es- 
tates of  infants;  94  A.  D.  715,  on  chancery  jurisdiction  in  cases  of  guardianship. 
Right  to  participate  In  distribution  of  estate. 

Cited  in  reference  notes  in  80  A.  D.  707,  on  widow's  right  to  her  distributive 
share  of  her  husband's  personal  estate;  102  A.  S.  R.  846,  on  prerequisites  to  par- 
ticipation by  advanced  heir  with  coheirs  in  distribution  of  estate. 

Cited  in  note  in  80  A.  D.  565,  on  hotchpot. 
Construction  of  statutes  adopted  from  sister  states. 

Cited  in  reference  note  in  54  A.  D.  423,  on  giving  statute  c<Nistruction  received 
in  state  from  which  re-enacted. 

65  AM.  D£C.   7 SO,  WALTERS  T.  PEOPLE,   18  ILL.   194,  Affirmed  on 

rehearing  in  21  111.  178. 
Of  what  homestead  may  consist. 

Cited  in  McDougall  v.  Meginniss,  21  Fla.  362,  holding  use  made  of  part  of 
tract  not  covered  by  residence  ami  enclosures  of  no  consequence  where  statute 
makes  homestead  exemption;  Stevens  v.  Hollingsworth,  74  111.  202,  holding  prop- 
erty upon  which  a  party  resided  and  upon  which  had  a  mill  exempt  as  a  home- 
stead. 

Cited  in  reference  notes  in  68  A.  D.  669,  on  actual  occupancy  as  essential  to 
creation  of  homestead;  70  A.  D.  294,  on  necessity  of  occupation  to  constitute 
homestead;  82  A.  D.  117,  on  necessity  of  actual  use  and  occupation  to  constitute 
homestead;  76  A.  D.  439;  93  A.  D.  432,— on  what  constitutes  a  homestead. 

Cited  in  note  in  70  A.  D.  348,  on  necessity,  nature,  and  sufficiency  of  possession 
and  occupation  of  homestead. 
—Entirety  of  tract. 

Cited  in  Tyler  v.  Jewett,  82  Ala.  93,  2  So.  905,  holding  in  city  where  limitation 
determined  by  value  homestead  may  consist  of  a  lot  held  under  lease  and  an  ad- 
joining lot  held  in  fee;  Bunker  v.  Locke,  15  Wis.  636;  Randal  v.  Elder,  12  Kan. 
257, —  holding  homestead  must  consist  of  only  one  tract  or  body  of  land. 

Cited  in  reference  notes  in  83  A.  D.  129,  on  homestead  on  contiguous  lands; 
27  A.  S.  R.  311,  on  contiguous  land  as  homestead;  36  A.  S.  R.  244,  on  homestead 
in  noncontiguous  tracts  of  land. 

Cited  in  note  in  70  A.  D.  352,  on  extension  of  homestead  right  to  adjacent  or 
noncontiguous  premises. 

Distinguished  in  Buxton  v.  Dearborn,  46  N.  H.  43,  holding  small  piece  of  land 
on  which  hay  was  cut  for  cow  kept  at  house  where  man  lived  might  be  r^arded 
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as  part  of  homestead  though  a  mile  distant  from  the  house,  the  house  and  land 
not  exceeding  five  hundred  dollars  in  value. 
Absence  as  termlnatlnip  iioniestead  rights. 

Cited  in  Tumlinson  v.  Swinney,  22  Ark.  400,  76  A.  D.  432,  holding  temporary 
residence  in  another  place  for  business  purposes  would  not  destroy  the  protection 
of  homestead  law  from  established  residence;  Eupef  v.  Alkire,  37  Ark.  283,  hold- 
ing temporary  removal  constitutes  no  abandonment  of  homestead;  Fyffe  v.  Beers, 
18  Iowa,  4,  85  A.  D.  577,  holding  homestead  right  would  not  be  lost  by  temporary 
absence  unless  third  parties  acquired  on  strength  of  representations  by  owner 
that  it  was  not  a  homestead;  Burch  v.  Mouton,  37  La.  Ann.  725,  holding  home- 
stead not  lost  when  party  in  search  of  health  temporarily  changed -his  place  of 
residence  renting  his  own  place  during  the  interval;  Murphy  v.  Farquhar,  39  Fla. 
350,  22  So.  681,  on  nature  of  abandonment  necessary  to  strip  property  of  its  na- 
ture as  homestead;  Brokau  v.  Ogle,  170  111.  115,  48  N.  E.  394,  on  loss  of  home- 
stead right  by  absence. 

Cited  in  reference  notes  in  67  A.  D.  645;  70  A.  D.  374, —  on  abandonment  of 
homestead;  76  A.  D.  439;  87  A.  D.  249,— as  to  what  constitutes  abandonment  of 
homestead;  76  A.  D.  443,  on  temporary  absence  from  homestead  not  constituting 
abandonment;  85  A.  D.  406,  on  necessity  of  continual  occupancy  to  preservation 
of  homestead. 

Cited  in  note  in  102  A.  S.  R.  404,  on  removal  from  homestead  on  account  of 
health  or  jold  age  as  indicating  intent  to  abandon  it. 
Kelease  or  waiver  of  homestead  right. 

Cited  in  Wing  v.  Cropper,  35  111.  256,  holding  mere  execution  of  a  mortgage  up- 
on a  homestead  did  not  operate  as  a  waiver  of  the  homestead  right;  Brown  v. 
Coon,  36  111.  243,  85  A.  D.  402,  holding  homestead  right  in  premises  lost  by  sale 
of  and  abandonment  to  grantee. 
Right  of  surtUving  spouse  In  homestead. 

Cited  in  reference  note  in  67  A.  D.  645,  on  right  of  siyviving  spouse  in  home- 
stead. 

«5  AM.  DEC.  735,  CROFF  ▼.  BALIilXGKR,  18  ILL.  200. 
Extent  of  for(»e  necessary  to  forcible  entry  and  detainer. 

Cited  in  Smith  v.  Hoag,  45  111.  250,  holding  actual  violence  amounting  to  breach 
of  peace  not  necessary;  Phelphs  v.  Randolph,  147  111.  335,  35  N.  E.  243,  holding 
action  might  be  maintained  where  defendant  entered  upon  premises  during  plain- 
tiff's absence  removed  his  property  and  announced  his  intention  of  holding  posses- 
sion; Parrott  v.  Hodgson,  46  111.  App.  230,  holding  taking  down  of  line  fence  and 
erecting  it  on  plaintiff's  land  in  his  presence  sufficient;  Seals  v.  Williams,  80 
Miss.  234,  92  A.  S.  R.  601,  SI  So.  707,  holding  right  of  action  accrued  where  party 
fenced  in  part  of  land  in  possession  of  another  and  holding  it  against  him ;  Gree- 
ley v.  Spratt,  19  Fla.  644,  holding  party  ejected  from  peaceful  possession  of  prem- 
ises by  action  of  another  in  moving  into  part  of  premises  against  wishes  of  former 
might  maintain  action;  Sheehy  v.  Flaherty,  8  Mont.  365,  20  Pac.  687,  affirming 
necessity  of  averring  that  the  entry  was  made  without  the  consent  and  against 
the  will  of  the  party  in  possession;  Chicago  v.  Wright,  69  111.  318,  on  when  en- 
try forcible  in  meaning  of  law. 

Cited  in  reference  notes  in  69  A.  D.  488,  as  to  what  is  forcible  entry;  84  A.  D. 
680,  on  essential  elements  of  forcible  entry ;  68  A.  S.  R.  846,  on  forcible  entry  and 
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detainer;  92  A.  S.  R.  603,  on  entry  by  stealth  or  against  will  of  person  in  posses- 
sion as  forcible  entry. 

Cited  in  note  in  18  A.  D.  147,  on  what  is  a  forcible  entry. 
Admissibility  of  declarations  of  a  party  to  explain  acts,  when  made  at 
same  time. 

Cited  in  Lambe  v.  Manning,  171  111.  612,  49  N.  E.  509,  holding  statements  of 
grantor  made  at  time  of  execution  of  deed  admissible  to  explain  presence  of  writ- 
ten instrument  attached  to  the  deed. 
Admissibility  of  acts  to  show  claim  of  title. 

Cited  in  Brooks  v.  Bruyn,  18  111.  539,  holding  acts  of  a  predecessor  in  title 
evincing  claim  of  ownership  are  not  admissible. 
Admissibility  of  title  to  show  possession. 

Cited  in  reference  note  in  87  A.  D.  297,  as  to  when  title  may  be  given  in  evi- 
dence in  forcible  entry  and  unlawful  detainer. 

Cited  in  note  in  77  A.  D.  553,  on  evidence  of  title  to  show  possession  of  land 
and  extent  of  possession. 

65  AM.  DX:C.  738,  BARKSHIRE  t.  STATE,  7  IND.  S89. 
Validity  of  statute  penalizing  one  who  encourages  negro  to  remain  1» 
state. 

Cited  in  Bowles  v.  State,  13  Ind.  427,  on  whether  the  penal  part  is  constitu- 
tional. 
Restrictions  on  rights  of  negroes. 

Cited  in  Cory  v.  Carter,  48  Ind.  327,  17  A.  R.  738,  on  their  general  inferiority 
as  regards  constitutional  privileges. 

Cited  in  note  in  79  A.  S.  R.  384,  on  validity  of  slave  marriages. 

65  AM.  DSC.  740,  RISER  v.  SNODDY,  7  IND.  442. 

Answer  to  merits  as  Vaiver  of  objection  to  sufficiency  of  complaint. 

Cited  in  reference  note  in  9  A.  S.  R.  367,  on  waiver  of  defects  in  complaint  by 
filing  answer. 

Distinguished  in  Heitman  v.  Schnek,  40  Ind.  93,  holding  objection  to  sufficiency 
of  complaint  not  waived  under  statute  by  failure  to  demur. 
Collateral  attack  upon  appointment  of  administrators  and  executors. 

Cited  in  reference  notes  in  73  A.  D.  366,  on  collateral  attack  on  appointment  of 
administrator;  73  A.  D.  484,  on  collateral  impea<$hment  of  regularity  of  appoint- 
ment of  administrator;  70  A.  D.  709,  on  right  to  attack  collaterally  jurisdiction 
of  probate  court  to  grant  letters  of  administration;  66  A.  S.  R.  474,  on  collateral 
attack  upon  appointment  of  executors  and  administrators ;  68  A.  S.  R.  24,  on  col- 
lateral attack  of  appointment  of  and  sales  by  executors  and  administrators. 

Cited  in  note  in  79  A.  D.  65,  on  validity  of  grant  of  administration. 
Necessity  of  proof  of  execution  of  instruments  not  denied  under  oatli. 

Cited  in  Mahon  v.  Sawyer,  18  Ind.  73;  Bamett  v.  Cabinet-Makers'  Union,  28 
Ind.  254;  Wells  v.  Wells,  71  Ind.  609;  Swales  v.  Grubbs,  126  Ind.  108,  25  N.  E. 
877;  Digan  v.  Mandel,  167  Ind.  586,  119  A.  S.  R.  516,  79  N.  E.  899;  Cawood  v. 
Lee,  32  Ind.  44 — holding  it  essential  to  admissibility  of  note  against  estate  of  ma- 
ker;  Wright  v.  Bundy,  11  Ind.  409,  holding  it  essential  to  admissibility  of  a  mort- 
gage against  persons  not  parties  to  it;  Hill  v.  Jones,  14  Ind.  3S9,  on  its  nones- 
sentiality  to  admissibility  of  a  release. 
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Cited  in  reference  note  in  80  A.  D.  251,  on  necessity  of  proof  of  execution  of 
private  writing  to  admit  it  as  evidence. 

Distinguished  in  Belton  v.  Smith,  45  Ind.  201,  holding  it  not  essential  under 
different  statute  to  admissibility  of  notes  and  mortgage  against  persons  not  par- 
ties thereto;  Patterson  v.  Crawford,  12  Ind.  241,  holding  it  not  essential  under 
different  statute  to  admissibility  of  assignment  of  claim  against  persons  not  par- 
ties  thereto;  Nutzenholster  v.  State,  37  Ind.  457,  holding  it  not  essential  to  ad- 
missibility of  an  authenticated  bond  against  administrator  of  one  of  the  sureties. 
Sufficiency  of  general  plea  of  limitations  without  ncga tiling  -exception^. 

Distinguished  in  Johnson  v.  Pinegar,  41  Ind.  168,  refusing  to  sustain  answer 
pleading  simply  the  statute  of  limitations  to  a  complaint  alleging  plaintiff  to  be 
a  minor. 

Defenses  available  to  heirs  in  proceedings  to  subject  realty  to  sale  for 
debts. 

Cited  in  Smith  v.  Gorham,  119  Ind.  436,  21  N.  E.  1006;  Jackson  v.  Weaver,  98 
Ind.  307, —  holding  allowance  of  claim  makes  only  a  prima  facie  case. 
» Defense  of  limitations. 

Cited  in  Bevers  v.  Park,  88  N.  C.  456 ;  Cole  v.  Lafontaine,  84  Ind.  446,—  holding 
H  available;  Witz  v.  Dale,  129  Ind.  120,  27  N.  £.  498,  holding  same  as  to  pur- 
chaser from  the  heirs;  Steele  v.  Steele,  64  Ala.  438,  38  A.  R.  15,  holding  that  ex- 
ecutor cannot  waive  heirs  defense  of  bar  of  statute  of  limitations. 

Cited  in  note  in  104  A.  S.  R.  769,  on  right  of  heirs  and  devisees  or  legatees  to 
plead  statute  of  limitations. 

Necessity  that  defense  of  limitations  be  specially  pleaded  by  representa- 
tives. 

Cited  in  Brown  v.  Forst,  95  Ind.  248,  holding  all  defenses,  except  set  off  or 
counterclaim  available  by  statute  to  estate  without  plea. 

Cited  in  reference  note  in  82  A.  S.  R.  882,  on  necessity  of  pleading  statute  of 
limitations. 
Power  of  representatives  as  to  revival  of  barred  debts  against  estate. 

Cited  in  Huntington  v.  Bobbitt,  46  Miss.  528,  denying  the  power  to  revive  by 
express  promise. 
Jurisdiction  of  common  pleas  to  order  sale  of  decedent's  realty. 

Cited  in  Gavin  v.  Graydon,  41  Ind.  559,  holding  it  includes  right  to  determine 
title. 
Personal  nature  of  defense  of  limitations. 

Cited  in  Corbey  v.  Rogers,  152  Ind.  169,  52  N.  E.  748,  holding  its  availability 
to  defendant  in  foreclosure  suit  alleged  to  have  some  interest  in  property  depend- 
ent on  proof  of  interest. 
Conflict  of  laws  as  to  statute  of  limitations. 

Cited  in  reference  notes  in  92  A.  D.  586,  on  conflict  of  laws  as  to  statute  of 
limitations;  4  A.  S.  R.  84,  on  law  of  forum  governing  limitations  of  actions;  7* 
A.  S.  R.  877,  on  conflict  of  laws  as  to  limitation  of  action. 

Admissions  by  person  in  possession. 

Cited  in  Boone  County  Bank  v.  Wallace,  18  Ind.  82,  holding  declarations  of 
cashier  as  to  title  of  bank  competent  in  action  by  latter  against  party  to  whom 
made. 
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"'Parties"  in  suit  against  estate. 

Cited  in  Carpenter  v.  Dame,  10  Ind.  125,  holding  deceased  obligee  in  bond  for 
title  not  a  party  to  suit  for  specific  performance  by  heirs  so  as  to  disqualify 
widow  as  a  witness. 

«5  AM.  DEC.  745,  GRAHAM  t.  STATE,  7  IND.  470. 

Right  of  administrator  de  bonis  non  to  sue  predecessor  in  name  of  state. 

Cited  in  Day  v.  Worland,  02  Ind.  75,  Sheeks  v.  State,  156  Ind.  508,  60  N.  E. 
142;  Ormes  v.  Brown,  22  Ind.  App.  569,  52  N.  E.  1005;  Myers  v.  SUte,  47  Ind. 
293, —  sustaining  the  right;  Lucas  v.  Donaldson,  li7  Ind.  139,  19  N.  E.  758,  on 
same  point;  State  ex  rel.  Wright  v.  Porter,  9  Ind.  342,  sustaining  the  right  as  to 
such  bonds  as  antedated  change  in  statute. 

Cited  in  reference  note  in  72  A.  D.  317,  on  administrator's  right  of  action 
against  sureties  of  former  administrator. 

Cited  in  notes  in  40  L.R.A.  41,  on  claims  against  predecessor  for  accounting, 
balance,  conversion,  or  devastavit  passing  to  administrator  de  bonis  non;    40 
L.R.A.  73,  on  what  assets  pass  to  administrator  de  bonis  non  where  there  has 
been  a  devastavit. 
Power  of  legislature  to  change  remedies  on  existing  obligations. 

Cited  in  Maynes  v.  Moore,  16  Ind.  116,  sustaining  statute  affording  additional 
means  for  procurement  of  possession  to  purchaser  at  a  foreclosure  sale;  Lawson 
V.  Jeffries,  47  Miss.  686,  12  A.  R.  342,on  power  to  confer  right  of  appeal  or  save 
action  barred  by  existing  remedies. 

Cited  in  no£es  in  10  A.  D.  139,  on  laws  regulating  procedure;  51  A.  D.  529,  on 
remedy  on  bond  of  executor  or  administrator  and  statute  affecting  remedy. 

Distinguished  in  Indianapolis  &  C.  R.  Co.  v.  Kercheval,  16  Ind.  84,  where  in- 
tention to  effect  change  in  the  particular  statute  under  consideration  was  ques- 
tion involved. 
<— Acts  enabling  party  to  sue. 

Cited  in  Stein  v.  Indianapolis  Bldg.  Loan  Fund  &  Sav.  Asso.  18  Ind.  237,  81 
A.  D.  353,  sustaining  statute  allowing  building  and  loan  association  to  sue  in  its 
OMm  name;  Hancock  v.  Ritchie,  11  Ind.  48,  sustaining  statute  requiring  action 
to  be  brought  in  name  of  real  party  in  interest;  McGill  v.  Doe,  9  Ind.  306,  sus- 
taining statute  allowing  cestui  que  trusts  to  maintain  ejectment. 
^Setting  aside  of  verdict  or  Judgment. 

Cited  in  reference  notes  in  68  A.  D.  340,  on  disturbing  verdict  founded  on  con- 
flicting testimony,  on  ground  that  it  appears  to  be  against  weight  of  evidence; 
71  A.  D.  359,  on  refusal  to  disturb  judgment  or  verdict  where  there  is  evidence 
tending  to  support  it ;  72  A.  D.  .324,  on  disturbing  result  reached  by  lower  court 
on  weight  of  evidence;  79  A.  D.  488,  on  disturbing  judgment  of  lower  court  where 
there  is  doubt  as  to  weight  of  evidence;  82  A.  D.  747,  as  to  what  is  necessary  be- 
fore verdict  will  be  set  aside;  84  A.  D.  312,  on  rule  that  finding  of  court  will  not 
be  disturbed  unless  clearly  wrong. 

65  AM.  DEC.  746,  McLAIN  v.  MATLOCK,   7  IND.  525. 
Appointment  of  special  constable.  ^ 

Cited  in  Britton  v.  State,  54  Ind.  535,  sustaining  the  right  after  appointment 
to  make  statutory  note  thereof. 
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Rlffhts  of  relifflotts  societies. 

Cited  in  reference  note  in  95  A.  D.  466,  on  rights  of  religious  societies. 
What  acts  amount  to  a  disturbance  of  a  religious  meeting. 

Cited  in  Hull  v.  State,  120  Ind.  153,  22  N.  E.  117,  holding  entry  into  meeting 
with  cigar  in  mouth  and  without  removal  of  hat  sufficient. 

«5  AM.  DEC.  750,  PORTER  t.  ALIiEX,  8  IND.  1. 
Streams  as  highways. 

Cited  in  reference  notes  in  70  A.  D.  124,  on  stream  as  highway;  73  A.  D.  447, 
on  what  constitutes  navigable  streams;  77  A.  D.  443,  as  to  whether  Ohio  and 
Mississippi  rivers  are  common  highways;  95  A.  D.  653,  on  rights  of  public  over 
streams  having  valuable  capacity  for  floatage. 

Cited  in  notes  in  81  A.  D.  582,  583,  on  right  of  public  or  of  individuals  to  use 
water  courses  as  highways  and  remedies  available  to  vindicate  right;  81  A.  D. 
687,  on  remedies  available  to  vindicate  public  and  individual  right  to  use  stream 
as  highway;  7  L.R.A.  673,  on  what  are  navigable  rivers;  9  L.R.A.  807,  on  common 
and  paramount  right  of  navigation;  42  L.R.A.  322,  on  obstructions  as  affecting 
navigation  of  waters;  70  L.R»4.  275,  on  use  of  private  stream. 
Right  of  public  to  navigate  on  all  parts  of  a  tM>dy  of  water. 

Cited  in  State  v.  Lake  St.  Clair  Fishing  &  Shooting  Club,  127  Mich.  580,  87 
N.  W.  117   (dissenting  opinion),  on  the  right  not  being  restricted  to  the  channel 
or  that  part  most  frequently  used. 
Liability  for  leaving  obstructions  in  river  channel. 

Cited  in  notes  in  57  A.  S.  R.  698,  on  private  action  for  damages  for  obstruction 
of  navigable  waters;  59  L.R.A.  63,  on  injury  by  individual  as  riparian  ovmer  to 
rights  of  navigation;  59  L.R.A.  90,  on  partial  or  immaterial  obstruction  to  navi- 
gation. 

Distinguished  in  Baltimore  ft  O.  R.  Co.  v.  Wheeling,  P.  ft  C.  Transp.  Co.  32 
Ohio   St.   116,  sustaining  right   to   place  obstructions   reasonably   necessary  to 
execution  of  a  franchise  for  building  a  bridge. 
Right  to  remove  obstructions  in  higliways  and  streams. 

Cited  in  note  in  124  A.  S.  R.  603,  on  right  of  private  person  to  abate  public 
nuisance  by  removal  of    obstructions  in  highways  and  streams. 

«5  AM.  DEC.  754,  STRATTON  v.  HAM,  8  IND.  84. 
Distributive  shares  subject  to  garnishment. 

Cited  in  Simonds  v.  Harris,  92  Ind.  505,  holding  administrator  may  be  garnished 
for  unascertained  distributive  shares. 

Cited  in  reference  note  in  106  A.  S.  R.  586,  on  funds  in  hands  of  executor  or 
administrator   as  subject  of  garnishment  before   final   distribution. 

Cited  in  notes  in  69  L.R.A.  388,  on  garnishment  of  distributive  shares  and 
residuary  legacies  before  settlement;  47  L.R.A.  366,  on  statutes  as  to  foreign 
attachment  of  executor  or  administrator. 

Disapproved  in  J.  I.  Case  Threshing  Mach.  Co.  v.  Miracle,  64  Wis.  296,  11 
N.  W.  580;  Post  v.  Love,  19  Fla.  634, — holding  executor  not  garnishable  pend- 
ing progress  of  administration;  Orlopp  v.  Schueller,  72  Ohio  St.  41,  106  A. 
8.  R.  583,  73  N.  E.  1012,  2  A.  &  £.  Ann.  Cas.  919,  holding  same  as  to  an 
administrator  de  bonis  non. 

Am.  Dec.  Vol.   IX.— 42. 
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65  AM.  DEC.  756,  TRUEBLOOD  ▼.  TRUEBLOOD,  8  IND.  195. 
Effect  of  appointment  of  an  agent  by  an  Infant. 

Cited  in  Turner  v.  Bondalier,  31  Mo.  App.  682;  Dellinger  v.  Foltz,  93  Va. 
729,  25  S.  £.  998 ;  Armitage  v.  Widoe,  36  Mich.  12^«  —holding  it  void  and  in- 
capable of  ratification;  Fetrow  v.  Wiseman,  40  Ind.  148,  on  same  point;  Bums 
V.  Smith,  29  Ind.  App.  181,  94  A.  S.  R.  268,  64  N.  E.  94,  holding  it  void  not- 
withstanding infant  was  married  at  the  time. 

Cited  in  reference  note  in  46  A.  D.  486,  on  infant's  right  to  create  attorney. 

Cited  in  note  in  18  A.  S.  R.  629-630,  on  delegation  of  authority  by  infant. 
Validity  of  infants'  contracts. 

Cited  in  notes  in  7  A.  D.  234,  on  validity  of  contracts  of  infants;  18  A.  S.  B. 
687,  on  infant's  executory  contract  to  sell  real  property. 

Ratification  of  void  contracts. 

Cited  in  Bell  v.  Cafferty,  21  Ind.  411,  on  the  incapability  of  ratifying  such  a 
contract. 

Who  may  take  advantage  of  infancy. 

Cited  in  note  in  18  A.  S.  R.  699,  on  who  may  take  advantage  of  infancy. 

65  AM.  DEC.  758,  DOE  EX  DEM.  MITCHELL  v.  BOWEN,  8  IND.  197. 
Necessity  tliat  notice  be  given  heirs  on  application  for  license  to  sell 
realty. 

Cited  in  Hawkins  v.  Hawkins,  28  Ind.  66,  holding  noninclusion  of  one  of 
heirs  in  process  copied  into  record  invalidates  sale  notwithstanding  recital  that 
due  service  was  had. 

Cited  in  reference  notes  in  68  A.  D.  256,  on  validity  of  administrator's  sale 
without  notice  to  heir;  70  A.  D.  710,  on  effect  of  executor's  failure  to  give  notice 
of  sale;  77  A.  D.  671,  on  validity  of  administrator's  sale  of  realty  ordered  and 
confirmed  without  notice  to  heir;  79  A.  D.  555,  on  admiinstrator's  sale  as  affect- 
ing defects  in  giving  notice;  81  A.  D.  223,  on  ^ect  of  guardian's  or  administrat- 
or's sale  without  notice  or  with  insufficient  notice:  83  A.  D.  183,  on  effect  of  fail- 
ure to  give  proper  notice  of  application  for  sale  of  decedent's  real  estate;  72  A.  D. 
638;  84  A.  D.  739, — on  validity  of  administrator's  sale  ordered  and  confirmed 
without  notice  to  heir;  87  A.  D.  246,  on  validity  of  executor's  or  administrator's 
sale  where  proper  notice  has  not  been  given;  28  A.  S.  R.  420,  on  validity  of  sale 
without  notice  by  administrator;  59  A.  S.  R.  105,  on  notice  to  heirs  of  adminis' 
trator's  sale;  52  A.  S.  R.  269,  on  validity  of  sale  of  decedent's  land  for  payment  of 
debts. 

Distinguished  in  Vanclcave  v.  Milliken,  13  Ind.  105,  where  rights  of  heirs  were 
barred  by  limitation;  Prine  v.  Mapp,  80  Ga.  137,  6  S.  E.  66,  holding  appointment 
of  guardian  ad  litem  for  wards  unnecessary  on  application  for  sale  of  their 
estate;  Pursley  v.  Hayes,  22  Iowa,  11,  92  A.  D.  350,  holding  defect  in  service 
held  immaterial  in  court  licensing  sale  of  ward's  estate  will  not  sustain  collat- 
eral attack  on  order. 
—  Effect  of  appointment  of  guardian  ad  litem. 

Cited  in  Gerrard  v.  Johnson,  12  Ind.  636,  holding  it  raises  presumption  that 
heirs  were  present  so  as  to  dispense  with  necessity  of  notice. 

Disapproved  in  Good  v.  Morley,  28  Iowa,  188,  holding  it  does  not  dispense  with 
necessity  of  notice. 
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Presmnptlon  as  to  Jurisdiction  of  common  pleas  in  probate  matters. 

Cited  in  Langsdale  v.  Woollen,  120  Ind.  78,  21  N.  E.  641,  holding  jurisdiction 
to  appoint  administrator  presumed  in  absence  of  showing  to  contrary^ 

65  AM.  DSC.  701,  CONNER  v.  WINTON,  8  IND.  815. 
Standard  of  care  required  in  gratuitous  rendition  of  serrlces. 

Cited  in  Indianapolis  Traction  &  Terminal  Co.  v.  Lawson,  6  L.R.A.(N.S.)  721, 
74  C.  C.  A.  030,  143  Fed.  834,  6  A.  &  E.'  Ann.  Cas.  000,  holding  skill  consistent 
with  service  undertaken,  habits,  and  position  is  required. 

Cited  in  reference  notes  in  88  A.  D.  120,  on  degree  of  care  required  of  gratui- 
tous bailee;  20  A.  S.  R.  068,  on  liability  of  mandatary. 

Cited  in  notes  in  14  L.R.A.  420,  on  liability  of  physician  for  malpractice  in 
case  of  gratuitous  services;  9  K  R.  C.  286,  on  degree  of  care  required  of  bailee 
for  safe-keeping. 
Care  required  in  compensated  bailments. 

Cited  in  reference  note  in  92  A.  D.  180,  on  care  required  in  compensated  bail- 
ments. 
Liability  for  assuming  professional  skill  not  possessed. 

Cited  in  Long  v.  Morrison,  14  Ind.  696,  77  A.  D.'72,  holding  it  no  defense  to 
party  assuming  to  act  as  a  physician  that  he  was  not  such. 
Duty  and  liability  of  veterinarians. 

Cited  in  note  in  93  A.  S.  R.  008,  on  duty  and  liability  of  veterinarians. 
Sufficiency  of  verdict. 

Cited  in  reference  notes  in  92  A.  D.  86,  on  endeavor  of  courts  to  give  effect  to 
informal  verdict;  86  A.  D.  013,  on  when  verdict  "we  find  for  the  plaintiff*'  suffi- 
cient. 
Right  of  Jurors  to  Impeach  their  verdict. 

Cited  in  reference  notes  in  73  A.  D.  250,  on  inadmissibility  of  affidavits  of 
jurors  to  impeach  their  verdict;  74  A.  D.  249;  39  A.  S.  R.  601, — on  right  of  im- 
peaching the  verdict  by  affidavit  of  juror. 

Cited  in  note  in  6  L.R.A.  624,  on  right  of  jurors  to  impeach  their  verdict. 
Determination  of  costs  by  jury. 

Cited  in  Indianapolis  Journal  Newspaper  Co.  v.  Pugh,  0  Ind.  App.  610,  33 
N.  E.  991,  denying  right  of  jury  to  consider  question  of  costs;  Holmes  v.  Wright, 
30  Ind.  383 ;  Corwin  v.  Thomas,  83  Ind.  110,— denying  same  right  in  either  jury  or 
court  trying  facts  as  jury. 

65  AM.  DEC.  764,  STEPBDSNS  ▼.  MUIR,  8  IXD.  852. 
Usury  as  a  personal  defense  to  borrower. 

Cited  in  Gilchrist  v.  West  Virginia  Oil  A  Oil  Land  Co.  21  W.  Va.  116,  45  A.  R. 
666,  holding  it  unavailable  to  creditors. 

Cited  in  reference  notes  in  08  A.  D.  014,  on  usury  as  personal  defense;  09  A.  D. 
559,  as  to  whether  usury  is  strictly  personal  defense;  78  A.  D.  070,  on  usury  as 
a  defense;  87  A.  D.  699,  as  to  when  usury  may  be  set  up  in  action  on  usurious 
mortgage;  74  A.  S.  R.  78,  on  who  may  set  up  usury. 

Cited  in  note  in  28  A.  R.  493,  on  right  of  person  other  than  borrower  to  set  up 
usury  as  defense. 

Criticized  in  Butler  v.  Myer,  17  Ind.  77,  holding  it  available  to  heirs,  repre- 
sentatives, and  creditors  without  consent  of  borrower. 


Digitized  by  VjOOQIC 


65  AM.  DEC]  NOTES  ON  AMERICAN  DECISIONS.  660 

Disapproved  in  Yardley  v.  New  York  Guaranty  &  Indemnity  Co.  1  Flipp.  651, 
Fed.  Cas.  No.  18,126,  holding  it  available  to  one  bondholder  attacking  right  of 
assignee  of  other  bonds  taken  as  collateral. 

—  Availabiltty  to  purchaser  of  premises,  subject  to  mortgage. 

Cited  in  Nance  v.  Gregory,  6  Lea,  343,  40  A.  R.  41 ;  Stein  v.  Indianapolis  Bldg. 
Loan  Fund  &  Sav.  Asso.  18  Ind.  237,  81  A.  D.  353, — ^holding  it  unavailable; 
Wright  V.  Bundy,  11  Ind.  398;  Perry  v.  Kearns,  13  Iowa,  174;  Chenoweth  v. 
National  Bldg.  Asso.  59  W.  Va.  053,  53  S.  E.  559;  Studabaker  v.  Marquardt, 
55  Ind.  341, — ^holding  same  in  absence  of  consent  by  mortgagor;  Price  v.  Pollock, 
47  Ind.  362,  on  its  imavailability  regardless  of  whether  mortgage  was  expressly 
assumed. 

Cited  in  reference  note  in  20  A.  R.  759,  on  right  of  purchaser  of  premises  sub- 
ject to  mortgage  to  plead  usury  as  defense. 

Cited  in  note  in  8  L.R.A.(N.S.)  818,  on  right  of  vendee  of  land  subject  to  lien 
to  raise  question  of  usury. 

Distinguished  in  Cole  v.  Bansemer,  26  Ind.  94,  holding  it  available  to  subse- 
quent incumbrancer  under  statute  less  penal  in  terms. 

Explained  in  Borum  v.  Fouts,  15  Ind.  50,  holding  it  available  where  mortgagor 
appears,  sets  up  the  defense*  and  gives  his  consent  to  its  adoption. 

65  AM.  DEC.   7«8,  BROOKVILIjE:  A  G.  TURNP.  CO.  ▼.   McCARTT,   8 

IND.  se2. 
Estoppel  to  deny  corporate  existence  of  party  to  contract. 

Cited  in  Lewis  v.  Clarendon,  5  Dill.  329,  Fed.  Cas.  No.  8,320,  holding  city 
sued  on  bonds  given  for  subscription  estopped  to  deny  existence  of  corporation; 
Meikel  v.  German  Sav.  Fund  Soc.  16  Ind.  181,  holding  same  as  to  maker  and 
indorser  sued  on  notes  given  to  corporation;  Georgia  Southern  &  F.  R.  Co.  v. 
Mercantile  Trust  A  D.  Co.  94  Ga.  306,  47  A.  S.  R.  153,  32  L.R.A.  208,  21  S.  E, 
701,  holding  same  as  to  creditor  attacking  mortgage  given  by  corporation  pro- 
vided constitutional  existence  was  possible;  Snyder  v.  Studebaker,  19  Ind.  462, 
81  A.  D.  415,  holding  same  as  to  party  seeking  to  set  aside  conveyance  given  for 
subscription  provided  similar  existence  was  possible. 

Cited  in  reference  notes  in  69  A.  D.  83,  on  admission  of  existence  of  corpora- 
tion by  pleading  general  issue;  71  A.  D.  70;  74  A.  D.  434;  79  A.  D.  437, — on 
estoppel  of  person  dealing  with  corporation  to  deny  corporate  existence;  76  A. 
D.  71,  on  admission  of  corporate  existence  by  contracting  with  corporation; 
28  A.  S.  R.  447,  on  estoppel  to  deny  existence  of  corporation. 

Cited  in  note  in  81  A.  D.  419,  on  estoppel  to  deny  corporate  existence  by 
contracting  with  corporation. 

—  Estoppel  of  subscriber  sued  for  subscription  to  stock. 

Cited  in  Ft.  Wayne  &  B.  Tump.  Co.  v.  Dean,  10  Ind.  563;  McCune  Min.  Co. 
V.  Adams,  35  Kan.  193,  10  Pac.  468;  Ensey  v.  Cleveland  &  St.  L.  R.  Co.  10  Ind. 
178, — holding  he  is  estopped  to  deny  corporate  existence. 

Cited  in  reference  note  in  89  A.  D.  772,  on  estoppel  of  stockholder  to  deny 
corporate  existence. 

Distinguished  in  Williams  v.  Franklin  Twp.  Academical  Asso.  26  Ind.  310, 
liolding  rule  of  estoppel  does  not  preclude  proof  of  non-performance  of  con- 
ditions precedent. 
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Cessation  of  corporate  powers  as  a  defense  to  action  by  corporation. 

Cited  in  Clark  v.  American  Cannel  Coal  Co.  165*  Ind.  213,  112  A.  S.  R.  217, 
73  N.  E.  1083,  holding  it  available  as  a  defense  to  action  to  quiet  title. 
Snfllcicncy  of  plea  averring  cessation  of  corporate  powers. 

Cited  in  Sutherland  ▼.  Lagro  &  M.  PI.  Road  Co.  19  Ind.  192;  Ft.  Wayne  & 
B.  Tump.  Co.  V.  Deam,  10  Ind.  663;  Ensey  v.  Cleveland  &  St.  L.  R.  Co.  10  Ind. 
178,  holding  it  must  show  how  it  ceased  to  exist. 

Cited  in  reference  note  in  79  A.  D.  437,  on  necessity  that  pleading  averring 
cessation  of  corporate  powers  show  method  of  termination. 
Foreiture  of  corporation  by  nonuser. 

Cited  in  State  v.  Woodward,  89  Ind.  110,  46  A.  R.  160;  Logan  y.  Vernon,  G. 
A  R.  R.  Co.  90  Ind.  562;  Barren  Creek  Ditching  Co.  v.  Beck,  99  Ind.  247; 
Hartsville  University  v.  Hamilton,  34  Ind.  506, — holding  it  unavailable  unless 
judicially  declared. 

Cited  in  reference  notes  in  82  A.  D.  301 ;  94  A.  D.  125,^n  forfeiture  of  corpo- 
rate franchises  for  nonuser  or  misuser. 

Cited  in  notes  in  8  A.  S.  R.  194,  on  necessity  for  direct  proceedings  by  state 
to  forfeit  corporate  franchises;   9  L.R.A.  36,  as  to  how  forfeiture  of  corpora- 
tion franchise  is  declared. 
Collateral  attack  on  corporate  organization. 

Cited  in  Williams  v.  Citizens'  R.  Co.  130  Ind.  71,  30  A.  S.  R.  201,  15  L.R.A. 
64,  29  N.  E.  408;  Aurora  A  C.  R.  Co.  v.  Lawrenceburgh,  56  Ind.  80,— denying 
attack  on  organization  fair  on  its  face;  Lawrence  County  v.  Hall,  70  Ind.  400, 
on  whether  such  an  attack  can  be  sustained;  Daly  v.  National  L.  Ins.  Co.  64 
Ind.  1  (dissenting  opinion),  on  non-liability  to  attack  except  by  direct  pro- 
ceeding. 

Cited  in  reference  notes  in  71  A.  D.  70,  on  mode  of  raising  question  of  exist- 
ence of  corporation  plaintiff;  79  A.  D.  437,  on  how  corporate  existence  may  be 
questioned. 
Conditions  precedent  to  exercise  of  corporate  powers. 

Cited  in  Mclntire  v.  McLain  Ditch  Asso.  40  Ind.  104,  holding  recording  of 
articles  of  association  essential;  Williams  v.  Franklin  Twp.  Academical  Asso. 
26  Ind.  310,  holding  recording  of  preliminary  statement  as  to  purposes,  etc., 
essential;  Little  v.  Danville  &  W.  L.  PI.  Road  Co.  18  Ind.  86,  holding  it  es- 
sentia] that  required  work  be  done  under  franchise;  Johnson  v.  Crawfordsville, 
F.  K.  &  Ft.  W.  R.  Co.  11  Ind.  280,  on  necessity  that  required  amount  of  stock 
be  fully  subscribed. 

Cited  in  reference  note  in  73  A.  D.  722,  on  conditions  precedent  to  right  of 
corporation  to  exercise  corporate  powers. 
Cessation  of  corporate  existence. 

Cited  in  Clark  v.  American  Cannel  Coal  Co.  36  Ind.  App.  65,  73  N.  E.  727,  hold- 
ing it  ceases  at  expiration  of  charter  in  absence  of  statute. 
Power  of  courts  to  dissolve  corporation. 

Cited  in  note  in  96  A.  D.  756,  on  power  of  courts  to  decree  dissolution  of 
corporation. 
When  error  as  to  ruling  on  demurrer  is  harmless. 

Cited  in  Kniss  v.  Holbrook,  16  Ind.  App.  229,  44  N.  E.  663,  holding  error  in 
8ustain'!ig  demurrer  to  one  paragraph  of  answer  harmless  where  evidence  was 
competent  under  another. 
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65  AM.  DBC.  772,  STATE  ▼.  SWAHiS,  8  IXD.  524. 

Necessity  that  present  ability  accompany  Intent  In  felonies  In  general. 

Cited  in  Pratt  v.  State,  49  Ark.  179,  4  S.  W.  785,  holding  it  essential  in  as- 
sault with  intent  to  kill,  and -citing  annotation  on  this  point. 

Annotation  cited  in  Myers  v.  Clearman,  125  Iowa,  461,  101  N.  W.  193,  holding 
it  essential  in  assault  with  intent  to  do  great  bodily  harm. 

Cited  in  reference  notes  in  73  A.  D.  777,  on  necessity  of  present  ability  and 
means  to  execute  to  make  act  done  with  felonious  intent  a  felony;  29  A.  S.  B. 
169,  on  present  ability  as  essential  to  assault  with  intent  to  kill. 

Distinguished  in  State  v.  Herron,  12  Mont.  230,  33  A.  &  R.  576,  29  Pac 
819,  holding  it  not  incumbent  on  state  in  prosecution  for  assault  with  deadly 
weapon  to  prove  that  gun  was  loaded. 

Criticized  in  Com.  v.  Kennedy,  170  Mass.  18,  48  N.  E.  770,  holding  it  not 
necessary  in  indictment  for  attempt  to  murder  by  poisoning  to  allege  that  dose 
was  large  enough  to  kill;  Hamilton  ▼.  State,  36  Ind.  280,  10  A.  R.  22,  holding 
want  of  money  on  victim  no  defense  to  indictment  for  assault  and  battery  with 
intent  to  rob. 
—  In  assault  with  intent  to  commit  murder. 

Cited  in  Howard  v.  State,  07  Ind.  401,  holding  it  essential;  State  t.  Napper, 
6  Nev.  113,  holding  it  essential  that  state  prove  that  weapon  was  loaded;  Rioe 
V.  State,  16  Ind.  298,  on  materiality  of  evidence  as  to  manner  of  loading  of 
gun  and  the  possibility  of  death  by  its  discharge. 

Annotation  cited  in  State  v.  Hubbs,  58  Ind.  415,  holding  indictment  for  as- 
sault with  intent  to  murder  must  allege  facts  showing  ability  to  commit  crime 
charged. 

Cited  in  reference  note  in  98  A.  S.  R.  359,  on  assault  with  intent  to  kill. 

Distinguished  in  Gale  v.  People,  26  Mich.  157,  holding  it  not  essential  that 
state  prove  that  weapon  was  loaded  where  there  was  no  evidence  to  the  con- 
trary. 

Criticized  in  Kunkle  v.  State,  32  Ind.  220,  holding  it  not  essential  that  shot 
be  fired  so  close  as  to  cause  death. 
What  constitutes  present  ability  to  commit  assault  with  intent  to  murder. 

Cited  in  Murphy  v.  State,  97  Ind.  579,  holding  possession  of  revolver,  loaded 
with  cartridge  and  ball  sufficient. 
Necessity  of  guilty  intent  to  make  act  crime. 

Cited  in  notes  in  3  L.R.A.  747,  on  rule  that  attempts  to  commit  offenses  are 
criminal ;  8  E.  R.  C.  55,  on  necessity  of  guilty  intent  to  make  act  crime. 
What  constitutes  assault  with  deadly  weapon. 

Cited  in  reference  note  in  33  A.  S.  R.  580,  on  what  constitutes  assault  with 
deadly  weapon. 

65  AM.  DEC.  774,  BATES  v.  RUDDICK,  2  IOWA,  423. 
Rights  of  parties  in  interest  not  Joined  in  a  foreclosure  suit. 

Cited  in  Douglass  v.  Bishop,  27  Iowa,  214,  holding  right  of  redemption  avail- 
able to  a  purchaser  of  portion  of  premises  from  mortgagor;  Barrett  v.  Black- 
mar,  47  Iowa,  565,  upholding  same  right  to  purchaser  of  the  entire  premises; 
Anson  v.  Anson,  20  Iowa,  55,  89  A.  D.  514,  holding  right  of  foreclosure  and 
privilege  of  redemption  available  to  a  junior  mortgagee. 

Cited  in  reference  notes  in  73  A.  D.  693,  on  right  of  one  not  made  party  to 
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foreclosure   proceedings;    70  A.   D.   754,   on   purchaser   of  mortgaged   premises 
being  bound  by  judgment  of  foreclosure;  6  A.  S.  R.  301,  on  judgment  not  con- 
clusive against  one  not  party  thereto;   16  A.  S.  R.  381,  on  conclusiveness  of 
judgment  in  foreclosure  on  interested  person  not  made  a  party. 
liiability  of  successive  purchasers  of  portions  of  property  subject  to  liens. 

Cited  in  Haskell  v.  State,  31  Ark.  91,  holding  vendor's  lien  charged  ratably 
according  to  value  of  each  portion;  Massie  v.  Wilson,  16  Iowa,  390,  holding 
judgment  lien  must  be  shared  pro  rata;  McWilliams  v.  Myers,  10  Iowa,  325, 
holding  primary  liability  for  judgment  lien  on  debtor's  property  and  then 
ratably  between  successive  purchasers. 

Cited  in  note  in  16  A.  D.  142,  on  equality  of  equity  necessary  to  enforce  con- 
tribution. 
—  As  to  purchasers  of  property  subject  to  mortgage. 

Cited  in  Mickley  v.  Tomlinson,  79  Iowa,  383,  44  N.  W.  684,  holding  primary 
liability  on  portion  retained  by  mortgagor  rather  than  on  that  conveyed; 
Barney  v.  Myers,  28  Iowa,  472;  Huflf  v.  Farwell,  67  Iowa,  298,  25  N.  W.  252,— 
holding  purchasers  must  bear  debt  pro  rata,  no  part  having  been  retained  by 
mortgagor;  Witt  v.  Rice,  90  Iowa,  451,  57  N.  W.  951,  holding  same  and  that 
pro  rata  burden  is  according  to  value  without  regard  to  improvement  subse- 
quent to  mortgage;  Windsor  v.  Evans,  72  Iowa,  692,  34  N.  W.  481,  holding 
primary  liability  on  portion  retained  by  mortgagor  and  then  pro  rata  on  each 
purchaser;  Dilger  v.  Palmer,  60  Iowa,  117,  10  N.  W.  763  (dissenting  opinion), 
on  pro  rata  contribution  by  successive  purchasers  according  to  respective  values. 

Cited  in  reference  notes  in  72  A.  D.  394,  on  payment  by  purchaser  of  portion 
of  mortgaged  premises  of  proportion  of  all  legitimate  costs  of  foreclosure;  78 
A.  D.  107,  on  primary  liability  of  part  of  mortgaged  property  retained  by  mort- 
gagor; 83  A.  D.  329,  on  liability  in  inverse  order  of  sale  of  parcels  of  mort- 
gaged premises. 

Cited  in  note  in  18  E.  R.  C.  214,  as  to  right  of  mortgagee  with  other  security 
for  his  demand  to  use  his  legal  advantage  in  way  to  exclude  demand  of  fellow 
creditor  whose  legal  recourse  is  to  but  one  of  them. 

Disapproved  in  Sanford  v.  Hill,  46  Conn.  42;  Iglehart  v.  Crane,  42  111.  261; 
Fassett  v.  Mulock,  5  Colo.  466, — holding  primary  liability  on  portion  retained 
by  mortgagor  and  then  on  each  purchase  in  inverse  order  of  alienation. 
Descent  of  mortgagor's  interest. 

Cited  in  White  v.  Rittenmyer,  30  Iowa,  268,  on  its  descent  to  heirs  though 
otherwise  as  to  interest  of  mortgagee. 

65  AM.  DEC.  780,  SULLIVAN  v.  McLENANS,  2  IOWA,  487,  Reaffirmed 

on  later  appeal  in  18  Iowa,  521. 
When  a  resulting  trust  can  be  established. 

Cited  in  Bryant  v.  Hendricks,  5  Iowa,  266,  holding  trust  created  by  entry  of 
tract  by  one  of  two  claimants,  the  other  of  whom  agreed  to  share  expenses  pro 
rata;  Burden  y.  Sheridan,  36  Iowa,  125,  14  A.  R.  505,  holding  trust  not  provable 
by  parol  where  person  claiming  to  be  the  beneficiary  paid  no  part  of  considera- 
tion; Sunderland  v.  Sunderland,  19  Iowa,  325,  holding  presumption  of  ad- 
vancement and  not  of  trust  arises  on  purchase  by  husband  and  placing  of  title 
in  wife. 

Cited  in  reference  notes  in  69  A.  D.  422,  on  resulting  trusts;  72  A.  D.  102, 
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on  when  trust  results  in  favor  of  one  paying  consideration;  73  A.  D.  516,  on 
right  of  person  occupying  position  of  trust  to  be  both  buyer  and  teller  of  the 
^ame  property;  74  A.  D.  670,  on  when  resulting  trust  is  raised  in  favor  of  one 
paying  for  land  conveyed  to  another;  9  A.  S.  R.  530,  on  resulting  trusts  in  land 
bought  by  agent  in  his  own  name. 

Cited  in  note  in  34  L.  ed.  U.  S.  1092,  on  resulting  trusts. 
Right  of  one  tenant  in  oomiuon  to  purchase  outstanding  title. 

Cited  in  Crawford  v.  O'Connell,  39  Or.  163,  64  Pac.  666;  McPheeters  t. 
Wright,  124  Ind.  560,  9  L.R.A.  176,  24  N.  E.  734,— denying  right  to  acquire  title 
at  sale  under  an  incumbrance. 

Cited  in  notes  in  28  A.  D.  83,  on  purchase  by  cotenant  of  outstanding  su- 
perior title;  9  L.R.A.  571,  on  cotenant's  right  to  purchase  outstanding  title  or 
encumbrance  for  his  own  behalf. 
What  acts  constitute  destruction  of  a  tenancy  in  conunon. 

Cited  in  Louisville,  N.  A.  &  C.  R.  Co.  v.  Hart,  119  Ind.  273,  4  L.R.A.  549,  21 
N.  E.  753,  holding  actual  severance  essential. 
Parol  evidence  to  vary  or  contradict  writing. 

Cited  in  reference  notes  in  68  A.  D.  480,  on  admissibility  of  parol  evidence  to 
explain  writing;  71  A.  D.  330,  on  parol  evidence  to  annul  written  contract  or 
vary  its  terms;  71  A.  D.  785,  on  parol  evidence  to  contradict  or  vary  terms  of 
written  contract;  73  A.  D.  182,  on  parol  evidence  of  prior  or  contemporaneous 
agreement  to  contradict  or  vary  written  agreement. 

65  AM.  DE;C.  786,  McDANIEIj  v.  MARYGOIiD,  2  IO\«A,  5C0. 
Conclusiveness  of  verdict  in  equity  case. 

Cited  in  reference  note  in  43  A.  S.  R.  658,  on  conclusiveness  of  verdict  in 
equity  case. 
Reference  of  Issues  to  jury  from  chancery  as  a  matter  of  discretion. 

Cited  in  White  v.  Hampton,  10  Iowa,  238,  holding  it  discretionary;  Rich- 
mond V.  Dubuque  &  S.  C.  R.  Co.  33  Iowa,  422,  on  right  to  jury  trial  of  a  law 
issue  in  an  equitable  action;  Speers  v.  Fortner,  6  Iowa,  553,  holding  verdict 
merely  advisory  to  chancellor  and  disregard  of  it  not  reversible  error. 

Distinguished  in  Hobart  v.  Hobart,  51  Iowa,  512,  1  N.  W.  780,  holding  statute 
forbids  submission  to  jury;  Frank  v.  Hollands,  81  Iowa,  164,  46  N.  W.  979,  on 
same  point. 

65  AM.  DEC.  789,  WESTERN  STAGE  CO.  T.  WALKER,  2  IOWA,  504. 
Power  of  one  partner  to  bind  firm  before  dissolution. 

Cited  in  Boardman  v.  Adams,  5  Iowa,  224,  sustaining  the  power  provided 
matter  is  within  scope  of  partnership  dealings;  First  Nat.  Bank  v.  Carpenter, 
41  Iowa,  518  (dissenting  opinion),  on  same  point. 

Cited  in  reference  notes  in  66  A.  D.  603;  65  A.  8.  R.  572, — on  power  of  one 
partner  to  bind  firm;  72  A.  D.  73,  on  power  of  partner  to  bind  firm  of  which 
he  is  member;  72  A.  D.  323,  on  partner  binding  copartner;  78  A.  D.  399,  on 
partner  as  general  agent  of  copartners;  99  A.  D.  521,  on  power  of  partner  to 
bind  copartners  by  contract;  7  A.  S.  R.  409,  on  power  of  one  partner  to  bind 
firm  by  act  or  declaration  outside  scope  of  partnership  business. 
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lilmlted  existence  of  partnership  after  dissolution. 

Cited  in  Hamilton  v.  Smith,  120  Iowa,  93,  94  N.  W.  268,  sustaining  power 
to  wind  up  business,  distribute  assets  and  settle  accounts. 

Cited  in  reference  notes  in  68  A.  D.  167,  on  existence  of  partnership  after 
dissolution  for  certain  purposes;  40  A.  S.  R.  562,  on  limited  partnership  for 
closing  purposes  resulting  from  dissolution;  79  A.  8.  R.  710,  on  continuation 
of  partnership  after  death  of  one  partner  for  purpose  of  winding  up. 

Distinguished  in  People  v.  Webb,  70  Cal.  120,  11  Pac.  609,  holding  neither 
of  parties  to  a  "locating*'  agreement  are  under  obligation  to  perfect  claims  after 
mutual  dissolution.  * 

Time  to  take  exceptions  to  rulings  of  lower  court. 

Cited  in  Chamberlain  v."  Juppiers,  11  Iowa,  513,  holding  they  cannot  be 
raised  for  first  time  in  the  Supreme  Court;  Heaton  v.  Fryberger,  38  Iowa,  185 
(dissenting  opinion),  on  same  point. 

Cited  in  reference  notes  in  84  A.  D.  78,  on  rule  that  objection  not  made  below 
will  not  be  considered  on  appeal ;  91  A.  D.  403,  on  rule  that  only  questions  raised 
in  court  below  will  be  considered  on  appeal. 
Rights  of  partner  after  dissolution  of  firm. 

Cited  in  reference  notes  in  76  A.  D.  127,  on  partnership's  dissolution  working 
revocation  of  partner's  authority  to  make  new  contracts;  40  A.  S.  R.  600,  on 
members'  rights  after  dissolution  of  partnership;  57  A.  S.  R.  436,  on  right  of 
liquidating  partners  after  dissolution  of  firm« 

Cited  in  note  in  40  A.  S.  R.  568,  on'  power,  rights,  remedies,  and  liabilities 
of  partner  after  dissolution  as  to  business  which  remains  uncompleted. 
Power  of  partner  to  restrict  copartner's  authority. 

Cited  in  notes  in  88  A.  S.  R.  322,  on  power  of  one  partner  to  limit  other 
partner's  authority  to  act  for  firm; '88  A.  S.  R.  324,  on  power  of  one  partner  to 
restrict  or  withdraw  authority  of  other  partner  to  act  for  firm. 
Nonprejudicial  error  as  ground  f6r  reversal. 

Cited  in  reference  notes  in  68  A.  D.  649,  on  erroneous  instructions  not  preju- 
dicial as  no  ground  for  reversal;  71  A.  D.  622,  on  non  prejudicial  errors  as 
ground  for  reversal;  75  A.  D.  819,  on  refusal  to  reverse  for  nonprejudicial  error; 
99  A.  D.  53,  on  nonprejudicial  erroneous  instructions  as  ground  for  reversal; 
12  A.  S.  R.  269,  on  new  trial  for  erroneous  instructions  which  did  not  induce 
verdict. 

Cited  in  note  in  99  A.  D.  129,  on  erroneous  instructions  as  ground  for  re- 
▼ersal  or  new  trial. 
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